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Habeas Corpus. Page 2. 
(A) 0. F the Nature and ſeveral Kind of Writs of Habeas 88 


Page I 

(B) Of che Habeas Corpus ad ſubjiciendum. | 
a herein, | 
1. What Courts have a Juriſdiction of granting it. | - 


2. To what Places it may be granted. 
-—_ — _— Caſes it is to be granted, and where it is the proper 
RNeme | 
4. How fn ar the Courts have a diſcretionary Power in granting 
or denyin ng itz and therein of the Habeas Corpus Act. 6 | 
5. Of the Manner of ſuing it out, and the Farm of the Writ, S .. 
6. To whomr it is to be directed. ED 3 | 
7. By whom to be returned. 4 
8. Of the Manner of compelling a e and che Offence of | 
Cale Return. - 
„What Matters muſt be returned together with the Body of 


the Party. II 
10: Where the Return ſhall be ſaid to be eee and to warrant 

_ che CN Toe IS | 0 
vor. III. 5 11 PE | 11, Whe- 


* 
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A Table of The, ſevefal T 1＋T I E 8, 


* * — 
5 11. Whether the "Ain can * any Thing contrary to the 
Return. Page 13 
12. Whether any Defect in the Return may be amended, 14 
13. What is to be done with the Priſoner at the Return; and 
therein of bailing, diſcharging or remanding him. 14 
93 # * Of the Habeas Corum ad faciendum & recipiendum. 15 
A Petr and Aneeſtoz, . Page 16. 
Aj Of the Nature i the Relation ig between Heir . 16 
00 the ſeveral Kinds of Heirs, 
And herein, 
1. Of the Heir apparent. | 17 
2. Of the Heir General; or Heir at Common Law: 5 18 
3. Of the ſpecial Heir, or Iſſue in Tail. 19 
4. Of the Cuſtomary Heir. | | 19 
5. Of the Heres fadtus. 
(C) of „ N C dernarr, Kc. of the Ancefior's the Heir” Pall 
tate Adv 
D) bps Conditions, Covenants, &c. ſhall extend to him, ſo as to bind bim. yo 2 
(E) What Actions he may commence and proſecute in Right of bis Anceſtor. 23 
(F) Where the Heir Rall be A to be bound to * bis Anceſtor s Debts 
and Contracts. | 27 
(G) How to be proceeded 3 * be i is Md. 29 
? (H) Mbere be ſhall be liable himſelf, and the Judgment general or ſpecial. 
And herein, 
1. Where he ſhall be liable for his falſe Pleading 
* 5 


2. Where by his Promiſe to fiay or diſcharge he Debt of onal 


ceſtor. 
(I) What ſhall be Aſſets in his Hands. 


35 
What Things ſhall go to the Heir, and not to the Executor, vide 
Tit. Executors and Adminiſtrators, Vol. 2. p. 418. 


— ES 


Hereſy, and Ottences againſt Religion. 
Page ö 


A) Of Hereſy, And herein, | DN ds 
I. 33 it is. 35 
» By whom it is cogniza 1065 D Sand 
How a ace © 36 
889 of Witberaft, and bow puniſhed. ©, { /37 
{C) Of Offences againſt Religion as flniſbable by the Common Low. B 27 
(8 Of Offences by Statute againſt Religion. 4x30 4 # 
"TH, And ones, * i La 2s oY i 
1. Of the Offence o ing the Lor ay. 5 
2. Of the Offence e ot 3 
3. Of the Offence of Drunkenneſs. e eee 40 
1996015 ee the Offence of Rev iling the ai, ; on Ws ” 
5 5. Of Offences againſt the Common Prayer, | 
gil: BA f the Offence © reaching School ee conforming to * 
50 2 . Spe LT I 41 
J. Of the Offence in not coming. to. Church: * 8 
12 And herein, W 
of ., What Forfeicures of Me neys, 1 Lands a Gan, ſuch * 


1 1 8 fenders incur. 
4. In what Manner they are to be proceeded againſt 8 


49 * thoſe Forfeitures: * 9 #4. 43 
TH What other. Inconveniences are ſu cd to. x 
vi. eee a $40 4. By what Means they 1 may be di Akne 5 2 
1 L How far a Perſon js puniſhable for ſu ering ſuch 5 
in others. 


75 N 8. Of 


WIR their DIVISION', 


g. Of Offences againſt this eſtabliſhed Church by 8 | 
Diſſenters. Page 45 


of the Offence of profeſſing or incoura the Po iſh Reli 
vid. Tit, Popiſh Recuſants, Vol. 3 5 WIDE 
Of the Offence of holding an Office without conforming to the 

eſtabliſhed Religion, vide Tit. TRE Sc. Vol. 3. p. wy 


' Hertot, 


( A) of the Original and Nature of Miete 


Py 4 x 
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. 


(B) Of the ſeveral Kinds, and where an Heriot ſpall be fait FRF TR OY 47 
| 404 herein, 
I. Where an Heriot ſhall be faid to be dus by Cuſtom. 48 
2, Where an Heriot ſhall be faid to be due by Tenure or Reſer- 
vation. 
0 Of the Remedies to be Te fer the Recovery of an Her ice Rd 
due. | | os 
Highways. Page [7 REES) 
(A) Of the ſeveral Kinds, and what ſhall be ſai 44 Highway. 2 = 
(B) To whom the Highway and Soil belong. | 0 
(C) Who bath a Right to a Way, and how be maſt 2 3 5 
(D) #bether a Highway may be changed. © | | . 
E) Of Stepping a Highway and other Nuſances „ 2 


F) Abo are obliged to repair a Way by the Common Law; and herdin 
where @ Perſon ſhall be liable by raya. of Incloſure, Tenure or e 


(G) Of the Proviſion for repairing the Highways Land 7 urnpite Roads,] 7 [ 
AR of Parliament. 

(H) How the Parties obliged to ae are to be TR dan. and 
n "yy may make. 60 


Hue and cry. Page 61. 


(A) Hue and Cry at the Common Law, or Cai of the King. 
And herein, 


1. By whom Hue and Cry is to be levied. eb 62 
2. In what Manner it is to be levied, 63 
2 In what Manner to be purſued. | 63 
+ What the Perſons may juſtify doing uy priſe i it. 6 


How the Omiſſion or Neglect of not doing it is puniſhed, 65 
(8 of ng Hue and Cry purſuant to the ſeveral Statutes os declare i in 
what Manner the Hundred ſhall be honed, e 5 45 
Ad herein, © . 
1. What Kind of Robbery it uſt be, ſoas to oe Is Hun- 
'dred liable, and how far i ir is a that it N on the 


| Highway. |: OS 
2. On what Day, or Time of che! Day, it muſt be committed, 67 
2.0 3 What Hupdred ſhall be ſaid to be liable. 68 
What Perſon is to 4m the waged and . Outh of the 

＋ Robbe. 3 | 59 


5. Of the Notice to be given of the Robbery * cle 70 
5. Where the Party muſt give Bond for Payment of Coſts, i in 

Saaäaäklſ— iſe he does not prevail. 71 
J. Of the Oath to be taken of the Robbery, and before whom 
tte ſame muſt be. FS. 
8 At what Time the ABion is to be brought. - A es i3 
4 9. WA 
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(A) bat Perſons are eſteemed ſuch, ſo as to come within the ProteAlion of t 1 | 
Lau 


_>_—— 


— 


9. What Reilence will maintain it; and therein of the Witneſſes 
for and againſt it. Page 73 

10 What ſhall excuſe the Hundred; and therein of . 
ing the Robbers. 74 

| 15, How the Money is to be levied, and each Hundred to con- 
tribute to the Charges. 1 - 


Jdtots and Lunaticks, Page 79. 


(B) How they are to be found ſuch. | 79 


(C) Who bath an Intereſt in, and Juriſdifion over X wh » and 1 of ap- 
pointing tbem proper Curators and Commiltees, and the Power and Duty of 
ſuch Committees. 81 

(D) How far their Want of Underflanding ſpall be ſaid to be FL I to 
them in Civil Reſpecls. 54 

(E) How far the Want of Underſtanding will excaſe 5 in Criminal Caſes. 

(F) How far their Ads are good, void or voidable, [and of the late 2 

y Statute-Laww.] 86 

(G) How they are 10 ſue and defend. 90 


Indictment. Page 91. 


(A) Of the Nature of an Indiftment, and how far it is confilered as 4 hy | 


cution at the Suit of the King. 
(B) Where it is neceſſary, or the Party may be tried for a Capital Offence 
wit bout it. ; 
(C) By whom it is to be found and berein who may and ought to be 72 
dictors. 


| (D) IW ether the Indiffors or Grand Fury may find Part of 6 Bill rows 


before them true, and Part falſe, ” 


(E) What Matters are indictable. 96 
(F) Within what Place the Offence inquired of muſt ariſe. 97 
(G) What ought to be the Form þ the Body of an Inditiment at Common Law. 

And herein, 
1. How the Body of an Indictment at Comma Law ought to 
ſet forth the Subſtance and Manner of the Fact. | 100 
2. How the Perſons mentioned or referred to in it. 103 
3. How the Thing wherein the Offence was committed, - 105 
4. How the Circumſtance of Time and Place. 105 


5. Where the Offence indictable may be laid FOE and where 
ſeverally, and where both joincly and ſeverally, and where the 
Offences of ſeveral Perſons may be laid in one Inditment. 108 

6. Whether the Words Vi & Armis be in any Caſe neceſſary. 108 

7. Whether it be neceſſary to lay the Words contra Pacem. 109 

8, Whetherit be neceſſary to lay it contra Coronam & Dignitatem 


egis. 110 
9. Whether it be neceſſary t to lay it in . Regis. 110 
10. Whether neceſſary to lay it illicite. 110 


11. Whether a Defect in any of theſe Particulars be amendable. 110 
[ 12. Additional Obſervations, as to Pleading, Arraignment, Trial, 
and Judgment, &c, from modern Caſes.] 
0) What ought to be the Form of an Inditment upon a Statute. 
And herein, . 
I. Whether it * neceſſary that fuch Indictment ri recite the Statute 
whereon it is grounded, 111 
2. What Miſrecitals of ſuch Statutes are fatal. 111 


3. How far it is neceſſary to bring the Offence indiftable . | 
the very Words of the Statute. * | 


113 
A . Whe- 


*4 > 


Page 114 

| g. How far it is neceſſary to conclude contra formam Statuti. 1 14. 

{ 5 IVhat ought to be the Form of the Caption of an Indieiment. 115 
« K) Mbert an Indieament may be quaſhed. 116 


With their DIVISIONS, 


4. Whether an Indictment grounded on à Statute that will not 
maintain it, may; be good as an Indictment at Common Law. 


Infancy aud Age. page 117. 


(A) Who are Infants; and berein of the ſeveral Ages and Periods between 


(G) How far the Law takes care of his Intereſt, ſo as not to let him ſuffer by 


his Lacbes; and berein where he muſt take notice and perform Conds- 

tions, &. 125 

H) Where panifhable for Crimes and Injuries committed by bim. 130 

W Of the Ads of Infants, as they are Lood, void or OP | | 
And herein, 

| 1. Of their Contracts for Neceſfaries. | 132 


-- 


2, Of J udicial Acts, or Acts Gon by him | ina Court of Record. | 


27 166 
3. Ot bis AQs in puis, where vol, or only voidable. 136 


4. Where void, or voidable, as to che Infant, ſhall yet bind 


ä others. | 140 
g. At what Time voidable Acts are to 8 avoided, . 
OE 6. By whom to be avoided, 142 
7. In what Manner they are to be avoided. 143 
| 8. Of the Confirmation of voidable Acts. 145 
0 (K) Of the Privilege of ene in r and Actions by and againſt them: 
And berein; if 
1. How far the Counts take care of the Intereſt of Infants, 146 
2. How they are to appear when they ſue or are ſued, _ 148 
u Of the Privilege of Mende as 10 the Parol's re N 8 
15 herein, | 
1. In b. Actions the Parol demur: 0 152 


which the Law diſtinguiſhes as to ſeveral Purpoſes. 118 
(B) To whom the Privilege of Infancy extends, or who are to be conſidered as 
Minors. | '1 
(C) How far the Lato n and rakes notice of you | in Ventre 1 | 
mere. 123 
D) How Infancy is to be tried. ©", 20 
(E) Of what Things an Infant is capable in relation to the Public, and in 
_  ewhich be ſhall anſwer for bis Neglect. 125 
(F) Of what Things capable, being for his own Advantage. | 126 


2. Where che Parol ſhall demur without any Plea pleaded. 156 


3. Upon what Plea pleaded the Parol ſhall demur. 158 
4. For the Nonage of what Perſon the Parol ſhall demur. 138 
5. In reſpe& to what Eſtate and Intereſt the Parol ſhall demur. 159 


6. Where for the Nonage of the Vouche. 160 

7. Where for the Nonage of the Prayee in Aid. 16x 

8. In what Caſes if the Parol demur againſt one it ſhall be 

againſt another. 162 

9. In wht Caſes the Demurrer of the Parol for Part ſhall be 

for al Ft ” "$03 

10. Of che Prayer of Age ien 15 163 
Inkormations. Page 164. 

8 (a) of the Nature and ſeveral Kinds of PER 164 

: 1 ) In what Caſes they lie. | . | 166 

(C) In what Manner they are to be laid. 169 


5 e 169 
Vor. III. . 13 | Jnjuniton, 


D) Of filing an Information, the Proceedings Heron, and th u ine oy 
herein by Statute. 


128 a DIY © 0 * de. * n re -_ _— 
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Injunction. Page 152. 


(A ) The ſeveral Kinds of Injunttions, and when to be granted. Big 8 
(B) V bat ſhall be a Breach thereof, and how . | "456 
(C) How en. by 


Jnns and Jnnkeepers, Pipe 1705 


(A) Inns, by what Authority ereed, and bow fer within the Statutes concern- 
ing Alebeuſes. 178 


(B) Who ſhall be ſaid a common Antag. and bercin ef the Priviletes 
allowed him by Law. 179 


(C) Of the Duties enjoined Innkeepers by Law, 
And — h | 
. To what Things the Duty of an Innkeeper extends. 180 

Mk Of the Offence of ſelling corrupt Commodities, or at exorbi- 

tant Prices. | 18 

3. Of the Offence of refuſing to harbour or entertain a Gueſt. 1892 

4. In what Caſes chargeable for Things ſtolen or loſt. 182 

5: Who is ſuch a Gueſt as may apo, 00 Innkeeper. 183 


Of the Manner in which be is to be charged. 184 
(D) Of 0 Innkeeper' s Remedies againſt his Gueſts 185 
Jointenants and Tenants in common. 
oy EY. OY 
(A) Of the Nature of their Eſtates; and berein of the Difference between 
Jointenants and Tenants in Common. 188 
(B) What Perſons may be Jointenants or Tenants in Common. 189 


(C) Of what Things there may be a Joimtenancy or Tenancy in Common. 192 
(D) How a Jointenacy is created. | 


193 
(E) How a Tenancy in Common is created. 194 : 
(F) bat Words create a Fointenancy, and not @ 7. nancy in Common, & e ; 


| OR | converſo. 195 

= ; N (G) Of the Duration and Continuance of the Eſtate, whether given Jointly, or 

4 | in common; and herein where the Inheritance, ſpall be ſaid to be joint or 
Jeveral. 200 


0 H) Of the Joint and diftin® Intereſt of Jointenans and Tenants in Common, 
as to Adds done by or t0 them. 


And berein, © . 107 75 
1. In what Acts they muſt all join. 20 
2. When the Acts of one will be equally advantageous as if 
done by bot. 202 
g. When the Acts of one e will bind the ocher, whether to his 
. 3 x 203 
vivorſoip. -. l 


I) Of Severance and 
CLE 


1. Of the Right of Survivorſhip, and what Things will ſurvive. 


| 20 
ps 2 | 2. At what Time the Right of Survivorſkip is to take place. 00 


3. What + will ork. a Severance and poſer the Right 


& of Surwyorſhip, 

And herein, | 
1, What Diſpoſition with a W vill work a Severance. 
206 
2. What Diſpoſition or Conveyance by one Jointenant or 

, 25 Tenant in Common, 155 his Companion will work a 
„ Servunce. 206 
3. 5 8 Time ſuch Diſpoſition muſt be made to take 
c 
4. 2 ſhall be a total Seremner, or but for a 75 
ime. | 


209 
- 5 How 
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Wich thele DIVISIONS. 
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< hp far the 9 or Incumbrances of one ve 
wal affect the Survivor. Page 209 

6. Of Severance by Operation of Law. 210 
7. Of Severance by Compulfion of Law; and therein of 
the Writ de Partitione facienda. | 211 
( K) Jointenants and Tenants in Common how” to ſue and be ſued, and berein 
e Summons and Severance. | 215 
(L) Of the Remedies which Jointenanis and Tenants in Common bave againſt 
. each other. 2 '9 

Jointure. Page 220. 

(A) The Original and firſt Introduction of this Proviſion. ln 


(B) Of its being a Bar of Dower ; and herein of the 27 H. 8. cap. 10. and 
the Rules to be obſerved in making a good Jointure, and ſuch a one as will 


be an effefiual Bar of Dower. 4 
And therein, 
1. That the Eſtate muſt take Effect immediately after the Death 
of the Huſband, 223 
2. 8 it muſt be for Term of the Wife's Life, or greater 
8 

3. That it muſt be made to herſelf, and not to others i in Truſt 

for her. ; 224 


4. That it muſt be in Satisfaction of her whole Dower. 224 
5. That it muſt be expreſſed to be in Satisfaction of her Dower; 
and therein how far a collateral Recompence ſhall be a Bar of 


Dower of Jointure. 224 

6. That it muſt not be made during Coverture. -._ _-- 440. 

0 How far her own or ber Huſband's Alt may defeat ber of this Provifion. 
> 228 
D) How far @ Fointreſs is intitled to the Aid and A lait of @ Court of 
Equity. „ 229 
L ) Of other Statutes, relative to Dower, Kc. ] ; 230 


3 
Of Diſcontinuances by Women of their Fluſbands To vide 
Tit. Diſcontinuance, W 


Juries. Page 230. 
(A) Of the ſeveral: Kinds of Juries and particular Inquefts and be of 


the Number ſuch Juries muſt confiſt. 29/5 55" BK 
(B) Of the Fury Proceſs, and Manner f Convening the Jun. ̃ 
And berein, | 
1. Of the Neceſſity of ſuch Proceſs, and where a Panel may be 
returned by a bare Award without any Precept. 233 


2. Of the ſeveral Kinds of Jury Proceſs, and Manner of * 


pelling a Jury to appear. 
g. By whom ſuch Proceſſes are to be executed, and the J 4 


. convened. - 237 

4. In what Time ſuch Proceſſes are e returnable; „„ 

; 5. Where the Jury muſt appear. ſz 243 
6. What Number are to be returned” © | 245 
7. Of awarding Proceſs by Proviſs, 246 

8. Neceſſity of returning a Penal ineo Court, and where a Pri- 
ſoner may demand a Copy of it. 247 

9. Of the Trial's going off pro dee Jaratoram aid therein of 
drawing a Juror. 247 

, C) In what Caſes and in what Manner 6 Tales is granfablr. 248 


D) In what Caſes and in what Manner ſpecial Furies are appointed. 250 
(E) bo are 10 be returned; and herein f the nene an fannt 
Cauſes * which they may be challenged. | 
And * „ 

Of Challenges to the Array or to the Polls ; and herein where 
is Inſufficiency or Partiality of the Sheriff or Returning Offi- 
cer is a principal Cauſe of 3 or to the Favour. pos. 51 
2. ere 


* 222 . 
8 OY 
— — ——— 


1 Table of the ſeveral T 1 TL 1 8, 


2. Where Inſufficiency and not being Liber bomo i is a good Cauſe 
of Challenge to the Polls. Page 253 


3. Where the Want of Freehold, of a competent Eſtate, is 4 


good Cauſe of Challenge. 254 
4. Where the Jury's not being convened from a right Place is a 
good Cavſe of Challenge. : 


25 
5. Where Partiality in the Juror is a good Cauſe of Chalichige, 


and therein, where it ſhall be ſaid a principal Cauſe of Chal- 
lenge, or to the Favour. 258 
6. Where the Quality of the Juror is a good Cauſe & Challenge; 
and herein who are exempt from ſerving on Juries. . 260 
7, Where from the Quality of either Party it is a good Cauſe of 
Challenge, that a Knight is not returned. 261 


8. Of Trials per Medietatem Lingus, where an Alien is Party. 262 
9. Of peremptory Challenges. 


26 
10. Of Challenges by the Crown. : 
11. At what Time a Challenge is to be taken, 265 


12. How ſuch a Challenge is to be tried. | 265 
(F) Hoto Jurors are to be impannelled and ſworn. 267 
(G) How to be kept and diſcbarged. | _ 
(H) In what Caſes and in what Manner to bave a View. 270 

(1 What Irregularities and Defects in convening, or in the Quali be of 
the Jurors, are amendable and aided ofter Verdict. 272 


(Y) Phat Irregularities or Defecis in ö or in the Qualifications of 
Ide Jurors, are aided by Conſent. 


2 
(L) hen and by whom to be paid. | | 5 
(M) For what Miſdemeanors puniſhable. LEM | 
wo 1 herein, | 


Where puniſhable by Attaint, 278 


(Of the Judgment in Artaint. 281} 
2, How otherwiſe puniſhable. . 282 


3. Where Abuſes by others in relation to im are puniſhable; 
and therein of the Offence of Embracery. | 234 


Juſtices of Peace. Page 28 5. 


(A) Of the antient Officers, called Conſervators of the Peace. 285 
05 Of the firſt Infitution, and gore: Statutes which give Juices of Pace z 
Juriſdidtion. 88 
(C) Of their Commiſſion, Pay” Meaner of appointing them, eu 488 
D) Vbo are qualified for the Office. 289 
(E) Of their Authority and Furiſdiftion MO to their Commiſion, and the 

O08 Statutes relating to them.  _—- 
And berein, | | 
1. What Juriſdiction they have in 1 to Treaſon and Mil 
priſion of Treaſon. | | 291 
2. What in relation to W 57 <9 | 291 
3. What in relation to inferior Offences. 1 | 


2 
4. How far they have . . to proceed on lndistmest not taken 


before themſelves. 


1 8. By what Juſtice the; Juricictian mut be: exerciſed ; ws 


therein how far a re ah a _ may act out of it, or 
within a Liberty. 293 


Leaſes and Terms for Years. Page 29 5 


ul A) Of what 7 „a Leaſes pen"; wal * Years. 


(B) Of the Perſons by whom Leaſes may be. made ; and ber, I, . Of Lee 
" {any pong | mann es 304 


(©) of 


” i 2 


; EPR 


265 
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With their DIVISIONS. 


(C) Of Leaſes made by Huſoand and Wife, 


And herein, 

1. Of Leaſes made by Huſband and Wife by the Common Law, 

Page 305 

2. Of Leaſes made by them purſuant to the Statute of 32 H, 8, 

& cap. 28. 309 

(D) Of Leaſes by Tenant in Tail. 0 9 

And berein, 

1. What Leaſes Tenant i in Tail might ove made by the Common 


„ 310 
2. What Leaſes Tenant in Tail may now mike to bind his Iſſue, 
ſince the 32 H. 8. cap. 28. 319 
3. When and in what Caſes the Iſſue in Tail, or Strangers, ſhall 

be bound by voidable Leaſes made by Tenant i in Tail, 322 

(E) Of Leaſes for Lives or r ears by Eccleſiaſtical Perſons, * 

And berein, 

1. What Leaſes they might have made by the Common Law, 
and of the ſeveral enabling and diſabling Senn, with ſome 
general Obſervations on them. $27 

2. Of the Rules to be obſerved, and Qualifications requiſite to 

the Perfection of ſuch Leaſes, 

And therein, | 
| Rule 1. Where an Indenture or Deed is neceſſary. 336 
Rule 2. When ſuch Leaſes are to begin. 
And herein, 
1. When ſuch Leaſes as have no Date at all, or a void c or 
impoſſible Date, are to begin. 340 
2. Such Leaſes as have a good Date, and are delivered on 
the ſame Day; in what Caſes the Day of the Date or De- 
livery is to be taken incluſive, and in what Caſes exclu- 
ſive. | 340 
3. Such Leaſes as have a good Date, but are not deliver- 
ed till a Week or Month, Sc. after, when they are to 
begin, and how the Declaration on ſuch Leaſes is to be 


framed. 342 
Rule 3. Within what Time the old Leaſe is to be ſurrender- 
ed; and therein of concurrent Leaſes. 345 


Rule 4. That ſuch Leaſes are not to exceed on Lives or 
twenty-one Years. 350 
Rule 5. Of what Things Leaſes may be made to bind the 

Succeſſor. 331 

Of Grants of Offices by Bimops, Sc. within theſe Statutes, 
ſee Tit. Offices, Vol. 3. p. 718. 

Rule 6. What ſhall be ſaid a uſual Letting to Farm upon 


the ſeveral Statutes, and by what Perſons. 355 
Rule 7. What Rent is to be reſerved. 
And berein, 
1. That there muſt bs a Rent reſerved. 358 
2. That this Rent muſt continue due and be payable to 
the Leſſors and their Succeſſors. 358 


hat ſuch Rent muſt be the ſame, or more in Quantity 
 thah hath been reſerved within twenty Years next | before | 

ſuch Leaſe made, | 
And herein, | 3 | 
| 1, What ſhall be ſaid to be the antient Rent where 
| Variety of Rents have been reſerved, or ſomething 
formerly reſerved now omitted or n 359 
2. In what Manner ſuch Reſervation is to be made. 361 
3. Where the Addition of more Land, with or with- 
out the Addition of more e Rent, ſhall avoid tuch 
| Leaſes. 363 
Vol. III. | [c] | 4. Where 
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4. Where a Reſervation of the DER Rent, or only 
pro Rata on a Leaſe of Part, ſhall be good. Page 364 
Rule 8. That ſuch Leaſes muſt be made without Impeach- 


: ment of Waſte, 305 
(F) Of Leaſes by Parſons, Vicars and others, with reſpef# to other Quali ea 
tions. 366 


(G) Of the Conſent or Confirmation of others 10 Leaſes made FN Ecclefia 2 al 
Perſons. | 


And berein, 
1. Where Confirmation is neceſſary, either in PI of the 
Leaſes or Eſtates made, or of the Perſons making the ſame. 374 

2. WhatPerſons are to confirm ſuch Leaſes or Eftates, and in 
what Manner. 375 
3. What Eſtates they who make ſuch Confirmation are to have. 385 
4. At what Time ſuch Confirmation is to be made, ' o88 - 
5. How far Regard is to be had to the true naming of the Corpo- 
ration or Perſons who do confirm. | | 390 

(H) Of void or voidable Leaſes by Eccigſiaſtical ee | 

And herein, | | 

r. Againſt whom Leaſes not purſuant. to the Statutes, or other- 
wiſe defective, are void or only voidable. | 390 
2. By what Means and in what Caſes ſuch voidable Leaſes may be 
made good. 395 
3. The Manner of avoiding ſuch Leaſes as are only, voidable. 396 


(I) Of Leaſes made by thoſe who have but a boreal —_ or 1 in the 
Lands leaſed. | 


And herein, 

1. Of Leaſes made by Tenant i in Dove: or Gebe 5 - 
2. Of Leaſes made by Tenant for Life. 397 
3. Of derivative Leaſes, or by one who is but a Leſſee for Years 

himſelf. 398 
4. Of Leaſes made by a Diſleiſor « or Diſſeiſee. 399 

5. Of Leaſes made by Jointenants or Tenants in Common. 4o1 
6 Of Leaſes made by Copyholders. 402 
7. Of Leaſes made by Executors or Adminiſtrators. 405 
8. Of Leaſes made by a Bailiff of a Manor. 406 
9. Of Leaſes made by a Guardian 406 


10. Of. Leaſes made purſuant to Authority. 


11. Of Leaſes made purſuant to Powers in private Conveyances 
and Settlements. 


411 
K) By what Form of Words Leaſes may be made. 


(L) # hat Certainty is requiſite to Leaſes for Years as to their Beginning, Gon 
Hinuance and Ending. 


And berein, | 
1. With regard to the Date of the Leaſe. 424 
2. With regard to other Circumſtances taken notice of in the 
Deed. of Leaſe, whereby to aſcertain the Commencement there. 
oO. 2 
3. The Certainty of Leaſes for Years as to their Continuance, - = 
4. The Certainty of Leaſes box Years as to their Duration and 
Ending. 


( N In what Caſes and to what Reſpetts an ; Entry by the Leſſee is requi 5 te 7 
the Perfection of bis Leaſe. 436 
(N) Leaſes for Years, when to take Effeft as a Reverſi Gon, when as a future 
Intereſt, and when neitber the one nor the other. 


438 

(O) Leaſes for Years ty Eftoppel, how far and againſt whom ſuch Luaſe _— 

Soo. | 

(P) Leaſes for Years and future Intereſts, how far they may be barred Fs 5 | 
froyed and bow far 100, and where an Entry before the Term begun 1 
Difſei/in. 


; 4.46 
3 12 e (Q) How 
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Q) How DE and by what FER Leaſes for Yea ears in 7 ruſt to attend an In- 


heritance may be barred or deſtroyed. Page 448 
(R) Leaſes for Years, when merged by Union with the Freebald or Fee. 451 
(S) Of Surrenders of Leaſes _ 8 
And herein, : | 
1. Of Surrenders in Fact or expteſs. 5 
And berein again, : 


1. By what Words ſuch Samender may be made. 457 


2. Upon what Eſtate ſuch-Surrender may operate. 458 
3. Of Surrenders in Law, or implied Surrenders. | 


And herein, _ 
1. With regard to Leaſes in Poſſeſſion. ON 0 459 
2. With.regard to Leaſes in futuro. 462 


3. With regard to the Thing itſelf ſo ſurrendered, 462 


(T) Leaſes, a when determined by Ganceliing the Ded. 463 


Legactes, Page 465. 


(A) What a Legacy properly is. wh hot 466 


(B) Where a Legacy ſhall be ſaid to be well ny i.) 
| And herein, _, © | 22: 
1. What Words make a good Bequeſt. 466 
2. What ſhall be ſufficient Deſcription of the Parten to take. 468 
3. What ſhall be ſufficient Deſcription of the Thing given, and 


what ſhall be ſaid to be bequeathed.” 469 
(C) What ſhall be an Ademption or Extinguiſbmont of a Legacy. 476 
(D) I bere a Legacy ſhall be preſumed 10 x a Sed e of a Debt or Duty 
owing from the Teſtator. > nh 472 
(E) Of _—_— veſted or lapſed. e e . 
8 erein, | s 


. Where it ſhall be a lapſed Legdey by the Cato dying in 


"Uh Life-time of the Teſtator, and where in ſuch Caſe it fhall 
veſt in another Perſon to whom it is limited over. 476 
2. Where a Legacy ſhall be ſaid to be veſted, or lapſed, ben 
to be paid at a future Time," to which the os Oe did not 
arrive. 478 
Where Legacies or Portions charged « on the Real Eſtate are veſted, 
for the Benefit of the Heir at Law, ſee Tit. Heir and A 
ceſtor, Vol. 3. p. 16. 
(F) Of conditional Legacies, and how far the Condition muſt be complied with, 
' otherwiſe the Legacy will be forfeited. 479 
(G) Of ſpecific and pecuniary Legacies, and the Difference between them. 482 
(H) Of abating, refunding, and giving Security for that an 483 


(I) Of refiduary Legacies and Legatees, 44 
(K) Of the Payment of Legacies. 25 1 | 
And herein, - | 
1. What ſhall be a good Payment and to view to be made. 484 
2. At what Time a Legacy is to be paid. 486 
3. Where the Legatee ſhall have Intereſt, and Maintenance in 
the mean Time. — 45 
(L) Of the Executor's Aſſent to a Legacy. 487 
683 Legacies in whe! Court, and bow properly recoverable. 138 


Tibel. Page 5 


(A) What ſpall be ſaid a Libel. 
| And herein, 
1. How far it is neceſſary hand it | ſhould be in Wiigia. 490 
2. What Degree of Defamation will amount to a Libel. 491 
3. What Certainty in the Marter and Application will make 1 it a 
Libel, 494 
| | | 4. Whether 


| A Table of the ſeveral T IT LES, 


4. Whether any Proceedings in a Court of Juſtice wil amount to 


a Libel. Page 494 
„ . Whether any Thing of this Kind can be juſtified, 8 
(B) Who ſhall be ſaid a Libeller. 
And herein, | 
1. Who ſhall be ſaid the Author or Conpoſet of a Libel, 496 
2. Who the Publiſher, 497 
(C) Toe Offenders how puniſhed. . FF | 498 


Limitation of Actions. Page 499. 


(A) of the Limitation of Aclions at Common Law, and Before the Statute 
| 2 H. 8. cap. 2 | | | 
| (85 Of tbe Limitation F real Actions purſuant to 32 H. 8. cap. 2. 2 
a1 ft ni 501 
(C) Of the Limitation of Time in regard 10 Actions on Penal Statutes, 504 
(D) Of the Limitation of Time in repens to e 1 Pane to 
21 Jac, 1. cap. 16. | 
And herein, 
1. Of Actions of Aſſault and Battery. | 25 
2. Of Actions of Slander. | | 
3. Of Actions ariling upon Contiact and founded: in Aline 
And berein, | 
I. Of what Nature or Degree 4 Action muſt be, ſo as to 
be barred by the Statute. 508 
2, Whether a Truſt or equitable Demand be within pea 
- Statute. 
. At what Time the Right of Action ſhall be ſaid to — 
accrued, before which the Statute can be no Bar. 511 
4. In what Court the Demand muſt be made, or what 1 
| are bound by the Statute. | 5 
| (B) Of the Exceptions in the Statute 21 Jac. 1. . 16. and what will il Jv 
2 Bar thereof. 


4 berein, | 
1. What Actions are within the Savings of the Statutes. 51 3 
2. Of the Exception in relation to Infants, &c. 513 
g. Of the Exception i in relation to Accounts between Merchants. 


I 
4. Of the Exception | in relation to Perſons beyond Sea. : 5 


5. Where no Executor or Adminiſtrator to ſue or be ſued, 514 
6. Where no arne to ſue on, or hindered by ſome Autho- 
; 1 
7. Where the Suing out a Writ will ſave the Bar of the "DA, ag f 

516 

8. Where a Debt barred by the Statute ſhall be ſaid to by” re- 
| vived. 

F ) Of ihe Manner ref Pleading and * Advantage of the Statute of Liu 
| tations, 8 18 
X Maihem. Page 519. 
(A) What it is. | | 519 
(B) How puniſhed, | 519 


Maintenance, and the Offence of Buying oz 
Selling a pzetended Title, Page 520. 


(A) What ſhall be ſaid to amount to an Af of Maintenance. 521 
() In what Reſpects ſome ſuch Alis may be Juſtified. | 
And herein, © 
1. How far they are juſtifiable in reſpeR of an Intereſt in the 
Thing in Variance. . 622 | 


2, How 
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2. How far in reſpect of Kindred of AMnity. | Pag e 523 
3. How far in reſpect of other Relations; as that BE Lord Jad 
Tenant, Maſter and Servant. 523 
4. How far in reſpect of Charity. . 523 
5. He far in reſpect of the Profeſſion of the Law. 923 


(C) How Maintenance is reſtrained and puniſhed by the Common Law. 524 


(D) How reſtrained and puniſued by Statute. | 524 
(E) Of the Offence of Buying or Selling a pretended 7 itle. . n 
Mandamus. Page 527. 5 


(A) Of the Nature of the Writ ; and berein of the Suggeſtion and Manner of 


awarding thereof. . 527 
(B) Of the Form thereof, and for what e ages it + may | be hd or 
ſuperſeded. +: ab 
(C) In what Caſes to be granted. | wo nA 
And Her ein, | 


1. Where it lies to 1 or admit a Perſon to an Office, and 


what ſhall be ſaid ſuch 2 Public Office for which a Mandewns 
will lie. | 529 
2. Where the Party's 3 another Remedy i is a ſufficient 


Foundation to deny it; and therein of granting Mandamus's 


to reſtore Members of Colleges, Sc. 


| 533. 
3. What Removal or turning out of an Officer will intitle "ike 


to a Mandamus. 


534 
(D) Where it lies to inferior Courts, and Magiſtrates, to dige them th do that 


Jiuſtice, which the Public Good requires and the Law enjoins. 534 
(E) Of the Authority by which it iſſues; and herein of rhe diſcretionary 
Power in the Court, of . or Refuſing it. — 540 
(F) To whom to be direfied, | EIB 540 

(G) By whom to be returned. | 541 
(H) Of the Manner of enforcing Obedience to the Writ and compelling a Re- 

turn. 4r 
(I) bat ſhall be ſaid a good Return, x — 
(K) Of traverſing the Return, and taking Iſſue thereon. 543 
(L) Of the Party's Remedy for a falſe Return. 543 
(M) Of 3 a peremptory Return. | 544 


Marriage and Divozce, /e 569. 


Maſter and Servant. Page 544. 
(A) Of ihe Manner of Hiring and Binding a Perſon Servant or Apprentice. 546 


(B) Who may ſerve or are capable of binding themſelves Servants or n. 5 


547 


(C) Of the Juriſdiction of Juſtices of Peace in binding out Apprentices, in 


obliging Maſters to 4 Aces them, in compelling them to refund the Money 


had with them, and in diſcharging Apprentices from their Maſters. 548 


(D) Of the Neceſſity of ſerving an nn as a Ruahification to ow 
a Trade within the 5 Eliz. cap. 4. 


And herein, 


1. What ſhall be ſaid a Trade, which a Perſon is prbidiced 2 


follow, within the Statute. 
2. What Manner of following or exerciſing a Trade ſhall be kad 
within the Statute. 553 
3. What Kind of Service will be a ſufficient Qualification m_ 
the Statute. 


4. By whom the Offence of following a Trade without a * 


lification is cognizable. 554 


5. Of the Form of the Proceedings in order to a Conviction, for 
following a Trade without being qualified. | — G88 
ddd ies Wt | | [d] (E) Of 
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E) .Qf Mering and turning over | Apprentices to other Maſters. Page 555 
) Of making Appremices free. = MEE s 556 
| 2 How Apprentices are io be taken Care of when their Maſters happen ts 

. | ae 26h 


k te. | 
Of Servants Wages, bow recoverable. | 557 
(I). What Ad, of the Servant are deemed the Maſter's, of which the Maſter 
may late Advantage. 5 | 


| ALE Wh | 558 

(K) What Ads of the Servant. ſball be deemed the Maſter's, for which the 

Mlaſter ſhall anſwer and be bound. | 560 

(L) For what Afts of his ſhall the Servant himſelf anfiner to others, 562 

(M) For what As of bis ſhall the Servant anſwer, and be reſponſible to bis 

2 Maler. 1 EP. | „ | ok * 
And berein, | 

1. Where by an implied Truſt or Confidence a Servant ſhall an- 

ſwer in a Civil Action. | OL 564 

2. Where Servants and Apprentices ſhall be puniſhed criminally, 

for Acts done in relation to their Maſters. TT 

(N) Of the Maſter's Authority over bis Servant, and how far be may corre 

and puniſh him. | | | 3666 

(O) Of the Maſter's Remedies againſt others for inticing away, and other 

" Injuries done, in relation to bis Servant. . 567 

(P) bat a Maſter or Servant may juſtify doing in each other's Defence. 568 


Marriage and Divozce. Page 569. 
(A) What Perſons may marry within the Levitical Degrees. 570 
(B) Of Eſpouſals and Marriage Contratts ; and herein of the Difference be- 
| ew in preſent and futuro, and the Remedies for the Violation 
thereof. EY | 
(C) Of the Solemnization and Ceremonies requifite to 4 compleat FE, od 
and herein of the Offence of performing the Ceremony without due Authority 
or Licence. | | 575 
(D) Of Offences againſt the Rights of Marriage. | | 
And berein, 
1. Of the Offence of a forcible Marriage. 376 
2. Of the Offence of marrying an Infant Female under the Age 
of ſixteen, without Conſent of Guardian. 377 
3. Of the De of procuring an improvident Marriage; an 
therein of Marriage- Brokage Contracts and Agreements. 578 
(E) Marriage how long to continue; and herein of the ſeveral Kinds of 
__- Divorces.” h . ä 
And herein, | | 
1. Of Elopement. „ | 578 
2. Of the Offence of taking away a Wife, and of criminal Con- 
verſation. : 


| 80 
3. Of the ſeveral Kinds of Divorces. | 282 
Merchant and Merchandtze. Page 583. 

(A) Of Alien Mercbants. 586 
(B) Of Principals and Factors. 587 
(C) Of Partners and joint Traders. . | 589 
(D) Of Owners and Maſters of Sbips. 590 
(E) Of Mariner. | | 5393 
(F) Of Average. | V 
(G) Of Hypotbecation. ; 3935 
(H) Of Charter- Parties. 596 
(I) Of Policies of Inſurance. 598 
(K) Of Bottomry Bonds. | 601 

(E) Of Bills of Exchange. 5 | e 
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And herein, 
1. Of the Nature und different idiot Bills of of Biching and 


negotiable Notes. 
Aud berein, 


1. Of Foreign Bills. 1 ce 
2. Of Inland Bills. © | ces {7 es 
Nh 8 and tregotiable Notes. : 605 
hat ſhall be ſaid a Bull of Erchunge, or negor b 
" Gavin n of Merchants. , a Toms 
3. Who ſhall be ſaid liable to the Payment Wer d 
of ſuing the Drawer, Indorſor or Receptor. 8 "Te 
4. Who ſhall be aid intitled tothe Neney. 606 
5. Of the Indorſement. 9 609 
& Of the Acceptance. bt „„ 
Hd” What ſhaltbe faid u gd 
1. What ſha aid a Acceptance. fo 6 
2. Whoſe Acceptance ſhall bind. * | Wn 2 
3. Whether an Acceptance may be qualified. - 612 
7. Of the Proteſt. e 
And berein, 
1. Of the Neceſſity and vnn of the Proteſt. 612 


2. At what Time to be made, and therein of giving Noti 
to the Drawer; of the Drawer's Refuſal, 5 longs | 
the Party to Principal, Intereſt. and Coſts. 613 

8. Of the Action and Remedy on a Bill of Exchange, and Man- 


ner of declaring and pleading therein, 14% Oh 
„ Mifnomer and Addition. Page 61 * 
(A) dat Names are the ſame, and may or may not be miſtaken, © 616 
(B) What Names and Additions are Hs by Law; and muft bt (FI in- 
ſerted. 
Aud berein, 

1. Of the Difference between the Chriftian Name and Surname. 

| 616 

2. Of the Addition of the Eftate of Degtee. | vip 

3. Of the Addition of the Myſter 619 

4. Of the Addition of the Tow, Tlamlet, Place or County. 620 


Of Additions which are only Conveyances to the Action. 620 
(C) IWhere the Name is truly put at firſt, and afterwards varied from. 621 
(D) Of the Difference between a Miſtake in Grants, Obligations, &c. _ 


Judicial Proceedings. 
(£) At what Time the Miſtake muſt be taken Advantage of, and how the a 
is ſakved. | = 
(F) Of the Manner of taking Advantage E and pleading a Miſnomer, or 3 
Want of Addition. 7 
(G) V bo may take Advantage thereof. ä 


Monopoly. Page 626. 
(A) Monopoly, what it is, and bow reſtrained by the Common Law. 626 


| (B) How reſtrained by Statute. 627 
Mortgage. Page 630. 5 
A) Of the Original and ſeveral Kinds of Mortgages. 651 
( 15 Hall be deemed a Merigage, or Eſtate redeemable. 634 
(C) Of the Nature F a Mortgage as 10 the * Interets of the Morigaz 7 | 
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(D) of the legal Prrferaniinh of the Condition. INS 36 
E) Of the Equity of Redemption and Forecloſure. . 
And herein, 
I. Who may redeem, and by whom the Mortgage-money ſhall 
25 be paid. 638 
282 2. To whom the Mortgage- money ſhall be paid. 641 
05 3 Of the Precedency and Right of hes af where there are 
ſeveral Mortgagees or Incumbrancers; and therein of their 
"Re | Remedies againſt each. other, as well as againſt the Mortgagor. 
HT! (+) | 042 
= 1 e 15 the Purchaſing i in a "pendent Mortgage or 3 
6 will protect ſuch Purchaſer, and intitle him to a Pre- 
cedency of Redemption. 649 
F. Of the Equity which muſt be done by bim. N would re- 
deem, to the Perſon againſt whom a Redemption! is prayed. 651 
6. At what Time the Redemption mult be. 654 
7, Of the Manner of redeeming and forecloſing. 656 
(50 Mortgages and their Aſſignees, bow to account, and what * | 
to make. | 657 
Murder and Homictde. - Page 661. 
(A) In what Caſes a Man may be ſaid to kill another. 8 
(B) Who are ſuch Perſons, ty we of tobom a Perſen may be ſaid to 
commit Murder. 665 
(C) What ſhall be deemed Murder. | þ | 
And herein, * 
1. Where it ſhall be fad. to expreſs Murder, and of Malice 
prepenſe. 665 
2. Where the Malice hal be ſaid to be implied, or * nr 
tion of Law. 
And herein, 
1. Where the Homicide being voluntarily committed, and 


without Provocation, the Law implies Malice. 667 

2. When done on an Officer or Miniſter of Juſtice, 668 

. When done by Perſons in the Execution of ſome other 
unlawful Act. 2 670 


(D) of Manſlaughter ;, and herein of Manfaughter _ from Clergy - 2 


_ __, the Statute of 1 Jac. 1. cap. 8. 67 L 
(E) Of juſtifiable Homicide. 
And herein, oo 
x 4, As It happens in the due Execution and Advancement of 

public Juſtice. | 673 
2. As it happens in the Defence of a Man's Perſon, Houſe or 
„„ 1 00k: | | 675 
| (F) Of excuſable Homicide. | | | „„ 
Aud berein, | | 
1. Of Homicide per e or Chance-medley, 676 
2. Of Homicide /e defendendo. | | 677 
| Nonſuit. 678. 
( A) Of the Nature thereof, and how it differs from, a Retraxit. 678 
(B) Who may be nonſuit. | 679 
In what Afions there may be a Nonſuit. | 680 
(D) At what Time a Nonſuit may be. 680 
"(E) How far the Nonſuit of one ſhall be the Nonſuit of another. — "Bb g 
(F) How far a. Nonſuit for Part of the 7 bing in Demand Hall be a Nonſuit 
for the Whole, 682 


9 of the fes of a Naſut; z and herein of its being a peremptory Bar. 682 
Nulances, 


* 4 2 * — —— >. 2 ere —— Nen oa 7 _- WAIT. 6 — n 2 
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With thei DIVISIONS. 
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— 


Nuſances. Page 683 3. 


A) What ſhall be ſaid a Nuſance. 683 
B) How far the Indifiment muſt * it to bi an Antiyatct to all the 
King's Subjects. 687 
(C) How @ Nuſance is to be removed or abated. 687 
(D) How the Offence is puniſhable 688 


F 3 Nuſances relating to the Highways, ſee Tit. Highways, Vol. 3. 


The 
rer thoſe relating to Bridges, ſee Tit. Bridges, Vol. 1. 29. 
For thoſe relating to Public TR, ſee Tit, Inns and an Keepers, 


Vol. 3. Pp. 178. 
Obligations. Page 685; 
t A) Of the Natare of the Security, called a Bond or Obligation. 6090 
(B) What Words create ſuch a Security. 692 
(C) Of the Ceremonies . requiſite to a Bond or Obligation 3 and herein "if | 
Signing, Sealing, Date and Delivery. | 69 3 
D) Of the Parties to the Obligation. | | 
And herein, | | : 
1. Who may bind themſelves, or be Obligors. 695 
2. Who may take ſuch Security, or be Obligees. 69 
3. Who ſhall be ſaid to be the Obligee ; and therein of mide 
ſeveral Obligees. | 696 


4. Where there are ſeveral Co-obligors or Sureties; and herein, 
where they ſhall be ſaid to be jointly and ſeverally bound, aud 
of the Obligee's Remedy againſt all or any of them. 697 

5. Of their Remedies againſt each other. | 


5 OI 
®) Of the Condition and Conf deration of the e eee F 
And herein, | | 
1. Of poſlible and impoſſible Conditions. | hor 
2, Of repugnant Conditions. 702 


. Lawful and unlawful Conditions. | 70 


(F) Of the Breach and Per formance of the Condition of an Obligation i 
And herein, 


1. What ſhall be a Breach, or ſufficient Performance. 706 

2. Where there are dieſunctiwe Conditions, how to be performed. 

| 708 

3 By and to whom to be performed, 709 
. At what Time to be performed. | | 710 

- At what Place to be performed. EE 712 


6. What the Obligee muſt do in order to intitle bim to take Ad- 
vantage of the Breach; and herein of Notice, Requeſt, &c. 113 
7. How the Breach muſt be aſſigned and ſet forth, and the 
Manner of Pleading Performance, and in Dar, 514 


Offices and Officers. Page 718, 
(A) Of the Nature of an Office, and the ſeveral Kinds of Offices. 7 I | N 
(B) Offices, by what Authority created. 


-(C) bo bath a Right of granting or affigning an Office ; and a of — 
"Office being incident to anotber. 720 


(D) Of the Grant of Offices by Eccleſiaſtical Perſons. 721 
(E) Of the Ceremony requiſite to a e Creation or Grant, and of the 


| Oaths required by Statute. 726 
8 F ) Of the Offence of buying or ſelltng an Office, and what Offices are probi- 
bited to be thus diſpoſed f. 727 


(G) What Remedies a Perſon having. a Right to an Office muſt purſue, to bs 
let into the Enjoyment of it, and bow a Diſturbance is R—_— a 31 
Vor. III. Le]! H) Of + 


JJC FRE AE OORESE FI FR Tag 


** 


2 T able of 802 deer NET E. g 


8 = Of the Nane of 72 as to their Duration and Continuance; ; and 
therein of their being grantablee in Fee, fer Life, Tears, at Will and Re- 
verſion. Page 732 

(J) Offices by whom to be executed, and who are incapable thereof, © 735 

(K) Of the Manner of executing them, and herein of Offices that are in- 
compatible, and where an Office may be executed by two or more Perſons. 736 

(L) Of the Execution of an Office by Deputy; and berein of Supericrs being 

anſwerable for their Deputies, . , -— 

(M) Of the Forfeitures of an Office. | 
(N) Where for Corruption and oppreſſive Proceedings Officers are „ ; 


and herein of Bribery and Extortion. 744 
Outlawry. Page 745. 

(A) In what Caſes Proceſs of Outlawry lies. | 748 
(B) By wöbat Juriſdiction ſuch Proceſſes are to iſſue; =. => ag 
(C) Againſt whom Frogs * Outlawry may be awarde ekt. 

And herein, | | 
1. Whether it may be awarded againſt a Peer. 750 
2. Whether Proceſs of Outlaury may be awarded againſt an 


Infant. 750 
3. Of awarding Proceſs of Outlawry againſt a Feme Sole or 
Covert, and the Proceedings thereon. 750 
4. Of awarding Proceſs of Outlawry againſt ſeveral Defendants, 
and the Proceedings thereon. - — yer 
5. Of awarding Proceſs againſt Principal and A 7352 

D) What Forfeitures and Diſabilities an Outlawry ſutjefts the Party to. 

And herein, 
1. Where it is of the ſame Effect with a Sentence or Judgment: 
2, Of the 1 as to Lands. Goods, Sc. and thetein at 
5 the Difference between Outlawries in Criminal and Civil Caſes, 
and of the King's and W $ Intereſt at whoſe Suit the Out- 
lawry was had. 


Aud herein, | 
1. O the n between the Forfeiture i in a Criminal | 
and Civil Caſe. 86... 

2. What Things are forfoined by the Outlawry. 755 


3. To what Time the Forfeiture ſhall relate. 757 

4. Of the King's and Party?s Intereſt at whoſe Suit the Out- 

lawry was had, in the Eſtate. and Effects of the Party 

outlawed, and their Remedies for the ſame. 759 

3. Of the Party's Diſability. to bring any Action. 761 

4. What further Diſabilities Outlawry ſubjects the Party to. 765 

( E) of the —— ty 7 the Fe, on an en and for what Errors 
it may be reverſed. 


And herein, x 
1. Where, for want of ſuch Proceſs as required by Law, the 
Outlawry may be reverſed. 766 


2. Where for want of Form in ſuch Proceſſes the Outlaury may 

be reverſed. 767 

3. Where for Variance in fuck Proceſſes the Outlawry may be 

reverſed. 767 

4. Where for a defective Execution and Return the Outlawry 

map be teverſed, | | 
And berein, 

| 1 To whom ſuck Procels' is to iſſue and be diodes) 768 

2. To what Place the Proceſs is to iſſue; and therein of the 

Quinſo exaFus, and Proclamations on an Outlawry. 769 

3. What ſhall be ſaid f * Execution and Retum. 771 


1 (F) of 
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(F) Of the Manner i Reverſ Ing an Outlawry 505 berein of the Difference - 


between Errors in Fa#t and in Law. | Page 773 
(G) What the Party muſt do in order to intitle him to 4 OR) | 
And herein, f 
1. Of appearing in perſon or by Attorney. | 775 
2. Of giving Bail. 776 


| Of ſuing out a Scire facias. 
(H) The ee, and Conſequences of a Reverſal. 
And herein, 
1. Where the Proceedings on the Keverſit are in the fame Pli ight g 
as if no Outlawry had been. 777 
2, To what the Party ſhall be reſtored on the Reverſal of 25 


Outlawr y. 778 ; 
. Papiſts and Popith Becuſants, Page 779. 
(A) The Diſabilities, Reſtraints, Forfeitures and Incomniencies hich Pop | 
Recuſants are ſubjett to. | 
And herein, EE, 
1. Of their Diſability to VAR any Action. | 500 pa 
2. Of bearing any public Office or Charge. 781 


3. Of claiming any Part of a Huſband's Perſonal Eſtate. 782 
4. Of claiming an Eſtate by Coneh, or. N may, of, Nies, after 


| a Marriage againſt Law. 8 782 
2. Of the Reſtraints they are put under. CA IS (Coe a Lacey e 
(oP And berein, 1 SE 
1. From going five Miles from home: RE 
2. From coming to Court. 2 
2 From keeping Arms. n . 783 
4. From coming within ten Miles of Londen, „ 
83. Of the Forfeitures they.are „%% Of wi dh ER ig 2&1 
And berein, 
1. That of two Parts of a Jointure ot Dower. 784 
2. That of 20 J. for not receiving the PAcTERENe, yearly after 
Conformity. I 1nd 7 
3. That of 100 l, for an unlawful Marriage. 275 8 784 
4. That of 100 J. for an Omiſſion of lawful Baptiſm, „ 
5. That of 201. for an unlawful Burial, 785 
4 Of the Inconveniencies they are ſubjeft o. 
And herein, 
1. That their Houſes may be ſearched. for denen whether 
. they be Men or Women. 783 
2. If they be Women, and married, that they may be com- 
mitted. 


7 
(B) Of the Offence of not making a Declaration Kan Popery, and the 5 
Atraints it ſubjefs them to. 


And berein, | 
1. From ſitting in Parliament. | -. * 36 
2. Holding a Place at Court. 786 
3. From living within ten Miles of London. 786 
4. From keeping Arms. 787 
(C) Of ibe Jar in 17 profeſſing the Popiſb Religion. 
An ein, _— 
1. Of the Offence of ying or hearing Maſs or other Popiſh 
Service. 787 
2. Of giving or receiving Popiſh Education, 788 
3. Of buying or ſelling Popiſh Books. 790 
4. Of keeping School, . 290 
| | 5. Of ” 
| 7 
* 0 
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| | 
5. Of with-holding a competent Maintenance figs a Proteſtant 


Child. Page 790 f 
6. Of the Diſability of thoſe profeſſing the Popiſh Religion to 
preſent to a Church. 790 
7. Of their Diſability to purchaſe. | 792 


Pardon. | Page 801. 


( A) By whom to be granted. 802 

(B) In what Caſes, and for what Offences'it may be granted, = 

(C) Where a Pardon is grantable of common Right, 

(D) Of the Validity of a Pardon; and berein by what Words, T . 
Murder, Felo ny, and otber Offences may be pardoned; and herein of Par- 
dons by Implication, and where the King ſhall be ſaid to be Ares in his 


Grant thereof. 809 
(E) Whether a Pardon may be conditional, 807 
(F) we may take Advantage * a Pardon, and to whom it | hal be ſaid to 

exten "SJ - . 
(G) In what Manner a Pardon is to be taken Advantage of | g 

And berein, 
1. In what Manner a ee Pardon by Parliament is to be 
taken Advantage of. \'f : Jos 
2. In what Manner a particular Pardon under the Great Seal is 
to be taken Advantage of. 808 
(a) The Effects and Conſequences of a Pardon, and to what the Party ſball be 
reſtored. | 809g 


Pauper. Page 81 1. 
| (A) 07 the Rigbt to ſue in forma pauperis, and the Manner of Admittance. 


811 
(B) Whether a Defendant may be allowes to fend. as * as a Plaintiff o 
ſue, in forma pauperis. i 
(C) In what Caſes to be ſo admitted. d 813 
(D) In what MM to be diſpaupered and to pay Coſts. | 813 


Perjury. Page 8 14. 


(A) What it is by the Common Lau, and how refrained and. nib. $14 
(B) e and e 8 Statute. Hi 815 


Piracy, Page 810 Wo - 
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4) of the Nature and ſeveral Kinds of ries of Habeas 

Corpus. | 
0 Ok the Habeas Corpus ad Subjiciendum, 3 2 
And herein, _ 1 3 
N What Cour frothy Jaiſdiaion of granting it. 3. DA 
2. To what Place it 1 2 ne De 97 „ 

3- In what Caſes 15 is to be a and where it is ; the Ty 

proper Remedy, 4. : 

4: How far the . . a diſeretionary power b in granting 5 
or denying it: And therein of the Habeas Corpus Act. 6. 
5. Ol che Manner of ſuing it out, and the Form of the Writ. 9. # 

6 12 Np eee 9. . eee e ene e e 
J. By whom to be returned. wo 
+ © 8, Of the Manner of centpeting a Retorn, . Offence of 
a falſe Return. 10. 
9. What Matters muſt be returned together with the Body of 
the Party. © 11. 
10. Where the Return ſhall _—_ aid to be ſallicient, and to | 
11. Whether the 'Party © can ven any Thing contrary! to "the 
Nein, 1. 
12. Whether any Defeat i in the Return may be amended... 7 
1. 3. What is to be done with the Priſoner at the Return: And 3 
therein of bailing, diſcharging, or remanding him. 14. 15 


©) Of the en d ad faciendum & e ee 15. 


1 3. 


* 


(4) Df the Nature and ſeveral Kinds of Writs 
. of Habeas Corpus. KM, 


HEREVER a Perſon 1 rie, bf his Liberty by be: 88 
ing confined in a common Goal, or by a private Perſon, Babbel Caſe. 
N e it be for a Criminal or Civil Cauſe, he may regu- And that it is 

larly by Hebeas Corpus have his Body and Cauſe removed to at this Day 


fome dee, Juriſdiion, which hath Authority ro examine the Legality uſual Remedy 


to be fervent n a e i kriſdamt. 
e 


Vor. 1 e 


— 


TY as. 


Habeas Corpus. 


3 


of ſuch Commitment, and on the Return thereof either Bail, Diſcharge, 
or Remand the Priſoner. | | 


* Page2 The Habeas Corpus ad Subjiciendum is that which iſſues in Criminal Caſes, 
3 and is deemed (a) a Prerogative Writ, which the 9 on iſſue to any 
4 Inſt, 182. Place, as he has a RY infarmed'pf the State and Condition of the 
(a) Cro. Jac, Priſoner, and ot Reafons be is ned. Ae Moo regard to the 
543. Subject deemed his Writ of (5) Right, that is, ſuch a one as he is intitled 
: 0 That to (c) ex debito Sicc, and is in Nature of a Writ of Error to examine 
iris an an- the Legality of the Commitment; and therefore commands the Day, the 
cient and le- Caption, and Cauſe of Detention to be returned. 3 

gal Writ. Cro. . 0 4tt 1) e eee eee ee En *. 
Car. 466. But it is no original Writ, Carter 221. per Vaughan. (c) 4 Inſt. 290. Iſſued in Vaca- 
tion, and returnable immediate before a Judge at his Chambers ; does not expire by the coming in.of the 
Term ; but Defendant may be brought into Court upon the old Writ, Bar. Rep. 480, 542, 606, - 


95 1218! 115 ; A 
For this vids The Habeas Corpus ad faciendum & recipiendym iſſues (d) only in Civil 
infra. Caſes, and lies Where 4 Perſon-is ſued, and 'in'Gaot,” in ſome inferior 
(% If upon Juriſdiction, and. is willing to have the Cauſe determined in ſome ſuperior 
this Writ Court, which hath Juriſdiction over the Matter; in this Caſe the Body is 
Civil Action, „ 
and alſo a to be removed by Habeas Corpus, but the roceedings muſt be removed by 
Matter of Certiorari ®, Re a Py 
Crime be re- 8 JJ7%SCCͤͤĩ ̃.ÿßVvJB BF: e | 
turned; as if a Perſon be arreſted for Debt, and alſo \charged with a Warrant of a Juſtice of Peace for 
Felony. 1. If it appear to the Judge or Court, that the Arreſt for Debt, or other Civil Action, is fraudu- 
lent, they may remand him. 2. If it be found Real, they may commit him to the King's Bench with his 
Cauſes, though they are Matters of Crime; for that Court hath Conuſange well of the Crime as of the 
Civil Action; but then in the Term the Court may take his Appearance or Bail to the Civil Action, and 
remand him, if they ſee Cauſe, as to the Crime to be proceeded on below; but upon the Writ ad Facien- 
dum & recipiendum, there ought not fingly a Matter of Crime to be returned, for chat belongs to the 
Habeas Corpus ad Subjiciendum. 2 Hal. Hiſt, P. C. 143. & vide 6 Mod. 133. "OY. 
| | C1 e179 D101 

* Sec infra, 6. As to the Haheas Corpus cum Cau/a, wide 2 H, 56. St. 1. e. 4, 45 Blix. c. f. ſ. 2. 

and 21 Jac. 1. e. 23. ſ. 2. See the Practice in B e ae of the King's Bench, 343» 3% 


1 7 
a 


„ . 1 11 
; £ 1 f — — 14 


vide poſt, 15. n. 4 


pL: $265k | re,, re 14187 5 2: TT"; 
Dyer 197. 2. There is likewiſe a Writ of Habras' Corpus ad reſpondendum, where a 
249: pl. 34. Perſon is confined in a Gaol far a Cauſe of Action accruing within ſome 
N 1 inferior Court; and a third Perſon hath alſo a Cauſe of Action againſt 
Styl. Pract. him; in which Caſe he may have this Writ in order to charge him in 
Regiſt. 330. ſome ſuperior Coutt; for inferior Courts bei * down to Cauſes 
riſing within their own Juriſdiction, the Party wduld be without Re- 
le) If one in medy, unleſs allowed to ſue him in another Court ; (e) but it ſeems, that 
Priſon in the regularly a Perſon confined in B. R. cannot be removed to the C. B. by 
eee. 14 this Writ, nor dice verſa; for in theſe Caſes there can be no Defect of 
to the King's Juſtice, as theſe Courts have (F) Conuſance as well of Local as Tranſitory 
2 14 Actions. | Cs AA PERL FT eo | — ; = I WEE 
Habeas Cor- 8 


pus, and intending to go ever to the Fleet, procures him ſome Friend to bring à Habeas Corpus to remove 
him thither, he ſhall not be removed hither till he has afſwerfdro/the Catel B. R. for he ſhaltnot com- 
pel the Plaintiff to follow after a prolling Defendant ; and fo vice wer/a of the Common Pleas, each Court 
ſhall retain the Defendant where he is firſt attached, and after he has.apſwered there, he may be car- 
ried any where. Salk. 350. pl. 1. (f) And therefore this Writ lies not to a County Palatine, Salk. 
354. pl. 17.—nor to the Cinque Ports, unleſs the Action be local, ſo that they cannot have Conuſance 
of it. Mod. 20. 8 Mod. 22. 12 Mod. 666 f. CCC TT WW 
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r * 5 [ot totes: I 8 
+ See the Stat, 31 Car. 2. c. 2, f. 11. and ſge 1% a, 4, 6, 7, & 10. If a, Defendant is in Cuſtody at 
the Suit of the Crown, he cannot be turned over on an 'Habens Corpus to Abbe Priſon, at the Inſtance 
of a private Perſon for Debt, if he alledges a Pardon by AR of Parliament, it muſt be by Suggeſtion on 
the Reore, that the Crown may traverſe. Andr. 274.— A Priſoner in the Fleet for Contempt in the 
Exchequer, in not paying a Debt to the Crown, may be brought into B. R. by Habeas Corpus, and ſur- 
rendered to the Marſhal, in diſcharge of Bail, in another Cauſe, and he cannot be remauded to the 
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Habeas Corpus. 
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There are alſo beſides theſe (g) other Writs of Habeas Corpus, as a , 

Habeas Corpus ad deliberandum & recipiendum, which lies (b) to remove a 4 = KM 
* Perſon to the proper Place or County, where he committed ſome Crimnal 425 A Writ 
Goo 1759575 EL Cf DUET SH Cle ISO ad 


| | GH 571 , EIN ea JC, 54 nn B h Corpus ad 
ſatisfaciendum after n Judgment; and on this Writ the Attorney for the Plaintiff muſt indorſe the 


. Number-Roll of the Judgment on the Back of the Writ. Styl; Regiſt. 334. —Habeus Corpus upon a 


2 where the Party is taken and in Execution in the Court below. So upon an Attachment out 
Chancery, and a Cop Corpus returned by the Sheriff, the next Step is a Habeas Corpus; for the Sheriff 
having executed the Command of the Writof Attachment by taking the Body, he we carry him oat 
of the County without the King's Writ. There is alſo a Writ of Habeas Corpus allTeſtificand?, which 
is to remove a Perſon in Confinement in order to give his Teſtimony in ſome Court of Juitice ; for which 
wide Styl. 119, 126, 230. 3 Keb. 51. Comb. 17, 48. + (4). A Perſon committing a Crime in Bar- 
Badoes, eee here, may be ſent thither by Haba Corpus and tried. 3 Keb. 560, 566, 568. 
Warner's Caſe ——Alfo fince the Habeas Corpus AR, a Perſon committing a criminal Offence in 
Ireland being here, may be ſent to Ireland and tried there, 2 Vent. 314 Col. Lusdy's Caſe. 2 Stra. 
848. Barnard, X. B, 225. Fitzgib. 111. pl. 12. 14 Vin. Abr. 569. pl. 7. —Alſo Juſtices of Gaol- 
Delivery may ſend Priſoners by Habeas Corpus to the Sheriff of another County, and a Precept to the 
Sheriff of that other County to receive them, namely for a Felony committed in that County, though 
that County be out of the Circuit of the juſtice that ſend: them. 2 Hales Hiſt, P. C. 37. That 
if any Habeas Corpus come to receive a Priſoner from another. Goal, the Goaler to take Notice 
of the Offence for which he ſtood committed at the other Gaol, and to inform the Court, that if he ſhall 


happen to be acquitted or have his Clergy, he may yet be remanded tothe former Gaol, if there be Cauſe. 
Kelynge 4.—— And that if any Habeas Corpus come to the Gaolers to remove a Priſoner, that with the 
Priſoner they alſo certify the Cauſe for which he ſtood there commit:ed, Kelynge 4. 


Q— * 


* 
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| + Habeas Corpus ad iflificandum lies to remove a Priſoner in Execution, to be a Witneſs ; yet where 
it appears to be a Contrivance, the Court will not grant it; as if F. convicted of Bribery on the Oath of 
8 him for Perjury on that very Oath, they will not grant it. Rex v. Bur bare. T. 3 Geo. 3. 
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(B) Of the Habeas Corpus ad Subjiciendum : And 


1. What Courts have Juriſdiction of granting Gs 


& 38 clear, that. both by the Common Law, as alſo by the Statute , 2 Ioſt. 35. 
the Courts of Chancery and King's Bench have Juriſdiction of award- 4 laſt. 190. 
ing this Writ of Habeas Corpus, and that without any Privi 


lege in the 2 And. 297. 
Perſon for whom it is awarded; but it ſeems, that by the Como Law * Jon. 13, 14, 


the Court of King's Bench could only have awarded it in Term-time, but Win Os 


that the Chancery might have done it as well out as in Term, becauſe c. 2. 
that Court is always open. | 


If the Habeas Corpus iſſues out of Chancery, and on the Return thereof, 4. Hit, 


the Lord Chancellor finds that the Party was illegally reſtrained of his P. C. 147. 
Liberty, he may diſcharge him, or if he finds it doubtful he may bail 2 Hawk. P. C. 
him; but then it muſt be to appear in the Court of King's Bench, for 114, 5: 

the Chancellor hath no Power to proceed in criminal Cauſes ; or the 
Chancellor may commit the Party to the F?zet, and in Term-time may 
Propriis manibus deliver the Record into the King's Bench, together 


with 
the 


yy 4 tothe. * 


8 


— is os. 4 


Fleet on Motion; but an Haheas Corpus mult be brought from the Exchequer ; the Marſhal will return it | 
there, and they may remand him to the Fleet. So, in Civil Cauſes, between Subjects, and in Criminal 


Cauſes at Suit of the Crown. 1 Wilf. 248 —Ifa Defendant is to be charged in Execution on ſeveral 


udgments, there muſt be an Habeas Corpus on every Judgment. 2 Barnes 179. There were different 


| Habeas: Corpus. Gs 


y; and thereupon the Court of King's Bench may proceed to bail, 


the Bod 
| diſcharge, or commit the Priſoner. _ db oodny mr. \\ 
2 Hal. Hiſt. If the Habeas Corpus, and alſo a Certiorari, be granted . returnable-in 
F. C. 147, 8. Chancery, and the Cauſe and Body be returned there, they may be ſent 
into the King's Bench; if the Body only be returned with his Cauſes, by 
Habeas Corpus into the Chancery, and delivered over into the King's Bench, 
they may proceed to the Determination of the Return, and either by Pro- 
cedendo remand him, or grant a Ceriiorari to certify the Record alſo, and 
thereupon commit or bail the Priſoner, as there ſhall be Cauſe. 
2 Hal. Hiſ, But the ſending an Habeas Corpus ad faciendum & recipiendum by the 
P. C. 148. Chancellor for Perſons arreſted in Civil Cauſes, eſpecially being in Execu- 
tion, is neither warrantable by Law nor ancient Uſage, and particularly for- 
bidden by the Statute 2 H. 5. flat. 1. cap. 2. as to Perſons in Execution. 
There are ſeveral ſtrong Opinions, that no Habeas Corpus ad Subjicien- 
'2 Inſt. 55, dum could by the Common Law iſſue out of the Courts of Exchequer or 
3 Leon. 18. Common Pleas, unleſs it were in the Caſe of Privilege, becauſe theſe 
3 Courts are confined to Civil Cauſes merely; and therefore unleſs the Party 
Mod. * were an Attorney, or intitled to the Privilege of the Court as an Officer 
2 Mod. 198. c. or unleſs there had been a Suit commenced againſt him in thoſe Courts, 
Vaugh. 155. they could not grant a Habeas Corpus ad Subjiciendum, though they might 
oy % any oder n, . 8. 
1 55. But notwithſtanding theſe Opinions it was Holden in Buſhe/'s Caſe, that 
and ſeveral the Court of Common Pleas may iſſue a Habeas Corpus ad Subjiciendum, 
Precedents of and that if it appeared on the Return thereof that the Party was impriſoned 
Writs of Har and detained againſt Law, the Court might, though there was no Privilege, 
bear Kidd ont in the Caſe, diſcharge him; for chat to remand him would be an Act rf 
of the Court Injuſtice in the Court, and contrary to Magna Charta, te ho op 
RD = in Digeſt of Law concerning Libels, 49, Cc. with L. C. J. Camden's Argument at 
large. OS | , | 


Dyer 175. b. 
(a6. -- 


page 4 * Alſo by the Statute of 16 Car. 1. cap. 10. they have an original Jutif- 
2 Hal. Hiſt, diction to bail, diſcharge, or commit, upon an Habeas Corpus for one com- 
P.C. 144 mitted by the Council-Table, as well as the King's Beach, and that although 
there be no Privilege for the Perſon committed. ek 
2 Jon. 14,17. Alſo by the Habeas Corpus Act, 31 Car. 2. cap. 2. any of the ſaid Courts 
| in Term-time, and any Judge of either Bench, or Baron of the Exche- 
uer, being of the Degree of the Coif, in the Vacation, may award a 
Habeas Corpus for any Priſoner ubatſiever, and on the Return thereof diſ- 
charge him, if it ſhall clearly appear that the Commitment was againſt 
Law, as being made by one who had no Juriſdiftion of the Cauſe, or for 
a a Mattegyfor which no Man ought by Law to be puniſhed; or bail him, if 
it ſhall be doubrful whether the Commitment were legal or not; or cemand + 
-- -* him, according to the Nature and Circumſtances of the Caſe, FE er 


2. To what Places it may be granted. 


2 Rol. Abr. 69. It hath been already obſerved, that the Writ of Habeas Corpus is a Pre- 
Cro, Jac. 543- rogative Writ, and that therefore by the Common Law it lies to any Part 
of the King's Dominions ; for the King ought to have an Account why any 
of his Subjects are impriſoned, and therefore no Anſwer will ſatisfy the 
Writ, but to return the Cauſe with Paratum habeo Corpus, &c. 
Palm. 4 Hence it was held, that this Writ lay to (a) Calice at the Time it was 
(a) Error of ſubject to the King of England. | e ons 7 
"a Judgment 1 | | e e 
in the King's Bench in Ireland; it was ſuggeſted, that the Plaintiff was in Execution upon the Judgment in 
Ireland; and the Court ſeemed to be of Opinion, that a Habeas Corpus might be ſent thither to 1 
N e | 1 
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It hath been held, that this Writ lies to the Marches of Wales, as it Rol. Abr. 6g. 
does to all other Courts which derive their Authority from the King, —— erley and 
as all the Courts exerciſing Juriſdiction within his Dominions de, and . 
that it being a Prerogative Writ does not come within the Rule Brevia 

Domini Regis non, currunt, &c. for that muſt be underſfood of Writs be- 
tween Party and Party. 4 n 12212 1 8 4 5 3 hh | 'FIP dh VS | 

Alſo it Hath been adjudged that (5) this Writ lies to the () Cinque 1 
Ports, to Berwick, although objected to have been Part of Scotland, and to 6, A 
the (d) County Palatine. . _ 5 | 8 2 | 2 faciendum 
NG i CE d tt, FROG 
does not lie to the Cinque Ports, Sid. 437: (e) Palm. 54, 5. 96. Bourne's, Caſe, Cro. Jac. 343. 
8. C. adjudged. 2 Rol. Abr. 69. (4) Latch 160. Jeb/on's Caſe." 3 Keb. 279. 


* 1 


& 


Alſo by the Habeas Corpus Act, 31 Car. 2. cap. 2. par. 11. it is en- 
acted and declared,“ That an Habeas Corpus, according to the Intent and 
<« true Meaning of the Act, may be directed and run into any County 
« Palatine, the Cinque Ports, or other privileged Places within the King- 
« dom of England, Dominion of Wales, or Town of Berwick upon Tweed, 
and the Iſles of Jerſey or Guernſey ; any Law, Cc.“ apts 


3, In what Cafes it is to be granted, and where it is the proper 
SE Remedy. | | 
# - : | | | Toes | 85 . 8 
A Habeas Corpus is a Writ of Ri ht, which the Subject may demand, ar impreſſed 
and is the tſk uſull Remedy by which a Man is reſted again to his Rep! . 
Liberty, if He hath been againſt Law deprived of it. 5 340, 637. for 
| 5 | | e 
42, For a young Lady, who had been decoyed away from her Pather. d. 606; For a Prifoncr of 
i ar. 2 Bur. Rep. 765. | j Sy | 


By thee 31 Car. 2. cap. Fork 9. it is ehacted, © That if any Subje& of Page g 
dc this Realm ſhall be comtnitted to any Priſon, or in Cuſtody of any Officer | 
<« or Officers whatſveyer, for any criminal or ſuppoſed criminal Matter, 

« that the faid Perfon ſhall not be removed from the ſaid Priſon and 
t Cuſtody into the Cuſtody of any other Officer or Officers, unleſs it be b 

& Habtas Corpus, or ſome other legal Writ z or where the Priſoner is deli- - 
« vered to the Conſtable, or other inferior Officer, to carry ſuch Priſoner 
e to ſome common Goal; or where any Perſon is ſent by Order of any 
& Jadge of Aſſiſe, or Juſtice of the Peace, to any common Workhovſe or 
« Houfe of Correction; or where the Priſoner is removed from one Priſon 
« gr Place to another within the ſame County, in order to a Trial or Diſ- 
te charge by due Courſe of Law; or in cafe of ſudden Fire or Infection, 
or other Neceſſity, upon pain, that he who makes out, ſigns or counter- 
&« ſigns, or obeys or executes fach Warrants, ſhall forfeit to the Party 
« grieved One hundred Pounds for the firſt Offence, T wo hundred Pounds 
« fe Rn 5 5 8 1 Ls „ 

If a Party be impriſoned againſt Law, though he is intitled to a Habeas g; 2 
Corpus, yet may he have an Action of falſe fmpriſcntnent; in which he ſhall un uf 2. 

| | ö ; ; | | : 2 Ink. "XY 
IO H. 7. 17. 5 Co. 64. March 117. 11 Co. gn? 99. 
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him, as Writs Mandatory had been awarded to Calais, and now te Fer/ty, Curry. Vent. 357 t 
—A Hateas Corpus granted to Fer/ey, Sid. 386, net | | 
| ; t Sed gu. As to Ireland? 
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Mod. 119. But it was held in Buſhes Caſe, who together with the other Jurors, 


rer's Caſe.- 


1 


Habeas Corpus. 


FS m__— TY CUE WY headed. 4 . * 


| — 


—_— 


: _ 322 appointed to try an Indictment for a Riot. between the King and Pen and 
35 5 Mead, were fined at the Old Bailey, . becauſe they found a Verdict contra 


plenam evidentiam & direttionem curiæ in Materia legis.; and for Non-pay- 
ment of the Fine, divers of them being committed to Priſon, who brought 


(4) Vangh their Habeas Corpus in C. B. and the Impriſonment (a) held illegal; in 


153. ſeveral Conferences with all the Judges, that yet no Action lay againſt the 


2 Jon. 13. Commiſſioners, becauſe they acted as Judges, and Commiſſioners of Qyer 


Sid. 273. and Terminer can no more be puniſhed for an erroneous Commitment, than 
they can be for an erroneous Judgment; and the higheſt Remedy the 
e Party in this Caſe can have is a Writ of Habeas Corpun. 
2 Lev. 128. If a Huſband confine his Wife, ſne may have a Habeas Corpus; but the 
Judges on the Return of it cannot remove the Wife from her Huſband. 
Lady Leigh's. A Motion was made for a Habeas Corpus to the Lord Leigb, for having 
2 Mich. in Court the Body of his Wife; and the Caſe was, the Parties were married 
g. .in 1669, and becauſe they were both within Age, no Settlement was made; 
in 1671, Lord Leigh perſuades his Wife to levy a Fine of ſome Lands of 
| gool. per Ann. whereof ſhe had the Inheritance, to him and his Heirsz 
2 Lev, 128. and becauſe ſhe prayed to adviſe with her Friends, he confined her until her 
1 +33* Mother had petitioned the King and Council; and there the Matter was 
85 referred to three Lords of the Council; and they made an Award, which 
the Lady Leigh was ready to perform; but the Lord Leigb brought to her 
an Inſtrument to be ſealed, upon which ſhe made the ſame Requeſt as be- 
fore, that ſne might adviſe with her Friends, but he refuſed to permit 
it, and preſently compelled his Wife to go with him to his Houſe in the 
Country, where he made her his Priſoner; and though by the barbarous 
Uſage of her Huſband ſhe fell ſick, yet he would not let her have Phyſi- 
cians or Servants to attend her, or to be viſited by her Friends; & per Cur. 
a Habeas Corpus was granted, for this is a Writ of Right, which the Sub- 
ject may demand, and the King ought to have an Account of his Subject; 
and though it was objected that here was no Affidavit but of ſuch Complaint 
as the Lady Leigh had made in a Letter to her Mother, yet the Habeas 
Corpus ſhall go to put the Lady in a Condition to make Oath of this Matter 
herſelf, and to exhibit Articles againſt her Huſband ; for here is ſufficient 
Matter to compel him to find Sureties of the Peace, and of his good Beha- 
Bur. Rep. viour alſo; for this Treatment the Lady may ſue out a Divorce propter ſævi- 
632. Earl Fer- iam; and in a like Caſe between Sir Philip Howard and his Wife a Habeas 
; Corpus was granted; and in this Caſe an Attachment may: be granted 
page 6 * againſt my Lord Leigh, if he refuſes Obedience to the Writ, for being a 
| Contempt, a Peer has no Privilege. Pe. OY 
4 Inſt. 290. If a Perſon be taken in the Manner within a Foreſt killing or chafing. 
| Deer, Sc. and the Officer upon Tender of ſufficient Sureties refuſes to bail 
him, he may have a Habeas out of the Courts at Weſtminſter, which 
Courts may bail him to appear at the next Eyre holden for the Foreſt ; 
and this the rather, becauſe Juſtice-Seats are but ſeldom holden, and the 
Party, without this Remedy, might be obliged to continue a long Time 
in Confinement. | | th 
8 If a Perſon be excommunicated, and the Significavit does not expreſs 
. that the Cauſe of Excomunication is for any of the Offences within 
v. Seller; the Statute 5 Eliz. cap. 23. the Remedy expreſsly appointed upon that 
& wide Sid. Statute is a Habeas Corpus, and upon the Return of it the Parties ſhall be 
ag diſcharged. | 
Rane — If the Chief Juſtice of the King's Bench commit one to. the Marſhal 
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— P” by his Warrant, he ought not to be brought to the Bar by Rule, but by 
C. J. Habeas Corpus. 1 l . 
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4. How far the Courts have a Diſcretionary Power in granting or 
-- *— denying it: And therein of the Habeas Corpus Act. 
10 8 „ J St * EF 1 ng: 64 0 a ; | \ ; 
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diſcretionary Power of granting or refuſing it; but eſpecially by the Art 


diſcharge, or remand the Priſoner, 15 70 
n of t 


3 Bar. 1362. 
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= A FPerſon convicted of. Horſe-ſtealing,” and in Gaol at St. Albans, was Cro. Car. 176, 
brought by Habeas Corpus and Certiorari to B. R. and the Court demanded 


of him what he could ſay why Execution ſhould not be done upon the In- 
dictment; and becauſe he could not ſhew good Cauſe to ſtay the Execution, 


1 ww i 


e was committed to the Marſhal, who was commanded to do Execution, 


and the next Day he was hanget. 


* 


If a Perſon be in Cuſtody, and alſo indicted for ſome Offence in the in- 2 Hal. Hiſt. 


_ ferior Court, there muſt, beſide, the Habeas Corpus to remove the Body, be 210, 211. 


a Certior ari to remove the Record; for as the Certiorari alone removes not Salk. 325. pl. 
the Body, ſo the Habeas. Corpus alone removes not the Record itſelf, but 3. Comb. 2. 


only the Priſoner with the Cauſe of his Commitment; and therefore, altho' 


upon the Habeas Corpus, and the Return 1 the Court can Judge of 


ment, or proceed upon the Record of the Indictment, Order or Judg- 
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1 Notwithſtanding- the Writ of Habeas Corpus be a Writ of Right, and 4 Inf. 290. 


what the Subject is intitled to, yet the Proviſion of the Law herein being in? Bull. 7. 
a great meaſure illuded by the Judges being only enabled to award it in 
Term; time, as alſo by an imagined Notion in the Judges that they had a 


and Contrivance of Officers, to whom it was directed, who uſed great De- 


layõys in making any Return to it. 


By the 31 Car. 2. cap. 2. commonly called the Habeas Corpus AQ, re- 
Lr „That great Delays had been uſed by Sheriffs, Goalers, and other 
"66 * 


ficers, to whoſe Cuſtody the King's Subjects had been committed for « Page 7 


Criminal or ſuppoſed Criminal Matters, in making Return of Writs of 


„ Habeas Corpus, by ftanding out an Alias and Pluries, and ſometimes 


more, and by other Shifts, to avoid their yielding Obedience to ſuch 
* Writs,/ contrary to their Duty and tire known Laws of the Land, where- 
«© by many Subjects have been detained in Priſon in ſuch Caſes, where by 
Law they were bailable.“ WES) 


Upon this 

Statute Mr. 
There- Barn obſerves 
two Things ; 


* That although the Conſtable by his own Authority, without any Warrant of Commitment may carry 


an Offender to Goal; and this was the Method of ſecuring Priſoners befdre there were any Juſtices of the 
Peace; yet ſince the Inſtitution of that Magiſtrate it is better that they be carried before him, to be ſent 


by him to Goal by Warrant of Commitment; otherwiſe they have a Right to be bailed upon this Act 
whatever the Offence may be, 2, That the Warrant of Commitment ought to ſet forth the Cauſe ſpe- 


cially, 
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Thereupon it is enated, ** That whenſgever any Perſor ſhall bring any 
«© Habeas Corpus, directed unto any Perſon whatſoeyer, for any Perſon in 

c his Cuſtody, and the ſaid Writ hall be ſerved'on the ſaid Officer, of left 

at the Goal ot Priſon with any of the Under- Officers, Under- Keepers, or 

“ Deputy of the ſaid Officers or Keepers, that the ſaid Officer or Officers, 

e his or their Under-Officers, Under-Keepers or Deputies, ſhall within 

<« three Days after ſuch Service thereof; (unleſs the Commitment were for 
FTreaſon or Felony, plainly and ſpecially exprefſed in the Warrant of 

t YVideinfra Commitment) upon Payment or Tender of the Charges I of 'bringing 


11. c the ſaid Priſoner to be aſcertained by the Judge or Court that awarded the 


« ſame, and endorſed on the faid Writ, not exceeding 124. der Mile 


the Priſoner if he ſhould be remanded, and that he will not make 
Eſcape by the Way, make return of- ſuch a Writ, and bring or cauſe to 
a be brought the Body of the Party ſo committed or reſtraſned unto or 
« hefore the Lord Chancellor, or the Lord regen or the Judges or 
35 « Barons of the Court from which the ſaid Writ ſhall iſſue, or ſuch other 
« Perſons before whom the ſaid Writ is made returnable, according to the 
4 Command thereof; and ſhall then likewiſe certify the true Cauſes of his 
“ Detainer or Impriſonment, unleſs the "Commitment be in a Place be- 
« yond twenty Miles Diſtance, Sc. and if beyond the Diſtance of twenty, 
« and not above one Hundred Miles, then within the Space of ten Hays; 
and if beyond the Diſtance of one hundred Mites, then within the Space 

« of twenty Days.” DS, SLES 


* on Security given by his on Bond to pay the Charges of car JO DICK 
any 


And it is further enacted, par. 3. * That all ſach Writs ſhall be marked 


<* in this Manner, Per tat um tricgſimo primo 'Caroli ſerundi Regis, and fall 
ebe ſigned by the Perſon that awards the ſame; and if any Petfon (halt 


<« or ſtand committed or detained as aforeſaid for any Crime, unleſs for 


4 Treaſon or Felony, plainly expreſſed in the Warrant of Commitment, in 
ce the Vacation-time, it ſhall be lawful for ſuch Perſon ſo committed or de- 
<« tained, (other than Perſons convict or in Execution by legal Proceſs) or 
« any one on his Behalf, to complain to the Lord Chancellor; or Loyd 
Keeper, or any Juſtice of either Bench, or Baron of the Exchequer, of 


<« the Degree of che Coif; and rhe ſaid Lord Chancellor, &c. Juſtice or 
« Baron on View of the Copy of the Warrant of the Commitment, or 


ec otherwiſe on Oath that it was denied, are authorized and required; on 
% Requeſt in Writing, by ſuch Perſon, or any in his Behalf, atteſted atid 
Ca) One Wit⸗ ſubſcribed by (a) two Witneſſes who were preſent at the Delivery of the 
neſs with an ſame, to grant an Haheas Corpus underthe Seal of the Court, whereof he 
Affidavit that (e ſhall be one of the Judges, to be directed to the Officer in whoſe Cuſtody 
my ny Kei. the Party ſhall be returnable immediate before the ſaid Lord Chancellor, 
ent Comb 6 © c. Juſtice or Baron; and on Service thereof as aforeſaid, the Officer, Ar. 
: © in whoſe Cuſtody the Party is, ſhall, within the Times reſpeCtively before 
“ limited, bring him before the ſaid Lord Chancellor, Juſtice or Baron, 

ec before whom the faid Writ is returnable ; and in caſe of his Abſence, 

© before any other of them, with the Return of ſuch Writ, and che true 

<« Cauſes of the Commitment and Detainer; and thereupon, within two 


Pays after the Party ſhall be brought before them, the ſaid Lord Chan- 
tas 


tt cellor, Jyſtice or Baron, before whom the Priſoner ſhall be brov 
% aforeſaid, ſhall diſcharge the ſaid Priſoner from his wy tat taking 


% his Recognizance, with one or more Sureties, in any Sum, according to 
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cially, thatis to ſay, not for Treaſon or Felony in general, but Treaſon for counterfeiting ths King's Civ, 
or Felony for flealing the Goods of ſuch. an one to ſuch a Yalue, and the like, that fo the Con jus; 
0 3 whether or no the 


; ure may Faß 
nee is ſuch fur which a Priſoner ought to he admitted to Bail: 0 


« their 


$00 
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ec their Diſcretions, having Regard to the Quality of the Priſoner, and? Page 8 
„ Natute of the Offence, for his Appearance in the King's Bench the 

Term following, or in ſuch other Court where the Offence is properly 

e cognizable, as the Caſe ſnhall require; and then ſhall certify the ſaid 
«Writ, with the Return thereof, and the Recognizance into ſuch Court, 

„ unleſs it be made appear to the ſaid Lord Chancellor, &c. that the Party 

* ſo committed is detained upon a legal Proceſs, Order or Warrant, out 

of ſome Court that hath Juriſdiction of Criminal Matters, or by ſome 
Warrant ſigned and ſealed with the Hand and Seal of any of the ſaid 


* 


— 


“ fuſtices or Barons, or ſome Juſtice or Juſtices of the Peace, for ſuch 


« Matters or Offences, for the which by Law the Priſoner is not bail- 


va” * 


But it is provided, par. 4. That if any Perſon ſhall have willfully neg⸗ 
« lected, by the Space of two whole Terms after his Impriſonmen, to 
* pray a Habeas Corpus for his Enlargement, he ſhall not have a Habeas 
* Corpus to be granted in Vacation-time in purſuance of this Act. 

And it is further enacted by the ſaid Statute, par. 6. That no Perſon, 
* who ſhall be ſet. at large upon any Habeas Corpus, ſhall be again im- 
« priſoned for the ſame Offence by any Perſon whatſoever, other than by 
the legal Order and Proceſs of ſuch Court, wherein he ſhall be bound by 
„ Recognizance to appear, or other Court having Juriſdiction of the Cauſe, 
«on pain of gl.. CE Cale | „ 

And it is further enacted, par. 7. That if any Perſon, who ſhall be 
« commiged for Treaſon or Felony, plainly and ſpecially expreſſed in the 
« Warrant of Commitment, upon his Prayer or Petition, in open Court, 
the (a) firſt Week of the (5) Term, or the firſt Days of the Seſſions of (c) Need not 
4 Oyer and Terminer, or General Gaol-Delivery, to be brought to his Trial, enter his 
&* ſhall not be indicted ſometime in the next Term, Seſſions of Oyer and Prayer the 
& Ferminer, or General Gaol-Delivery, after ſuch Commitment, the Juſtices ft Week, if 


« of the ſaid Court ſhall, upon Motion in open Court, the laſt Day of Ag of Pan 


e the Term or Seſſions, ſet at Liberty the Priſoner upon Bail, unleſs it ment which 


« appear upon Oath that the Witneſſes for the King could not be pro- ſuſpends the 
ay 2 acts Term; and if ſuch Priſoner. upon his Prayer, Sc. ſhall Habeas Corpus 


not be indicted and tried the ſecond Term or Seſſions, he ſhall be diſ- el 
charged from bis Impriſonment. | _ 


. " Ws | = OY | | % Ko Ng bailing for 1 
Time. Salk. 103. pl. 2. (3) That to this Purpoſe the grand Seſſions of Wales is in the Nature of a 
Term, ſo that the Party entring his Prayer there on the want of Proſecution for a Term, B. R may bail 


him. Comb. 6. 


Provided, par. 8. That nothing in this Act ſhall extend to diſcharge 
out of Priſon any Perſon charged in Debt, or other Action, or with 
* Proceſs in any Civil Cauſe, but that after he ſhall be diſcharged of his 
* Impriſonmeat for, ſuch, his Criminal Offence, he ſhall be kept in Cuſtody 
&+ according to Law for ſuch other Suit.“ 20 5 
And it is further enacted, par. 10. That it ſhall be lawful for any Pri- 
t ſoner as aforeſaid, to move and obtain his Habeas Corpus, as well out of 
„the Chancery or Exchequer, as the King's Bench or Common Pleas; and 
te if the ſaid Lord Chancellor, or Lord Keeper, or any Judge or Judges, 
Baron or Barons, for the Time being, of the Degree of the Coif, of any 
« of the Courts aforeſaid; in the (c) Vacation-time, upon view of the (And there- 


Copy of a Warrant of Commitment or Detainer, or on Oath made that fore this Sta- 


« ſuch Copy was denied, ſhall deny any Writ of Habeas Corpus by this tute-makes 


| : he -Jud 
« Act required to be granted, being moved for as aforeſaid, they ſhall 2 
&« ſeverally forfeit to the Party grieved the Sum of 500 J.“ | A 2 the 
| _ uit of the 


Party grieved in one Caſe only, which is the Refuſing to award a Habeas Corpus 1n Vacation-time, but 

leaves it to their Diſcretion, in all other Caſes to purſue its Directions in the ſame Manner as they ought to 
execute all other Laws, without making them ſabject to the Action of the Party, or to any other expreſs 
Penalty or Forfeiture, 2 Hawk. P. C. 92. . 


Vor. III. e | It 


— — — — 
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page 9  * It is provided, par. 18.“ That after the Aſſizes proclaimed for that 
& County where the Priſoner is detained, no Perſon ſhall be removed from 
« common Goal upon any Habeas Corpus granted in purſuance of this 
« Act, but upon ſuch Habeas Corpus ſhall be;brought before the Judge of 
« Aſſize in open Court, who thereupon ſhall do what to Juſtice ſhall 
« appertain.” # | 13 „ 8 
But it is provided, par. 19. That after the Aſſizes are ended, any 
&« —_— N may have his Habeas Corpus, according to the Direction 
of this Act.? e | * ks | 
10 Mod. 429. In the Conſtruction of this Statute it was held by two Judges, in the 
| Abſence of one, and contrary to the Opinion of the other, 2 Perſons 
committed by Rule of Court are not intitled to the Benefit of this Act; 
and that none are intitled to make their Prayer but ſuch as are committed 
by a Warrant of a Juſtice of Peace, or Secretary of State, and not thoſe 
committed by Rule of Court, for that is not within the, Meaning of the 
Act, which ſpeaks of a Commitment by Warrant Tf. WET 


+ It ſhall not be allowed to a Perſon committed for High- Treaſon by Rule ef Court. Stra. 142. A 
Perſon committed for High-Treaſon done in Scorland, is not within the Act. Rer. v. Mackintoſh, P. 6. 
Geo. Stra. 308;----A Perſon committed to the Tower for High-Treaſon, cannot make his Prayer at the 
Old Bailey, to be bailed or tried. Rex v. Biſhop of Rocheſter, Sept. 8 Geo. Fort. 101,-----Nor at 
Hicks's-Hall. Rex v. Ld. North and Grey. M. S. 8 Geo. Fort. 103.---It ſhall not be allowed to a Priſa- 
ner at War, the Subject of a Neutral Power, taken in the Enemies Service, into which he was forced 
when taken Priſoner by them in an Exgliſ Ship. Rex v. Schiever. P. 32 Geo. 2. 2 Bur. 708.” CE; 


5. Of the Manner of ſuing it out, and Form of the Writ. 


(a) And by „ By the (4) 1& 2 Ph. & M. cap. 13. No Writ of Habeas Corpus or 
the 31 Car. 2. Certiorari ſhall be granted to remove any Priſoner out of any Goal, or 
c. 2. ſupra, to remove any Recognizance, except the ſame Writs be (3) ſigned with 
every Habeas the proper Hands of the Chief Juſtice, or in his Abſence, of one of the 


8 | woes &« Juſtices of the Court, out of which the fame Writ ſhall be awarded or 


« ſhalt made, upon pain that he that writeth any ſuch Writs, not being ſigned 
be marked in“ as is aforeſaid, to forfeit for every ſuch Writ 5 /. hs 
this Manner, 


Per ſtatutum triceſimo pꝛimo Caroli Secundi Regis, and ſhall be ſigned by the Perſon that awards 
the ſame,---For the Form of the Writ vide 2 Inſt, 53, 4. (6) Yide Salk. 150. pl. 19. 


Mich. 26, A Habeas Corpus was prayed to the Gaoler of the County Goal, of 
8 2. Fox's Morceſter, to remove one Fox in B. R. to aſſign Errors in Perſon, upon 
125 the Record of his Conviction of a Præmunire for Recuſancy; but this was 
not granted till the Writ of Error was brought into Court under Seal, and 

the Record certified. | th e 
Mod. 26. Every Habeas Corpus ad Subjiciendum muſt in Term-time be awarded 
00. 30. on Motion and Leave of the Court, but a Habeas Corpus ad faciendum & 


recipiendum is uſually granted without Motion, as it relates to a Civil Affair 


only. | , a RES g 
1 So where Debt was brought againſt Huſband and Wife on an Obligation 
Slater and ſealed by them both, and both being taken by Capias, it was moved for an 
Slater. Habeas Corpus to bring them into Court, to the Intent that the Huſband 


only might be committed in Cuſtody, and the Wife diſcharged ; and it was 
held by the Court, that this Habeas Corpus for removing the Bodies might 
have been for them without Motion, but where the Party is committed for 
a Crims, there it ought to be on Motion, r | 


* — 6. To 


— 9 


| Habeas Coppus, 


6. To whom it is to be directed. 


Wherever a Perſon is impriſoned by any Perſon whatſoever, whether he Godb. 44. 
be one concerned in the Adminſtration of Juſtice, as a Sheriff, Goaler, &c. 
or a private Perſon, ſuch as a Doctor of Phyſick, who confines a Perſon 
under pretence of curing him of Madneſs, Sc. the Habeas Corpus muſt be 
directed to him. 5 YT 2 
A Habeas Corpus was directed to the Chancellor of Durham, by which 
he was directed to make a Precept to the Sheriff to have the Body of 
* FJ. S. with the Cauſe of his Commitment, coram Domino Rege apud Weſm'; * Page 10 
the Chancellor returned, that he made a Precept to the Sheriff to have Hi. 20 U 26 
his Body before him, with the Cauſe of, &c: who accordingly returned Car. 45 in 
the Cauſe and the Body before him, and ſets out the Cauſe, & hec eft B. R. 3 Keb. 
Cauſa detentionis; & per Hale C. J. A Habeas Corpus ad faciendum & re- 279. 8. C. 
cipiendum directed in this Manner is good; ſecus of a Habeas Corpus ad 
Subjiciendum; for the . may ſend his Writ to whom he pleaſes, and 
he muſt have an Anſwer of his Priſoner wherever he be; there is a great 
deal of Difference between a Habeas Corpus ad Subjiciendum and other 
Habeas Corpus; for this is the Subject's Writ of Right, in which Caſe. 
the County Palatine hath no Privilege; in 31 E. 1. a Habeas Corpus ad 
Subjiciendum was directed to the Biſhop of Durbam, who returned, that 
he was a Count Palatine, and therefore was not bound to anſwer the 
Writ, for which he was fined 4000 l. Hill. 17 Car. 1. a Habeas Corpus was 
directed to the Biſhop of Durham to return the Body of one Rickoby ; and 
© reſolved, that the Writ did well run thither : In this Caſe the Writ 
is directed to the Chancellor, to command the Sheriff to have his Body 
here; but he commands him to have the Body before-himſelf, which is 
ill ; again, the Chancellor doth not return the Body to us, for here is no 
Cujus Corpus parat babeo ; it is not enough for him to ſay, that the Sheriff 
returned the Body to him, but he ought to return it to us here; we have 
nothing before us, therefore he muſt be remanded, for he is brought up 
without a Warrant. 1 ; 8 
A Habeas Corpus directed in the Disjunctive to the Sheriff or Gaoler is Salk. 350. pl. 
wrong; but where a Man is taken on a Warrant of the Sheriff, in pur- 7. per curiam. 
ſuance of a Writ to the Sheriff, the Habeas Corpus ought to be directed to * * 
the Sheriff, for the Party is in his Cuſtody, and the Writ itſelf muſt 6 
returned; otherwiſe it is where one is committed to the Gaoler immediate- | 
ly, as in Caſes Criminal. | | 


7. By whom it is to be returned. 


This Writ muſt be returned by the very ſame Perſon to whom it is 
directed. | „ | | | 
A Habeas Corpus was awarded to the Sheriff of----who before the Re- paſch.26 Car. 
turn leaves the Office, and a new Sheriff is made, who returns Languidus; 2. Peck and 
this Return is not good, bur it ought to be returned by them two, the firſt Cr t. 
that he had the Body, and had delivered it to the new Sheriff, and the new 
Sheriff may then return Languidus F. 5 N ES 2 
| | 5 | PE» 

+ A Conſtable is an Officer within the Meaning of the Stat. 31 Car, 2. c. 2. and obliged to give a 
Copy of the Warrant of Commitment. Stra. 167.-- -If an Habeas Corpus is not returned, an Attach- 
ment, ff, ſhall go, without Rule to return, Stra. 91 3 an Habeas Corpus granted by a Judge in 
Vacation, returnable immediate, before himſelf at bis Chambers, the Party may be brought into Court 
in Term, 1 Bur. 460, 542.----Or if on an Habeas Corfus ſo returnable the Party is brought before him, 
he may, if he judges it adviſable, adjourn the return, and dire& him to be brought into Court the firſt 
Day of Term. - Rex v. Clarke, T. 31 Geo. 2. 1 Bur. 606.---- The Court will not grant an Attachment 
to accompany an Habeas Corpus. Rex v. E. Ferrers, T. 31 Geo, 2, 1 Bur, 631.---If an Habeas Corpus 
is not obeyed, the Court will grant an Attachment even againſt a Peer ; for he has not any Privilege 
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8. Of the Manner of compelling a Return, and the Offence of 
a falſe Return, . 


F. N. B. 6. The Method to compel a Return to a Habeas Corpus is by taking out 
11 H. 4. 85. an Alias and Pluries, which if diſobeyed, an Attachment iſſues of courſe; 
A 175 alſo the Court may make a Rule on the Officer to return his Writ, and, 
6th if diſobeyed, the Court may proceed againſt ſuch Diſobedience in the 
12 Mod. 666, fame Manner as they uſually do againſt the Diſobedience of any other 
And by the 31 Car. 2. cap. 2. par. 2. it is enacted, © That if any Officer, 
„Sc. ſhall neglect or refuſe to make Returns, as by the Act is directed, 
e or to bring the Body of the Priſoner, according to the Command of the 
* Writ, or hall not within fix Hours after Demand deliver a true Copy of 
© the Commitment, Sc. he ſhall forfeit for the firſt Offence 1001. for the 
e ſecond Offence 2001.'and be made incapable to hold his Office. 
Page 11 A Habeas Corpus went to the Stannary Court, to which an inſufficient 
Salk. 350. pl. Return was made, and therefore diſallowed ; & per Cur. the Warden of 
8. the Stannaries muſt be amerced, and you may go to the Coroners and 
get it affeered, and eſtreat it, and an Alias Habeas Corpus muſt go for 
the Inſufficiency of the Return of the firſt, and upon that the Body and 
Cauſe muſt be removed up; if another Excuſe be returned, we vill grant 
an Attachment. | 9 3 
And as a Goaler, &c. is obliged to bring up the Priſoner at the Day 
2 Jon. 178. prefixed by the Writ, it is no Excuſe for not obeying of a Writ of Habeas 
2 89. Corpus ad Subjiciendum, that the Priſoner did not tender the Fees due to the 
_ 7 Goaler; nor yet is the Want of ſuch Tender an Excuſe for not obeying a 
2 Show, 172. Writ of Habeas Corpus ad faciendum & recipiendum; but if the Goaler 
pl. 165. bring up the Priſoner by Virtue of ſuch Habeas Corpus, the Court will not 


| turn him over till the Gaoler be paid all his Fees. 971 od 
4 For a falſe Return there is regularly no Remedy againſt the Officer, but 
Salk, 3 pl. an (a) Action on the Caſe at the Suit of the Party grieved, and an Infor- 
5. (a) But no mation or Indiftment at the Suit of the King. 


Action lies | 
until the Return be filed. Salk. 352. pl. 13. 


But it has been held, that if a Gaoler return one Languidus when the 
Party himſelf brings his Habeas Corpus, and is in in good Health, an At- 
tachment ſhall iſſue againſt him; /ecus if the Habeas Corpus was brought 
by another. | | : FRE, 


9. What Matters muſt be returned together with the Body of 
„ the Party. 


vnd 137. As upon the Return of the Writ the Court is to judge, whether the 


Cauauſe of the Commitment and Derainer.be according to Law or againſt it; 
ſo the Officer or Party, in whoſe Cuſtody the Priſoner is, muſt, according 
to the Command of the Writ, certify on the Return thereof the Day, 
Cauſe of Caption and Detainer. 5 | | LT 
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againſt the Proceſs of Wifminſter- Hall, to N Obedience to an Habeas Corpus, Id. On good Cauſe 


ſhewn, as that the Perſon confined is a Lunatick, confined by her neareſt Relations, who are n 
to get a Commiſſion of Lunacy, the Court will enlarge the Time to return the Writ. Rex v. Clarke, M. 
3 Geo. 3. 3 Bur, 1362, Ta ST (et | 1 RY 


. 
* 


* f "£©% 


A Habeas 


Jac Nas. add a tht. + 


* 0 N 1 1 2 FT: 1 | 
nn PE I IO II — . * a 1 


| Habeas Corpus. 1 i 


A Habeas FANG direkted to remove RE J. S. to which bo Return Hil. 25 26 
Was made; then an Alias was Sented. and it was returned quo traditur in * 1 
ballium ante adventum iſtius Brevis; and the Trutk of the Caſe was; that Z $57 07 
between the firſt and ſecond Writ the Party was bailed ; & per Cur. after an Slade. k 

Habeas | Corpus: delivered, the Party cannot be biiledy and if it happens 
otherwiſe; yet the Cauſe'of the Commitment ought to bs returned, though 
the Body cannot be brought into Court f and in this Caſe the Officer having 
on the firſt Writ of Habeas Corpus: taken's l, to Have the Body in Cou 

* yet making no Return, the Court gratted an Attachment againſt him. . 
Where a Commitment is in Court to à proper Officer there —— Salk. 349. pl. 
there j is no Warrant of Commitment j and-therefort't6: a Habeas Corpus he 5: 

cannot return a Warrant in bec vane, but muſt return the Truth of © the 
whole Matter, under Perib of an Action but if he be commmtted to one 
that i is not an Officer, there muſt be u Warrant in Writing, and. where there 
is one it muſt be returned; for otherwiſe it would be in the Power of the 
Gaoler to alter the Caſe of the Priſoner, and make it either better or worſe 
than it is upon the Warrant; and if he may take upon him to return what 
he will, he makes himſelf Jede; whertas'the Court Gught to judge, and 
that upon the Warrant itſelf, i 1 ons 199: 4006; 15370 
Hf a Perſon in Cuſtody. on 2 Extommunitato capiendo gets Habit Salk, 350. pl, 
Corpus, the Writ of Excommunicato capitado itſelf mult be returned, as well 7 
as the Sheriff*s Warrant for taking him, becauſe the Wartant may be wrong 
when the Writ is right; and though the Warrane be wron yet if the 
Writ i is right, the Party.is rightfully in Cuſtody of the Nr 
Upon a Habeas Corpus directed to the Conſtable of Windjor-Coſle, to » Page 12 
remove the. Body,of one Mr. Taylor a Barriſter, at the Day ef the Rerurn Paſch. 13 Car. 

of the Writ, a Soldier brought the Priſoner into Court, 4 1'the'Wrir, 7 C n ; 
and the Watrant by which he was commitred ;- but the Court held it no 
Manner of Return, for it ought to be entered/in Latin +; and cngrollett i. x 
due : Horn) 9 1 113 is. © 013 3-0 1 An. NY! 71 4 
"IP : KY MS. 
2 ee ft rocee f 1 Ve, are 0 in Epglifs, by vue (Gow 2 cz 26, 
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11 is ſaid in general, that upon the Meeder of the Halte, Corpus hd 8 Ys 
Cauſe of the knpriſonment ought to appear as ſpecifically and certainly to 
the Judges, before I it is ene as it did to the Court or Perſon 
authorized to commit. 1 5 | 
For if the Com Redet 5e inſt 2 1 8 beit * by . 
ka” no Juriſdigion of the aufe, or dor 4 Matter for which by Law no vide Head of 
Man ought to be puniſhed; the Court are Nera im, and therefore r . 
the Certainty of the Commitment, ought to appear; and the Commitment in Criminal | 
is liable to the ſaige,Objeftion where che Cauſe is ſo looſely. ſer forth, that Cates, and 
the Court ;canngt,, adjudge whether: it were 4 reaſonable Ground. of Im- Hal. Hiſt, 
\priſonment or not. Mio dea by L FE 8 4 ates nf 352 F. G. 564.n 

: Rudyard an Atto of 2 being edi itred. 60 ate Skin. 676. pl. 
| Lord Mayor and Sir Ts 0 for refuling | to, give. 1 4 bn A 12Co. 130, 
| good Behaviour, was brought by Habeas Corpus to the C. B. and it was! 8 5 
returned as the Cauſe of his Commitment, that whereas he had been Pager * 
complained of to the Lord Mayor and Sir Jobn Robinſon for ſeveral Miſ- Cafe 
demeanors, particularly for inciting his Majeſty's Subjects to the Dif. 
obedience of his Majeſty's Laws, more particulariy of an Act of Parlia- 
ment made-in the 22d Year of his Reign, againſt ſeditious Conventicles ; 
ang\/whereas he had been examined before them bor abetting ſuch as 

Vor. 14 — — abetted 
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ahbetted ſeditious Conyenticles, contrary. to the Statute 2a Car. 2. kap. 1. 

» and upon his Examination they found Cauſe to ſuſpett him, therefore they 

- © requeſted Sureties of him for his good Behaviour, and for Refuſal com: 

_ - mitted him. Wild Juſtice, was of Opinion, that by abetting ſuch as 
frequented ſeditiqus Conventicles, muſt be intended abetting them in that 
Particular, and ſignifies as much as ;encouraging them to frequent ſuch 
Conventicles, and finding Cauſe to ſuſpect him, Sc. (which cannot now 

be queſtioned, for the Return is admitted) they may well ſehd! him to 

| P riſon, and therefore he ought to: he . remanded; But Vaughan O. J. 8 
Brrell, and Archer, were of a contrary Opinion : 1. Becauſe it does not 

appear but that he might abet the Frequenters of Conventieles ina Way 

which the Law allows, as by Ae an Appeal for them, or the like. 

2. To ſay. that he as complsined of. or that he was examined, is no 

Proof that he was - guilty and then to ſay that they had Cauſe to 

ſuſpect him, is too cautious z, for who can tell what: they may count a 

Cauſe of Suſpicion, and hom can that ever be tried? At this Rate they 

would have Arbitrary Power, upon their own. Allegation, to commit whom 

they pleaſed, whereas they cannot require; Sureties for any Man's Beha- 

viour, and conſequently not commit for Refuſal, unleſs: the Juſtices 

| have any, Thing againſt, him of their own, Knowledge, or by Proofs © 
Witneſſes that tend t a Breach of the Peace upon this Retuth robe 
declared his Opinion 10 be, that he ſhould not be reminded; but give - 

his own Recognizance to appear in Court the next Term, to anſwer ac 
Thing that ſhould be alledged againſt him; but YaugBan and yrrel were 

for bis abſolute Diſcharges for ſeeing by the Return it did not appear 
tttcere was any Cauſe fer. his Commitment, they thought they had no 
Page 13 Reaſon to require.a Recagniaance of him. Thereupon Mild moved that 
bes could 20 be diſcharged, there being but two for it. But fcber replied, 

that it had been. ſeveral Times ruled, that where there were three Opinions, 
„that was taken to be per Cur”, which had two of the Judges for it: And 
. accordingly Rudyard was diſcharged, * and 'Tyrre} made another 
Objection to the Return, biz. that they 'fhould have expreſſed the Sum in 

which they required him to give Security, (which they had not done) for 

they ere dens at might be willing to he baund for him in 
401. might not be wi ling to be bound for him in 1000, Sc. and there- 

fore till he knew the Sum he could not know whom to provide. But as to 
this it was ſaid, that Rudyard had abſolutely refuſed to give any Security, 


ang therefore it was to no. Purpoſe. 10 U him of. che Sum if he had 
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It ſeems to wall, aa} ohe can in any ein controvert the Truch Go. Elm. 75 
of the Return to a Habeas Corpus, or plead or ſuggeſt any Matter repugnant 821 
to it: Let it hath been holden; that a Man may "confeſs and avo iy eb a 5 Co. 71. b, 
Return by admitting the Truth of the Matters contained 1 in it, an ſuggeſt E P. C. 
Inge others not repugnant, which take off the Effect of them. 

Upon a — ir Was retornecdd, char Swallow, a Citizen 6 0 18 Car 
don, was fined for Alderman, and was committed for his Fine by the Ln 2. in B. 
ment of the Court in London. Stonliyptv alled 50 that he was an Officer of n 4. 
the Mint; and by an antient Charter of Privy] 4 


24 ex to the Minters or 28). — 
Moneyers he ought to be exempted- It wWas * rt doubted whether he 2 Keb. 50, 54, 


might not plead this to the Keturn, it being a Matter conſiſtent with it. Cc. 
Upon the Statute W. 2. it is held the Parties may come in and plead, and 

ſo, upon g of kz. but here there is a. Difference ; for he) might have pleaded 
this in the Court below, but now that is paſt, and here is a Judgment and 
Execution. Another Day Swalloto brought into Court a Writ of Privilege 
upon that Charter, and the Recorder pra ed that it might not be allowed 
againſt the antient Cuſtoms of the City; for if ſuch a Fay mi 64 of pt 
Men, they ſhould have litele Benefit by Fines in ſuch Caſes: ur. 
the Privilege qught to be allowed, for it is very antient, and it a 8 he 
has an Office of neceſſary Attendance elſewhere, which makes the rivilege 
reaſonable. The King may A his Charter exempt from Juries,. if there be 
enough beſides, much more h and if thete be not. ſufficient beſides, 
upon ſhewing«of that, the Privile e qught to be ſuſpended4-and Swallow | 
may be Schar dy chis Court ne us well as he cod firſt, or as if he 

had taken upon him the Aldermanſhip. * This Court | ; x] and i man- e 
N in ſuch Caſes, And he was accordingly diſcharge | 
Alſo the Court. will ſomeximes, « examine by Aﬀdavie te Ciocataſtancts | p Mod. 10 

of a Fact, on which a Priſoner brought before them by an Habeas Corpus 454: 

hath been indicted, in order bo inform tt Fe on, e e of the * Jon . 222. 
whole Matter, ie on ag t be rea 1 bail him or. no! 


He (a), where one ackſon, 412 15 been indicted fo ay ea Oy the 00 Tein gi 
of Admiralty on à 12 5 lous Proſecution, brought. his Habeas Corpus Ges. 
in che ſaid Court, in beter d. to be diſcharged or bailed, the Court examined 


the whole Circumſtances of the Fact by Affidavits; upon which it appeared 
that the Proſecutor himſelf, if any one, was guilty, and carried on the pre- 
ſentP roſecution to'ſkreen bicſelf: And thereupon the Court, in conlidera- - 
tion of the Unreaſonableneſs of the. Froſecution, and the Uncertainty of the 
Time when another Sefflons of Admiral Ir might he holden, admitted the 
faid Jackſon to Bail, add ccc he Techies he: Gone wal Bail 
to anſwer the F 9s ckeln ig che Aﬀidavie "ey e 


* F? >. 


E 11 OTE 419. nit . 20 — 3013 & > 2% sen 7 'V 1 f | 
95 By Whether any Defect i in the Return may be agent, vn; 65 14 | 
ITO og Ko © þ Bhs 92 are nnn 


. ſeems that Ne 2 ane is filed, any "Defed i in e, or the 50 102, 


Want of an Averment of a Matter of Fact may be amended but this muſt 1 14. A "ON 


be at the Peril of the -Officer, in the ſame Manner as if the Return. Vers 580, 603. 
originally what it js after the Amendment. Str. 339+ 


ut after the Revuro is filed i becomes « Record ef . Oourt, and tot) for, - | 
cannot be amended, ». 8 f en en: ec d e 3 


HW after a Roſe ch haue thi Retyrn' filed; Bre! 75 hea . Corbi; Hl, 6& 127, 
dar en was dilected to Sir Met Viner, Mayor of be Gor. 1. 1% 


. 


Z. R. Emer- the Body of Bridger, 5 and Heir of Sir 
fon ver. Sir. and upon the Pluries he returned quod tempore en, 95 Brevis nec 
2 Lev. 128, unguam poſtea non fuit infra cuſtodjam:meam ; and the Counſel of the Lord 
3 Keb. 434, Mayor expounded this Return that ſhe was within the Houſe of the Lord 
447. 8. C. Mayor, but not detained in Cuſtody preut per Breve ſupponitur; & per 
1 164. Cur. this is an inſufficient Retry for he gught to ſay not only tempore re- 


but in the. Caſe of a young Lady, the Court will order the Tipſtaff to Wait u 
dlans, Stra. 444. A Child of nine Years old, delivered to her Uncle, amentary. Guardian. 


- Haboas Corpus. 


SY ” a) | Ml er en wo 5 { 
46.4... Py I 0. oh Wks Oy — — 


1 3 


* Ceptionis, Hujus Brevis, ſed a:icujus, upon Return of a Plaries. Then a 
3s Queſtion was if the Return could: be, amended; for though-a Rule was 
made that the Return ſhould be filed, yet this was not actually done; but 
a per Cur. this is filed by the Rule of the Court, and after cannot be amerided; | 
alnd this Return the Court held to be equivocal; for it is well enough known 
tdthat ſhe is not detained in Ferris * 122 though ſhe hath the Liberty of the 
HUAouſe, if ſhe cannot go out of the Houſe, or not without a Keeper, ſhe is 
Within his Cuſtody, my the, Nau ay; een, 05 1 15 * Cuſtody is 


intended by the e Wii. os ic tdi. 


* 


13. What is to be . whe che reader at t che Returg ; and 
A: therein of bailing, diſcharging or reqaoding bim. 5 1 


Udon the Return of the Habgas Corpus the Priſoner is N le to 7 wi 
=” pon baiſed or remanded; but if it i doubtful. which the Court 
ought to do, it is ſaid that the Priſoner may | be bailed, mf de Die i as. 
Diem till the Matter is determined. 564] 
(a) By the By the Petition of Right, or (a) 17 Car. 1. cap. 10. | the Court u 
Habeas _— within three Days after the (5) Return of the Habeas Corpus either diſ- 
AQ, gx Car. C 1 5 bail or remand the Priſoner. But it ſeems that a Commitment by 
ou 


” be land the Court of King's Bench to the eee eee being a Ia 
Chancellor, Fe vichingche Statute, \ + __ 016 ads. mel winch c 
c. hal! | | 


within two Days after the Return of the Habeas Corpus take Order, &c. 25d bail or femund the Priſoner, 
(3) TRA _ _— ROO: for TEA then n eg e iter ys hive job 5 * 22. mage 


vent. 330. | Also it - Duck eln ruled, oh MY Cour of King e Bench ma . the . 
00 As 2 Return of the Habeas Corpus is filed, remand the elner to t 0 (e) ſame 
R Cafe, Giol' from whence he came, and order Fe to be brought up from Time 
who was re- to Titne, till they ſhall have determine | Ka . 1s ba 0 bal, LY 
2 to the charge” or remand him abſolutely. No | 
ober. n 
vr And en in doubrfal Caſes thi Cen is to bill or diſcharge the Party 
* 348. pl. on the Return of the Habeas Corpus; yet if a Perſon. be convicted, and the 
Conviction on the > Return of the Habea Corpus appears. only UYefeRive in 
s Mod. 19,20. Point of Form, it is at the Election of the Court either 0 diſcharge the 
or oblige him to bring his Writ of Error. 


22 34 


Par 
Page 15 "oi on the Return of the Habeas Corpus it "appears that the Conteſt relates 


Keb. c26, de the Right of Guardianſhip, Though the Court will not determine that 

2 Lev, is 8, . Point, 2s et will it ſet the Infant at Liberty; ſo as to let him chuſe where he 
will go till that Matter is determined; or if there be any Danger of Abuſe, | 

will order him into ſuch Tien: as will take effecual Care of him Tt 


on, ee alt ig e ar e 174070 Ee (0 Oc 


13 f 
'+ On us | Apearanct of k the Party, 3 HA will a lee wh het is n not candy 5 6 Reſtraint; 
me to her Guar- 


Stra. 579. N. B. ſhe was fakes! from the Guardian appointed by the Spiritual Court, and Who was her 
near By ? was not 1 * N any Benefit 1121 keeping ter had * great ex- _ — e d. ges 
ſhe was willing to 2 4. Ifa oy o irteen is brought u s; 

kis Parker, - 40 Ba nn Fon hoes 4 * bin m by his Aunt, the Court will del r b N oy Be 7 4 0. 
him go whites he pleaſes, Hor they will not determine the Right of bend in 4 a 7 RS; 


3637 


- 


Terms yet the inferior Court cannot proceed contrary to the Writ of Habeas Corpus, Mod. 195. 12 Mod. 


remand a Priſoner to the Cuſtody of the King's Meſſenger, but muſt comm 
to demand the Peace, but has not Articles ready-ſtampt, the Court will p 


. he und rt in do pr ce h 1 Bar. 11185 —- On an Habea C out the Father of a Keot - 
Miſtreſe, 92 BEG Aitedted 10 — _ by | oP 


ber. 3 Bur\\1434- On-an Habeay Corpus returnable before the Chief Jultice, 
| Judge is good, without Amendment of the Return. Barnes 0. 
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n 7.4 inis piendum. i es 0 | | 
HE Habeas Corpus ad faciendum & retipiendum is uſed only in Civil Mod. 235. 
1 | Caoſes,/andlies forremoving Suits out of an inferior to ſome ſuperior. 2 Mod. 199. 
Court, at the Application of the Defendant, who may imagine himſelf in- 
jured by the Proceedings of ſach inferior Court. 
This Writ ſuſpends the Power of the Court below; fo that if they pro- 15 1 


ceed after, the Proceedings are (@) void, and corem non judce. ler ſerving 
M3 +33 6H $31 $2245. 8 N ane Ser. GOLF: a SE. Sad a Writ of Ha- 
beas Corpus it is Error to proceed after. Cro, Car. 261. Elks v. Jobu/+ 


| pro. ro 1e, 2 Jon, 209. $, P. adjudged. 
That if a Habies Corpair be directed to an inferior Court, returnable” two Days after the End of the 


RA n g 1 * Ig ES 1 3 8 My 5 Ih 745 5 Li ee 

By this Writ the Proceedings in the inferior Court ate at an end; 

Perſon of the Defendant being removed to the ſuperior Court, they have loſt 9: 

their Juriſdiction over, him, ànd all the Proceedings in the ſuperior Court 

ate de novo, and (5) Bail de nov muſt be put in in the ſuperior Court. 050 Tho wo 
3 8 | TOE the Sum be 

under 10 J. yet if in the inferior Court ſpecial Bail was requiſite, there ſhall be ſpecial Bail in the Court 

above. Bal for this vide Tit. Bail, Letter (S5 0) 1 165 A ns 
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Res 
. And alchough this Writ be a Writ of Right, yet where it- is to abate a Salk. 8.pl. 20» 
rightful Suit the Court may refuſe, itz as where an Action of Debt was Hetberingtir 


1 
* 


.. ann | HOT, d Reynolds. 
brought againſt a Feme Sole in the Palace Court, who, after Appearance m_ 


and Plea pleaded, married, and then removed the Cauſe by Habeas. Corpus 

to B. R. where ſhe. pleaded, her Coverture in Abatement; and the Court 

held, that if this Matter had been moved on the Return of the Habeas 

Corpus, they would have granted a Procedendo; but that now the Plea in 

Abatement muſt be held good; for the Proceedings are de novo, and the 

7571 NF PO Notice of the Proceedings below, or of what proceeded the 
abeas Cor pur. oF | 


7 eee e 


n & Ld 


enen at r et 1671188 1441 * tun 1 ; | 
After an Inter Ee and before final \J og tent in an inferior Court, a Salk. 352. pl. 


Habeas Corpus cum Cauſa was brought; before the Return of the Wrir:the 12 
Defendant died, and a Procedendo was awarded; becauſe by the 8 g W. 3. 
cap. 11. the Plaintiff may have a Scire Facias againſt the Executors, and 


& * + — 
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e eee mel | 
and the Father has other Remedies to bring it in Queſtion. Stra, 982, But. ſee: A young Lad 
of full Age decqyed from her Father to be ck to a mean Perſon, r de by bs Father's 
Meads to his Houſe, and Habeas Corpus brought by one the Decoyers, the Court will aſk, whether ſhe 
defires to continue with her Father or to go elſewhere?, Tf ſhe anſwers to continue with her Father, they 
will only ſay ſhe is at Liberty to go 
diſcharge on the Warrant of Commitment, without havin 


4x2 
ps: 


; at, with the Conviction before them, Stra. 794.-— 
If Defendant is brought up by Haber Corpas, from ih 794+ 


| | it n the Admiralty, there charged with embezzlin 
- Goods of the Ship; on Affidavit that he is indebred to Plaintiff on a Promiflory-Note, he ſhall be turn 
over tq the: Marſhal. of B. R. Stra. 936. A Perſon commit 

0 


Cuſtody of a Meſfenger, on Suſpicion of High- Treaſon, and kept there two Years, ſhall be diſcharged 
without Bail, unleſs the Attorney-General undertakes to proſecute directly I Wil. 4.— B. R. cannot 


1 Bar. 469. If a ſane Perſon conſined by her Huſband in a Mad-houſe, fs brought up, and intends 
it her to go with a Friend, 


hteen, ,diretted to her Keeper, the Court declared ſhe might go where ſhe pleaſed, 
and that none ſhould meddle with her, redtunde i but would. not in this Caſe. 5 a Tipſtaff to protect 
» 

Nr 


at 4 4+ | her” 
for the Skin. 244. Pl. 


ted by a Secretary of State, to the 


it him to the Marſhal of B. R. 


mitment by another 


— 


1 Bur. 606. Where there is a Couviction the Court will not | 
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W to Judgment, which hee cannor have in another Court ; dby 
Fen he would be deprived of the Effect of bis Judgment, e 
be unreaſonable... 


If an Action be brought 4 in London for calling a Woman a Whore, this 


cannot be removed by Habeas Corpus, becauſe te Words are not actionable 


| elſewhere ; and if allowed to be removed the Cuſtom, would be deſtroyed. 


[8 © where a Feme Covert, ſole Trader 1 in Nudes adi r of the 
Cit Courts, , WES > | n hy 1 90 

1 4 Priſoner, who is brot ht up b Kom a 8 Count Goal, rag bd LAN 
over to the King's Bench, wil 8 75 pay the Sheriff the Charges of bringing : 
him up, the Court will remand him. Avon. P. 6. G. 1. Sit. go + 1) 

If One Shilling per Mile i is tendered nd refuled, Anactinent ſhall be 
granted. Barnes 377. a | „ now J-oot thang) 

| But the Goaler muſt obey. Aha Habeas 4 thov \rhe-Prifoner re- 


2 | fuſes to pay his Fees, for he has his Remedy for thiom. e v. Bar- 


ber. M. 2 G. 2. Stra. 8 14. 
If Plaintiff deliver Sheriff Habeas Corpus to remove Defendant i in Execu- 


tion oh a ca. ſa. to B. R. Priſon, he cannot 4H ora to obey till his Pbuntage 
is paid. Semb. Sed. qu. For it was 


ved in this Caſe, that he ſhould 
Faber J. ſaid, if he came before 


carry him to a Judge's Chambers; an 


him, he Fould not turn him over an paid! Im Bite v Hangb. 
| Ah 20 G. 2. Stra. 1262. 


Habeas Corpus Thall be allowed; t h not deli bered til er. interlo- 


; cutory Judgment ſigned below, a otice of Writ of Lau given. 
Cr v. Hart. H. 32 G. 2. 2 Gur. 7 5 


It is the Prattice to allow it, if gelivered at any Time before ene Tory 


be " ſworn, notwithſtanding 21 J. 1. cap. 23. Did. 


If it is teſted in Term, it may be returnable ee eto the, Chief 
Juſtice. - Bettefworth v. Bell. P. 6 G. 3. 3 Bur. 1875; 

Plaintiff may remove Defendant by this his Writ after he has declared 
1 him in Cuſtody of the Sheriff. 218 0 
Defendant may be committed, e Neturn. Pay is paſt.” | Borne 
227 Ans 

C. . cannot PREGES to a Fit Aa Piiſdver 628 Juſtice's Wartant, fo 
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. | Feoffment, and reſerved to the Feoffor and his Heim, deſcended; - 
Ou Lit. 162. , The Heir ſhall take Advantage of a Nomine Pænæ, for being aides 
b. the Rent, it ſhall deſcend to the Heir, being a Security or Penalty to ens 
page the Payment of the Rent; whoever therefore has a Right to: the 
ent, 3 in Reaſon to have the Penalty which is to oblige the Tenan 
to ay it ry 
2 H. 4. 6. b. If As Abbot and Convent covenant to fing for the 88 and his 
$ Co, We Heirs in ſuch a Chapel, his Heirs at all Times ſhall have a Writ. of Cove- 
NOR nant for the not doing thereof. 
2Lev.gz, f a Man leaſes for Years, and the Leſſee covenants with the Leffor, his 
Lougher ver. Diele and Adminiſtrators, to repair and leave it in good Repair at 
Williams. the End of the Term, and the Leſſor dies, Cc. his Heir may have an 
8 C. ck 3:5: Action upon this Covenant, for wok is a Covenant which runs with the 
Land, and ſhall go to the Heir, though he is not named; and it appears, 
abt it was intended to continue — _—_ Death of the Leſſor, in as much 
5 his Executors, &c. are named. 
TREE, The Plaintiff as Heir declared, that his Anceſtor per Tadenturam 
8 14d. Ram, ſuam, cus alterum partem Sigillo of the Leſſee (omitting Sigillat®) Bie in 
1125. Vivian curia profers, did demiſe, that the Leſſee covenanted to repair from 
ver. Campion. Time to Time, and to leave in Repair, and then ſhewed war his. An- 
page 21 * <ſtordied Arno to M. 3. and for Breach aſſigned, quod primo Apr. anno ter- 
an * 15 Regins nanc, & per 10 Annos ante tune, the Premiſſes were out of Re- 
| after Verdict for the Plaintiff, it was moved in Arreſt of Judgment, 
I, That the Word Sigillat' was wanting 1 2. That Part of the ten Yer i in- 
cutred in the Life of the Anceſtor, and that this was a hard Action; S 
per Holt C. J. the Want of Sigillar is cured by the Verdict and Pleading 
over; 2. If the Premiſſes were out of Repair in the Time of the Anceſtor, 
and continued ſo in the Time of the Heir, it is a Damage to the Heir, and 
the Jury give as much in Damages as will pu the Premiſſes in Repair; but 
hereby no Damages are given in reſpect of the Length of Time they con- 
tinued in Decay, but in reſpect of what it will coſt at 2 Time of Ac- 
tion brought to put the Premiſſes in Repair therefore per decem Annos was 
frivolous : and he ſaid, that this is not a hard Action, and good 3 


| Vir and Ancrlto?. 5 


CTY * a EL "_ Av. * 


* 
66 


are e n in theſe Caſes, becauſe the Damages recovered ought to be ; 

applied to the Repair of the Premiſſes. 2 | 
1 infeoRs B. upon Confition, that if the Meir of A. pays to B. & Co. Lit. * 

20 5. then he and his Heirs may re- enter; this is agood Condition, of which b. 

the Heir of A may rake advatnaps, und yet A. bimfelf never cat. 

J. S. having Iſſue three Sons, William his eldeſt, Nathaniel his ſecond, Mich, 5 Geo, 
and Daniel his ace M illiam died in the Liferzime of bus Father, leaving 1. between 
ve only a Daughter; 1 rok d K ES et deviſcs the Eſtate in queſtion Mart, and 
| & wy, his; Vie or 12 Li : 14 tet her De tos So Dan nd bis . | 

leis; provided, that if Nat 7 phat ree s after the Death © 
of thy Wife, pay to 520 r e e or. A e the Jum of by Ge A 
500 J. then the ſaid Lands ſhall come to my hy) athaniel and his 1 10 Mod. 419+, 
the Wife lived 'ſevcral Years after, and during ber Life Nathaniel died, leav- 8. $6. ITS «1 
ing che Plaintiff his Heir; and the Wife atrerwards'dying, the Phintiff ” : 
- brought his Bill Within three Monchs after her Death, praying, chat upon 15 
Payment of the 500 J. he might have a Conveyance of the Eſtate; and the 
principal Point of the Caſe was, whether this 509 J. being to be paid by 
Na bated Within a ſirmed Time, and befote that Fitne elne be. 
ther His Heir at Law could now, on Payment of the Money, male 4 Titte 
to theſe Lands; for it was agreed that 12 not Heir at Law to the Tefta- 
ror; and it was inſiſted: vpoh that he could dot; that this was a Condition 
precedent, and merely perſonal in Nathaniel, who had neither Jus in t, not 
al rem, and could neither have” deviſed,” or releafed,'or "eringuiltied this 


Concheion; add being u bare” Poſſblity, Abd he dying befote it was p per- e a 
formed, tis Heir bud not make it good; and though the Word Heir 
uſed 1 in 'the Deviſe to Nat baniel, yet that 1 is not, = ned to give them any 

| L originally, But to denote the Quantity Which Nani 4 x 

| was to take; and for this were cited the Cat! in pg 6) Marg tl On che. 1 C. 

| other Side it was iofifted, that this was Hike the hae e in 15 Co: Lit. Lamper'sGalt. 

where u nt is mate on Condition that the Teofor Thall, 5 fuel Plowd, Bret. 
2 Day, Or. there, if the Feoffor die before the Day, his Heit may perform 7g Rigees. 


the Condition, for the Reaſons 7 re yn Lan — that it bein ſo at Law, _ 1 4 
i Would till de conſtrued more fidet ; where the Letter of a 
Condition is not always requi equired to be etly a ormed; and for this were 815 Os 
cited the Caſes (t) th che Margin, the the 22 ility of performing this () 1 Chan, 
Condition was an Intereſt of Right, br Lila; urid, "which efted in NatÞa- Cl. 80. 
Akif that he urvived the Teſtatbr ; int! therefore this differed ed from | 1 — | 
robe gad Ret Cale, that collſe rently fuch Right, Poſhbility, or Inte- Faltland, © 
2 to bis Heir, and might be perf ab hy him, as before 
eheStarure Dr dani, the P ey ef etter d 457 tothe Heit of ke 
Dendt; and for this were alſd cited the Caſes in the C Margin; che Cauſs 8 
ring firſt heard — yr er of the Rolls, was. 808 ghr by him a Matfet + <P 
of great Difficulty; refore he appointed opel to ſpeak to it Gand 
when the Court was + 15 eee Ae by my ry Chan- Fee ad i: 
eelldt, with the Affiſtance © rg of the Rolls, for the Plaintiff, Negri. 
en TL. Gee 334; 235. and y bond Chancellor fad, 'rhar though a Cro.Cat,z38 
Condit, in Siridtnels of . Te x evi ble, yet, fince the Sta- © — A 
kate of; Uſes: the Devifee mia 9 1 by ati equitable Con- 25 i 
— &c: and that Naher thi Fey 75 ke fb or extingoilhe 
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form them; but for this vide Tit. Infants. 
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belt and Anceſtor. 


14 


(D) zahat. Conditions; Covenants, 1 . ſhall 
| extend to the Heir fo as to bind him. 


x 5 the Heir at FE is the proper 45 dal Perſon wha can take ark” 
421. ha A rage of Conditions, Sc. annexed to the real Eſtate, . ſo ſhall he be 
() Shall ound by (a) all ſuch Conditions, Fc. which (5) run with the Land, whe- 


Coiditions -: WhEC weh Conditions were annexed to the Eſtate al the AN Feoffor, 


in Lawas Grantor, or his immediate Anceſtor. 85 
well as ex 6 


preſs Conditions. Co. Lit. 233. 8 co. 44. Hard. 11. And nb an Infant. mall be bound to 


3) If the Anceſtor levies a Fine of ancient Deniſe 
Lands to the Prejudice of che Lord, an Action of Deceit lies re the Heir. Salk. 210. II. 1. % A4. 
Raym. 177. 3 Salk, 35 3 | 


Co, Lit. 405 
b 


If. Gift be made in Tail, upon Condition chat che "hy wall n not diſ- 
continue, and the Donee hath Iſſue two Daughters, and one of them diſ- 
continues, the Donor ſhall enter and evict them both; becauſe it was the 


original Condition annexed to the whole Eſtate, that no kart of it ſhould ens 


be diſcontinued. - 


vide Head of But here we muſt take EY that 9 — Tenant in Tail, vor his Iſſue, | 

Efates Tail, can be reſtrained from aliening by Fine and Recovery, though they may be 

reſtrained from aliening by Feoffment, or other tortious. Act, which amounts. 

to a Diſcontinuance. Ao 

N We... So where one deviſed, Lands to 4. aud the Heirs male of his Body, 

dec _ 7. l rovided, that, if he does attempt to alien, then immediately his Eſtate 

| wal ceaſe, and B. ſhall. enter; and 4. makes a Feoffment in Fee, and there- 

upon B. enters; and it was adjudged againſt B. and that the Condition was 

void, becauſe non conſtat what ſhall be adjudged an Attempt, and how it 
bhould be tried. 


Dyer 316. | Allo, where a Condition is annexed... to the Eſtate given to the Heir, and 
10 Co. 41. which goes in Abridgment and Reſtraint thereof, the ſame. ſhall. in ſome 
Vent. 199. Caſes be conſtrued a Limitation; for if it were a {:ongition, no Body, 5 
| 5 could take Advantage of it but the Heir himſelf. - 
Gro, Eli. As if a Copyholderin' Borough Engliſh ſurrenders to the Uſe of his will, 
204 * and after deviſes to his Wife for Life, Remainder to his eldeſt Son, pay 
IVellock and 405, to each of his Brothers and Siſters, within two Years after the D —. 
N e 4 of his Wife, Sc. this is a Limitation, and not a Condition; for, if it 195 
3 114 8.8 Condition, it would extinguiſh. in the Heir and there. would. den no 
3 Remedy for the Money 1 rid 
Cre. EHu. 80 where one 15 555 * Lands ir in Fee, haviog1 ive i two Sons and a Daugh- | 
835 949. ter, deviſed {to his y Wusel Son add Daughter 291, a piece, to be paid — 
—_ n his eldeſt Son, and deviſed his Lands to his eldeſt Son and his Heirs 
5975 . e Condition, that. if he did. not pay the ſajd Sams, that then the Land aud 
3 remain to bis ene 0 We. Dau 1 che Mg and their Heirs, and 2 oe 
” 1 eldeſt Son e r. N 6p Money; and it was adjue dged that 
Was, > the you; on and; Daug 455 Gold hone the Land 3 for, 1. This Deyiſe 
Mr a. "he? eldeſt 865 and 1 55 1 24 no more than what the Law gave him 
8. C. cited. without ſuch Deviſe, was void. 2. If this ſhould be a Condition, it would 
* Page 23 ® be defeated by the Deſcent upon the eldeſt Son, who was to perform it; 
therefore, 3. It was held to be a Deviſe to the eldeſt, Son only, or no longer 
than till he failed to pay the ſaid Sums, and then to the youngeſt Son and 
Daughter, which gives them the Land by way of Ten, upon his 
failing to pay the Fi Sus. Ab ant At) 1 awe) {5 
286038 (0) LEES d e 


One 


n, 


" Helr ans Aber 


One deviſes Lands to A. his Heir at 77 bg deviſes other « Lands to ö B. 
in Fee, and if A. moleſt B. by Suit or otherwiſe, he ſhall loſe what is de- 3 Mod. 7. "Þ 
viſed to him, and it ſhall go to B. and dies; A. enters into the Lands de- e | 
_ viſed to B. and claims them; and it was held, 1, That this was a ſufficient Eq. Ca. Abr. 

Breach to my Title to B. 2. That if this ſhould be a Condition, it would 206. pl. 6. 
by the Deſcent thereof to A. who was to perform. it, and alſo to enter for 8 72. 
the Breach thereof, be merged and defrated; therefore it was held to be a, pl . | 


Limitation, which determined the Eſtate of A. and caſt the Poſſeſſion upon 2 11 lays" 
B. without Entry. 


er 829. 


2 Vern. 579. 


Stra- 12 5 1 1 2 Stra. 1086. 1087 12 „ 1 eee "King 15 lg? Hardw.. 8 8, 01 2 
ee EF: 1 A 1128. 3 42 Po. f * * 78 75 * 


b N 8 
1 59 | _— TY F- 4. 21 o 
& 2% bt | N 31. 2 10 


i. 1 tha: ads n a' de or Diſpoſition on OW $ Co. Fran- 
dition, which goes in Reſtraint and Abridgment of the Eſtate of the Heir, , Caſe. 
he muſt have Notice of it; for having a good Title by Deſcent, he is 
not 2 to an Notice of enteric e at t his 5 20 as ( a) others 


muſt do. . | | (a) This Di- 


| vVvVerſity is a- 
greed in the Cale of Fry and: Porter, von 199. Mod. 06, le. Raya: * 2 Keb. 756, 
55 * 867. . hea: wy N ted: ffs ttt nen l a6 | 


e x + 
{3} 


As where A. ſeiſed of Lands in Bee,arid en Idee yore Daughte ghrer 3 Mod. 28. 6 
named . by Leaſe and Releaſe conveys his Lands to the Uſe of himſelf 4 — 
for Life, and after his Death to the Uſe of B. in Tail, provided that ſhe — 5 
married (with the Conſent of the Truſtees, or the major Part of them) ſome 
Perſon of the Family and Name of Fitzgerald, or who ſhould take u — 2 
him that Name immediately after the Marriage but if rior, then the Truſ- 
tees to raiſe a Portion out of the ſaid Lands for B. and the Lands to remain |, 
to, C. Afterwards A dies, and B. marries one who neither was nor took 
upon him the Name of Htzgerald; and the only Point upon which Judg- 

ment was given was the want of Notice in B. of the Settlement, without 
Which, being Heir at Law, and ſo having'a Title by Descent ſhe was not 
bound, EN officio, to take Notice of the Condition. 
[The Heir of the Wife ſhall not be barred: after the Death of his ka- 
ther and Mother, by the Deed of his F. ather, where, no Fi ine is leyied. 


/ 23 340 21 KJ 73 An 4.7 
Stat. 6 Ed. 1. cap. 3.] {0} 19988006 i 

f ! 82 r Nen . 
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= /.ampat Actions' be FE commence and pio- _ 
(lletute in Bight of his 2 Anceſioz.. 


> 4 17 
a 211811 = AE 11514: =r * 


0 3.3 419: | „ 1D 10 
T is clear rat the By bring any Real! A or POTN Baal Co. L. 164. 
in Right of his Anceſtor, but cannot regularly bring any Perſonal Ac- 
tion, becauſe he has nothing to do with the Aſſets or Perſonal Contracts of 
| his Anceſtor, 
Alſo if an erroneous Judgment be given againſt the Anceſtor, by which Rol. Abr. 
he loſeth the Lands, the Heir may bring (a) a Writ of Error. . 


yer Lam 
God 
2 That Error and Attaint always deſcend to ſuch Perſon, to whom the Land ſhould 5 4 10 
8 n Oath had been. 1 Leon. 261. 1 


And if one hath Lands on the Part of bis Mother, and loſeth by erro- Leon. 261, 
neous Judgment, and dies, the Heir of the Part of the Mother ſhall have 2 Sid. 56. 
the Writ of Error. 
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Rate Executor, and dies, leaving Lands which deſcend to his Heir, pet he ſhall 


Rn - 
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as N —— | — — — — 
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* Page 24 80 the paanger Son, when intitled to the Land by the Cuſtom of Borough 
Owen 68, Engliſh, ſhatl bring the Writ of 157 7 not the Heir at Common Law, - 
Leon, 261. for this Rethedy deſcends with the Land, 


4 Leon. 5. 2 . 
adjudged ; & wide Brids. 79. Rol. Rep. 31 8 


. 1 8 
1 


nenn iS L1G wo. tioo7Mt7 1044 S759 we 
Dyer go. So if there be an ertoneous Judgment againſt Tenant in Tail Female, 


dgme 
Leon. 261 the Tifie Female, and not the Son, tal bring 4 Writ of Error. 
747. 2 | . 


Dyet 39. So if a Man ſettles Land to the Uſe of himſelf and the Heirs of his 
Cro. Eliz> Body, the Remainder to his own Right Heirs, and dies, leaving Iſſue only. 
499. 6 2 Daughter, who levies a Fine, and dies without Iſſue, and J. 8. brings a 
3 e Wric of Error as Couſin and Collateral. Heir to the Daughter z yet he: fall 
never reverſe the Fine, for there could no Right deſcend to him from the 

Daughter, becauſe ſhe had but an Eſtate- tail, which determined by her 

Death without Iſſue; and it does not appear that the Remainder in Fer 

was in the Daughter as Right Heir; wherefore J. S. ſhall not revetſe tha 

Fine, quia de non apparentibus & non exiſtentibus eadem eft ratio, eſpecially 

in a Court of Judicature, where the Judges can take Notice of nothing that 

EE does not come judicially before them, and appear in the Pfeading 

Styl. 38, 39. If J. S. binds himſelf and his Heirs in a Bond, and thereupon 9 

White and is obtained againſt. J. S. and J. S. makes his Will, and his Heir at Law 


9 
i '# * 
F * * 


not have a Writ of Ertor as Heir, for he is not privy to the Ju N 
and when an Extent is made upon him, it is a Tertenant, but the 
Lands are taken in Execution, he may have a Writ of Erro. 


A Alſo the Heir at Law may, in Right of his Anceſtor, maintain an Action 


19 H. 6. 41. of Debt for Reat reſerved. on a Leaſe made by his Anceſtor, for the Rent 
Co. Lit. 162. 38 Part of the Lands, and incident to the Reverſiony but for Arrears 6f 


a. Rent incurred in the Life-time of the Anceſtor, neither the Heir not 


(a) But vow (a) Executor could by the Common Law maintain any Action; for as t6 
2 wn 8. the Heir ay Jr ys harms 28 Part * Perſonal Eſtate, — — | 
« 37+ Executor, he could not repreſent his Teftator as to any Contracts reluting 
— to the Freehold and Inheritan eee. 23:3 10 4114 28 he 


— 
i e . * ; 
L 4 14 1 , , 4 W 
1 c, enn bas 5 


tain an Ac- tet i en ee e e ud to hats 
fuch Arrears ; for which vide Tit. Det, Letter (C). [op ny i a d nd 
Y | $i 


tion of Debt for 


Co. Lit. 18. b. If a Nobleman, Knight, Eſquire, Ge. be buried in a Church, and hens 
for this vide his Coat of Arms, and Pennons with his Arms, and ſuch other Enſigns of 
Rol. Abr. Honour as belong to his Degree or Order, ſet up in the A 


Nor 104. Star- tone or Tomb be Lai dr made, &c. for u ment of him 
Godb. 200. this Caſe, albeit, the Freehold of the Church 1 ** the Parſon, and that 
Cro, Jac. 367. theſe be annexbd· co dhe Freehold, yer'cannot-the Farſonz or any, take them 
2 Bulſt. 151. or deface them, but he is ſubje to an Action by the Heir and his Heirs, in 


, .: co Fhe Honour aod Memory of who Anceſtor they wore Fe ng-.)..r, 
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Hexk the Anbetr Minds Himtelf and his Hers ian Obligation; ple. 441 
44t. 
i 1 Obligee m qay Fo Kb the Heir 2 or Execuror ar his Election and 3 Co. 12. a. 
Execution nde to'the Heir (for the-Commbn Co: Jac. 1500 
e the Action 4 Or, de the Heir, he ecul have n 8 the Ad 
Land which rt rin Pr pe Bagg * 0 et do vm ad [6th Ancottor,” 
8 Lev. 199 - 
iJpet on Demurter. May Tile che ſame Perſdu, being both3Hete ang Rxbeutor 3 al naß ſue the 
ecutor for N, and. the Heir for the Neffdue ; but if the Heir or Exceutor ay the Whole or Part; and 
; wi y* the oriter ig fued; there Niall be elief in an Hudita DQuthela,' 3 Lev. 309-45 =. Where 
5 being 3 . and having real *. by Deſeent, Kichn ge 2 > Bobd Debt, iu 
E 1 * Jriffited was out of the Perſonal Eſtate z bu the Court bf Chaney would | 
not admit f this" bie ou, to the we e dee cee br. Dq. I 


2525 
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ooly ol te Ee ic þ rotected, For it would be mot: ynteaſonable Dyer 81 ple 
e Heir to the Tüpmene of his nN Debts, a fachet 2% 5. ew, ph 
Fa of the Aﬀers deſeended- e 5 NO PETIT 36 57 2 
„ o 80 DO N On Init) 103, 10 
Heir lie be (h) Sep e oe be üb Pete. bn 2 
the Reaſon why 1 Heit is not churgeable in this Caſe, as the 2 E. 
ere caror is im caſe of Bond rr the Teſtator, without bein 3 84 21 
7 is, this; "by the Common L. aw only che Goods and Cfattels of the % Tis. Bus 
ran oftts of the LanHTaR they atoſa, ind not the Land ache, Let. 
* wet e Hable $1 Exe utidn for Debr'6r Damages, becaule/theſe being tor (A); . 
che Fecarity the Credirgr depended upon, they were able in the Hands of ©). 30% 50 
his Repreſentative, or Exttptor av welt ad in he Hands uf e Debrat him: year « M 
If; 7 and hence i Was, that the Executor was bound tO anſwer the- Debt of lie againſt the 
the Teftator,, ſo far ac he ach Chattles or Aﬀets; though he was not named Heir for the 
in the Contrat;; but the Land was not Mable to Execution; becauſe it was nge of one 
from the Perfonz? Contracte and Engagements oi the Tenant, re year 

that he might be the better able ta anſwer the feudal Duties to the Lord, Anceſtor, 
Wich were the Life and Zuppott of the Gdorrnmm' and” therefore the nor for any 
| Tan, not being originally liable ro the Demand in tile Fiands of the Ton 22 
ot, ſt be kroch leſs Fable ia che Hands of the Heir; ohe was not LN 

Sh refiended in che Contrabt. \ 4 hs Nd ö : | , 1H Ft 5 \ £143. £4) 2 
ia an Obligatiors and b. — bn de —— out 2 hg 11 * of ag + Lands, — 

271. 8. pl. 25 [But the Heir hall r for vv, fo cutio 

d 15 at z 51 1. RHO Wal... . Ru: uti 77 ** 0 Sas 


ve 85 ** pe 
_ aut oof kg) — in this Caſe the Heirs 3 3 in Ne 12 5 
Contract are bound to male good the Grant, ſo far as they haye Aſſets by I . 7. 
Deſcent from the Grantor yz and this was allowed at Common Law, becauſe Dyer er 344- b. 
the Gtantee of the Rent had the Land originally in View for his Secu- Go. Lit. 1444 
rity, and by the Grant itſelf havin it in his Power to diſtrain the Land b· 3 | 
=_ the Rent, it was equal to the whether the Land was to anſwer 
Rent by 0 or by, 151 Execugon von a Jaqament in a Writ 

of & Wr 5 

If rhe” let bind himſelf in{#\Sturivs, Recognizatier, Ge. the Heir 3 Co, 12. Sir 
is liable not-ofily 46 Tertenant, but alſo as Heir, otherwiſe he could not . 
have his Age; and cannot oblige a Purchaſor, whether for valuable Con- FORD. 
Vor. III. | | I ſſideration, 
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had aliened the Aſſets, the Obligee was without 
nen Trial. * heonly aliencd, pending the Writ, the Lan 


' it was object- 


* ; 45 
** 3 F-“““/l ßßdßßß Ee os 
Heir and Anceſto | 
ſideration, or without, to contribute 3 but one Heir may oblige another to 
* Page 26 contribute; as if a Man ſeiſed of two Acres, the one deſcendible according 


to the Courſe of the Common Law, the other in Borough Engliſh, acknow- 
ledge a' Statute, Sc. the Heir at Law ſhall oblige the Heir in Borough 
Engliſh to contribute : So one Coparcenor ſhall oblige the other to contri- 
bute; or if the Conuzor hath Lands, ſome deſcendible to the Heirs of the 
Father, and ſome deſcendible on the Heirs of the Mother, the Heir on the 


Part of the Father ſhall compel'the Heir on the Part of. the Mother to 
: * 


\ 


N * at the Time of the (5) Original purchaſed, N liable. 
at in his 


Opinion, Original in C. B. and hath Judgment thereon, Trin. Term. 2 Jac. 2. by De- 
253. fault, and thereupon a general Elegit iſſues againſt all the Lands of the 
— 4 who © Heir, and a Moiety thereof is delivered to 4. and B. on a Bill filed in B. R. 
Ja "ment. 1 C 2 Jac. 2 has a ſpecial Judgment againſt the Aſſets confeſſed by the 
be ſatis. Heir, Trin. Term. 3 Jac. 2, though B.'s Judgment be ſubſequent to 4.'s, 
fied, denied yet it appearing that his Bill or Original was filed before A.'s, the Judgment 
to be Law. ſhall have Relation thereto, and therefore he mult be firſt ſatisfied, 
Carth. 246. So it ſeems in the above Caſe, that though A. s Judgment had been on 
per Cur. an Original actually filed before B.'s, that 5 muſt have been preferred, be- 
a cauſe his Judgment was general. againſt the Heir, and the Execution a 
general and common Execution by Elegit, and not againſt the Aſſets only 
by way of Extent; and therefore ſuch. a general Judgment will not operate 
u er of Relation to the Original, but binds only as in common Caſes, 
from the Time of the Judgment given. n. 
hut to prevent the Wrong and Injury to Creditors by Alienation of the 
fe) A Bill Lands deſcended, Sc. by the (c) 3 & 4 W. & M. cap. 14. (d) it is enacted, 
ris. ap That in all Caſes, where any Heir at Law ſhall be liable to pay the Debt 
Au e ok his Anceſtor, in regard of any Lands, Tenements or Hereditaments 
eir and his deſcending to him, and ſhall ſell, alien or make over the ſame before 
Alienee, and © any Action brought or Proceſs ſued out againſt him, that ſuch Heir at 
the Creditor 4 Law ſhall be anſwerable for ſuch Debt or Debts in an Action or Actions 
relieved, tho" 4c of Debt to the Value of the ſaid Land ſo by him fold, aliened or made 
ed, that te over; in whichCaſes all Creditors ſhall be preferred as in Actions againſt 
Statute being Executors and Adminiſtrators, and ſuch Execution ſhall be taken out 
introductive <6 * any Judgment or Judgments ſo obtained againſt ſuch Heir, to the 
1 „che Re. Value of the faid Land, as if the ſame were his own proper Debt or 
Hef on jt - © Debts; ſaving that the Lands, Tenements and Hereditaments bona fide 
ought to . aliened before the Action brought, ſhall not be liable to ſuch Execution. 
n at Com- „ ALB T371 | n „ ky 4 | : 
mon Law. Abr. Eq. 149- ** (4 ; Made perpetual by 687 V. Jo e. 14. | 


Provided, That where any Action of Debt upon any Specialty is 
brought againſt any Heir, he may plead Riens per Diſcent at the Time 
of the original Writ brought, or the Bill filed againſt him; any Aus 
ee e n 6 e $1 ein 


i 5 heroin contained to the contrary 115 withſtanding 1 + And the Plaintiff E. 
+ ſuch Action may reply, that he had oils, Tenentzon or Hereditame: 
from his Anceſtof before rhe original Writ brought, or the Bill fil 
And if, upon Iſſue joined thereupon, it be found for the Plaintiff, hes Page 25 
« Jury ſhall inquire of che Value of the Lands, Tenements or Heredita- 
ments ſo deſcended, and thereupon Judgment ſhall by given, and Exe: 
<« cution ſhall be awarded as aforeſaid: But if judgment be given 
. againſt ſuch Heir, by Confeltion of the Action ithout confeſſing-the. 
Aſſets deſcended, or upon Demurrer, or Nibil dicit, it ſhall be for the 
Debt and Damages, without any Writ to inquire of the Lands, Tene- 1 44 
A. ments or Hereditaments ſo deſcended.” 
Alſo if, before this Statute; the Anceſtor had deviſed yy the Lands, Abr. 1 1496 2 
a Creditor by Specialty had no Remedy either agaihſt the Heir ot 
| Deviſee. 5 | 
But now by the ſaid Statute 3 2 4 & M. cap. 14. reciting that ſes 
veral Perſons having by Bonds or 7 7 Specialties bound themſelves and 
their Heirs, and have afterwards by Will "diſpoſed of their Lands, with an 
Intent to defraud their Creditors; it is enacted, . That all Wills and Teſta- 
ments, Lithitations, Diſpoficions or Appoiftmehts of or concerning any | 
«6 Manors, Meſſuages, Lands, Tenements, or Hereditaments, or of any | 
Rent, Profic, Term or Charge out of the ſame, whereof any Perſon. or 
“ Perſons at the Time of his, her, or their Deceaſe ſhall he ſeiſed in Fee- 
« ſimple, in Poſſeſſion, Reverſion or Remainder, or have Power or diſpoſe, | _ 
of che ſame by his, her, or their laſt Wills or Teſtaments, ſhall be deemed | 
„and taken (only as againſt ſuch Creditor or Creditors as aforeſaid, his, 
4 her; and their Heirs, Succefſors, Executors, Adminiſtrators and Afignz, 
15 and every of them) to be fraudulent, and dlearly, abſolutely, and uteerly 
. void, fruſtrate,” and of none Effect; (any Pretence, Colour, feigned . 


><. preſumed 4 or any other N latter or Thing to the r 
«notwithſtanding 

And for the ee that ſuch Creditors i may be enabled to recover _ 
4 their ſaid Debts, * is further enacted, That in the Caſes before men- 
tioned every ſuch Creditot ſhall and may have and maintain his, her, and 

4 their Action and Actions of Debt, upon his, her, and their ſaid Bonds 
and Specialties, againſt the Heir and Heirs at Law of ſuch Obligor or 
« Obligors, and ſuch Deviſee and Deviſees jointly, by virtue of this Act; 
«and ſuch Device or Deviſces ſhall be liable and chargeable for (a) a falſe 
« Plea by him or them pleaded, in the ſame Manner as any Heir ſhould 


e have been for any falſe Plea by him 3 or for not ane che G. 41 
6 Lands or Tenements to bim deſcended,” _ 10, 12, 


| which al- 
ork 82 Heir of the Coftui que Truft is made liable to 8 6. yet = reaſon of any Kind of Plea; 


or other Matter, he hall. not be CRORE pay the * his own Eſtate. 


Os 
34 
* 4 


. Provided: That vgs chic hath been or ſhall by 1 Limitation or 
« Appointment, Deviſe or Diſpoſition of or ns for che Railng y Manors, Meſ- 
+ ſuages, Lands, Tenements or Hereditaments for the or Payment 
* of any real or juſt Debt or Debts, or any Portion or — Sum or 


« Sums of Money for any Child or Children of any Perſon, other than 
the Heir at Law, according to or in purſuance of any Marriage * 
t tract or Agreement in Writing bona fide made — Marri 
.< ſame, and every of them, ſhall: be in full Force, and the ſame — 
« Meſſuages, Lands, Tenements and Hereditaments ſhall and may be 
2 holden and enjoyed by every ſuch Perſon or Perſons, his, her, and their 
2 Heirs, yoke was Adminiſtrators and Aſſigns, for whom the ſaid Limi- 
« ration, Appointment, 'Deviſe or Diſpoſition was made, and by his, her, 
5 ang fe Toles or Truſtees, * ty and their n 2 Ad- 
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8 ee e ee e wh 
Ait hi y. the. a K Statut Tha 11 every 
0 + ee 1. this A uh Gan bog 9 le 8 IE | 
* Page 28 i Sita 9 19 5 AS the be Fe 4 dh by fo of this Act, not- 
39 bin Nea ents taments to him or them 
hh E ae e * Wy: 55 Rake e 
Abr. Eq. 149. "i the 05 Foctiön Et ei hath been, halden, that, thou bough a ? 
Parſlow ver. Wade thereby mtg his . by Will, yet 
. A af 85 ent/6r Welle e all make in hi fs Jie e-time of his Lacs, 
8 e 5 Gf 186, will be good againſt Bond- Creditors; for chat 
” n weten f inſt by. die dene. den Wy took care to ſecure 
755 tors 1 5 {pol tion, w ich might be ſuppoſed in a 
$i A Sick of ind 5 he gave awðʃʒy his Eſtate in his Life-time, this 
Ated the o "much. to,'t e Heir, aud conſequently , took 
90 Pry _ . 
by y their 5 y ac 11 BA whg, ns Jiable. in r of the 1 
* Land defcended; and as 4 Bon 1s en w e ands, ia the 
jt Hinds of t ie Sig much. W 1 they r Aber = 
ll Cub, ge. "I Bet men ip Has of 10 > pl „ Ds nt on the Da of 
1 Redſbins and tie Bill, the 2 ali 1 Hob be FR gor (Fa he Day of 
10 Heſter ad- fehdant Kt) died on fu 1 [ att 125 ckeddack. after * Death of 
1 | __— 122. ils Fat TY ahd bed i che B h Bi viz.,on Touch. 4 Day which was 
tl . Sp . he Death of the. '0 igors, h d.L Langs cent. from his 
bo þ | Comb. 344. Father ih. 1 ſin 7 unde reli“ (1 aintift) de debito Fredio fatife 
11 S. C. adjudg- aff 2 115 1200 H. 555 7 & hoc parat, oft. verificare,. unde, petit 
li11 FR 2 — Accor 15 to the above Statute. | To this #7 Defendant made-a 
0 vas made not. frivolous 00 K er; "wy thereupon cher 186 e Th e Queſtion 
ij to create, but was,” if Tos on Was £600 10 the Sratate ;, R it was 
10 to prevent e a k FE 5 bee he E Rn ops put oe Value of Q f the Lands 
ih Dit f 15 orgs, un 45 debito præ 0 ſatisfeciſſe. potuir, 
1 po = Whichoy 15 bees been dend, xecavſ 1 5 Stature is expreſs, ee after 
i Þt oy ried the he Jun ſhall i inquire. alue ; ſo that it is Matter of 
[| 11015 only 2 1 and ndt to bet 4 3 the Iſſue; and by this 
| e the Jainfiff: is 174 to EA 1555 tanto again the Defendaps with 
[| | =) Felpett to che Valu be ot uch a ſen Theis, and'is not * have à general 
| LE 3 5 Jod ment ag ainſt the Heir, as at Commo Lay upon a falſe Pleaz ſad per 
ql 1 = Cur. upon Beba, this Replication was held good and as it ought to be, 
1 aud that if ume, c. de debiio prolific ſatigfeiiſſe potuit had been left out, 
{i it might have been a good Cauſe of Obhection; for the Statute doth not 
1 give Occaſion to alter any more of the Form of the Replication common in 
| ſuch Caſes, But only as tothe Pime concerning Aſſets by Deſcent; and the 
| _Edficluſhon} hich (before the Statute) | was N the Country, muſt now be 
with aft Avermerid only, becauſe the Defendants may have an Opportunity | 
; to anſwet the: / Matter alledged in the Replication, 
Trin. 32. Car. It ſedtos that heither before nor fince this Statute the (a) Exeter or 
i Adminiſtratot of the Heir ure liable; for the Perſon of the Heir is not 
between Ba- dbargea ble. but with-tefpe&t'to the Land; and if, before the Statute, the 
ron Hein Heir hd ar ned before Action brought, he ſhould not be charged for the 
2 3 95 -Profics lie redeivedʒ which is evident from the;Plea of Riens per Diſcent the F 
(a) But the Day bf the WING — much leſs ws his Executor 5 nor can he | 


Heir of an is L 

Heir is liable; but 1 hls wide, 2 Chas. Caſes 2 5. Perot "and Dyer e 401 in the 
Book of Entries, hefe Debt was brou wt again the 1 of an Heir upon a Bond made by the Au- 
ceſtor, which > alt mentioned. 441. 2 Leon. 4 1. 3 Lech. 70. (8) But quere vide 
2 Vern. 62. ere it is fuld, that if the Heir aliens the Land to prevent the Creditors of ati: faction of 
their Debts, Equity will follow the ney into the Hands of the Heir or his Executor. 


2 | | „ 


- 


a 4 7 y wie we. " p : 4 
47 N 4 * n . N ” * ? 7 I cad En 2 * 4 9 * * 
* \ ” 
"© » . 1 / 
J I Anteſto | 
| ” » * E — * * > * » 1 2 " * = 2. 
" A 4 
+ 


oY 
—— —ͤů oe . 


J unleſs ſome Statute make him ſo: For an Executor is but in Nature of | 
"a Truſtee for the Perſonalty, and got at all ptivy to the Inheritance. 7 I 
If there 5 i. | 19 Wy Nr 
If there be Judgment in Debt againſt two, and one dies, a Scire fa- Raym: 26. 
rias lies againſt the other alone, reciting the Death, and he cannot plead Keb 922 
that the Heir of him that is dead has Aſſets by Deſcent, and demand 8 C. F4/ar 
| Judgment if he ought to be charged alone : For at (a) Common Law the Tr 7 
Charge upon a Judgment being (6) perſonal ſurvived, and the Statute , * * | | 
of Weſim. 2. which gives the Zlegit. does not take away the Remedy of d 60, 7 k. | | 
the Plaintiff at the Common Law, and therefore the Party may take our 3. 13. pl. 41. | 
his Execution Which way he pleafes'y for the Words of the Statute are, {it 3 E. 3. pl. 
in EleHione , But if he ſhould, after the Allowance of this Writ and Re- 37- 5 _ 
vival of the Judgment, take out an Elegit to charge the Land, the Party * x of 3. 
may have Remedy by (r) Suggeſtion, or elſe by Audita Qur ela. 29. * For 
; g . 8 the Differ- b 
e between a real and perſonal Execution, and that a perſonal Execution will ſurvive, though a real one 
A 3 Co. £4 PYelv. 209. ROS. 153. 2 Keb. 3. 331. 4 Mod. 31 1 Keb 295. 


alk. 319. pl. 3. 320. Show 40. (c) For this wide F. N. B. 166. 44 E. 3. to. Ld. Raym. 2 
Comb. 440. S Mod. 338. Carth. 404. AS. 8 1 * 55 ; * f 3 . 8 „ 445 
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a If there be a Sequeſtration for a. Perſonal. Duty againſt the Anceſtor Vern. 143; 
where the Heir is not bound, and the Defendant dies, there is an Erid 3 Ver, 355 
of the Sequeſtration, and ir cannot be revived. againſt the Heir; becauſe gg. .. © 37 | . 
An er TH ien wi net} 1:5 +4 Sad =—_ 14 r 88, % © 

- "neither the Heir nor the Lands are bound by ſuch Decree : But if the \* - 


3 # 
8 W 


* 
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[Decree were upon a Covenant that bound the Heir, and the Defendant 
died, ſuch Decree might be reviyed by 5 Scire Facias againſt the 
Heir to ſhew Cauſe againſt the Decree, if the Decree. be inrolled of Re- 
cord z ot if hot, by Bill of Revivor; and when ſrevived againſt Heir and 
Executot, (Which is the uſual and regular Way,) the Sequeſtration alſo wil! 
*be revived on Motion, if, upon coming into Court, Eau is not ſhewn __ 
why the Decree ſhould not be revived: And in this Cale it hath been r: 
ſolyed, that the-Decree ſhould have the ſame Authority to bind the Perſonall 
"Alſets as a) udgment at Law, and therefore ſhall go pari paſſu to be paid 
off and diſcharged; but the Lien of the Judgment upon Lands came in by © © 
the Statute, which only gives an Elegit for a Moiety of the Land in Satiſ- 

faction of the Debt, and 1 could give no Authority to lay a 


>. : 3 x „ 2 
in not bound in the Covenant. 
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 oþ needinot be ſhewn how he is Heir; for the Plaintiff is a Stranger, and e for 
it would be hard to compel lum to ſet forth another's Pedigree: But where 7.” Caſe 
I nt * 8 1 1 of Aellow v. 
Heix ſues, he muſt new his Pedigree, and Coment Heres; for it lies in Aru. 
his proper Knowledge. | | „„ SIT 58, Carth. 126. 
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2 muſt be alledged, that Arete bound; and therefore, where a 3 Lev. 286. | 
Bill was brought y the Obligee in a Bond againſt. the Heir of the Obligor, Vern. 180. 
alledging, that he, having Aſſets by Deſcent, ought to ſatisfy this Bond, A yrs 
. the Defendant demurred, becauſe the Plaintiff had noe expreſsly alledged, Tod levy 
in the Bill; that the Heir was bound in the Bond; and though it was alledged = 
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that th Heir hs to pay the Debt, yet that was 6 held inſufficient, 45 
the Demutrer was allowed. 
Blow 36. a. If an Action be brought againſt the Heir upon the Bond of his Anceſtor, 


Ds | and in which the Heir is bound, it mult be in the (a) Debet and Detinat; 
pl.6. jon. 87. becauſe he hath the Aſſets in his own Right, and eee! is to be ks as 
Lev. 130. if it were his own proper Bond, | 
ro. Eliz. BT 

712. 8. P. and the Reaſon there given, bees obo ytbeit'v Words in ths Obligation 9 
2 Leon. 11. 2 Brownl. 204, 5. Cro. Eliz. 350. Like Pojnt. (a) But if in the Detiner only, it is 
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Pudgment general oz ſpectal : And herein, 
3. Where ho ſhall bo ble for his ale Pleading, 


21 * 3.10. HE Heir at Li W bodild by his Anceſtor, ſhall 
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. Anceſtor, unleſs by falſe Pleading he make himſelf fo : Aud t 
pl = ro Me Action of Debt be brought le” bim, and he confeſſes 8 
low. 440. and alſo fets forth in Certainty what Aſſets he hath, he ſhall be char q ng no 


* 157. further, and neither his Goods, (5), Body, or other Lands ſhall be 
ZRol. Abr. 50, but the Judgment 1 in fuch Caſe ſhall be ee to recover we e the 


and the ſame Lands < ſcended. | 
Point admit- ; | 
ted in all the modern Books. (3) And debe an Heir a La is not to be ketd taſ tat Ball, 8 
the Demand is not on 88 8 * on Oy m— ew Anne, 0 2 2 _ _ Ti Bau. 
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rh oh. which is found againſt him, the Judgment ſhall be general to recover the 
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8⁰ Wes che! ded thit 15 e At Aue tr Fee o& we 
Ford p arts of fr pled Tenements, and that We 'demiſed the ſame 
for . e l. to A. who entered, and that the faid * re deſcended, 
ins alina, and that at che he Time A t he had no 
Neben in Fee HM mple by Deſcent preeterquia Weng * Reverſidfiz ddt 
that afterwards thete Was a Bil in Obleteety x exhibired #gbinft ich BY - 6 
Anceſtof's Wife for Dower, abd 4 Decree 'obrained"againft him 
o third Patt of theſe Three-fourths for the Wife's Life; & bor, Ee. and in * Page f . 
this Caſe a ITN Judgment was given againſt the Heir and it was held 


by Helt, C. J. 1f, That an Heir could not plead a Term for Yeats un 

of preſent Execution, but ought to confeſs Aſſets; and that the Common _ . pl 
Law had no Regard for a Term for Years, and chat there is no Miſchief 583. — 
in this Caſe; for though in Conſequence a Levari Facias may go, yet the & Us: ver. 
Leſſee may maintain himſelf againſt an Ejectment by Virtue of his Leaſe. _ Faref. 
2. As to the Decree in Chancery he held it plain that there was no Eſtate 40, 8. C. 
of Intereſt veſted in the Wife by that, ſo tin the es: _ W 3 A 
eee moſt apparently falſe. 0% . W 
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Plaintiff; and there being Judgment to fecover the Debt, Damages and j ju ged. Trin. 
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EA 800 * TAY 2 Execution ms may be general of 4 Noiety af all the 
a e Lands of the Heir. of #12:59 27 22 

0 Abr Mr But if in an Action of Debt brought a the Heir, the 58 
e ue acknowledges the Action, and ſhews in Certalaty the Aſſets, upon which 
there is a Judgment that the Plaintiff ſhall recover, and that the Debt ſhall 

be recovered of the Aſſets deſcended, here the Plaintiff ſhall have Execution 

5 * Hebe: of all che Land deſcended, and to have a Moiety only, 
on an Elke. 1 55 bes 
Rol. Abr. Ale ja Caſe. of ageneral 1 3 the 5 although the Plain- 
71, 72. tiff may have Execution by Elzgit of a Moiety of all the Heir's Lands ; 
yet may he alſo at his Election ſurmiſe that the Heir. hath ſuch and ſuch 
Land by Deſcent, and pray Execution thereof; for \ were it otherwiſe, the 
- Plaintiff might be a Loſer. by this general Judgment, in which he is only 
- {Intitled to a Moiety of the Land, in as much as the Heir 8 t. not have 
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2 6 „68. deſcended to him; and the Heir ays to him, . vs if he will not ſue him, 
5 Tm i then be will pay him the Money; this is no Conſideration ſo at to 


P. per Cu- maintain an Action, becauſe he was hot chargeable | (a) without Aſſets. 


(a). Bot i it is held, that in Aſumpfit againſt an Executor on his Promiſe it is not neceſſary to Nat a 


Aﬀets, and that Forbearance-is a good Conſideration. Vide Tit, Execators dein Wade Letter -( M). 
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Vent. 159 T 2 1 4 Keb. 2 1 , 10033 16 1 N 
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fore it was (G for 
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| ly Value ef th Living. Co. Lit. 374. b. (e) Muſt be Land“ in Fee-Braple. 


N 10 Vol. III. | L 


{eiſed, aß the} Reyer deſcends ta fis Son, who 11 12 Idye, fo wh; 
that the Tail is ſpear,/apd ge his 1 ſhall-b& Aſſets o anſwer 
the Debt of his Father. 
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ray r nt ntly, F. N. B. 4 8 Co. 134. Vent. — Hob. 
SH be'do PI pr ain 5 proceed to 
tly, and that be found againſt 8 he ſhall be barred for ever 3 and yet there was a 


Fn — that in «Bi yy _ 199. (e) Where a Man obtains a Judgment againſt an 
im, the fia f l th is only of Aſſets guando acciderents 
he tans the For but * expert un- 


veiune & 4% in 
1 T6 44% 


5 8⁰ a ed expedtant upon e of an 1 "ag 4M Carth. 129. 
quaſi Aſſets, and ought to be pleaded ſpecially by the Heir, and the 7 Lit Hott, 
Piat a ſuch Caſe may take judgment of it rum acciderit. 1: 
But a Reverſion in FeeexpeQtatir upon an Eftate-tail is not Aﬀets, becauſe! 8 
it lies in the Will of the Tenant in * to dock and bar i it at his Plea- 6 Co. 58. 


ſure: Rol. Abt. 


2 Rol. Rep. 129. S. p. 3 . 


26 
3 Mod. 257. Carth. 129. 8. P. agreed, and that 1 hall not 
charge the Heir upon — 1 * — 3 Mod, 
1 g 


If £ hath Ifve B. and C. and coliveys Lands to the Uſe of himſelf -o 1 123. 
Life, the Remainder to B. in Tail Male, the Remainder to his own 


Lev. 286. 
Heirs, and A. dies, and the Reverſion deſcends to B. his Son, and 2 3 * 263. 
| . 


The ren b enoh ö ebe Heirs and there: | 


255 Purchaſe; as if the Teſta- Cro.Bliz Eliz.431; 
ying ſo much, or if he deviſed Lands to one or 2 Mod. 286. 
two, and his Heir at Law jointly, that thoſe Lands were not Aſſets; but if 99 _ now 
he deviſed one Part to A. and der to B. mer to Kid Heir at Law, “ ann. 


c. 14. made 

this third Part was Aſſets. 5 Rs Sa by 
25 _ 687 V. z. 
c. 14. which vide the Deviſee as wall « as Heri is daran 2 Stra. 1270. 
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By the Statute of Frauds and Perjuries it is enacted, that if — me 29 Car, 2. c. 


to the Heir by reaſon of a ſpecial Occupancy, they {ball bEthargeable in 3. that it was 
his Hands as Aſſets by Deſcent, as in Caſe of Lands in Fee-ſimple; and in TO * 


caſe there be no ſpecial Occupant thereof, it ſhall goto the Exetutors or 


10. Co. 


8. 
Adminiſtrators of the Party that had the Eſtate thereof by Wan of the 5 
Grant, and ſhall be Aſſets in their Hands. 


Alſo by the ſaid Statute, par. 10 & 11. where, Lands are ſertled in Troſt, Pide Vem. 
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Qualities which do not concern ſach \ Deſcent, and which other Inheritances at common Law have. 4 Co. 
22. a.— But Lands by Deſcent in ancient Demeſne ſhall be Aﬀets, 7 H. 4. 14. Bro. Tit. Aſts 11. 
o an Adyowſon is Aſſets, and may be extended at the Rate of a Shilling for every Mark of the year- 


42 K. 3. 10. b. For 
what ſhall be Aſſets to make a lineal Mr a Bark io an Eſtate, tril, vide Co, Lit. * 374: b. 2 Inſt, 293. 
Kelw. 104. b. 12 2 Rol. Abr. 771. . | 
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ſubſequent Grantee of an Annuity, | 
6 Co. 53, A Right wit out any Eſtate in (d) Poſſeſſion, Reverſion, or Remainder, 
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ſeck deſcendss 1 Dan A Nd 21 

to an Heir, it is net Aſſets till he hath G Seiſin, 6 C d. 64. b. —-Bat lf Lands deſcend n 

n enen . pews andre l. F 


TY 
q 4 
5 a =y 4 x 
. ! 
on _ 
4 x74 ot 
* is 
_—_ 7 - N 
3 
—— 
TREE 
_ 9 
I 
34 ll i 
it #1 
„ _ 
1 1 
1 1. þ + 
* - 1 
i f 
FAY ''Y | 
d 1 * 7 
44 
1 
x | 
g 1 
| 18 
= | 
; ) 
l 1 
L 1 il 
} 
' {1:10 
l e t 
y J 1 3 
| ' 
Sg [Y] 
i 1 
I 
7971 
f it 
1 b 
= 
* 
nf in 
U i 
oh: 
l 
pd \F1 
'' , 
7 
i 
i |} 
1 ? 
A 
4 r 
$1 if 
1 
115 1 | 
* 1 * 
* 
wht! 
"1160 
1 
1 t 
þ wi 
il 
if 
8 j 
11 1 
1 
: p " 
f t 
4 k 
N 11 
N : "i 
* 34. i 
43:8 7!1iÞ 
| 
1 
49 
21 1 
J i 
117 
h * 
3 
1 4 
17 
! 
: | 
i 
19 
x t 
"fl 
4 1190) 
18 HUH 
FAITH 
Il: il; 
9 ! 11 
1 
＋ 
Ir . 
9 
N [1 
N * ' 
7 1 I 
a | 
Trl 
l 
i b 
5 { 
54 1 
( 
i I. 
with 
, J 
Js 
41:1! 
1 
N 1 
N 1 
4 i. 1 
: ! 
1 
t 
16 | 
So 30 | 
4 ,: 1 
Wot! 
290) 
k ' 
4:33 
4 ö 
n 
*% fi i 
1 
j 
] Finn 
—— 23H 
4. 4 
1 1 
. Ys p . 
Ii. 
ein 
1 g 


* 


— e. 4 p 


| 00 ot c bag 
=Y And herein, 5 | 
#8 1. .Wht it u. . "hm | 
es 2 whom i it is ne. 35 
J. How puniſhed. 36. 
-(B) 'Df-Witchcraft, and how puniſhed... 37. 


40, Pfr Difencrs agatnlt Raligfon as punltable by the 
Common Law. 37. 


| () Of Dies by Sttuteaguins Baden. 38. ww 
And herein, on | 155 1 


1 of the Offence of diate the Lard's Day. 5 7 
oh 


. 
7 iP 
x '. 
. 
2 
a 445 
N 
4 1 
þ 
* 
4 
Aa 
. 2. 
By |} 
: [i { 
1 
19 
\- I 
Tg} 
# * 486%: 
Tf$:5+ 118 
I ont 
1 
ine 
1 f 
9 * 1. N 
0 bl 
$*5 
. 
1 + 
* T1 
BE 4 7 
1 4 i 1 
2 N 
N N 
= @ i] 
47 
on * 


—— — * e eee eee + 
1. Of the Offence of reyiling the Sacrament, 4. A e N 
F. Of Offences againſt the Common Prayer. 0... 

5 Of the Offence r Pong echt conforming #9 FR 
the Church. 14. „ 0 
1 ok Of the Offence in not Snug; to Church, 42. 5 
And rein, 1 b | | | 
1. What" Forfeitures 7 Money, 2 Goodi ſuch Of . 
nee 4 „ « 
| 4/5 ene hr 6b pts pt fo | 

_ thoſe Por fetturts. 43. x 

bo 3 What all- Tncomveniencs they are fie to. 14. 5 
4 By what Means they may be diſcharged. 44+ 2 
E How far 4 Perſon re parks lng tho | 
i allergs; 45 1 11 e 1 
: . of as ain tn ail Chak by Pot iel 
„ch ace of Fair or 1 By the Pop 10 
2 gion, vide Tit. Popiſh Reculants. 
of the Offence of holding an Office without cooforing 6 | 
1 — Eftabliſhed Religion, vide Tit. Ochse. 7 


M5; : 1 : * ; 18 «2 


15) ot ver: And been, | 5 r 


* 
9 ” 3 * < x — 
| 7 . 2 * . -—- %. 
7 4 . - ; : „ 2 

"76 73 24% 197 . What it is. % ALLE . 
VL IBS t 12 * * 33 * * a 
va 5 4 +». 4 

3:3 : ” - 
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repugnant to ſome Point of Doctrine clearly revealed ade da. * 5 8 


ture, and either abſolutely, eſſential to the ann "oy at at 5 NW 
A. leaſt of moſt high Importancdee. N 2 under 
Nome ef Hereſy here have been comprehended three Sorts of Crimes; 1. 12 ry me a 1 did 
| 2 to:Paganiſm or to Judaiſm, 2. Witchcraft, 3. 3. Formal ll hich ſeems to be an Apo- 
geh from. the Eſtabliſhed Religion ; for which, and thedevendl Ways — pings and 
ifference between the. Civil and Laws, Popith Canon and the gies concern- 
Ing Hereſy, ye a Account in H . P. C. 383 to 49. 


1 3 (5 dificultprocifely/1 to Artis * ſhall amount to Hawk, P. C. : 
y, and what not; but the Statute 1 Eliz. cap. 1. which erected the ,3» 4- 1 | ; 
High Commiſſion Court, having reſtrained it to uch as are either deter- (2 — ils 
mined by Scripture, or by one of the four firſt General Councils, or or by Lord Hal, | 
"a aer Council, by _ Words of Scripture, or by Parſnonent, tha the Papal 
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- oo Tit. He- Clergy, or Provincial Synod, might and frequently did proceed to the Sen- 
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Herely, 
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Canonifts with the Aſſent of rhe Convacation.y theſe Rules are at preſet 'getierally 
have by am- thought the beſt Directions concerning this Matter. Tr... 

and ge- 2 . 
ane Toms extended Hereſy ſo far, and left ſo much in the Diſcretioh of the Ordinary to determine it, 
that there is ſcarce any the ſmalleſt Deviation from them but may be reduced to Hereſy, according to the 
great Generality and Latitude of their Definitions and Deſcriptions ; from whence" he obſerves, how 
miſerable the Servitude of Chriſtians was under the Papal Hierarchy, who uſed fo arbitrary and un- 
limited a Power to determine what they pleaſed to be Hejeſy, and then, omni appellatione pofipofita, ſub - 
jecting Mens Lives to their Sentence. Hal. Hiſt. P. C. 383, 389 Oe „ cages 
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Hal. Hin. According to the Common and Imperial Law, and generally. by, other 

P. C. 384. Laws in Kingdoms and States where the Canon Law obtained, the Ec- 
clefiaſtical Judge was the Judge of Hereſies, and hereby they obtained 
a large Juriſdiction. touching them. * 


Hence it is, that, by the Common Law with us, the Convocation of the 


Mol. Abr. tencing of Hereticks, and, when convicted, left them to the Secular Power, 
226. whereupon the Writ of Heretico comburendo + might iſſue, 

+ This win a Cs A 

is taken away, by Sta, 29 Car. 2. c. 9. 
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F.N. B. 69 Alſo it is agreed, that every Biſhop may convict Perſons of Hereſy 
12 Co. 56, 57. within his own Dioceſe, and proceed by Church Cenſures againſt thoſewho 
zlaſt. 40. hall be cbnvicted; but it is ſaid, that no Spiritual Judge, who is not a 


Gibſ. Codex Biſhop, hath this Power; and it has been (c) queſtioned, whether a Con- 
401. a 


Hawk. P. C viction before the Ordinary was a ſufficient Foundation whereon to ground 
4 eee the Writ de Heretico comburendo, as it is agreed that a Conyiction befp ore the 
State Trials, Convocation wa cc DO ROLE 1 eine 3537 13 

Vol. II. 275» 1 * 
(c) Lord C. J. Hal: 
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ſeems to be of Opinion, that if the Dioceſan convict a Man of Hereſy, and either 


upon his Refuſal to abjure, or upon a Relapſe, decree him to be delivered over ta the Secular Power; and 


this being ſignified under the Seal of the Ordinary into the Chancery, the King might thereupon by ſ. pecial 
Warrant command a Writ de Hereticocomburendo to ifſue, though this were a Matter that lay in his Diſ- 
cretion to grant, ſuſpend or refuſe, as the Caſe may be circumſtanced. Hal. Hiſt, P. C. 8 


27 H. f. 14. b. But it ſeems agreed, that regularly the Temporal Courts have no Conu- 

5 Co. 58. zance of Hereſy, either to determine what ic is, or to puniſh the Heretick 

Hob. 236. as ſuch, but only as a Diſturber of the Public Peace; and that therefore, 

* Page 36 * if a Man be proceeded againſt as an Heretick in the Spiritual Court pro 
- ſalute anime, and think himſelf. aggtie ved, his proper Remedy is to brin 

his Appeal to a higher Eccleſiaſtical Court, and not to move for a Prohibi- 

tion from a Temporal one. L026: ens of 


" <a is, © Iu Yi Temparit Judge may iritidentally take Knowledge, whether a 


Rol. Rep. / 
110. 


Tenet be heretical ot not; as where ohe was committed by F — of 2 H. 4. 
| cap. 5. for ſaying, that he was not bound by the Law of God to pay Tithes 
2 Bull. 300. to the Curate; another for ſaying, that though he was excommunicate be- 
© _ _ fore Men, yet he was not fo before God; the Temporal Courts on an 
Habeas Corpus in the firſt Caſe, and an Action of falſe Impriſonment in the 
other, adjudged neither of the Points to be Hereſy within that Statute, for 
the King's Courts will examine all Things which areordained by Statute, 
5 Co, 58. Alſo in a Quare Impedit, if the Biſhop plead that he refuſed the Clerk for 


And. 191. Hereſy, it ſeems that he muſt ſer forth the particular Point, that it m 


. - a 
3 Leon. 199- appear to be hetetical to the Court wherein the Action is brought, which 


having Conuzance of the original Cauſe, muſt by Conſequence have a Powe 
to all incidental Matters neceſſary for the Determination of it, and without 
_ . knowing the very Point alledged againſt the Clerk, will not be a 


3 Lev. 314. 


ble to give 
Directions 


en n it to ay Jury, -whp a the Party be dere to try 
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By ** Sar r. one conviied of Hettſy! and refuſih bb . N. B. 269. 
jute it, or falling into it again after he had abjuted it, mig hel büent 5 1350 
by Force of the Writ' Heretico tomburendo; which iſſued . of Chan- 5 5 
cery upon a Certificate of ſuch" Conviction; but he forfeited neither Lands e 29. 
nor Goody” becauſe the Proceedings againſt him were only 5 Falate Hawk. P. C. 
anime”. e 1 K * LL 

But at this Day the aid Writ de Heretico benen is Aboliſned by. 12 Co. 44. 
29 Car. 2. capi 9. and all the old Statutes, that gave a Power to atreſt or. Hawk. P. C. 
impriſon Perſons for Hereſy, or introduced any Forfeiture on that Accgdht, 3. 

are repealed; yet, by che Common Law. an obſtinate Heretick, being 88 
communicate, is fill Hable to be 8 by Force of the Writ 4 
communicato capiendo, till he make Satisfaction to the Church. 


, A 


- Alſo by the 9 & 10 ,. 3. cap. 32. it is enacted, „ Thar if r Fall * 
4e having been educated in or having made Profeſtion of the Chriſtla an 
Religion within this Realm, ſhall be convicted in any of the Courts of 
8 Aiminfter, or at the Aſſiſes, of denying any of the Perſons in the Holy 
Trinity to be God, or. gray , that there are more Gods than one, 
tc or of den fe the Truth of the Chriſtian Religion, or the gs ns Au- 


| _ © thority of the Holy Scriptures, he ſhal LOfence: udged 
uncapable of afy Office, and for t ee « root Ide àhy 


6 AI, oe or to be a Guardian, Ade pion, e to take by 
4 any Legacy or Deed of Gift, or il or Military, or 


. Benefice Eceleſiaſtical for ever, — ſhall alſo ſuffer Impriſonment for 


three Years, withour, PR 2 or Fe CRT e the Time 5 KR 1.4 togk 
. . viction. bs 43 5 1 ; SOT 1 0 wi 211 * 
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7 or "Sortilegium, was. 3 ho 1 of. England of 3 loſt. 44. 


VV.) Eccleſiaſtical Conuzance, and upon Conviction thereof withour Cie. Fiz. 


A juration, or Relapſe after Abjuration;- was puaiſhable- with Death by 5. K I Hawk: 
Writ de Heretito comburendo. AL 


; Hal. Hiſt. 
{a) Allo it is ſaid; that Offenders ef this inc 


| $589 F :& £ U Ca P. C. 383. 
ma 2 FT the Fal 4 n an Indi 85 
ment at Common Law. Hawk. P. C. 5. 5 yl ate apo 198 
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- Alſo by an A& of Parliament t 755 . 0 14. it a Gade Fele, 


without Benefit of Clergy, t uſe any Invocation or Conjufatioh of any ev I | 
it, or to cofſult of cove! 1ant © with any. evil Spirit, or. to. FS J bie; 
itcheraft, Inchantment;' Charm, Soc, Where vin. any Fe N 


* wt a A 


de killed, deſtroyed, conſumed 14 1 8 his Bod 5 _ 

But by the 9 Ges. 2. cap. 5. th abovemenitic 2250 Statute, i is 3 9 — 
N it is ' thereby enacted; on That d fecltion, Suit, or Proceedj of 5 
* ſhall/ be commenced or dartled b H Lad any Perto n or; pag jor : 
« Witchcraft, Sorcery, Inchantment or Con © nao 01 for charg ing n 


another with any ſuch Offence in any Cours cherer i Gl L REN 
pig Britain.” | | 


1 3 | 
il 11k But for the more edel rer and 8 of any Pre- 
0 tences to ſuch Arts or Powers as are before —— whereby ignorant 
11 Perſons are frequently deluded and defrauded, it is enacted by the ſaid 
5.00 G Statute, 9 Geo. 2. c 75 58. That if any Perſon ſhall pretend to exerciſe or 

1 81! o. a. « uſe any Kind of Witchcraft, Sorcery, Inchantment or Conjuration, or 

11 . th « undertake to tell Fortunes, or pretend, from his or her Skill or Know- | 
| 11 1 of ledge. in any occult or crafty Science, to diſcover- where or in what 

i Manner any Goods or — ſuppoſed to have been ſtolen or loft, 

UN! may be found; every Perſon ſo offending, being thereof lawfully con- 

14% ;  « yidted on Inditment or Information in that Part of Greas Britain 

I called England, or on an Indictment or Libel in that Part of - Great 

0.08 ©" Brizain called Scotland, ſhall for every ſuch Offence ſuffer Impriſon« 

0 ment by the Space of one whole Year, without Bail or Mainprize; 

1 <<. and once in every Quarter of the ſaid Year, in ſome Market-Town of 

DA: 3% « the the pro r 79 5 upon the Market -Day there ſtand openly on the 

e La Me e of one Hour, and alſo ſhall. (if che Court, by 

. * 4 0 ch leb fp — ſhall be given, ſhall think fit) be obliged to give 

“ « Sureties for his or her 41 Behaviour, in ſuch Sum, and for ſuch i” 

1 „ Time, as the ſaid Court ſhall judge proper, according to the Circum- 
—— 'N | * ſtances of the Offence z and in ſuch Caſe e be, vet Ie 
Wl! 4 until fuch Sureties be e * 4 eech Lin ig | 
A | | | — — Ek — — — —— — — — 
WW © Of n u Religion as punihaie 
10 * we Commion Law, yo 
— 14 Hawk, p. C. Ach Offences inſt Religion are, firial ſpeakin ; a} ea 
1 6.7. hn af) Ones a: yet cg a Perſon, 7 poking. of 2 r 
10 rors, ſets up Conventicles, or raiſes Factions, which may tend to the 
. Diſturbance of he publick Peace, or where the Errors are of ſuch a 
„ Nature as ſubvert all Religion or Morality, which are the Foundation of 
WIA Government, they are puniſhable by the Temporal Judges with Fine 
100 . 0 * Page 38 * and onment, wy alſo ſuch corporal infamous Puniſhment as to the 
. | | Court in Diſcretion ſhall ſeem meet, according to the ne pt. the | 
i | Crime, n#.qzrd detriments Reſpublice capiat. 

; 1 FRM Vent, 293+ Such as all Blaſphemics againſt God, as Se Provideaee, 
"if BY C00 50% and all contumelious Reproaches of Jefus Chriſt, N 

ai - Ic va H0 

. Hank. P. C. Alſo all pro Eo phane Scoffin at the Holy Sciprures, or es. avy Par 
| e HS limes inn 

1 5 'C, Impoſtors in Reli ch as falſely pretending to ext inary Commiſſions 
1 * " fro Judges . and nd tering or abuſing. the People withfalle Denuuciations of 

1 2 Ju 5 
1 a Keren n Teh groſsly Pee ſuch as was that of thols Perſom | 
8 Kat. 6. who RE rhethſelves naked to the People in a Balcony. in Con C. 
fl 2 Stat. 7 2 th moſt abominable Circumſtances. 1 9d 
bu | 3 28 Words in Derogation of 1 5 Eſtabliſhed Rue are {d) i in- 
Wil pl: 95, 99. ' a8 tending to a Breach of the Peace, as teh, your Religion is a 
if 00 . Nad 6, aid 88 * Fan e 1 ns a Day i 
it Hawk. P. C. _ 6118214. 4 ad 
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*. of the Once of Prop ve the Lord Dy. 
IX ihe 1625 — 1. it a adde © Tier there hall be no Afembly-/ . 
of People out of their own Pariſhes on the Lord's Day for any 
«. Sport whatſoever; not any Bull-baiting, or Bear- baiting, Interludes, 
© common nor other unlawful Exerciſes and Paſtimes uſed by any 
« Percas in their wn Pariſhes, on pain that every Offender wall forfeit 
4. to the Uſe of the Poor, c. Ka ; 
| IT 29 Car 2. cap. 7. it is enacted, © That all — ſhall every 
«I ord's Bay a apply themſelves to che. Obſervation of the ſame, by exer- 
c ciſing themſelves in Duties of Piety and true Religion publickly — 
« privately, And that no Tradeſman, Artificer, Workman, Labourer, ot 
« Other Perſon whatſoever, ſhall do or exerciſe any worldly Labour, Bu- 
<. fines, or Work: of their ordinary Callings, upon the Lord's Day, or 
ny Part thereof (Works: of Neceſſuy an Charity only excepred) z and 
4 that every Perſon being of the Age of fourteen Yeats,. or upwards; of- 
<<. fencling in the Premiſes, ſhall for every ſuck Offence forfeit the Sum of 
«©2588 — no Petſon ſhall publickly cry, ſhew forth,” or expoſe to Sale 
«<;any: Wares, Merchandixes, Fruit, Herbs, Goods or Chartles whatſoever; 


* upon the Lord's Day, or any Part thereof, upo that every Per- 0 
« ſon fo offending wal are th fan ben b, | 
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And it is further 200 ed, por. 2. 0 4 That no Paier Horſe Courſen 

aggoner,: Butcher, Hliggler, their or any of their Servants; ſhall 

ee og oe their ne upon the Lord's Day, or any 

* Part theteof, that each and every ſuch Offender ſhall for- 

* fat 297 a for ee ch Offence, and that no Perſon or Perſons hall 

<. Uſe, Employ, or are upon the Lords Day with any Boat, Wherry; iD 
Ligier or xcept- it be upon extraordinary Occaſion, e © 
«'*:zHowed by ſome Jolticr of che Peace of the County, or Head Officer, * Pane 26 
* gr ſore Juſtice of the Peace of the City, Borough, or Town Corporate Page 39 
<« where the Fact hall be committed; upon pain that every Perſon fo But by 11 U 
< offending ſhall forfeit-and loſe the Sum of five Shillings for every ſuch 1 + ph 

« Offence; and chat if any Perſon offe in any of the Pretnifſes ſhall 27. forty 

«K be thereof convicted ore any Juſtice of Peace of the County, or the Watermen 
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Mortality n 6; ſuch Diſtreſs, or in ot of Inſu@ciency « or | Jnabibiep of the aid Offender 
1 ei * to pay the ſaid Forfeitures or Penalties, that then the Party offending to 
2 1. God 4 be ſet publickly in the Stocks by the Space of two Fours: And all and 
on 2 Sunday, ſingular the Forfeitures or Penalties aforeſaid ſhall be employed and 
10 C11 V. * converted to the Uſe of the Poor of the Pariſh where the ſaid Offences 
3. c. 24. f. «© ſhall be committed ſaving only that it ſhall and may be lawful to and 
14.] . for any ſuch Juſtice, Mayor, or Head, Officer or Officers, out of the 
| « ſaid Fotfeitures or Penalties, to reward any Perſon or Perſons, that 
« ſhall inform of any Offence againſt this Act, according to their Diſ- 
„ cretions, ſo as ſuch Reward: exceed not the third Part of the Forſeitutes 
6, or Penalties.”  » e Meg! 10-2w0;otgash iv 7 1 A 

% Provided, That ahi is Act wall not extend to the probibiting of d 

" of Meat in Families, or dreſſing or ſelling of Meat in Inna, Cees 
<..or Victualling-Houſes, for ſuch as otherwiſe cannot be provided, nor es” 
<< the Crying or Selling of Milk before Nine of the Clock in the . 

<«<--or after Four of the Clock in the Afternoon 
„ Provided alſo, That no Perſon ſhall be impeached, e or 
©, moleſted for any Offence before mentioned-in this: Act, unleſs; he or 
they be Ae for the fame within ten Days: after the Offence-com-' 
Ne mitted. W. Finn 3160 1 ot e197 34387 N nat er 
- Alſo it is enacted by the ſaid Statute, par. 6. % That no Perſon upon” 
* the Lord's Day ſhall ſerve or execute, ot Cauſe to be ſeryed/or:extcuted;* 
62 wh. a) any Writ, Proceſs, Warrant, Order, Jud t. or Decree; er- 
— = *,cept in Caſes of Treaſon, Felony, or Breach > Peace;) but that the 
withſtanding © Service of every ſuch Writ, Proceſs, Wairatits: Order, judgment, or 
this Statute; *.-Decree ſhall be (5) void to all Intents and Purpoſes whatſoever, and the 
«Perſon t Perſon or Perſons ſo ſerving or executing the ſame ſhall be as liable to 
2 5 „ < the Suit of the Party grieved, and to anſwer Damages to him for duing 
Jodgey' War. thereof, as if he or — had done the ſame without any _ Proceſs, 


rant for Warrant, Order, J udgment, or Decree at all tl 5 
eſcaping out 1 enn Rd Hamme -ON- | | 
of Priſon on a pews 5 Mod. 95. Parker ver. Sir William Meer. 2 Salk. 626. pl. 14 e 
8. C.—80 a Citation may be ſued out of the — Zourt on a Sunday, a6 pp. this x 
Carth. 504. Alonſon and Brookbank, © 5 Mod. 44 ut an Tndiftment cannot be taken on 4 
day. 2 Keb. 731. Vent. 107. 2 Sand. 0 "a In Salk. 78. pl. 4. It is ſaid, that the Arreſt is 
void, ſo that the Party may have an Action of falſe Impriſonment for it. And in 5 Mod. 95. it is ſaid,” 
that the Court 1540 not diſeharge the Party on Motion, but directed him to bring an Action of f 
priſonment.---Andin 6 Mod. gs, it is ſaid by Holt C. J. that if the Court will relieve from ſuch an Arreſt, 
it muſt be by a' 2uerela; for it being on a Saungay, is a'FaQt traverſable: But the other Judges h. Id, 
that it could — Motion. 2 Ld: Raytn. 1028, See 8 Mod. 21. 12 Mod. 253, 448, 606, 667. 
Stra. 387. Forteſc. 373... IA Perſon may de arreſted on Sunday,” on Lord Chancellor's Warrant, 
on an Order of Commitment for. Contempt; ; for he is conſidered as in Cuſtody from the Time Wa making 
the Order, and the Warrant is directed to the Goaler, and is in the Nature of an-Eſca ſcape W Farrand. 
Semb. 1 Athins 5 5. -A Perſon may ſurrender voluntarily on a Sunday. Ibid. Proceſs on an Indie- 
ment and an Attachment for a Contempt, may be ſeryed on a Sunday. - 71d. -A Man may be taken 
on an Attachment for Non- performance of an Award, on à Sunday. Ibid.-2.-A Writof Dep r | 


ed on a — 115 is e and e oy denen of i it on a Writ of Error. Fort. 3731, 4 23 
. N Tre 4. Sine . FE 8 It S192 BRin Surads 1 | 
N . 4 * 155 28 | ; ; ' 15 22 7 VT 10 FI, 10 19477 12 * 

Tage % di Jar 22. ; Of the Offence of Swearing. Iguowl | on) 3 
% W 13:5 2 6 +; 4 WW; GRE NOGH degli, 0 

2 * 1 ; Run awe 
| By & 15 13 13 % cap. 9 > all Perſons in the King's Pay at i or 
85 Oarhs, Sc. ſhall Tg puniſhed by. Fin i ee 8 
Court Martial mall think 70 n Rae 
a And b Stat. 19 Geo. 2. cap. 21. every D urer, common Sale 


other Ivy - Sailor or. Seaman convicted of profane Curſing' or "Syearing, forfeits' 7 

bun gen - Shilling, and every other Perſon under the Degree* of a Gentleman tg 

om - Shillings, and eyery Perſon of or above that Degree, five Shillngs, "be 
| for the ſecond Offence double, and for the third* or mote treble o'\ 
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to Gale be 2 in 0 the, mocks fr gh ef an n Hur fax. avery aft. 
$ 4p Haus. [Perſons unable a 


_ Offence, and for any Number A 
to pay to be committed to the Hauſe of Corragian for bn Nays... The 


4 WE edn 4 Day ja gerung the AR kt ne Fonds 
4 ITY K. ibu e 1 . * 
10 bY | * of the Offence & Dranl nn ins | 1880 
n 3 N 10 rn | 
By che ne 4 Na 1. cap. and 27 Fac. g UE all Pete . 
4 conyicted of — by the View of 4 Justice, "Oath'of one 
Witneſs, or Party's Confeſſion, ſhall forfeit 185 OG to PRES _— 
the Poor, to be Tevied by Diſtreſs and Sale of Gopds ; and dos want of Ex 
Diſtreſs, Party to be ſet in the Stocks fix Hours. 8 xr 


By the 13 Car. 2: cap. g. Seamen are to be . by Fins oc. as the 
Court de n think fir. 92 | 
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4. Of the Offence of Wa « the Sacrament. 


By the 1 E. f. cap. 1. Reviling the Sacramept is an Offence for which 
the Party ſhall be imptiſoneqd, fined, and ranſomed and this Statute, 
which was repealgd 1 Ar ar. 2. is "Me. revived: Fo 1 Blix: cop. x ald 
nns e eel] | 


* 
* 115 


10 5. or babe ed t ce- bye. MN » 


73 has 2 & 2. E. 6. ry I. * 6E 6. cap. 1. (which 9 
wy _ . cap. a. and · revived by 1 'Ejiz. cp. 2.) the l . Taper dt 
eſtabliſhes, under ſevere E Penaſes | bur 55 og rang ſties be 
— and colargetd by 1 Eliz. cap. 2. and WER (8p. 
wwhichienaQts the Ule-6f the ſame C mmon ae "with ſome Alec 
thole Statutes of E. 5. ſcem at this Day, to be of little. Uſe 
y the 1 HLA. ap. 2. par. 4. If any Parſon, Vicar, or a Wal 
(66 -ever!Miniſter, *that ought to ſay the ſaſd Common Prayer, Ee. Sal re- 
r faſe to uſe it in ſuch Cburch. Ge. or gther Place where 18 5595 ue jo 
4 miniſter tho ſame, or, wilfully or obſtinately ft 65 81 the Þ the ſa 7 uſe aq 
other Form, or ſpeak any ** 1 in Derogation of he "ſd Bo 2 dr any 
r thing therein-contained, he forfeits for £ i "Offence one Year's. Profit 
<*,ofall' bis ſpirtenal Promotions, , and ſhall ſuffer e a 
* mect;- ad for de Techn -Offencehall be Wan 


In the ConfinaQietrheresf it hin berb reſolved, 85 | 
That under the Words Parſon, Vicar, or other whatſoever Miniſter Dyer 203. 
that ought or ſhould ſay the ſaid Common Prayer, &e., thaſe, Clergymen, pl. 73. 
who babe no Cute, ate inc Sed ar döch as thoſe who have one, and that 8 
They are puniſhable for uſing any other Form, c. inaſtnuch as by, their“ Page 41 
Ordio ation ehe Mare inbligad To officiae in tho Gees of. che Church Ec. | 

and it is ſaid that they are ſufficiently ſhewn 1 to be in n Oelen W the 
Word Clericus in the Mader, . | 

Phat this Statute being. ly, in, the. Alen tive, 
gawing the] uriſaition.of the. Fe oprts, 

from procreding Fas thoſe Offe ers in. chaii own 
bf b Unity arid Peace gf rhe. Church, conſequent Liu 
forthe deprived | by Wee Cours, erding Ae | 

r r | 

And it is further enacted by 1 Eliz. cap. 2: par. 9 . That if any * 


{bein Pardon, oumhet apa Vi Are any Thing in 
War-. «x IN "= - *\Deroga- 


9 | m2 
"18 d Offences: againſf Religion} 
| kl hi OY = 5 De ; 5 ON 8 * FA > +048 S468: Oh 3% at] $03 685.12 2 
jo of (RRM «© Hefogation, Depfaving or Deſpifing of the ſaid Book, Sc, or by open 
1 | 1 0 Fact compel, or'otherwiſe *procure or maintain any Miniſter ta Tay any 
ny , 1 Common Prayer openly, Cc, in other Form, ot ſhall by any of the. ſaid 
„ | | „% Means let any Miniſter to ſay the ſaid Common Prayer, &c. he ſhall 
Fi N WA « forfeit one hundred Marks for the firſt Offence, and four hundred for | 
e (a) Whether 4 the ſecond; & (eb bene e within) ſix Weeks after Con- t 
; J þ f ; U o 


if the Party « viction, he ſhall ſuffer ſix Months Impriſonment for the firſt Offence, 
die within fix 


Weeks, the and twelve for the ſecond) and for the third. Offence ſhall forfeit all u 
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fad Forfeiture Goods and Chattels, and ſhalk-ſuffet Impriſonment for Life.“ 
be not diſ. Nr % Gs e en 20 een 
charged; ſince by the Act of God the Election of paying it, or ſuffering Impriſonment in lieu of it, is 
taken away; quare; & vide Dyer 203, 231. bn ae on 
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6. Of the Offence of teaching School without conforming to the 
; Church, 5 | | & | 


4 1K. * 7 
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* Mainprize forqae Year, , d , ood 
And by the 1 Jac, 1. cap. 4. par. 9. it is enacted, That na Perſon ſhall 


d a SS 3 
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Licence from the Biſhop, is repealed by 6 Geo. 1. cap. 


* * 1 

. : $ » f #4 * i 
4 — F "+ 4 > 
„ * ” 5 eU by * . — 


£0) , 9 1 15 | on 55 ho 25 8 nay . 1. . nt 1 14800 1281 
"= £24 3% { a . „ 8 „ e. 6 / A | > 6 ; 
Page 42 7. Of the Offence in not coming to Church : And herein, ane 
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(0 An b. . * By the 1 Eliz. cap. 2. It is enacted, * That all Perſons inhabiting in 
diament or © ny of the (5) King's Dominions, having no reaſonable Excuſe to be 
Suit on this | «abſent, ſhall endeayour to reſort to their Pariſh Church, Fc. ox on Let 
Statate need 44 thereof to ſome uſual Place where the Common Prayer, 7 ſhall be 
6 pon every Sunday and Holiday, and then and there orderly; abide 
an Inhabitant (c) during the Service, on pain of Puniſhment by the (d) Cenſures of 
of the Kings the Church, and Twelvepence for eyery Offence. By 
ominions, 1 #73 Ft een een eee, e e 4 A 
— that he had no reaſonable Excuſe to be abſent ; but the Defendant, if he hath any Matter of this Kind 
in his Favour, muſt ſhew it himſelf, 2 Leon. 4. Gydb. 148. Nor need the Offence be alledged — 
5 | | þ i | | | the 


8.” 
* 


— 


8 


r . * — 


By the 23 Eiz. cap: i. par. g. it is enacted: ©: That every Perſoꝑ above tt vor 
the Age of ſixteen Years, who ſhall ot repair to ſome Church, Chapel, 
on uſual Place af Common Prayer, but forbear the ſame contrary to the | 
Tenor of the ſaid Statute of 1 Eliz; cap. 2. and being thereof lawfully 3 
a a (a4) This is no 

(a4) convicted, ſhall forfeit to the King, for every (e) Month which he or more than 
ſhe ſhall (F) ſo forbear, (g) twenty Pounddle. what the Law 
Aer 237 Ku Cub 4 it eine 313 $I 4514 19003540 6 * * . * fff implies, and 

therefore there tnuſt be a Judgment on the Conviction to cauſe a Forfeiture. Dyer 160.-pl. 40. 11 Co. 
57. b. 59 b., Rol, Rep. 89, 233., 3 Bulſ. 872. Lotw. 162. -A Condemnation” by Demurrer or Ni 
licit is as much within the Statute as àConviction by Verdict. 11 C0. 58. Rol. Rep. 89, 90. (c) Whith 
is to be underſtood a Lunar Month, or 28 Days, according to the common Rule of Expounding Statutes 
which ſpeak generally of a Month, Velv. 100. Oro. Eliz. 836. 2 Rol, Abr. 62 1. % One fick 
for Part of the Tipe Ho not be excuſed, if it be proved that he was a Recuſang before and after. ' Cro. 

(8). This F 


% 4 


Jac: 529. (8), This Borſtitrs of eventy Povods diſpenſes nt with that of Twelve-pence given by 
| 1 2. * . 5 : 'N N N iin a | 34+ 74 * * 2 4 fd ww 4 A +5 1 
61-9603: l 1 x 


N x £ 
N. . 0 4 85 9 F * . 
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A 1258 J 1 1 a C } 


By the (P) 28 Eliz. cap. 6. and 3 Fac. cap. 4. it is enacted, That every (5) That this 
« Offender being convicted of not coming to Church, contrary to the "ah 4 _ 
Purport of the Statutes above-mentioned, ſhall pay twenty Pounds for 2 bod. 3 
„ every Month after ſuch Conviction, until he ſhall conform himſelf, and is ſometimes 
* come to Church; and that if the Offender ſhall have made default of improperly 
« Payment of the twenty Pounds both for every Month contained in the mg gong 
Comviction, and alſo for every Month ſubſequent, during which he'ſhall J at. 20 
< not conform himſelf to the Church, the King ſhall ſeize, take and enjoy 2 Mod. 240. 
all his Goods, and two Parts of his Hereditaments, [Leaſes and Farms, And. 294. 
jeaving che thitd Part only of the ſame Hereditaments; Leaſes and Farms 3 Keb. 742, 
% to and for the Maintenance and Relief of the ſame Offender, his Wife, + 5 
Children and Family, | notwithſtanding! any prior Conveyance thereof 5, 2 343, 
made by ſuch Offender, with Power of Revocation, or to the Uſe of 371, 382. | 
„ himſelf or his Family :. Alſo. by the ſaid Statute of 3 ac. 1. the: King 2 Ld. Raym. 
may refuſe the Penalty of twenty Pounds a Month, though it be tender- Vt. 1 
ed according to Law, and thereupon ſeize two Parts of all the Heredi- , Vern. 71 1. 
e taments, Leaſes and Farms which at the Time of ſuch Seizure ſhall; be, 
or afterwards ſnall come to any ſuch Offender, or to any other to his Uſe, 
or in; Truſt for him, or at his Diſpoſition, or whereby or in Conſider - 
tion whereof he or his Family ſhall be relieved, maintained or kept, 
leaving unto him his chief Manſion-houſe as Part of his third Part.“ 
Duende 16114 & 1 56 fea nen t | | 
in che Conſtruction of theſe Statutes it hath been holden, | Page 43 
1. That the King by making his Election given him by 3 Fac. 1. cap. 4. Jones 24. 
to ſeize the Offender's Hereditaments, c. waives the Benelit of the twenty Cawley 171. 
Pounds a Month, and the Power of ſeizing the Offenders Gods. | 
2. That Bonds, Recognizances, Ec. taken in the Offender's own Name, 12 Co. 1, 4. 
or in the Names of others to his Uſe, come within the Words, | all his Leon. 98. 
Caan. %% bi „ e ee eee een e ee Noel. Rep. 7. 
3. That no Copyhold Lands are within either of the Statutes, by Owen 35. 
. _ of the Prejudice that would accrue thereby to the Lord of the Leon. 97. 
4 DBA DISSENT ; %%% 777. DION) BZ MBE 
4. That though it may be doubtful on the Statute 28 Eli. cap. 6. Lane 10 
whether Lands conveyed in Truſt by ſome Friend for the Recuſant may be Cawley ; 69. 
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{Nabi 364 $4 Mi ieh on dae ee 7935 300113797 ** | 
the County where the Party was in Truth at the Time, becauſe a mere Non-feazance, and properly ſpeak- 
ing not committed any where. And. 139. Hob. 251. & wide Leon. 167. (e A A ae 
Church, or Abſence from Morning or Evening Service, is equally puniſhable with a total Abſence ; alſo 
be who is abſent from his own Pariſh Church ſhall be obliged to prove where he went to Church. Vid 
Rol. Rep. 93. Godbolt 448. Sid. 230. (4) If the Spiritual Court ground its Prottedings on this 
| Statute, and refuſe to allow a reaſonable Excuſe, it ſhall be prohibited; but nat where it procgode 
merely on the Canons of the Church, 2 Rol. Rep, 438, 455. Bulf. 159. Gibſ. Cod. 358. | 
ſeiſed, 


ane 


" Herely, and Offences againſt Religion. | 


12 Co. 1,2. ſeized; yet it is clear that ſuch 4 may be ſeized by g Fac: I. cap. 4. 
| which exproſily provides, that the King, upon his waving the Forfeiture of 
twenty Pounds a Month, may ſeize two Parts of all the Hereditaments, Cc. 
-which ſhall come to _w_ ſuch Offenders, or to orhers to their Uſe or in 
a Truſt for them. 

Lane 39. . 5. But that the King cannot ſeize Lands of which the Offender is ſeized 
3 in Truſt for a although the Statute hath made no expreſs Proviſion 
; for. Ceſtui que 
Cro. Eli. 6. 51 the Profits of the Lands ſeized by the King by Force of * 

845. Eli. cap. ö. for the Non- pay ment of the twenty Pounds a Month, 

Pie 25* not to be applied to the Satisfaction thereof, but that the Lands desde 

ö 24. . to remain in the King's Bs by way of Pledge, tin the whole Forfeiture 

Hawk. b. C. be paid ſome other But this Conſtruction of the Statute ſeeming 
15, over ſevere, it was ee Ll by 3 Fac. 1. cap. 4. that the Profits of the ſaid 

| Lands ſhould go towards the l of the twenty Pounds. 


. In what Manner they are to be peace 22 ul for thoſe 
Forfeitures, 


As to the Forfeiture of Twielrepdice, it is by the 1 Ele. cap. 2. ani 
3 FJ. 1. cap. 4. enacted, That the ſaid Forfeiture of Twelvepence for 
the Abſence of a Sunday or Holiday may, on the Confeſſibn af the Party, 
„or Oath of one Witneſs, c. be levied on the Gods of the Offender, 
« Sc. By the Warrant of a Juſtice of Peace to the CHurchwarden of the 
«Pariſh where tlie Party dwells, and employed to the Uſe of the Poor.“ 
ST "TP As to the Forfeiture of twenty Pounds for a Months Abſence by the 
f or thn of 23 Eliz. cap. 1. 28 Eliz. cap. 6. and g. Fac. 1. rep. 4. The ſame may 
theſe Claaſes be recovered. by Indictmient, not only in the Coùrt of King's Bench, but 
of theſe Sta · © alſo before Juſtices of Oyer, Aſſiſe, Gaoll Delivery, and Qularter-Seffom | 
rutes, vide <«' of the Peace: And by the 3 Fac. 1. cap. 4.1pdr, J. it is enacted, That 
_ P. C. 44 upom an Indictment- at the HAlſiſes, Goal-Deliyery, or General Seſſions of 
„ e Peace, Proclamation ſhall be made, tharthe Offender fender himſelf 
| '* to the Sheriff before the next Afiſes, Goal- Delivery, or Seſſions 3 rant! 
< that if he ſhall not then appear, of Record, upon ſuch Default recorded, 
« the ſame ſhall be a Conviction in Law, as if a Trial by Verdict on the | 
Indictment had been recorded: And by the ſaid Statute every ſuch 
Convictiòn ſhall: be certified into the Exchequer. 

By the 35 Eliz. cap. 1. par. 10. it is enacted, That all and every the 
ee ſaid Pains, Duties, Forfeitures and Payments fhal} and may be recovered 
and levied to her Majeſty's' Uſe, by Action of Debt, Bill, Plaint, In- 
<, formation, or otherwiſe, in any of the Courts commonly called the 
King's Bench, Common Pleas or Exchequer, in ſuch Sort ànd in all 

Rofpetts, as'by the ordinary Courſe of the Common Laws of this Realm 

t any other Debt due by any fuch Perſon in any other Caſe ſhould; or 

0 + Page 44 ** may be recovered or levied, wherein no Os Protection or Bi. aa 
1 ow ſhall be admitted or-allovied. 
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; {hall er Eoneierbn, — that 1 a "Defaule 1 the! Pp | 
« N e all the Goods, and two! Parts of the Hereditamems of doch an 
«Offender, Cc.“ 
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5 the I "op 1. cap. 4. Fon 8. it is _—_ ” That no lm con- 

& vict ſhall practiſe either the Common or Civil Law, or Phyſick, or uſe 
„the Trade of an Apothecary, or be udge ar Miniſter of any Court, or 
bear any Office in Camp Troo oog, dr Cmpany of Söſchefs, of th any 
« Ship or Fortreſs, but ſhall be yaxggly diſabled for the ſame, and forfeit 
< for every — Offence 1001.“ | 
And it is further enacted, gar. pb 1 That ſuch Recuſapts as ſhall be 
80 conviered i 3th the Time MN the be 18 . Ad ag the 5 — 

ny miniſtr 


4 be Exccuto 
v. 8552 "Aa Pee nd. thay go. 5. at ſons tal es Goran ae 0x 
| H&G 1 5110 Hay 
And * the 23 Elz. cap. r. it is ent” « That every Perſon, for- 
mM bearing the 8 Months, ſhall on Certificate thereof into the 
« King's Bench, by the Ordinary, a Juſti Giſe an Dehyery, 
“ or à Juſtice of Peace Ache Gade wh — Tech Onde . 0 20 or 
& be, be bound with two ſufficient 995 in the Sum of two hundred 


” Pounds, at the leaſt, to the e Behaviour, and ſo continue bound yntil 
Vi ach Qffender {bal confo man eee „ „ Jt r HT | 


9) {\ > ft N (341 ng e oo Fn oo 


en vd benign 71181 
*. whot Meon w thy may! be args, 1 
8 L510) PIT 8 
2 Riz co 1. £87: ,10. it is engcted, Tha every Perſon gpiley 
I A e 17 Water 25 bay. room: 
ed, of at his-Arr WEN at or Frial before; Judgment, ſphmit and e 
bs "bir elf be re. Re 115 of the hel ſpall be ;x 


„ 'before the ADA Me 5 Ne ed, arraigned er tried (hav- 
Rs ing toe before tne e be e bong. ingicted for 
*« his firff Uke Sn IN 18 is Recognition gf ſuch Submiſſian, in 
85 open WY or. 8 Seſſons of the hete ſuch Pe 


4 Gent, e hſcparged of all and (ever om. | 
Wc) 10 the 28 Eliz cap. 6, Mr. 6. that, REC EL any ack Ot. 


fender ſhall make Submiſſion, and become conformable —— to the 
Form limited by the cher A Statute £4 23: Elig : cap. '1,5---0r 


- ſhall fortune to die, that then no Forfeiture o fe 77 | 
* Of Sejzure. of the Fn of the | ſame. Offend 1 om 

Submiſſion and Conformity, or cath, and f all Satiafation 6 e _-— | 
40 2 Arrcardges of of twenty Ponds Monghly, before ſuch Seizure due 0 

* payable, ſhall enſye, or be continued againſt, ſuch, Offenger, o — 

NI "the fame. Perſon all. c contioue, in pom tet to divine Keryfee, ace 

to the Intent of the ig Statute, 


By the 1 F. 1. cap. 4. it is enakted, * That Recuſayt conforming, 
« himſelf according pau, Meaning, of the above-· mentioned Statutes; Sc. Page 45 


hel, durin ace e diſcharged, af all Penalues which (4) aud may 


& 


has he might 0 zerwiſe f ain, by reaſon of his Rane B plead his 
Conformity 
to a Suit eicher by the Informer or King, and eyen =_ nt may have an Audita Querela againſt 
che Ipfarmer ; alſo he may plead, it after a Jadg Fr er 7 ay! wean . x after 


Fxecution hath, bean awarded for the; King, ot — of his Ladd on a Seizure Have been actually 
g 45 to the King 8 , he hath no other Remgdy bo * fenen 1 GP Kun. 391. 2 Jon. 


7 0 Hs | | if KD 5 


— 


* 


— Q 


— 


5 Hereſy, and Offences againſt Veligton. 


5 the Heir of A Recuſant be a Conformiſt, he is ng by 17. 2. 


_—_—. 


cap. 4. as to all Penalties happening by reaſon of his Anceſtor's Recuſancy, 
unleſs two Parts of his Lands were ſeiſed by the King in his Anceſtor's 
Life, in which Caſe they ſhall continue in the King's Hands till the whole 
Debt be levied. . . C MX 1 203 vil 


\ 
5 * * A. : SETS 8 1 ö ö 4 
f i a Fa! 171 7 1 } ; + 74 3 Wh bw. . 3 A 1 . ; i 8 * 
Ax «8 * 0 — — 29 . 5 
5. How a Perſon iu puniſhable for ſuffering ſuch Abſence in 
; . . * 4 
UT 00 eee 1001 9791 


ö 2 2 a 3 A. Fa 5 TT” 7 * 4 3 e 1 1 [+ » 8) | 
© By the 1 Far. 1. cap. 4. Whoever ſhall keep in his Service, Fee or Li- 


„ very, or willingly maintain, Sc. in his Houſe, any Servant, Söjourner 


c or Stranger, (except a Parent wanting, without Fraud, other Habitation 
&« or Maintenance, and except a Ward, Sc.) who fhall forbear going to 
« Church, Ce. for a Month, ſhall for every ſuch Month forfeit 101.” 


8. Of Offences againſt the Eſtabliſhed Church by Proteſtant 
79 171 4% e £ {+ -- SOR... --> iv 0 5d 3 © 
1 £4 inna, 40040 BL + 4 , 0. — e 6 4 We 
By 31 Eliz. cap. 1. © Obſtinate Nonconformiſts were compellable to ab- 
e jure the Realm, and were alſo ſubject to other Penalties ;- and Diſſenters 


. ere farther reſtrained by 17 Car. 2. cap. 2. and 22 Car. 2. cap. 1. but at 


e this Day, by 1 V. & M. cap. 18. all Perſons difſenting from the Church 
, (except Papiſts, and thoſe who ſhall in Preaching or Writing deny the 
« Poctrine of the Trinity) are exempted from all Penal Laws relating to 
% Religion; except 25 Car. 2. cap. 2. (by which all Officers of Truſt are 
-«« bound to receive the Sacrament according to the Uſage of the Church of 
c England, and alſo to take the Oaths of Allegiance and Supremacy, and 


* the Teſt ; and alſo, except 30 Car. 2. cap. 1. by which the Members of 
e both Houſes of Parliament, and all the King's ſworn Servants, are bound 
to make a Declaration againſt Tranſubſtantiation, and the Invocation of 


4 Saints, and the Sacrifice of the Maſs); provided ſuch Diſſenters take the 


„ Oaths of Allegiance and Supremacy, and make the ſaid Declaration 


« againſt Tranſubſtantiation, c. and come to fome Congregation for 


Religious Worſhip in ſome Place regiſtred, either in the Biſhop's Court, 


« or at Seſſions, the Doors whereof ſhall neither be locked, barred nor 
e | | 


© - Alſo by the Statute 1 J. & M. cap. 18. Diſſenting Teachers are to- 


4 lerated, if they take the ſaid Oaths, Cc. at the General or Quarter Seſ- 
« ſions, to be held for the Place where ſuch Perſons live, and ſubſcribe the 


4 Thirty-nine Articles of the Church of England, except thoſe few ſcrupu- 
4 jous ones concerning Church Government and Infant Baptiſm; and by 


« 10 Ann. cap. 2. they may qualify themſelves as well during a Proſecu- 


Niusak. 355 « tion upon any Penal Statute as before, and being qualified in one County | 
Page 46 


« may officiate in another, upon producing a Certificate, and taking the 
64 ſaid Oaths, &c, if required.” | | | 


And by the Statute 1 W. & M. cap. 18. © Thoſe who ſetuple the 


s taking of any Oath are within the like Indulgence, provided they ſub- 


4 ſcribe the aforeſaid Declaration, and alſo a Declaration of F idelity to 


« the King, and againſt the depofing Doctrine and Papal Supremacy, and 


_ « alſo profeſs. their Faith in God the Father, arid Jeſus Chriſt his eternal 
Son, the true God, and the Holy Spirit, one God for evermore; and 
acknowledge the Holy Scriptures of the Old and New Teſtament to be 


given by Divine Inſpiration.” 5 
4 +084 «40455; 


" Herefy, a and Offences againſt Religion, 8 


It has been holden, * this ande a Prohibition lies to the Spiritual 3 Lev. = 
Court proceeding againſt Perſons for Incontinency who have been marrried 
in a M Deen 18 Tasakers 
* VI | making th Decluraion are exempred, 7&8 W. 3.6 27. f. 12. 


By dhe p * I, cad. 4. it ; enaQted, « That if any Magiſtrate ſhall be 
< 5 fk preſent at any Public Meeting for Religious Worſhip, other 
than the Church of England, in the peculiar Habit of, or attended with 
« the Enſigns belonging to, his Office, he ſhall be diſabled to hold ſuch 
c Office, and adjudged n to bear any groſs Oe or aer | 
* ment « eee 80 
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(A) Of the Oziginal and Nature of beriots. fl 
(B) Df the ſeveral Rinds, and where an Hertot * be lald 


And herein, 


1. Where an Heriot ſhall be aid to be due by Cuſtom. 48. 


2. Where an Heriot ſhall be ſaid to be due by Enn or Re- 
ſervation. 50. 


() Ot the Remedies to be e fox the Recovery of 
an Þeriot where it is due. 52. 


0 | (a) Of the Oniginal and Nature of Heriots, 


HE Heriot Duty i is thought by our beſt Antiquaries to be far 
a more ancient than and to differ from (a) Relief, the Original where- e 
of ſeems to be thus. Ancient- gan in 


_ 


ner: 
When the Winks were only for Life, yet if the Tenant diy Son or Relation fit for the Service, the 
Tenant would recommend him to the Lord, and the Lord would generally let him in on better Terms than 
any other; and thus began the Payment of Money on new Admittances, which, when the Feud became 
inheritable, was turned into a Sum certain, and was called a Relief, e 8 a charitable Benige 
nity PINOT OO OR a he paid not the ee IT I 
| | 97 Vc. 


(A) In Lam- (d) Laws themſelves by King Canutus, that 


$pel. Glo.” | Ancieptly, when the Tennles were Muitery, and for Lafer the A ums 
"_ jb. and War- Hotſe of the T'event,: upon bis Neath; went, togatheroviqh abe 


fo. 60 Land, to the Lord, being due to him, as having been pu d aut af thei 


Britton, 18. Brofics of the Land, or ab having heen originally granted by the Lord for | 


publick Defence, and therefore belonged to the Lord, that he might beſtow 
| th6kn\' on the ſecgetdingsTenant!for the Bke Service); bat when the Feud Se- 
© ci&Inheritable,- thaReaſon afithe>Nerioc coafed; and -· then the Arms and 
Wat-Horſe went to che Hait who ſupoeeded to th Land; yet in ſome Ma- 
nos the Cuſtom of the Neriot was by particular Agtecmene tetained, or che 
Lord reſer vel lc a8 Parcel of his Benare ; and thougtzoriginally the Heriot 
was the (5) beſt Horſe, yet in Time it came to be the heſt Beaſt ; for the 
Tenants, to diſappoint their Lords, would often ſell their Arms and Horſes, 


* Page 48 and then of Neceſſity a Law was made that the Lord might take the beſt 


(% Thatin Beaſt in lieu of them, and ſo the Heriot came to be eſteemed the beſt Beaſt 
the Saxon ever after; and as it aroſe by Cuſtom, or Tenure, after the Feud became 
kues! inheritable; hence we find, in ſome Manors, a Cuſtom of paying it in 
Hecker figs (e) Goods,. and in ſome, in Money. : DANS af 
nifies Ar- 


mour, Weapons or Proviſion, and was a Tribute of old given to the Lord of a Manor for his better Pre- 
paration towards War; and therefore at their firſt Inſtitution were paid in Arms, and Habiliments of War. 


Forteſe, in the Preface ts Alſlute and limited Monarchy, 57. le) Fide Kitchen 133. 
Spel. 287. It appears, not only from Spe Kates, but likewiſe from the 


Ame that the Danes were the firſt Inven- 
wy mee ters of Heriots, and that it was a Political Inſtitution of theirs, whereby 


of theſe the Daniſh Tenants were to hold by Military Service, and their Arms and 
Laws, and Horſes, at their Deaths, to revert ro the Public; and by that Mean 


a [= 
among o- ting the whole" Strength and Defence of the Kingdom iat their Hh, 


which fol. Ne e F , Meeder abe Jagen 8 n ee ade 
lows : Si quis Nation to the Engliſh, t ough thereby they enjoye ee ee nd 
Incuria froe Immunities, in their Tenures, than the Daniſh Tenants dic 

Morte repen- 


tina fuerit inteſtat mortuus, Dominus tamen nullam rerum ſuarum partem ( preterguage Wwe de jure” debetnr 
Herriotti nomine) fibi aſſumito, verum ea judicio ſuo Uxori, Liberis & Cognatione Proximis juſte pro ſuo cuique 
Jure difiribuito, Lamb. Sax; Laws, 119. Ml ol in Co, Lit. 185. b. the pe aw ct. . 


. 
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(B) Df the ſeveral Kinds, and where an Hexiot 


4 W 4 ww 
8 4% an 7 
* 5 „ mY * % 


Dyer 199. b. S to the ſeveral Kinds of Heriots, ſome are due by Cuſtom, ſome by 


| Bro. Tit. He- Teaure, and ſome by Reſervation on Deed : hin Ti 
1 P þ 14 1 3 8 A GB A A X28.5 b | 1 of 
22 e e aiv of flag br ge lh un, Uber, wel.Serony Tm 
mori ſua Daitbinum um reſp it (7, . 17 wvel 28 | 85 A 7 , TP . , 4 4 
Se 6 e eee Po e ee tiny Wes te 


| ered. ngn contingit quia fa eff 
Antetefforise " Fletig IB. 1. c. 18.————My Lord Cole ſays, that Heriots are very W. and that 
they ere preferred to Mortuaries, the Lord bei een to the beſt Beaſt, and the ſecond way due 
2 Mortuary; Co. Dit 16 1 170 ＋ Hefte es ffom the Saxon Heregeat, which fi ified BeHir 
Apfarauus, Armour, Weapons, or Provſſtens fer Wär, from the Saxon Word, Herr: Wh ute an 
Anay; and dat, or Fuer, fins" tfuſus 8 uid in exereitum erogatum, and waf f Tribute of o)g, Sven 
10 the Lord bfa'Manbe,” för hig beter Phepatativiis towards War, 80 that it ſeems a Hericr a che be 
m. "Pref. toRernfeur's oo be 1." "In'Froeth of Time, itcame to be paid "oods, B aſts, Money, 
IA. A Rilif differs from an Heriot, Relief not mentioned among the Saxons, 1bid. 


* * ” : 41 . 2 6 * : s IN * 2 . 
F w 1 1 * * 


. 


of Memory; thoſe due by Cuſtom are the moſt frequent, and aroſe by the 7 
Contract or Agreement of the Lord and Tenant, in Conſideration of ſome | 
Benefit or Advantage accruing to the Tenant, and for which an Heriot, as 

the beſt Beaſt, beſt Piece of Houſhold Furniture, &c. became due and 

belonged to the Lord, either on the Death or (c) Alienation of the Tenant, 

and which the Lord may ſeize, either within the Manor or without, at his (% That au 
Election. ” | |  Heriot may 


3 . | 5 1 5 3 be as well 
due by Cuſtom upon an Alienation of the Tenant, as by his Death.“ 8. Co. 106. a, Palm, 342. 


But, though a Cuſtom that the Lord ſhall have the beſt Beaſt, Ec. of his Dyer 199. b. 
Tenant who dies, is good, yet a Cuſtom or Preſctiption to have a Heriot 1 33. 

of every Stranger dying within ſuch a Manor, is void; becauſe it cannot p 1 

have a reaſonable Commencement between the Lord and a Stranger, though 561. 5 

it may between him and his Tenants. g | | 
So a Cuſtom or Preſcription to have a Heriot, viz. the beſt Beaſt of his 

| Tenant, and if i be efloigned before the Lord (4) frifes it, chat chen he 5g. aiudge 
may take the Beaſt of any other Perſon Levant and Couchant upon the N. Bend 
Land, is unreaſonable and void. | 112. pl 147: 

| | X * 

4 Mod. 321: cited. Dyer Vo: 2 Stra. 1145, 1224 (4) But the Cattle of a 3 8 ks 


diſtramed, though not ſeiſe Bendl. 3oz. pl. 294. Dalſ. 61. Owen 146. March 165. & wide 
infra. Letter (C) 52. . 15 | 


If the Cuſtom be, chat the Lord ought to have the beſt Beaft as an He- 7 H. 6. 26. b. 
riot of him that dies his Tenant, and the Parſon of the Parifh the ſecond Bro. Tit. He- 
beſt Bvalt as a Mortuary; if the Tenant holds two ſeveral Tenements of —_ 8 ; 
the Lord, ſubject to the Ouſtom, within the Pariſh, the Lord ſhall have 22. 
the two ibeſt Beaſts, within the Intent of the Cuſtom, and the Parſon the Rol. Abr. 
thad; 5 4% a in | ets bo OY 367. 8. C. 

* A Copyholder for Life, where the Cuſtom is, that if the Tenant died * Page 49 
Feiſed, a Heriot Thould be paid, dies difleifed or ouſted, the Lord having ziarck 22. 
Helt granted the Seignory to A. for 99 Tears, if the Tenant thould ſo long Marit and 
hee, Remainder to B. for 000 Years; and herein two Queſtions were Morrice. 
made: aft, Whether the Heriot ſhould be paid, becauſe the Copyholder 2 Rol. Abr. 
did not die ſeifed : And as to this, the Court held clearly, that a Heriot 7*: 8. ©. 
was due and paynble; for notwithſtanding the Ouſter and Diſſeiſin, he till = 
continued legal Tenant, and ſuch Diſſeiſin might have been by Combination 
do defeat the Lord ef his Heriot. The ſecond Qgeſtion was (e), to whom () That an 

the Heriot uld be paid: And as to this, the Court held clearly, that the Heriot hall 
Remainder Man for 4000 Years could have ne to it, becauſe the go with the 
Copyholder was never his Tenant; and as to the Grantee for 99 Years, 1 
Barkley Juſtice was of Opinion, that it belonged to him; but hereof Jones and aldi 
Juſtice (they two only being in Coutt) doubted, becauſe that eo Juſftante incident 
the Tenant died, coder Inflante the Eſtate of che Grantee for 99 Years chereto, : 
Was deter minen. | wi * Lutw. 1367. 
If by che Cuſtom of a Copyhold Manor the Lord may grant a Copyhold 
to three Perſons, to hold to them ſucceſſive ſicut nominantur in Charta, & GMod. 63, . 
non alibi, for their Lives, and that on the Death of every Tenant the Lord Salk. 188. pl. 
Ahould have his beſt Beaſt for an Heriot, and a Grant is made to F. S. and 7. 8. 5 : 
his Aﬀigns, to hold to him for his own Life and the Lives of two others; ee Ke 
this at leaſt is a good Grant for the Life of J. S. 70 not ſtrictly pur- Ld. Raym. 
uam to the Cuſtom, and the Lord on his Death ſhall have an Heriot; but 1 
. 4 bug 1 n | be * | ee ld. © 
49 inn Be FOOTE Ot ae 4 £0 134. 12 Mod, 57. Will Rep. 781. pl. 227. 
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pPeriot. 


he cannot have an Heriot on the Death ef the Cęſtui que Vies (b) becauſe 
(3) So where they were never his Tenants, e {ore 
a Bill was ex- | 1 | | FE | : 
hibited in Chancery to diſcover the beſt Beaſt of Ce/fui gue Truſt of a College Leaſe, and the Defendant 
demurred thereto, becauſe the beſt Beaſt of Ceſtui 7 Truft could not be taken for a Heriot; alſo it a 


peared by the Plaintfff's own ſhewing, that the Tenants who had the Eftate in Law in them were An 
living; and the Demurrer was allowed. Vern. 441. | x | . 


4 Ms. 8 188 „ —_ 
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Salk. 199. If a Copyholder for Life, on whoſe Death the Lord is intitled to a 
HANAeriot, becomes a Bankrupt, and the Copyhold is aſſigned to the Cre- 
ditors, this Tranſmutation of the Tenant by Act of Parliament ſhall not 
work a Prejudice to the Lord; but the Lord ſhall, on the Death of the 
(c Rats w__ (c) Copyholder, have an Heriot. „ 
on the Deat | 


of the Aſſignee, 2 Ld. Raym. 1002, 


AD KA 
— — — — — 


8 Co. 106. If an Heriot be due by Cuſtom of the Manor, viz. that upon the Death 
"2 3 of every Tenant of the Manor the Lord ſhall have an Heriot, if the Lord 
TO purchaſes Parcel of the Tenancy it ſhall not extinguiſh the Cuſtom, becauſe 
the Lord has only purchaſed Part, and the Tenant, on Account of the Re- 
ſidue, is ſtill within the Lord's Homage, and Tenant of his Manor; and 
conſequently upon his Death, as upon the Death of every other Tenant 

of the Manor, the Lord is intitled to the Heriot. tne thn 
$ Co. 104. But if the Heriot were due by Tenure or Heriot-Service, and the Lord 
8 4 had purchaſed Parcel of the Tenancy, the whole Heriot- Service had been 
eo. „ extinct; for being intire, it cannot, from the Nature of the Thing, be ap- 

„ portioned, and the Tenant ſhall be diſcharged from the Payment of it: For 
the whole Tenancy being equally chargeable with the Payment of ſuch'Ser- 
vice, the Lord by his own Act ſhall not diſcharge Part, and throw: the 

whole Burden upon the Reſidue, for his own private Benefit and Ad- 

vantage. | , 85 0 © 

If — 2 be Lord and Tenant by Fealty and Heriot- Service, and the 
Tenant aliens Part of the Tenancy, the Alienee ſhould hold by a diſtinct 
HANeriot-Service; for in this Caſe the Services ſhall be (d) multiplied; and 
* Page 50 ® if after ſuch Alienation the Lord purchaſes the Reſidue of the Tenancy, 
only the Heriot-Service due from the firſt Tenant ſhall be extinguiſned; 
becauſe by the Alienation each held his Proportion by a ſeparate anddiſtin& 


| 'Tenure ; and therefore if the Lord purchaſes one Tenancy, that can no 
8 Co. 104. 


way affect the Services of his other Tenant z but if the Lord, before the 
Sys Tenancy had been ſeparated and held by two diſtin& Tenures, had: pur- 


Co, Lit. 149. chaſed Part of it, the whole Heriot-Service had been extinct, for the Rea- 
ao ſons above-mentioned. „ 1 TO 


b. | 4 
(4) That if ed | 2 i . 
the Tenure be by Homage, Fealty and a Horſe, Hawk or Spur, if the Tenant aliens Part, the Services 
ſhall multiply, and both Feoffor and Feoffee ſhall pay each of them a Horſe and a Spur to the Lord; but 
if the Tenure had been by any corporal Service, as to be Butler to the Lord, Steward or Bailiff of his Ma- 
nor, or to cover or repair his Houſe, or to reap or threſh his Corn; in all theſe Caſes upon Alienation of 
Part, ſuch perſonal Services ſhall not multiply. Co. Lit. 149. 6 Co. 1. -Bruerten's Caſe, Plow, 240. 


"i 


Palm. 342. "If by the Cuſtam of a Manor every Copyholder, upon his Alienation and 
Snag ver. Fox. Surtender, is to pay a Heriot to the Lord, and a Copy holder ſurrenders Part 

| of his Copyhold to one, and Part to another, and retains Part in his own 
Hands, the Hertots in this Caſe ſhall be multiplied ; and as to the firſt 

Alienation, the Heriot ſhall be paid by the Copyholder who aliened, be- 

cauſe he ſtill continued Tenant to the Lord, and ſo upon the Alienation of 

every other Tenant zoties quoties; for otherwiſe it might be in the Power 

of the Copy holder intirely to defeat the Lord of his Heriot. 


11 


The Dean and Chapter of Worceſter were ſeiſed of the Manor of H. 6 Co. 37. 
in Fee in Right of their Church, of which Manor one G. was Copyholder Cro. Jac. 765 
for Life under the antient Rent of 8 5. and 8 d. payable at the four Quar- oo. 759. 
ter-Days of the Year, and heriotable at the Death of the Tenant, and Dean and 
the Copyholds of that Manor were grantable by Cuſtom for three Lives; Chapter of 
the Dean and Chapter by Indenture under their common, Seal demiſe the 4 orcefter. , 
ſaid Lands to G. and his Aſſigns, for the Lives of A. B. and & and the 1 e 
Survivor of them, rendering 85. and 8 d. half-yearly, and without Reſer- 6 Mod. 64. 
vation of any Heriot; and after this Leaſe made the Dean dies, and his S8. C. cited. 
Succeſſor and the Chapter enter to avoid this Leaſe, upon the 13 Eliz. 
cap. 10. (among other Reaſons) becauſe the antient Rent was not reſerved, 
by reaſon of the Loſs of the Heriot: But the Leaſe was adjudged good, 
and that it ſhould bind the Succeſſor. For the 13 Eliz. cap. 10. does not 
avoid any Leaſe, if the accuſtomed Rent or more be reſerved; and here the 

accuſtomed Rent is reſerved, and the Omiſſion or Loſs of the Heriot is 
not material, becauſe that was not a Thing annual or depending upon the 
Rent, but perfectly caſual and accidental. „ Ft 2 


2. Where an Heriot ſhall be ſaid to be due by Tenure or 
x | Reſervation, _ FO 


It has been already obſerved, that when the Feud became inheritable the 


4144 


bind the Heir, than the Seifin of any ocher Tenant for Life, who has n the Death of 


O the Wife, be- 
cauſe the Wife 
can have no 


Property. 4 Leon. 239.— See Com. D. 2 V. 408. 


A Man made a Leaſe for 99 Years, if A. B. and C. ſhould ſo long live, Mod. 216. 
rendering an Heriot after the Death of each of them ſucceſſively as they : Mod. 93. 
were all three named in the Deed ; the laſt named died firſt ; and if an 5 ff a 
Heriot ſhould be paid, was the Queſtion. It was objected, that the Reſer- FEY 
vation being upon the Death of the three ſucceſſively, the Leſſor was con- 
tented to truſt to that Contingency : But as to this Point the Court gave no 
Opinion; but Judgment was given againſt the Avowant for other Faults * Page 31 
in = Pleadings 4. F, DIS  t See Com. 


1 e eee en Dig. z V. 405, 
3 ; 5 y b, 5 A 4.4. I ; G \J My $ # 408. 


In Covenant the Plaintiff ſets forth a Leaſe made to the Defendant for . 
99 Tears, if J. and S. ſhould ſo long live, which Leaſe was to commence Vent. 9. 91. 
after the End, Forfeiture, Surrender, or other Determination of another Lev. 294. 

Leaſe for 99 Years, if A. and B. did ſo long live, & poſt. Principium inde Sid. 4377 
reddendo & ſolvende. 10 1. Rent per Ann. and alſo one Capon every Cbriſt- © 18 
mas, ac etiam reddendo & ſolvendo to the Lord the chief Rent, and alſo j,,;,, ed 
rendering and paying at the Death of J. or &. or either of them, 3 J. in the Kerns. 
Name of an He and alſo doing ſeveral Days Work with his Team 


| ad 
. 1 ; , 15 ; ” a 
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at ſuch Days in the Tear as was therein appointed; he faith that J. is dead, 
and that S. is Rying, and that the Defendam according to his Covenants 
hath not paid the 31. Hr. and upon Demurrer, the Queſtion was, whether 
the 3 J. was payable before the Leaſe took Effect. Reling C. J. was of 
Opinion, 1}. That a Reſervation being in lieu of the Profits, the other 
Reſervations (though there had been no ſuch Thing expreſſed as Þoft Prin- 
cipium inde) muſt not have begun till the Leaſe had come into Poſſeſ- 
ſion. 2diy, that this 37. is a Sum in groſs, and could not have been 
diſtrained for, being only an Agreement of the Parties that a Sum of 
Money ſhould be paid at the Death of J. and S. or either of them, like an 
Agreement to pay a Fine; and being ſuch an Agreement fhall be paid, 
though the Leaſe never take Effect; neither is it material what other Re- 
ſervat ions it comes in Company with, for no Body ſhall make an Interpte- 
tation of the expreſs Words of the Party. But the other three Judges were 
of Opinion that the 3 J. in the Name of an Heriot was not to be paid 
upon any Death that fell out before the Leaſe came into Poſſeſſion; for 
though it be appointed to be paid after the Deathrof J. and S. or either of 
them, yet that muſt be underſtood ſecundum Subjefiam materiam, viz. if 
their Death happen within the Term ; for till the former Leaſe expire, this 
is a future Intereſt; and then the Leſſor hath no Reverſion, and the Leſſee 
has no Term; and how then can a Heriet be payable? for a Heriot by 
Reſervation is in the Nature of a Rent, and may be diſtrained for as well 
(a) For this as any other. 2dly, (a) Covenants muſt be expounded according to the In- 
vide Hob. 275. tentions of the Parties, Which are to be collected from the Nature of the 
Dyer 371. Grant on which they depend, and of other Covenants which come in Com- 
= 5-377 pany with them ; and therefore the Reſervation'of 37. in the Name of an 
pl. 27. 4 ; 3 en we Pe T qu ns ae, N 
10 Co. 107. Heriot being upon Account of the Term, and the Term not being yet 
| come in eſe, and alſo being joined with other Reſervations, none of which 
were to begin till p Pfincipium of the Term, this muſt have the ſame 
Conſtruction too, and muſt not eommence before the Term. 3 
Ik to un Avowry for Heriet Ceſtom or Serviee, the Party pleads in Bar, 
Hob. 176. chat che Tenant at the Time of his Death ulla huber Animalia; this, as 


Hutt, 27. to its being a goed Plea, is left 4 Quære by 'Hobart and Hutton; though 


N the latter Book ſeems te hold it a good Pleu, and chat it will bar the Lord 
@) H ra eſpecially (5) if there was no fraudulent Diſpoſition to defeat the Lord 


mall have his his Heriot; in which Caſe he has his Remedy by Force of the Statute (c) 


Heriot, tho“ 13 Eliz. cap. 5. ſet. 3. 
the Tenant | | 


| deviſes awayiall Mie Goods, Co. Lt. 158. b. (e) An Kerio brought. on this Statiite by the Lord 


againſt a Nerfon being Party toda frundlulent Diſpoſition, in order to Uefont u Lord of his Heridt, 2 Leon 


— SF ECACENEE 


ig * (C) Of the Remedies tv be purfued ko: the 
"Fu \ Recovery of an Hertot when it is due. 5 


Bro. Tit. Ei. T ſeems to Have been always agreed, that for an Heriot. Cuſtom the = 
riet, 2, 3. Lord might ſeize the belt Beaſt of the Tenant, or whatever elſe was 
ve as an Heriot, Where ver he could find it. Ws 8 
2 and But according to ſome antient Opinions, the Lord could only diſtrain, 
tadiur, Dia- hut hot ſeize for an Heriot- Service; becuuſe, ſay they, it lies in Render, 
oe" 9: and not Prender; Alſo the Fortn'of Pleading is, that he was ſeiſed thereof 
pl. 47. 3. by the Hands'of his Tenant, which would abfurd, if the Lord had fuch 
Keilw, 82, @ Property therein that he might ſeize it as his own, . 


3 85 But 


— rr * 8 ' x — 2 —— le ery ot eee rt 9s et 


1 


2 But it e been kde adjodg d, that for a Heriot- Service, br for a Plow. 96. dd- 
Hirios reſerved by way of Tenure, the Lord may either ſeize or diſtrain ; Jet 
for when the Tenant agrees that the Lord ſball on his Death have his beſt © Cro, Blix. | 
Beaſt; Sc. the Lord hath his Election which Beaſt” he will take, and by 556, ang 
| ſeizing thereof reduces that to his Poſſeſſion, wherein he had a Propery at Sieb S. P. 
the Death of the Tenant, without the concurring Act of any other Perſon; 3 in 
and ir is not like the Caſe where the Leſſor reſerves 204. or a Robe, for 2 W Ind * 
there che Lefſee bath his Election which he will pay, and 8 to do e leds 


fa [ud t 
| firſt Act, the Lord cannot ſeize, Une muſt diſtrain. 1K — 1 8 3 


| trary in C. B. 
Moor 540. 8. C. ders accordin by in B, Mc on 40e wink he bare of be Court of C. B. 
And. 298. 5. C. as ee C. 5 


1 0 ; ” - a » 7 


"I 


Alſo eh * SEA may eicher . or difirain for an {MA Cro. Car. 60. 
yet he can only ſeize the (a) proper Beaſt of the Tenant ; but he may (©) This mu 


(5) diftrain any Man 'a Beaſts 1 which. a are 8 che JON 8 and! retain them 8 
8 Nen the Heriot be OW : 5 


Tenant. | 
| 3 Mod. 231. 
Tr 169, 30 | 0 Fri a al 61. Owen, 146 March ON N. Bendl. 302. pl. 
rig it Rep. 35. ow | | 


- oY 


3 it hath 3 ruled, chat for a Heriot-Cuſtom or Barks 3 Land I Ik. * 
may ſeize as well in the Manor as out; 3 but if he S i muſt 1 * NN 


= 4 Auſtin and 
in the Manor. . per 


f 141 7 7 132 ; \ Cur." 
Show. 51. 8. P. 3 Mod: 5 8. p. a Cro. "IR 480. Joies 30 14. Raym. 169, 308, 
(e) For a Heriot-Cuſtom the Lord may ſeize in the Highway, for that is 2 Diftieſs, but a Seizure 3 bus 
he cannot diftrain for a Heriot-Service there. 2 Inft. 132. 


Bur i it is ſaid, that this Liberty muſt be underſtood to * annexed to Show. 81. 
antient Tenutes, on which the Lords had many Privileges, and not tò be 3 Mod. 23 f. 
extended to thoſe which are created within Time of Memory, upon par- (4) 2 Eutw. 


ticular Reſervations ; and therefore (d) where a Leaſe was made of Land for 200 5 en | 


9 Years, if A. and B. ſhould ſo long live, reſerving a yearly Rent and an 3 Mod. 230. 
Heriot, or 40 5. in lieu thereof, after the Death of either of them, provided S. C. adjourn- 
that no Heriot ſhall be paid after the Death of A. living B. and A. and B. ed into the 
being both dead, and conſequently the Leaſe (e) determined; the Court ©*<hequers 


was divided in Opinion whether the Leſſor could ( wy diſtrain for the Heriot 8 


29: 
or not. G . 2 Mod. 93. 


1 WY Fi aun 0) That after 
the Determination of the Loaf the Leffor ak. Co. Lit. 45 6 Co. 64. But for this wide 


Title Rents, and the Statute of the 8 Ann, e. Lat ſ. 6. 77 But cos. Þ have an „Nie of Covenant. 
1. 165, \ g 6 


If hl Tenure be by Rent and Heriot-Service, viz. to have the beſt 
Beaſt after. the Death of the Tenant, and the Lord diſtrains for the He- p ec3 
riot, he need not in his Avowry ſhew which was the beſt Beaſt which he WA 
was intitled to, nor of what Value it was; for the Tenant might have 
eſloigned the Cattle, and thereby it might be impoſſible for the Lord to 
know which was the beſt Beaſt ; and the Tenant at his Peril is to render Co. Car 260. 


the beſt Beaſt or ſufficient Recompence. 0 Major and 


| Brandæuood 
adjudged, and two ) Procedonts cited to the ſame . 3 300. 8. C. adjudged, and the ſame Pre- 
cedents taken Notice of; but there ſaid, that there were divers Precedents in which the beſt Beaſt is pre- 
ciſely avowed, and this by the Reporter i is ſaid to be the, beſt Way, when it can be known, though the 
other is ſufficient :— But in Hob. 176. Shaw and Tayhr, for this Incertainty ia che N Judgment 
was given againſt the Lords! Hutt. 4+$.C, and 8. P. e ia flobart. © 


vor, Ill. — * loa A 2 


:2 reported and paying aftet the Death of the 
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| Heyſot. 
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* . 313. 11 in Revlevin the Nefendant avows for an „desde upon a Leaſe as by 


CW; 25 fademore tot Barett, Alſjgns, for 99 Years, if the ſaid. A. F. 
vide this 84 and C. or any of chem, ſhould ſo long live, rendering Rent, and rendering 

40 A. his Executors and Aliens, his or 
in Herley 57. their beſt Beaſt for an Heriot, or go f. at the Election of the Leſſor, his 


and 2 Rol. Meirs or Aſſigns, and A. aſſigus to: J, S. and dies, on whom the Leſſor di- 


Abr. 451 ſtrains; and upon Oyer of the Indenture : ĩt appears, that the Clauſe for the 


Hlexiot was rendering and paying to tbe Laſſor, bis Heirs and Aſſigns, after the 
Death of the ſaid A. B. and C. and every of them, his or their beſt Beaſt in be 
Name of an Heriot, or 50s. &c. This Variance is fatal; for tho the Leſſor 
be intitled to an Heriot on the Death of A. B. or C. yet ought he to have 
ſet it forth according to the Indenture, and not tb have avowed for an 
Heriot after the Death of A. his Executors and Aſſigns, when there are no 
Words which make an Heriot payable o on the Death of the Executors or 
Boll. 101. In Heriot be due by Cuſtom from every T enant dying ſeifd, u , the Lord 
| need not alledge what Eſtate the Tenant died ſeiſed o 
. Cro.Eliz. 530 But where a Perſon would intitle himſelf as Deviſee of a Reverſion afer 


Dyer 229. à Leaſe on which an Heriot is reſerved, he oyght to ſhew of what Eſtate 


Sid. 265- the Deviſor was ſeiſed at the Time of "making his Will, and. (a) that he 


+ 1 1 ag died ſeiſed of ſuch Eſtate for 2 Gang before his Death, the Wil could 


See-Eq. Caſ. not . r | 
r. 46. 0 

. 1 516. 85 Wil. Rap. 2 20. * 6, "I 145. wy PR 252. = ag Vern. 165. 283. Ch. 

Pre. 136. 8 Mod, 72, 123, 221. 9 Mod. 32, 122, 157, 159, 171. 10 Mod. 45+ ,12 Mod. 23, 549. 


4 


Caſ. Temp. kg: wk e 763. ne 3477+ 2 Stra. 1221. doeinde 390. 
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(A) Df the vera Kinds, a and wha gall be fa a ÞHigh- 
r 
(B) To whom the Highway and Soll belong. 54. we 
10 ho bath a Right to a Way, and bow be muſt claim 
A,, $6 ts 
(o) Whether a-bighway may be changed. 56. 
| GY Df Stopping a Highway, and _ Hulances therein. 
Cs 1 
7 (P ) Who are obliged to repair a Way by the Common 
Lam; and herein where a Perſan ſhall he liable bey 
© © reafon of Incloſure, Tenure, 02 Pzeſcription. 57. 
(0) Df the Pyoviſion for Repatring the Highways by 'fe- 
veral Aas of Parliament. 59. £ 


 - (i) Dow 


| (ch) dee Pente to Hite i are to eee 
| dil, and what Defence they may make. 6e. 5 


"Tam? adj ee od ho nge of mow of on f 7 413 bes + von e 
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+ 3 55 6 Andy hers. 0 but four. Highways s Ales. 

which were free and common to all the King's Subjects, and through. YT 
which they might paſs without any Toll, unleſs there was a parti- n 
cular Conſideration for it; all others, which we have at this Day, of Tenure, 
ate ſuppoſed to have been made through private Perſons Grounds, on a &c. the Ti. 
Writ of Ad quod Damnum, &c. which being an Injury to the Owner of the 1 
Soil it is Ci) fi (that! Hhey md) eta for Fol” * any ſpecial all Lands in 


* Conſideration, 


England, wiz. 
Contributions 


againſt Invaſions, to the tre- a 4 Bridges (3) Mod. 231. 2 Mod. 145. Ld. Raym. 385, 


here are fays my Lord ci at 11 Day three Kinds of. Ways : oo li zo. 

5 1 F Ae Called. i in Latin "Ter 2 2. Pack and Primeway, which is | 

i a Horſe and a Footway, called i in. Fin Aut. 3. A. Cartway, called 

tin Via bt Aditus,” Which tonitai ins the other two, as well as a Cart- 


— and is 125 Via Regia, if it t common to all Men Fn | 
CONE 1 Perſon 7 


a eich is common to all; . ings Subjects whether it . led ont i. 


a be Own and that any ſuch Cartway my becalled the King 8 Highway : Vent 189, 


"that Nuſahces 1 in _— of che ſaid; Ways are puniſhable by Indictment; for On, my 56. 
e e gw wer 9 all: For Nan eren <ionable he od, 25 8 


„ „ 08 


char a Har to a Ba Church, or - the commoni F ields of. 4 Rong or to 1 174. 
a fees whicht terminates here, may be called a Private gender becauſe it i 359 . 


110 aer ers have e ae Tie out of Mind, ke che Nee bad. Rol. yy 
to go by Outlets on the Land adjoining to a Highway i in an open F ield, 390. 
ll Outlets are Parcel of the Highway; and therefore if they be wn I * 366, 
— pag Shs: "Track: r PEI Sobek =P 1 : 
g. Lon. 


»V I: PL % th - 


0 K* wham dhe Highway « and d an belong. 


H OUGH every Bl Highway is ſaid to be the King's, yer this muſt be 2 E. 4.9. 
1 vUnderſtood fo, as chat in every Highway 1 the Kivg and his Subjects Rol. Abr. 392. 
may 1 and —— onal Pleafore, | . 

| ut 


/ 
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Rol. Abr. 


6 


na the n 2 — 
9 ire ts... Date 1 — "ou 


Highways. 
Rol. Abr. But the Freehold, and all the Profits as Trees, Sc. belong to the (5) 
392, Lord of the Soil, or to the Owner of the Lands on both Sides the Way. 
(5) That i *. Rn 6 i by 


Trees grow upon the Highway, be to whom the Seignory of the Leet of the ſame Place doth belong ſhall 
have the Trees. Rol. Abr. 392. . | Gods 


i: . a. Bf r 


1 a. Ho * TT 


+5 4.9.  ,; Alſo the Lord or-Owner of the Soil ſhall have an Aion of Treſpaſs for 
e digging the Ground. 9 + Wia n TE | | * th ugh 

3 But the Lord of a Rape, within which there are ten Hundreds, may 

Abbes preſcribe to have all the Trees growing within any Highway within this 
Rape, though the Manor or Soil adjoining belongs to another: For Uſage 

| 42, to take the Trees is a good Badge of Ownerſhip. 72 eee | 


Keilw. 141. 


4 8 


 ; 
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(Cc) Who hath a Right: to a Way, and how he 
muft claim it 


Vent. 274. Man may have a Way either by Preſcription, by Grant, by Reſer- 
2 Lev. or | vation, by Implication, or by Owelty of Partition, and ſhall not 
3 Ke , 


b. ö, Jobs in 2 Ca. Claugend. be obliged to ſhew which Way he claims it; but it will 
a be ſufficient for him to alledge debet & ſolet, &c. but in a Bar or Repli- 
8 e / „ ͤ 
Yelv. 16. But he who preſcribes for a Way, muſt ſhew in certain (4) whether it is 
(1) The uſual A Foot, Horſe, or Cartway. | 3 F | Ene 
Form now Ra 3 


| uſed in Engliſh is, to go, return, paſs, and repaſs, on Foot and on Horſeback, and with his and cheir 


Horſes, Carts, Waggons, and «ther Carriages. 


59 If in Bar of an Action of Treſpaſs the Defendant pleads that J. S. and all g 
Yelv. 163. thoſe whoſe Eſtate he hath in certain Lands, for themſelves and their Ser- 


adjudged. wvants, Time out of Mind have had and uſed a Way in per & trans the 


1 Place where, c. to the ſaid Lands, this is no good Plea, becauſe it is not 


= Tacicath- (9) ſhewn (c) 4 quo Loco the ſaid Way is claimed, and the rather, becauſe 


ment upon, or it is claimed by Preſcription,” which ought not to be laid in certo Loco. 


not repairing. 2. | f 1 2 11 la 3 
the W it muſt be ſhewn, 2 Rol. Abr. 81. pl. 18.— · But it need not be ſhewn where in pleadin 
an Highway is named only as an Abuttal, and is not the Foundation of the Plea, Palm. 421. (e) It - 
muſt be ſhewn @ quo loco ad quem, becauſe you muſt not go over any Ground but to the right Place. Hob, 
198. yet vide 2 Rol. Rep. 134. and ſuch Defect is helped where Iſſue is joined and tried upon the Right 


the Way. Hob. 189, 190. Hutton 10, Vent. 13, 2 Keb. 480, 488. adjudged, & wideBrownl. 


Rol. Abr. If A. be ſeiſed in Fee of a Backſide in a Town, and the High-ſtreet is 
391- Hodder next adjoining thereto of the Eaſt, and there is a Gate in the Backſide which 
and Holman. incloſes it from the Street, the Gate being in the Eaſt next to the Street, and 
A. is alſo ſeiſed in Fee of a Meſſuage and Piece of Land next adjoining to 

the Backſide of the North of the Backſide, and by Deed infeoffs B. of the 

Meſſuage and Piece of Land which are of the North of the Backſide, and 

by the ſame Deed further grants to him and his Heirs liber ingreſſum, epreſe 

ſum, & regreſſum in, ad & extra eadem conceſſa præmiſſa in, per & trans 

prædidt. Januam and Backſide, by force of this Grant B. may go from the 

Street through the Grate, and over the Backſide, to the Meſſuage or Piece 

of Land of which he is infeoffed ; but he cannot go through the ſaid Gate 


2 and 


and Backſide to other Places, or from oe a h td d Street, without 
coming to be ſaid, Mefſyage, or Piece, 0! La 0 
to hi of e Pele 1d grab bn; 48 | pings PEG 


this is mae 3 che ent? ra befor pn 

im Frefpuls' fol b ig. his. Gloſe, if 0 85 

oven this Claſe, becauſe: he had 5 Time out of . bag 

ober ir m B. td Bleckacte, and the Plaintiff replies, I . 

*-of the Treſpaſs; the N with his Carriages tro TY oil Bf 5 85 it 
any A dalint to a Mill; this will note maintain his Actio Action, for 22 27% onde. 


Deſanbamt wab ar Blaghtere,. he might g9 whicher. he would f. * My, & 
|  wideMod.1go. 
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But it ſe ids if a Man hath a Way for Carriages from D. to Rol. Abr. 
Blatkaihe "6 A Coke,” ind after be Potente Land 6d ing 6999: 
Blatkacte, he A uſe the RAW af with Carriages to the Land joining | 

for then it may be very prejbdicial to yi Choſe;” huet it ſcems, if'Þ 

help myvſelf, I muſt ſhew the ſpecial Matter, and that be uſed it * 

Land adjoining. 


A Way muſt not be claimed as (4) I to a. Yelv. 159. 


Houſe, becauſe it is only an en. and no Intereſt. (a) But ĩt 
„ ' 4+ wt 4 may be quaff 
Rr erna 0 160 Gran} (izreof. eg 


If in Bar to an Action abe W pleads, that J. S. and 

all thoſe whoſe Eſtate he hath in certain Lands Time out of Mind, for them- velv. 163. 
ſelvhs/and their, Servants, have had and uſed . in, per & trans the adjudged. 
Place where, Fc. and Þ 1 . AS, van be nod Pls, for, 5) For this 
(3). Paſoginw-is (c) properly a Paſſage. oyer 725 cer Laud 5.“ 605.46 


and he ought to have preſcribed in the Way, and not i6 the Padſig 6, "Ha Preſe tet 


mould have ſuch Words as are proper. and e in Law. in a Leet for 


i ee diverting the 
oth Gs ersl void, for the Word Diver muy be applied to W d a W 
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o Church 1 chow h he himſelf hath Lands nexr adjoining to his ſaid 38 Da 
ous through er Netety he muſt firſt paſs ; yer che n ot e. 797. Regs 
ſcription { ſhall A app ol to the Hands of others. oF, of (A] Sifs 


an hath 
Way over a — Mela; Part nc dock been mba; for th dee ofthe Cale * may 
nen bein. 388. 2 Rol. Rep. 398. 14 „Bak. I 0 00 
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1 K. _ RO edge: ch ns bis Niap as well he could Goa 52, 53. 
hy „but mult plead that mw _ not ng Way at allg. 1 lf Way is 

| t ob- 
Reed; and may irgaded; cheviigh, t ſuch Paſſape is. attended, with (ROY or 0850 5 may 
alledges that he can nat ur bis Way in logon anc 1720 a L xn as he was uſed, and of Right ftill 
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Kitchen 34. |: is clearly agreed to pe a Nuſance to dig a Ditch, or make a Hedge 


Hawk. P. C. Y 


Cro. Car. 265. | | 

Vans. 341: . on Writ of 
ce: F. C. Ach to the Poblic; and 

Hawk. P. C. 0. POOLS 4 

201, 2. ſuch Authority, h 


% 


Rol. Abr. 
399. from that whexeon it is uſed to run, yet the Highway continues in the new 
Channel in the ſame Manner as in the ol. 


F + #54 L332 114 Vail aid a7. ELIT 041% 50k F „ Nel i 
Stopping a Highway, and other Nu- 
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Hawk. P. C. 
212. 


J. over-thwart the Highway, or to erect a new Gate, or to lay Logs of 
Timber in it, or generally to do any other Act which will render it leſs 


F 
\ 2 
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_  rommeious... a5: 4 VER C3 36, | 
Haak P. C. Alſo it is a Nuſance for an Heir, and for which he may be indicted, to 
i continue an Incroachment, or other Nuſance to a Highway, begun by, his. 

194 Anceſtor; becauſe ſuch a Continuance thereof amounts in the Judgment of 


Law to a new Nuſance. | V4. 
2 Rol. Abr. Alfo it is agreed, that it is no Excuſe for him who lays Logs in the High- 
137. y, that he laid them only here and there, ſo that the People might have 
212. | a Paſſage through them by Windings and Turnings. - 1 
g H. 7. Fs Vogt It is a Nuſance to ſuffer the Highway to be incommoded by reaſon of 
Kitchen 36. the Foulneſs, Sc. of the adjoining Ditches, or by Boughs of Trees hanging 
Dalt. c. 26. over it, &c. and it is ſaid, that the Owner of Land next adjoining to the 
Hawk. P. C. Highway, ought of common Right to ſcour his Ditches; but that the 
212, 213. Owner of Land, next adjoining to ſuch Land, is not bound by the Com- 
mon Law ſo to do, without a ſpecial Preſeription; alſo it is ſaid, that the 
| Owner of Frees hanging over an Highway, to the Annoyance of Travellers, 
is bound by the Common Law to lop them; and it is clear, that any other 

Perſon may lop them, ſo far as to avoid the Nuſance. 


2 Kol. Abr. But it is no Nuſance for an Inhabitant of a Town to unlade Billets, Sc. 


137). inthe Street before his Houſe, by reaſon of the Neceſſity of the Caſe, un- 
leſs he ſuffer them to continue there an unreaſonable Time. 

| Any one may juſtify pulling down, or otherwiſe deſtroying, a common 

2 Rol. Abr. Nuſance, as a new Gate or Houſe erected in a Highway ; and it hath been 

e 184. of late holden, that there is no need, in pleading ſuch Juſtification, to ſhew | 

Jon, 221. that as little Damage was done as might be f. N | 


Salk. 458. Mis | 
5 pens. a" But its proper that as little Damage ſhould be done, as poſſible, and its uſual ta al- 
Laage the ſame in Pleading. | 95 1 
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Alſo, beſides that all Nuſanees dre eee 3 ride | . 
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0 5) Who are vbiiged to repar a ; Way by: the 
Common Law; and herein 


"ſhall be able by dale of Inclofure, Tenure, 
02 Preſcription. . 2 
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Alſo if a Pariſh is Pack i in one 8 * Pat: in te 04 abe 
Highways in one County are out of Repair, the whole Pariſh "ſhall con- 
® tribute to the Repair; but there may be an Agreement between the In- * Page Bhi 
habitants, that the one ſhall repair one Part, and the other the other; and 8 
ſuch Agreement is good between themſelves, and for Breach the one EIS 

have an Action upon the Caſe againſt the other; but in an Indicttnent . 
ſnall take no ae of theſe TI for as Wile Ming they are oa. x * 
equally liable. 1 5 *$ 2 * 1 HT QI CE Ain -&, 4 Jud 43. : Ken reg 


ta 10 Med, 150,388. | 19. Mad. 1 19h, 409. Ld, un 2 Ld, Raym. 922, 155 
I 


Therefore if the fadiment is general Taka all the 1 Pariſh, all the Pa- Vent. 256. 
of te Pars co rep 2 he * be eiche tho Path one Part or Precinct May, 112, 
t to repair e Ways wit e P it muſt be alled Keb. zor. 

Fs ſpecial Preſcription, © or ratione tenure, ſuch a Ds. . 


the ns tempis 5 Ge. haye been n with the n of 1 | 
the Ways. graph. 


, *S 5 T* 


But though the Pariſh be obliged of Common Right w to repair "i i Highs "Yu 
ways in it, yet it is certain that particular Perſons may be bound to repair — * 
the Highway, by reaſon of Ineloſure or Preſeription; as where the Owner Ero. Car. 
of Laa not incloſed, next adjoining to the Highway, incloſes his Lands 366. 

on both Sides of it; in which Caſe he is bound to malte à perfect good id. 464 
Way, and ſhall not be encuſed by making it as good as it was before the 
Incloſure, if it were then any way defeRtive z becauſe by the Incloſure he 
takes from the People 5270 by: of going over the Lands ene to the 
common track. . 7&7 G10 

Alſd it is ſaid, that if © one incloſe: Land on one Side, which hath anciencly Sia. 4645 
been incloſed os the other Side, he ought to repair all: the Way; but that 


if chere be not ſuch an ancient Eren the other Side be 
repait'bi bur half the Way.” ns — 2 —_—_— 


| | 
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| 1» —— T= 1 Hedeg Time. cun/ef Mindyi-bet 
2 > Sint, 550 8 to AHipp 4 e one De Handilpiagian the; oth 10 
1252 Sig so Makes 2 Fig; ag there R. {half be chergad uivit:ake We: 
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$4 70 fo 4 But if A. makes a Hedge on the one Side of the Way, and B. on the 
bother, they ſhall be chargeable by Moieties. 


2 Sand. 160, But. it ſeems. clear, that wherever. a. Eerſon makes himſelf liable 
- N iy 4 n that by throwing of it open again, he 
dee, ee UA SUS ee, 
e e 1 e 5 is i Mn n e Vo. 
Lack: =” an never dies Doty er is It e (ev Near eh ede ED 


ave THR it out Ad cd 7 


Hawk. P. C. rity; but it is laid, that ſuch a general Preſeriptiolk 
202, 203. a private . decauſe no Man ĩs bound to do a T ing which his Ja 
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is indidtable erm of ont ebase! zuitzel e19nwl” dn: vd viquanO) en 34940 V1 

for ſuffering e ns 4 al as Als 
a Houſe 3 upon the Highway to be ruinous, Sc. and the Words retione tenure, Ce. if added, are 
Surplus. Salk, 22577 Pl 3. 1010 vonn gi 780 £8 11000.) 5 do m 167 21 99 5 » & % *1 00 A 
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5 n,) 5110 A eb Toit 
Mod. 11. Hadi t ſeems certain in all ee 1, whether a rüste ute bond 
3 Keb. 301. 2 repair a Highway by — Preſcriptiony: that the Pariſh: cannot 
Vent. _ take Advantage. of it on the general Iſſue, but muſt plead it: ſperinliy ; and 
See 10 Mod. that, therefors, if te an — inſt tho Pariſh, for not bepairipgꝰa 
2 64 2% K. ighways chuy plead Not gviky, this: hall be imended only that the Ways 
145 . are in Repair, but does not go to the Right of an, mil viltup» 
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725. 2 d. Raye» 9225 1162, Sus. 179 9p e 21 bend s „6.6 . bell on 257 
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«Hai 202 ur: 4047 $3 51 to tat 0) 3G Mint in rhe «itt 4267 
. = Tati fovera: Statutes for the Amendweyt and. Preſervation of the 
89 8 22 „Highways being very numerous, and it ſome ceſpects. ineffectual, 
nue repealed and reduced imo ohe Ag: {by./bz Ces. 3. cap. 78. the eſſential 
5 ae enge. Th 1 34:2 2 i 3 — — — 80 
1 . HN. 18 E pon Wenty : lecon ay: * 9 
Jar gr tvery Near. Ry 6 5 ſhall -be Sunday, and then on the 
Day following, the Con Heæadboroughs, Tythinzmen, Church- 
wardens, Surveyor of the ng and Houſeholders, being aſſeſſed to 
uny Parochial n Public Rate of every Pariſh, Townſhip, or Place, ſhall 
-afſemble together at the Chureb or Chapel of fuch Pariſh, Ac. or if there 
call he ne Church or Chapel, then at the uſual. Place of publie Meetin 
for ſuch Pariſh, Cc. at the Hour of Eleven in the Forenoon; and 
major Part of them, ſo aſſembled, ſhall mike a Liſt of the Names of at 
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leaſt Ten Perſom living, within ſach, reſpective Pariſhes, Ae. who, esch of 


them have an Eſtate in Lands, Tenements, or Herediraments; lying within 


ſuch reſpective Pariſſj c. in their own, Right, or in the Right of their 
Wives, of the Value of Ten Pounds by the Lear; or a perſonal Eſtate of 
the Value of One hundred Pounds; or are Oeccupiers or Tenants of 


5 


Houſes, (Sc. of the Yearly. Value of Thirty Pounds: And if there ſhall. 


nat be. Ten Perſons having ſuch Qualifications, as aforeſaid, then they ſhall 
inſert in ſuch Bift the Names of ſo) many of ſuch Perſons as are ſo quali- 


fied as above required, together with the Names of ſo many of the moſt 
| ſufficient; and able Inhahitants of ſuch Pxriſn, &c. not ſo qualified, as ſhalł 


make up the Number Ten; if ſo; many can be found; if not, ſo, many aa 
ſhall be there reſident, to ſerve the Offine of Surveyor of the Highways: 


And. the Conſtable Headborough, or Tythingmas, of ſuch Pariſh, Ge. 
ſhall, within Three Days after ſuch Meeting, tianſmit a Duplicate of ſuch; 
Liſt: to One of the Juſtices of the Peace within the Limit of the County, 
Scr where ſuch Pariſh, Sc. ſhall lie, living in or near the ſame; and ſhalb 
alſe return and deliver the original Liſt, made and agreed upon at ſuch; 
Nleetinge to the Juſtices of the Peace, at their Special Seſſions to be held 
for the Highways within that Limit, in the Week next after the Michael- 
moi General: Qvarter Seſſions of the Peace in every Tear; and ſhall alſo, 
within Three Days after makingthe ſaid Liſt; give perſonal Notices to, or 
cauſe Notices in Writing; to be left at the Places of Abode of, the ſeveral 
Perſons contained in ſuch, Liſt, informing them of their being fo. named, 
to the Intent that. they may ſeverally appear before the Juſtices at the ſaid; 
Special Seſſions te accept ſuch Office, if they ſhall. be appointed thereto, 
ot te ſhew Cauſe. if they have any, againſt their being appointed: And. 
the ſaid Juſtices ate required to hold duch Special Selon, at ſuch convenient 
Flnee or Plases, within rheir reſpective Limits, as they, in their Diſcre= 
tion, ſhall judge proper; and to give Notice of the Time arid Place where. 
they imend: to hold the ſame, to the Conſtables, Headboroughs, or Tything- 
men of every ſuck\Pariſh, &c. at leaſt Ten Days before the holding of the 
_ ſaid Sefion;, and the ſuid Jaſtices, from the ſaid; Lifts, by Warrant under 
their Hands and Seals, ſhall appoint One, Two, or more, of ſuch. Perſons as 
aforeſaid; if he on they. ſhall, in the Opinion of ſuch Juſtices, be qualified 
for tho Office of Surveyor; if not, One, Two, or more of the other ſub« 
ſtantial Inhabitants or Oecupiers of Lands, c. within ſuch Pariſh, Cc. 
living within Three Miles thereof, and within the ſame County, fit a 
proper to ſerve the Office: of Surveyor of the Highways for ſuch Pariſh, Cc. 


if any ſuck can be found; which Appointment ſhall, by the Conſtables, 


adbotoughs; or Tythingmen aforeſaid, be notified- to every Perſan 10 
appointed by the ſaid Juſtices, within Three Days after ſuch Appointment, 
by ſerving bim wiah the fad Warrant, or by leaving the ſame, or a true Copy 
thereof, at his Houſe, os uſual Place of Abode; and every Perſon fo ap- 
pointed, if ke aceeprs the ſaid Offire, ſhall' be Surveyor of the Highways 


and duly execute, the Office aforeſaid; and the ſaid Juſtices ſhall then and 
there give ſuch of the ſaid Surveyors! as ſhall perſonally appear before 
them a Charge, for the better Performance of their Duty: And if any of 
the ſaid Perſôns, ſo: appointed, ſhall refuſe or neglect to appear at the ſaid 
Special Sefligns, and accept the ſaid Office, if appointed thereto, in Man- 


ner aforeſaid, or ſhalt not, within Sin Days after being ſerved with ſuch | 


Werrant of Appointment, ſignify his Acceptance thereof, either in Perſon 
oy by Writing, to One of the ſaid Juſtices, he ſhall forfeit the Sum of 
Five Pounds; and in cafe any Perſon ſo appointed by the Juſtices, whoſe 

Name was not contained in ſuch Liſt, ſhall refuſe or neglect to accept the 
ſaid Office, or ſhall not, within Six Days after being ſerved with ſuch 
Appointment, ſhow to One of the Juſtices ſigning ſuch Appointment 
Nei. Ut. 2 + ſufficient 


or the ſaid Pariſb Sc. for the Year enſuing, and ſhall take upon him, 


"TY 2 * 


| ſuiciatit Cauſe 


_— 


— = —_ — — : — = — — EINE: A - _ r — ——_— — = — o . : ER = P * — — * — WE 
— — — — = Pg ren — * — 22. — — i — — — — — — — — — — — — — — — — - — — * A 8 8 = 
— — ' 7 — 2 * 5 bh ß ————5ꝙi2 2 8 - 2 — 5 — — — — 8 * CAKES . 8 Dr Rr 5 
— 4 — — 4 — —.— — — —— — CES — arg —— — — — — — — — — —ñ ö w— - — — — — . - — N = 
A —— - ” * . —— * — — 0 9 * 0 OS 3 a- _ . * A IM "I 2 — S—_ Le IO = rs 9 — — > — = — — — — - 
— — — ————— gs hoot £ 2 8 N = — OE ION = MN — — x — N — 0 — T — i EST > Ex > — — —— . > Lt — * — 
| - 
* 


— IE I IIS TIE 


* — — EW. 


** 


ff 
< 


EPP 
i” "EO OY OY I IP — — — — — G * ws 
— —ͤ— — — 
— 22 En — ” 
* 


By eck. 3. That ihe Surveyor of every Pariſh, &c. who ſhall not re- 
fide therein, but ſhall be appointed with ſuch Salary as aforeſaid, ſhall, 
if required by the Churchwarden, Overſeer of the Poor, or any principal 
Inhabitant of the Pariſh, Sc. for which he ſhall be ſo appointed Surveyor, 
at the Time of his Appointment, or within Fourteen Days after, give /a 
Bond upon Paper, without Stamp thereupon, to ſome proper Perſon, 
within 
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within ſuch Pariſh, £9c. to be nominated by the Juſtices, with ſufficient 


Surveyor ſhall ſend Orders, in Writing, upon the Aſſiſtant, for the Pay- 
8 Work or Materials, which amount 
to Forty Shillings, or upwards,;. and the Surveyor ſhall not be Ae 


not be. 


iir 


zons 3, that then it mall be lawful for the; Juſtices, if they, | 
ſhall think proper, to appoint ſuch Perſon to be Surveyor, far ſuch Pariſh, 
Sc. and allow 5 7 en mentioned in ſuch Agreement, which ſhalt = 
be raiſed and paid in the ſame Manner. as the Salary before mentioned is 5 
directed to be raiſed and paid ; and in caſe any Surveyor to be appointed! | 
under the Authority. of, the Act ſhall die, or become incapable of exe- 
cuting that Office, before ſuch next Special. Seſſions for appointing Sur- 
veyors, the Juſtices, or any Two of them, ſhall and may, at ſome Special 
Seſſions, nominate and appoint ſuch Perſon as they wal think proper, 10 
execute the Office, until ſuch next Special Seſſions for appointing Sur- 
veyors; and, if ſuch deceaſed Surveyor had a Salary, they may allow the 
ſame Salary to his Succeſſor, in Proportion to the Time he ſhall ſerve, the 
Office; and if the Juſtices, at their ſaid Special Seſſions, or at any Time 
afterwards, purſuant to the Powers of the Act, . ſhall appoint more than 
One Perſon for Surveyor of any Pariſh, Fc. all and every Perſon or Per- 
| ſons fo appointed, ſhall be comprehended under the Word Surveyor. in 
every Pactof the AQ. 5. 7 5; 47 THEO” 


By ſe#. 6. No Tree, Buſh, or Shrub, ſhall be permitted to ſtand, , or 
grow, in any Highways, within the Diſtance. of Fifteen Feet from the 
Centre thereof, (except for Ornament or Shelter to the Houſe, Building, 
'or Court-yard of the 8. thereof,) or hereafter to be planted within the 
Diſtance aforeſaid ; but the ſame ſhall reſpectively be cut down, grubbed 
up, and carried away, by the Owner or Occupier of the Land or Soil 
* the ſame doth or ſhall ſtand or grow, 7 7 Ten Days after No- 
tice. to him, her, or them, or his, her, ot their Steward or Agent given 
by the ſaid Surveyors, ot any of them, on Pain of forfeicing, for every 
Neglect, the Sum of Ten Shillings, af 20% „ een 200 19) a 
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2 ET 7. The "Pani ee Land next en to cee High: 
U wy prune, and plaſfi their Hedges, atid ald cut down” ot 

pra qu the Trees growing in or near ſuch Hedges or other Fentes, 
choſe” Pets planited or Ornament or Shelier as af0tefatd)\ in 

— ory he Highways ſhatl” not be prejudiced by the Suge l 
thereof reſpectively, and that rhe” Suit arid Will may vot he excluded. 
from ſuch Highway to the Damit chetebf; and, if fuch Poſſeſſof all 
not, within — D after Notice given by the Survey or for bond che 00's 
cut, p tune plaſh, ſuch Hedges, and cut ak. or prune and lop 
fink” Trees, in ib Mites aforeſaid,” it ſhall be lawfül for the Survey, WA 
he'is required to make Cortplaint therevf to ſome Juſtice, of the Peace of 
the Limit where fuch Highway Haff be, who ſhall ſumtmiom che PoflUgor' 
of the ſaid Lands to appear before the Juſtices at forne' Sgetial Seffön 
for that Limit, to anſwer to the ſaid Complaint; ald if it ſBatl appear to 
the Juſtices, that ſuch Poſſeſſor had nor complied with the 'Requifitey of 


the Act, irſhall' be lawful for tlie Juſtices, upon hearin 97 the” Surveyor 


and the Poffeffor of ſuch Land, or his Agent, (of, im Default f i Ap- 


| pearance, upon having due Proof of the Serrice of ſuch Summons,) and” 


confidering the Circumſtanceg of the Caſe, to order ſuch Hedg es t be 
cut. & c. in ſuch Manner, as may beft no the Purpoſes aforelaid' an 
if the Poſſeſſot of ſuch Lands fall not obeyſuch' Ordet, within' Ten Day: 


| after it ſhall have been” made, and he tal _—_ hatl' due Notice; he l 


forfeit the Sum of Two Shilli gk wenty⸗four Feet ini Length 
of ſuch Hedge which ſhall be eaten to be cut and plaſhed, and the 
Sum of Two'Stillings for every Tree which Mall be ſo neßlerkec 0 Be cut 
down or pruned; and lopf — Th the Surveyor, in caſe of ſuch” Beèfault 
made by the Poffeffor, hall cut, Gr. ſurh Hedges; and cut down, Se. 
ſuch Trees; in the Manner diteeted by ſuck/ Order; atid' ſock” Polfeflor 
ſhall be charged with, and pah, over and above the Penalties, the Char. | 
— and Experices, or, in De tulr; the ſame ſhall be levied upon His of 
Goods and Chattels, by Wartant from a Juſtice of Peate; © 
By e. 8. Dicches, Drairis, or Warercourſes, of a ſufffeient Bepth ang 


Breadth, for — ng all * dry ad conveying the Water 


from the ſame; matle, ſcoured ene and keg open, and 
ſufficient Trunks, Tunnels, Plats, or Bliäges, ſhall'be made and laid wers 

ay Cartways, Horſe ways, or 2 lead out of rhe” ſaid Ffighways 

inte the Lands or Ground a0 ing dies, the Occupier or Otcu- 
3 55 70 or Swe on or Pe nh, who ſtall 


we Ar Lands 'Grobids's e 15 or Hing g near ſuch Highway 
ick the Water hath uftd to paſt from che ſaid Highway, all 
nen Fi to Titne, as often as Occasion ſhall” be, open, ante, and 
ſcour the Ditchies, Wireitoutle, 6 or Drains, for ſuck \ ater to ith with- 
out Obſtruction and gf Perſon making Default in any of tHe Matters 

foteſuid, after Ten Days Noce to him; Her, or them, given 


me, by te ſaid Surveyor, fall, for every fach Offetice, fotfeit 
che Sum of Ten'Shillings. | 


2 hs ſet. 1 is enacted, . if any 2 ſhall lay; in any Hibhway, 


or other Matter, or in making, - ſedur- 
© the Diteher or Watercourſes, hull p permit the Soil r 

8 ſuch Pitehes, Drains, ot aerobe, to remain in 
125 in ſuch Manner as to obſtruct or ptejudice che ſanze, 
55 807 205 after Notice thereof n by the Surveyor öf 
Mays; e Dab offending, mall, f every ſich Offence , for- 
the $ Sim a of =o Co 1 un e 

Thy any Stone of Timber, or FO Ys W. Stübble, 
for the making of Manure; or on än) other Pretedce 
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Highways: 


the Diſtance of Fifteen Feet from the Centre thereof, and ſhall not, 
Within Five Days after Notice given by the Surveyor, or ſome Perſon 
aggrieved thereby, be removed, it ſhall be lawful for the. Owner or. Poſ- 
ſi 


r of the Lands adjacent, or any other Perſon or Perſons whomſo- 
ever, by Order from ſome Juſtice of Peace, to clear the ſaid Highways, 
by removing the ſaid Stone, Timber, Hay, Straw, Dung, or other Mat- 
92 and to have, take, and diſpoſe of the ſame to his and their own 


4 


By ef. 11. For preventing Obſtructions in the ſaid Highways, it is | 


enacted, That if any Perſon ſhall wilfully ſet, place, or leave, wT Wag- 


gon, Cart, or othet Carfiage, or any Plough or Inſtrument of Huſbandry, 


in any of the ſaid Highways, (except only with reſpect to fuch W 

Cart, bt Ouran” Faris Ae Naforable Time as the ſame ſhall 
loading, or unloading, and ftanding as near the Side of ſuch Highway as 
conveniently may be), ſo as to interrupt or hinder the free Paſſage of any 
other Carriage, or of his Majeſty's Subjects; every Perſon ſo offending 
ſhall forfeir the Sum of Ten Shillings for every ſuch Offencſtge. 
By ſe#. 12. That the Surveyors of the Highways ſhall, at all ſuch 
Times and Seaſons as they ſhall judge proper, view all the common High- 
ways, Trunks, Tunnels, Plats, Hedges, Ditches, Banks, wy Cauſe- 


ways, and Pavements, within the Pariſh, &c. for which they all be ap- 


pointed Surveyors; and in cafe they ſhall obſerye any Nuiſances, &c. 
upon or to the Prejudice of them, or any of them, contrary to the Di- 


rections of the Act, they ſhall give perſonal Notice, or Notice in Writing, 
to be left at the uſual Place of Abode of the Offender, ſpecifying the 
Particulars wherein ſuch Nuiſances, &c. conſiſt; and if the ſame ſhall not 
be removed, and the Ditches, c. effectually made, ſcoured, &c: and ſuch 
Trunks, Sc. made and laid, and ſuch Hedges properly cut, Cc. within 
Twenty Days after Notice, theh the Surveyors are fully authoriſed forth- 
with to remove ſuch Nuiſances, c. and, open, Sc. . ſuch Ditches, c. 
and make or amend ſuch Trunks, &c. and cut, Sc. ſuch Hed es, for the 
Improvement of the Highways, to the beſt of their Skill; and the Perſon 
neglecting, after ſuch Notice, ſhall forfeit, for every Foot in Length which 
ſhall be fo neglected, the Sum of One Penny; and the Surveyors ſhall be 
reimburſed Charges and Expences by the Perſon who ought to have done 


the ſame, over and above the Forfeiture; and in caſe ſuch Perſon. ſhall, 


upon Demand, negle& to pay the, Surveyor his Charges and Expences, 
and alſo the Forfeiture of One Penny per Foot, then the Surveyor. ſh 
apply to any Juſtice of the Peace; and upon making Oath before him of 
Notice, and of the Work done, and of the Expences, the Surveyor ſhall 
be repaid by ſuch Perſon all ſuch his Charges as ſhall be allowed to be 


reaſonable by the Juſtice; or, in Default o Payment on Demand, the 


ſame ſhall be levied. te 1 
By. ſek. 13. it is provided, That no Perſon ſhall be compelled, nor any 
Surveyor permitted, by virtue of the Act, to cut or prune any Hedge at 


any other Time than between the laſt Day of September and the laſt Day 


of March; and nothing herein contained ſhall extend to oblige any Perſon 
ro fell any Timber Trees groving in Hedges at any Time whatſoever, ex- 
cept where the Highways 


except in the Months of April, May, or June, or any Aſh, Elm, or other 


Trees, in any other Months than in the Months of December, January, 


February, or March. C Äwun ᷣͤ ᷣ m ͤ FPPA ne I 
By /e8, 14. it is enacted, That where the Ditches, &c. which have been 


vuſvally made, or which are directed to be made, cleanſed, and kept open, 


ſhall not be ſufficient to carry off the Water which ſhall lie upon and an- 
noy the Highways; that then it ſhall be lawful for the Sürveyors, by the 
. Euka + 6 | - 8 | Order 


ggon, 
all be 


x1 | 


all be ordered to be enlarged, or to cut down or 
grub up any Oak Trees growing within ſuch Highway, or in ſuch Hedges, 
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Order of any One of more of the faid Juſtices, ro make new Ditches and 
Drains in and through the Lands, and Grounds adjoining, or lying near 
to, fuch Highways, or in and through any other Lands or Grounds, if 
it Hall be neceffary, for the more caſy and effectually carrying off ſuch 
Witer from the [aid Highways, and alſo to, keep ſuch. Ditches, Ge. 
ſcored, (fc. and rhe Surveyors, and their Workmen, are authoriſed to go. 
66h the Lande, for che Purpoſes aforeſaid : Provided, That the faid 
Surveyors make proper Trunks, Fc. Bridges, Sc. over ſuch Ditches, &c. 
where the ſame-{hall be neceſſary, for the convenient Enjoyment of the 
Lands, e. through which the ſame ſhall be wade and keep the fame in 
Repair; and do alſo make Satisfaction to the Owner or Occupier of ſuch 
Ends Which are not Waſte or Common, for the Damages; to be ſettled 
and paid iti fuch Manner as the Damages for getting Materials in ſeveral 
imcloled Lands FF! ⁰·¹²AAA ( ²˙ UAA]; 
By /e#. 15. That the Surveyors of the Highways ſhall make, ſupport, 
and maintain, evety public Cartway leading to any Market-Town, Twenty 
Feet wide at the leaſt; and every public Horſeway or Priftway, Eight 
Feet wide at the leaſt, if the Ground between the Fences inclofing the ſame 

| 1 _ . Ca . "Tg . 
By {e#. 16. That where it ſhall appear, upon the View of any Two or 
nies ty the faid Juſtices. of the Peace, that the Ground or Soil of any 
Highway between the Fences thereof is not of ſufficieat Breadth, and may 
beconveniently widened and enlarged, or that the ſame cannot be conve- 
nittitly enlarged, and made cine oben for Travellers, without divert- 
ing Fre turning the fame; ſuch Juſtices ſhall, within their reſpective 
yur iftions, order ſuch Highways reſpectively to be. widened and en- 
OF or diverted and turned, in ſuch Manner as they ſhall think fit, ſv 


he laid Highways, when enlarged and diverted, ſhall not exceed 
Tt 5 Feet in Breadth ; and that neither of the {aid Powers do extend 
to pull down atiy- Houfe or Building, or to take away the Ground of any 
Gatden, Park, Paddock, Court, or Yatd ; and for the Satisfaction of the 
Perfon'or Perſons, Bodies Politick or Corporate, who are ſeiſed or poſſeſ- 
ſed of, or intereſted in their own Ri; cht, or in Truſt for any other Perſon 
of Perfons, in the ſaid Ground that wall be laid into the ſaid Highways 
ſeftively, ſo to be enlarged, or through which ſuch Highway, ſo to be 
diverted and turned, ſhall go, the ſaid Surveyor, under the Direction 
atid With the Approbation of the ſaid Juſtices, ſhall make an Agreement 
with' ith, her, or them, for the Recompence to be made for ſuch 
-Gtdtitid, and for the making ſuch new Ditches and Fences as ſhall be 
ntteflary, according and in Proportion to. their ſeveral and reſpective 
Intereſts therein, and alſo with any other Perſon, c. that may be injured 
for the Satisfaction to be made: And if the Surveyor, under the Direction 
and with the Approbation of the Juſtices, cannot agree with the ſaid 
Perſoti, Gt. or if he cannot be found, or ſhall refuſe to treat, or take 
Satß faction offered; then the Juſtices of the Peace, at any General Quar- 
ret Seffions to be holden for the Limit, upon Certificate in Writing, ſign ; 
ed by the Juſtices Pain ch View, of their Proceedings, and upon 
Proof bf Fourteen Days Notice in Writing having been given by the 
StifVEyor of fuch Pariſh, Sc. to the Owner, Occupier, or other Perſon, 
Se, intereſted in ſuch Ground, or to his, her, or their Guardian, Ec. 
ſignifying an Iutention to ae to ſuch Quarter Seſſions for the Purpoſe 
of taking ſüen Ground, Hall impanel a Jury of Twelve diſintereſted Men 


out of the Perſons returned to ſerve as Jurymen at ſuch Quarter Seſſions; 
and the Jury ſhall, upon their Oaths, to the beſt of their Judgment, aſſeſs 


11 as they ſhall think reaſonable, not exceeding Forty Years 
or the clear yearly Value of the Ground, and likewiſe ſuch Re- 
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compenee as they ſhall think feaſonable, for the making of new, Ditches 
and Fences, and alſo Satisfaction to any Petſon, Cc. that may be other- 
wiſe injured. - And, _—_ Payment or Tender of the Money awarded arid 
aſſeſſed to the Perſon, &c. intitled to receive the ſame, or leaving it in the 


Hands of the Clerk of the Peace of ſuch Limit, in caſe fuch Perſon, Cc. 


cannot be found, or ſhall refuſe to accept the ſame, for the Uſe of the 
Ownet of, or others intereſted, Ec. the Intereſt of the ſaid Perſon, Hr. ſhall 
be for ever diveſted out of them, and the ſaid Ground, after ſuch Agree- 
ment or Verdict as aforefaid, ſhall be eſteemed and taken to be a publick 
Highway, ſaving nevertheleſs to the Owner, all Mines, Minerals, and 
Foſfils, lying under the ſame, which can or may be got without breaking 
the Surface of the ſaid Highway; and alſo all Timber and Wood 
growing upon ſuch Ground, to be fallen and taken by ſuch Owner' within 
One Month after ſuch Order, or, in Default, to be fallen by the Surveyor, 
within the reſpective Months aforeſaid, and laid upon the Land-adjoin- 


ing, for the Benefit of the Owner: And where there Thall not appear 


ſufficient Money in the Hands: of the Sutveyor, then the Two Juſtices, 
in caſe of Agreement, of the Court of Quarter Seffions, after ſuch Verdi& 
as aforeſaid, ſhall order an equal Aſſeſſment to be made, levied, and 


collected, upon all and every the Occupiers of Lands, &c. in the'refpee- 
tive Pariſhes, &c. where ſuch Highways ſhall lie, and direct the Money 


to be paid to the Perſon, &c. ſo intereſted : And the Money thereby 
raiſed ſhall be employed and accounted for, according to the Order and 
Direction of the ſaid” Juſtices, or Court of Quarter Seſſions reſpectively, 

for and towards the "Purchaſing the Land, and for making the Ditches 
and Fences, and alſo Satisfaction for the Damages; and the Aſſeſſment, 
if not paid within Ten Days after Demand, ſhall, by Order of the Juſti- 
ces, of Court of. Quarter Seſſions refpectively, be levied by the Surveyor : 


Provided chat no fuck Aſſeſſment to be made in any One Year ſhall exceed 


the Rate of Sixpence in the Pound of the yearly Value of the Lands, Te- 
nements, Woods, Tithes, and Hereditaments, ſo aſſeſſed. 0 1657 
By ſe#. 17. That when any ſuch new Highways ſhall be made, the old 


Highway ſhall be ſtopped up, and the Land and Soil thereof ſhall be fold by | 


the Surveyor, with the Approbation of the Juſtices, to fome Perfon wh 

Lands adjoin thereto, if willing to purchaſe, if not, to ſome other Perſon, 
for the full Value: But if ſuch old Road ſhall lead to any Lands, Houſe, or 
Place, which cannot, in the Opinion of ſuch Juſtices reſpectively, be accommo- 
dared with a convenient Way and Paſſage from fuch new Highway, which 
they are hereby authoriſed to order and lay out, if they find it neceſſary; 
then the old Highway ſhall only be ſold ſubje& to the Right of Way and 
Paſſage to ſuch Lands, &c. according' to the ancient Uſage, and the' 
Money ariſing from ſuch Sale ſhall be applied towards the Purchaſe of 


the Land where ſuch new Highway ſhall be made: And upon Payment 
or Tender of the Money, and upon a Certificate by the Two Juftices, or 


by the Chairman of the Court of Quarter Seſſions, in caſe the ſame ſhall 


be determined there, deſcribing the Lands fo ſold, and expreſſing the 


Sum fo agreed for, and direQting to whom the ſame ſhall be paid; and 


upon the Purchaſer's taking a Receipt for ſuch Purchaſe-money from the 


. Perſon intitled to receive the fame, by an Indorſement on the Back of 
ſuch Certificate, the Soil of ſuch old Highway ſhall become veſted in ſuch 
Purchaſer and his Heirs; but all Mines, Minerals, and Foſſils, lying 
under the ſame, ſhall continue to be the Property of the Perſon who 
would from Time to Time have been intitled to the ſame, if ſuch old 


Highway had continued there. 


By eff. 18. Thar in caſe ſuch Jury ſhall give in and deliver a Ver- 


dict for more Monies, as a Recompence for the Right, Intereſt, or Pro- 
| En 2 | e 49 + pert y. 
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perty, of, any Perſon, &c. or for the making ſuch Fence, or for ſuch 
Damage, than what ſhall have been offered by the Surveyor, before 
ſuch Application to the Court of Quarter Seſſions; then the Coſts and 
Expences attending the ſaid ſeveral, Proceedings ſhall be borne and paid 
by the Surveyor out of the Monies in his Hands, or to be aſſeſſed and 
levied by virtue and under the Powers of the Act; but if ſuch Jury ſhall 


give a Verdict for no more, or for leſs Monies than ſhall have been of- 
e 


red before ſuch Application to the Court of Quarter Seſſions; then the 
Coſts and Expences ſhall be borne and paid by the Perſon, Fc. who ſhall 
have refuſed to accept the Recompence. 


e. 19. That when it hall appear, upon the Yew of any Two. or 


more of the Juſtices of the Peace, that any public Highway, not in the + 


Situation herein · before deſcribed, or public Bridleway, or Footway, may 


be diverted, ſo as to make the ſame nearer or more commodious to the 
Publick, and the Owner or Owners of the Lands and Grounds through 
which ſuch new Highway, Bridleway, or Footway, is propoſed to be 
made, ſhall conſent thereto, by Writing under his or their Hand and Seal, 
or Hands and Seals, it ſhall be lawful, by Order of ſuch Juſtices, at ſome 
ſpecial . Seſſions, to divert and turn, and to ſtop up ſuch Footway, and 
to divert, turn, and ſtop up, and incloſe, ſell, and diſpoſe of ſuch old 
Highway or Bridle way, and to purchaſe, the Ground and Soil for ſuch new 


Highway, Bridleway, or Footway, by ſuch Ways and Means, and ſub- 


je to ſuch Exceptions and Conditions, in all Reſpects, as herein before 
mentioned with regard to Highways to be widened or diverted; and 


where any ſuch Highway, Bridleway, or Footway, herein laſt before 
_ deſcribed, ſhall be ſo ordered to be ſtopped up or incloſed, and ſuch new 


Highway, Bridleway, or Footway, ſet out and appropriated in lieu there- 


of, as aforeſaid, it ſhall and may be lawful for any Perſon or Perſons in- 


jured or aggrieved by any ſuch Order or Proceeding, or by the Incloſure 


of any Road or Highway, by virtue of any Inquiſition taken upon any 
| Writ of Ad quod damnum, to make his or their Complaint thereof, by 


Appeal to the Juſtices of the Peace, at the next General Quarter Seſſions, 
which ſhall be holden within the Limit where the ſame ſhall lie, after ſuch 
Order made or Proceeding had, as aforeſaid, upon giving Ten Days No- 
tice in Writing of ſuch Appeal to the Surveyor and Party intereſted in 
ſuch Incloſure, if there ſhall be ſufficient Time for that Purpoſe ; if not, 
ſuch Appeal may be made upon the like Notice to the next ſubſequent 
Quarter Seſſions of the Peace; which Courts of Quarter Seſſions are 
hereby reſpectively authoriſed and impowered to hear and finally deter- 
mine ſuch Appeal; and if no ſuch Appeal be made, or, being made, 
ſuch Order and Proceedings ſhall be confirmed by the ſaid Court, the 
ſaid Incloſures may be made, and the ſaid Ways ſtopped, and the Pro- 
ceedings thereupon ſhall be binding and concluſive to all Perſons whom- 
ſoever; and the new Highway, Bridleway, or Footway, fo to be appropri- 
ated and ſet out, ſhall be, and for ever after continue, a public Highway, 


| Bridleway, or Footway, to all Intents and Purpoſes whatſoever z but no 


Incloſures of ſuch old Highways or Bridleway, or Stoppage of ſuch Foot- 
way, ſhall be made, until ſuch new Highways, Bridleway, or Footway, 
ſhall be. completed, and put into good Condition and Repair, and fo cer- 
tified by Two Juſtices of the Peace, upon View thereof; which Certificate 
ſball. be returned to the Clerk of the Peace, and by him inrolled amongſt 
the Records of the ſaid Court of Quarter Seffions ; but from and = 
ſuch Certificate ſuch old Highways, Bridleway, or Footway, ſhall' and 
may be ſtopped up, and the Soil of ſuch old Highways or Bridleway 
ſold, in the Manner, and ſubje& to the Reſervations and Reſtrictions 
herein · before mentioned with reſpect to Highways to be enlarged or di- 
verted by virtue of this Act: And where any Highway, Bridleway, or 
Ws FE | | Footway, 


mall choſe ſome Third Perſon to adjudge the ſame, wh 
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Foowtay, hath been diverted. and turned above Twelve Months, eithet 


from Neceſſity, where the ſame have been deſtroyed by Floods, or Slips 


of the Ground on which they were made, or from other Cauſes and Mo- 
tives, if new Highways, Bridleways, or Footways, have been made in 
lieu thereof, nearer or more commodious to the Publick, and the ſame. 


have been acquieſced in, and no Suit or Proſecution hath been com- 


menced for the diverting or turning the ſame, every new- Highway, 


Bridleway, or Footway, ſet out and uſed in the Place of that ſo diverted 


and turned, ſhall from henceforth be the public Highway, Bridleway, or 


Footway, to all Intents and Purpoſes whatſoever ; and all Perſons liable 
to the Repair of any ſuch old Highways, Bridleway, or Footway, fo di- 
verted and turned, or to be diverted and rurned, as aforeſaid, ſhall; in the 
ſame Manner, be and continue liable to the Repair of ſuch new High- 


ways, Bridleway, or Footway, except where any Agreement ſhall have 


been made relative td fuch Repaits, between the Parties intereſted therein, 
which hath laid the Burthen thereof, or of any Part thereof, upon any 
other Perſon, in which Caſe the ſame ſhall be obſerved. 355 

By /e#. 20. That no common I. and, lying between the Fences of any 
old Highway to be ſtopped up or incloſed by virtue of this Act, ſhall be 
incloſed; and where the Land lying between the Fences of ſuch Highway, 


not being common Land, ſhall, upon a Medium, exceed Thirty Feet in 
Breadth, and not extend to Fifty Feet in Breadth, the fame ſhall not be 


. up or 1ncloſed, until Satisfaction ſhall be made to the Owner of 
fuch Land, for ſo much thereof as ſhall exceed the ſaid Breadth of Thirty 


Feet; and if the Parties cannot agree in the Satisfaction ſo to be made, 
the ſame ſhall be adjuſted by the ſaid Juſtices, or the Jury, if a Jury ſhall 


be impanelled; and if the Land between the Fences incloſing ſuch H gh- 

ways, not being common Land, ſhall exceed Fifty Feet in Breadth upon 
aà Medium, or if the ſaid old Road, ſo to be diverted or turned, ſhall lie 
through the open Field or Ground belonging to any particular Perſon, 
ſoch Parſon; and alſo the Perſon intitled to the Land between the Fences 
on the Side of fuch Highway, ſhall reſpectively hold and enjoy the Land 
and Soil of ſuch old Highway, and pay to the Surveyor, for the Uſe of 
the Highways, ſo much Money as ſhall be agreed upon between the Par- 
ties; or, if they cannot agree, ſo much as ſhall be adjudged by the 
Juſtices, or Jury, if ſuch Jury ſhall be impanelled, as aforeſaid, to be 
adequate to the Purchaſe, eſtimating ſuch Highway at Thirty Feet in 
Head; vom an avenge.” 7 oO5 STE: e 

By et. 21. That where any Footway ſhall be diverted by virtue of the 
Act through the Land belonging to the ſame Perſon who owned the Land 
through which ſuch old Footway lay, the ſame ſhall be adjudged and 


deemed an Exchange only, and no Satisfaction or Compenſation ſhall be 


made, unleſs the Land to be uſed for ſuch new Footway ſhall be of greater 
Length, and of greater Value, than the Land uſed for ſuch old Foot- 
way; and where the Footway ſhall not be turned through the Lands be- 
longing to the ſame Perſon, the Damage occaſioned by ſuch old 
Footway to the Lands through which it lay, if the Parties intereſted ſhall 
not agree in adjuſting the ſame, ſhall be adjudged by Two indifferent 
Perſons, the One to be named by the Owner, and the other by the Two 
ben and if the Perſons ſo to be nominated cannot agree therein, they 

ofe Determination 


ſhall be final; and the Money at Which ſuch Damages ſhall be aſſeſſed 
hall be applied in making Satisfaction to the Owner. 
By ſe. 22. That if in any Pariſh, Cc. where any Highway ſhall be 
diverted and turned by virtue of the Act, it ſhall: appear to the Juſtices, 
to 
be 


that there are other Highways within ſuch Pariſh, &:. beſides that fo 
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be diverted, which may, without Inconvenience to the Public, be diverted 
into ſuch new Highway, or into any other Highway or Highways within 
ſuch Pariſh, &c. and the Charge of repairing ſuch Highway or Highways 


may be thereby ſaved to ſuch Pariſh, Sc. it ſhall be lawful for ſuch 


Juſtices to order ſuch Highway or Highways, which ſhall appear to them 
unneceſſary, to be ſtopped up, and the Soil thereof ſold, in ſuch Manner, 
and ſubject to ſuch Reſtrictions, and ſuch Right of Appeal to the Party 
aggrieved, as before directed concerning Highways, to be ſtopped up or 
incloſed. a 5 
By /e. 2 3. That every Surveyor ſhall give Information upon Oath to 
the Juſtices, or any Two or more of them, of all ſuch Highways, and of all 
Bridges, Cauſe ways, or Pavements, upon ſuch Highways, as are out of 
Repair, and ought to be repaired by any Perſon, &c. by reaſon of any 
| Grant, Tenure, Limitation, or Appointment, of any charitable Gift oc 
otherwiſe howſoever; and the Juſtices ſhall limit a Time for repairing the 
ſame, of which Notice ſhall be given by the ſaid Surveyor to the hn 
ier of the Lands or Tenements liable to the Burthen, or to fuch other 
— Sc. as are chargeable; and if ſuch Repairs ſhall not be effectu- 
ally made within the Time limited, the Juſtices ſhall preſent ſuch High- 
ways, Bridges, Cauſeways, or Pavements, ſo out of Repair, together with 
the Perſons, &c. liable to repair the fame, at the next General Quarter 
Seſſions of the Peace for the Limit wherein ſuch Highway ſhall lie, and 
the Juſtices at ſuch Quarter Seſſions may, if they ſee juſt Cauſe, direct 
the Profecution to be carried on at the general Expence of ſuch Limit, and 
to be paid out of the general Rates within the ſame. \ EC 
By /e#. 24. That every Juſtice of Aſſize, Juſtices of the Counties Pa- 
latine of Chefter, Lancaſter, and Durham, and of the Great Seſſions in 
Wales, ſhall have Authority by this Statute, upon his or their own View, 
and every Juſtice of the Peace, either upon his own View, or upon Infor- 
mation upon. Oath to him given by any Surveyor. of the ae to 
make Preſentment, at their reſpective Aſſiſes or Great Seſſions, or in tha 
open General Quarter Seſſions, of ſuch reſpective Limit, of any Highway, 
Cauſeway, or Bridge, not ſufficiently repaired and amended, or of 
other Default or Offeace cammitted and done contrary to the Proviſion — 
Intent of the Statute; and that all Defects in the Repair thereof ſhall be 
preſented in ſuch Juriſdiction where the ſame do he, and not elſewhere; 
and that no fuch Preſentment, nor any Indictment for any. ſuch Default ar 
Offence, ſhall be removed by Certiorari, or otherwiſe, aut of ſuch. furi- - 
diction, till ſuch Indictment or Preſentment be traverſed, and Judgment 
thereupon given, except where the Duty or Obligation of repairing the 
ſaid Highways, Cauſeways, or Bridges, may come in Queſtion; and that 
every ſuch Preſentment ſhall be of the ſame Effect, as if preſented and 
found by the Oaths of Twelve Men; and that for every ſuch. Default or 
Offence fa preſented, the Juſtices af Aſſize, Counties Palatine, and. Great 
Seſſions, at their reſpective Counts, and. the Juſtices of the Peace, at their 
General Quarter Seſſtons, ſhall. have Am to aſſeſs ſuch Fines as to 
them ſball be thought meet: Saving to every Perſon that ſhall be affected 
his lawful Traverſe, as well with reſpect to the Fact of Non- repair as to 
the Duty or Obligation of repairing, as they might have had upon am 
Indictment; and the Juſtices. of the Peace, at their General Quarter Sel. 
ſions, or the major Part of them, may, if they fee juſt: Caufe, direct the 
Froſecutions upon ſuch Preſentments as ſhall. be made at the Quartes Sef- 
ſions, to be carried on at the general Expence of ſuch Limit, and ta he paid 
out of the general Rates within the ſame. F 
By fact. ag. That the Juſtices of the Peace, at any Special Seſſions to 
be held by virtue of the Ach, may, by Tang mie their Hands and 
Seals, order thoſe Highways, (not being Turnpike Road,) which in their 
Opinion do moſt want Repair within their Juriſdiction, to be firſt amend- 
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according to which Order, if ſuch there be, all and ſingular the 9 
Surveyors of the Highways are required to proceed within their reſpeRive 
Liberties. . | | HERE e 7 oe TIER Mey 
By /e8. 26. For the better Convenience of Travellers, where ſeveral 
Highways meet, the Juſtices, at ſome Special Seffions, ſhall iſſue their 
Precept to the Surveyor of the Highways for any Pariſh, Cc. whete ſeve- 


195 ral Highways meet, and there is no proper or ſufficiedt Direction Pot, 


or Stone, already erected, requiring him forthwith to cauſe to be erefted, 
in the moſt convenient Place where ſuch Ways meet, a Stone of Poſt, 


with Inſcriptions thereon, in large legible Letters, painted each Side, 


containing the Name or Names of the next Market Town or Towñs, 6t 
other conliderable Place or Places, to which the ſaid Highways reſpe&tive- 
ly lead; and alſo at the ſeveral Approaches or Entrances tb ſuch Pairs of 
any Highways as are ſubje& to deep or dangerous Floods, griduafed 
Stones or Poſts, denoting the Depth of Water in the deepeſt Part of thi 
ſame, and likeways ſuch Direction Poſts or Stones, as the Juſtices al 
judge to be neceſſary, for the guiding of Travellers in the beſt and ſafeſt 
Traft through the Floods or Waters and the Surveyor ſhall be reimburt- 


ed the Expences out of the Monies received purſuant to the DireQions of 


the Act; and in caſe any Surveyor ſhall, by the Space of Three Months 
after ſuch Precept to him directed and delivered, neglect or refuſe to cauſẽ 


| ſuch Stones or Poſts to be fixed, every ſuch Offender ſhall forfeit the Sum 


of Twenty Shillings. 


By /e#. 27. For the better repairing, and keeping in nal, the Highs 
urveyor ta 


ways, and providing Materials, it ſhall be lawful for every 
take and carry away ſo much of the Rubbiſh or Refuſe Stones, of any 
Quarry or Quarries, lying and being within ꝓhe Pariſh, &. (except ſuc 

as ſhall have been got by the Surveyor of any Turnpike Road,) without 
the Licence of the Owner, as they fhall judge neceflary for the Amend- 
ment of the Highways, but not to dig or get Stone in ſych Quarry wich- 
out Leave of the Owner, and alſo that it ſhall be lawful for every fuck 
Suryeyor, for the Uſe aforeſaid, in any waſte Land or common Ground, 


o 


River, or Brook, within the Pariſh, Ac. or within any other Pariſh, &c, 


wherein Gravel, Sand, Chalk, Stone, or other Materials, are reſpettive 

| likely to be found, (in caſe ſufficient cannot be conveniently had within 
the Pariſh, gc. where the ſame are to be employed, and fufficient ſhall be 
left for the Uſe of the Roads in ſuch other Pariſh, Sc.) to ſearch for, dig 

get, and carry away the fame, fo that the Surveyor doth not thereby &. 


vert or interrupt the Courſe of ſuch River or Brook, or prejudice or da- 


m Building, Highway, or Ford, nor dig or get the ſame out o 
9 ＋ 55 or Prock wiki the Diſtance of One 2 Feet above of 
below any Bridge, nor within the like Diſtance of 7. Mars or Wear 
and likewiſe to gather Stones lying upon any Lands or Grounds within the 
Pariſh, &c. where ſuch Highway ſhall he, for ſuch Service and Purpoſe, 
and to take ſo much of the Materials as by the Diſcretion of the Surve' 6 
| ſhall be thought neceſſary, without making any Satisfaction for the 10 


Materials; but Satisfaction ſhall be made for all Damages done to the 


Lands or Grounds of any Perſon, by carrying away the ſame, in rhe Man- 
ner directed for getting. and carrying Materials in ineloſed Lands of 
Grounds ; but no ſuck Stones ſhall be gathered without the Conſent of 
the Occupier of ſucki Lands or Grounds, or a Licence from 2 Taflice of 
Peace for that Purpoſe, after having ſummoned ſuch Oecupier to eome 
before him, and Heard his Reaſons, if he ſhall appear and give any, for 
refuſing his Conſen d des > 1 
37). 28. That ache in this AR contin, relative to the gather 
extend to any Quantity of Land; (being 

EA Private 


ing or getting of Stones, 


ed, and at what Time, and in what Manner, the ame ſhall be ämendedd 
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Highways, 


any other Pariſh, &c. ins 


private Property, ) covered with Stones thrown up by the Sea, commonly 
called Beach. SUL IE DE: VA 
By /e#. 29. That it ſhall be lawful for every ſuch Surveyor, for the Uſe 
aforeſaid, to ſearch for, dig, and get Sand, Gravel, Chalk, Stone, or 
other Materials, if ſufficient cannot conveniently be had within ſuch waſte 
Lands, common Grounds, Rivers, or Brooks, iti and through any of the 
ſeveral or incloſed Lands or Grounds of any Perſon or Perſons whomſoever, 
within the. Pariſh, Sc. where the ſame ſhall be wanted, by Licence from 
Two Juſtices of the Peace, at a Special Seſſions, within any other Pariſh, 


Fc. adjoining of lying near to the Highway for which ſuch Materials ſhall 


be required, if it ſhall appear ts ſuch Juſtices that ſufficient Materials can- 
not be conveniently had in the Pariſh, &c. whete ſuch Highways lie, or in 
the waſte Lands, or common Grounds,' Rivers, or Brooks, of ſuch adja- 
cent Pariſh, &c. and that a ſufficient Quantity of Materials will be left for 


the Uſe of the Patiſh, Sc. where the ſame ſhall be, (fuch Lands or 
Grounds not being a Garden, Yard, Avenue to a Houſe, Lawn, Park, 


Paddock, dr incloſed Plantation, ) and to take and carry away ſo much of 
the Materials as by the Diſcretion of the Surveyor ſhall' be thought neceſ- 
fary ; the Surveyor making ſuch Satisfaction for the Damage to be done 
to ſuch Lands or Grounds by getting and carrying away the ſame, as 
ſhall be agreed upon between him and th Owner, Occupier, or other 
Perſon intereſted in ſuch Lands or Ground reſpectively, in the Preſence, 
and with the Approbation, of Two or more ſubſtantial Inhabitants of 
ſuch Pariſh, &c. and in caſe they cannot agree, then ſuch Satisfaction and 
Recompence ſhall be ſettled and aſcertained by Order of One or more 
67 75 or Juſtices of the Peace of the Limit where ſuch Land or Ground 
ball lie: And in ſuch Places, where, from the want of other Materials, 
burnt Clay may be ſubſtituted in the Place thereof, it ſhall be lawful for 
the Surveyor to dig Clay in ſuch Places as he is authoriſed to'dig Chalk 
or Gravel, and to dry the ſame upon the Lands adjoining, and to 
burn the ſame upon any waſte Lands or common Grounds, and to ca 
ſuch Clay in ſuch Manner as other Materials are allowed to be carried by 
the Act, upon making ſuch Satisfaction for the Damages within the ſe- 
veral incloſed Lands or Grounds where ſuch Clay ſhall be placed or car- 
ried, as herein directed with regard to! other Materials: Provided, that 
when the Owner of any ſuch incloſed Lands ſhall have Occaſion for any 
ſuch Materials lying within the ſame, for the Repair of any Highway, or 
other Roads or Ways upon his Eſtate, or which he ſhall be under Obli- 
pation to repair, and ſhall give Notice to ſuch Surveyor that he appre- 
ends there will not be ſufficient for thoſe Purpoſes, and alſo for the Ufe 
of the public Highways; then the Surveyor ſhall not be permitted to dig 
or take ſuch Materials without the Conſent of ſuch Owner, or an Order of 
Two Juſtices of the Peace, after having ſummoned and heard the Owner 
or Occupier, or his Steward or Agent; which Juſtices are authoriſed to 
inquire into the Nature and Circumſtances of the Caſe, and to permit or 
reſtrain ſuch Power, in ſuch Manner, and under ſuch Directions, as to 


* y 


them ſhall ſeem juſt. 


= 


By /e8. 30. Reciting that whereas in ſame Pariſhes, &c. there may not 
be e Materials for the Repair of the Highways within the ſame, 
nor within the waſte Lands, common Grounds, Rivers, or Brooks, of 

a Pariſh, &. ng within a convenient Diſtance from ſuch 
Highway, by reaſan whereof the Surveyor of ſuch Highway may be forc- 
ed to buy ſach Materials, and to make Recompence and Satisfaction to 
the Owner or Occupier of incloſed Lands, for Damage which may be 


done by getting and carrying thereof: And reciting that whereas no Pro- 


viſion is made for raiſing a Fund to reimburſe the Expences, and alſo 


ſuch Expences as the Surveyors may incur, by ere& ing Guide-poſts, or 
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other Poſts or Stones, and by making or repairing ſuch Trunks, Tunnels, 
Plats, Bridges, or Arches, as aforeſaid, and by rendering Satisfaction for 
Damages done to Lands by the making of new Ditches or Drains, nor 
for the Salaty to be paid by ſuch Pariſh, Townſhip, or Place, to ſuch 
Surveyor, as aforeſaid; it is enacted, That upon Application by ſuch 
Surveyor to the Juſtices of the Peace, at their Special Seſſions, and Oath 
made of the Sum or Sums of Money which he hath bona fide laid out and 
expended, or which will be required for the Purpoſes aforeſaid, the ſaid 
Juſtices, or any Two or more of them, ſhall, by Warrant under their 
Hands and Seals, cauſe an equal Aſſeſſment to be made, for the Purpoſes 
aforeſaid, upon all Occupiers of Lands, Tenements, Woods, Tithes, 
and Hereditaments, within ſuch Pariſh, Sc. where ſuch Money ſhall be 
ſo expended ; and the ſame ſhall be made and collected by ſuch Perſon, 
and allowed in ſuch Manner, as the Juſtices, by their Order at ſuch Seſ= 
| fions, ſhall direct and appoint in that Behalf; and the Money thereby 
raiſed ſhall be employed and accounted for, according to the Direction 
of the Juſtices, for the Purpoſes aforeſaid; and the Aſſeſſment ſhall be 
levied in ſuch Manner as after mentioned : Provided nevertheleſs, That 
no ſuch Aſſeſſment to be made for thoſe or any of thoſe Purpoſes, in any 
One Year, ſhall exceed the Rate of Sixpence in the Pound, of the yearly 
Value of the Lands, &c. ſo to be afſefled, 1 | 
By ſe. 3 1. That if any Surveyor, or Perſon employed by him, ſhall, 
by reaſon of the ſearching for, digging, or getting any Gravel, Sand, 
Stones, Chalk, Clay, or other Materials for repairing any Highways, 
make any Pit or Hole in any ſuch Lands or Grounds, Rivers or Brooks: 
wherein ſuch Materials ſhall be found, he ſhall forthwith cauſe the ſame 
to be ſufficiently fenced off, and ſuch Fence ſupported during ſuch Time 
as the Pit or Hole ſhall continue open, and ſhall, within Three Days af. 
ter ſuch Pit or Hole ſhall be made, where no Gravel, Stones, er Materials, 
ſhall pe found, cauſe the ſame to be forthwith filled up, levelled, and 
covered with the Turf or Clod which was dug out; and where any ſuch 
Materials ſhall be found, within Fourteen Days after having dug up ſuf- 
ficient Materials in ſueh Pit or Hole, cauſe the ſame to be filled up, ſlop- 
ed down, or fenced off, and ſo continued; and every Surveyor ſhall, 
within Twenty Days after he ſhall be appointed to that Office, cauſe all 
the Pits and Holes which ſhall then be open, and not likely to be further 
uſeful, to be filled up or ſloped down; and, if they are likely to be further 
_ uſeful, he ſhall ſecure the ſame by Poſts and Rails, or other Fences, to 
prevent Accidents ; and, in caſe of Neglect, ſhall forfeit the Sum of Ten 
Shillings for every Default : And in caſe of Negle& for the Space of Six 
Days after Notice from any Juſtice of the Peace, or from the Owner or 
Occupier, or any Perſon having Right of Common, and ſuch Neglect 
and Notice ſhall be proved upon Oath before One or more of the ſaid 
Juſtices of the Peace, he ſhall forfeit not exceeding Ten Pounds, nor lefs 
than Forty Shillings, for every ſuch Neglect; to be determined and ad- 
| judged by ſuch Juſtice or Juſtices, and to be laid out and applied in the 
fencing off, filling up, or ſloping down, ſuch Pit or Hole, and toward 
e Repair of the Roads in the Pariſh, Cc. where the Offence ſhall be 
committed. llt: Kun F „ N 
By ſe. 32. That no Stone, Gravel, or Materials, to be dug for the Uſe 
of any other Pariſh, Cc. than that wherein the ſame are found, ſhall be 
removed or carried from the Place where they ſhall be ſo dug, at any 
other Time than between the Firſt Day of April and the Firſt Day of No- 
vember, or in the Time of hard Froſt in the Winter Seaſon. 1 
By /e. 33. That if any Perſon ſhall dig, or cauſe to be dug, Materials 
for the Highways, contrary to the Direction of the Act, whereby any 


Bridge, Mill, Building, Dam, Highway, Ford, Mines, or Tin-works, may 
7 Vor. III. 1 8 


| l — nh — 43 — ,,, rer — pp Rr ts 24, 0 Pr 41 4K 
, * et WE ETTTYT ES . 2 — 2 —. * — _ A : — "_ 
„„ 

5 * 3 8 5 

" 
| 4 * — , 4 
r ww a — 4 

Og SEA. — oy 


be damaged or endangered; every Offender Mall forfeit, fot every fack 
Offence; any Sum not exceeding Five Pounds, nor Jeſs than Twenty Shil- 
 liogs, at the Diſcretiom of che Court or Juſtices before hom Complaint 
| thereof ſhall: be made; * FW 2 5 * a * Weise a 8 | 
( By fea. pom is Surveyor, together with the Tnhabitatits- 49 O- 
copiers of Lands, Tenements, Woods, Fithes, and Hereditaments, withirr 
each Pariſh, Ce. (ſhall; at proper Seaſons in every Year, uſe their Endea- 
yours for the Repair of the Highways, and ſhall bb chargeable tereutmto, 
as followeth; that is to ſay,, Every Perſon” kerpimg a Waggon, Cart, 
Wain, Plough; or Tumbrel, and Three or mere Horſes or Beſts of 
— 4 vſed to draw the ſame, ſhalt be deeméd to keep a Team, 
avghr, or Plough, and be liable to perform Statute- duty with the Þ 
in the Pariſh), &c. Where he reſides, and ſhalt, Six Days in every Year, 
(if ſo many Days ſhall be found necefſary,) to be computed from MIchadl- 
nas to Micbatlmas, ſend, on every Day, and at every Place, te be àp- 
pointed by the Surveyor for amending the Highways in ſack Partth, &:. 
One Wain, Cart, or Carriage, furnithed after che Cuſtom of the Country, 
- with Oxen, Horſes, of other Cattle, and all 6chef Necefferies fit to catr 
Things for that Purpoſe; and alſo TWw·˖ able Men wWieh ſüch Wain, "Cart, 
ot Carriage; which Duty ſo performed - ſhall” excuſe" every ſuch Perſy 
from his Duty in ſuch Pariſh, c. in refpe& of aff Bünde Tevemetirs, 
Woods, Tithes, or Hereditanjtnts, nor eyecedidg tue annbal Valte of 
Fifty Pounds which he ſhall occupy therein: And every Perfor Kbepihg 
ſuch Team, Draught, or Plough, and occupying in tie fame Pariſf, (r. 
Eands &c.: of the yearly Value of Fifty Pounds, ober thd beyont'the 
faidiyedrly Value of Fifty Pound; in reſpect wherear fuch Fedthdhr 
ſhall be performed; andi every TIN St. of this 
yearly Value of Fifty Poutxds, in any other Pariſh, Ek. beſities that where. 
in he relides and every ortier Perſott” not keeping u Team, Draugiit, or 
Plough, but accupyitig Lande, c. of che yearly Value df Fifty Poutfels; 
in any Pariſh; He. ſhall; in like" Marmer feſpedtiwely, and fot "the" Fg 
| Number of Days; find: and fed One Wäin, Cart; Eittinge, Fattrh 
/ with not leſs than Three Horſes, or Fuut Ogen and One Hffe, of T0 
Oxen and TWO Horſes;' and TWo able Men to each With, Catt, br 
Carriage;  arif in like Manner, for eber) Fifty Pounds per Anna te- 
ſpeRively which every ſuch Ferſon ſhall further oecupy, in aft, ſüch 
Pariſhy Mc. ſuch. Wains; Carts, or Carriages, to be employed by the 
S ˙· meg Got er the Highways within the Parith, 
Sc. where ſuch Lands, e. ſalt reſpectively lie; and every Perfor who 
ſhall not: keep 4 Team Draught, or "Plough; but fhall bdecupy Lands, 
£9c,- under the yearly Value of Fifty Pounds, in the Pariſn, Ec. where he 
feſides; or in any other Patiſn, c. and ever r 


Draught, or Plough, and occupying Lands, &e.” under the yearly Value 
of Fifty Pounds, ;m any other Pariſh, Se. than that wherein he refides, 
Mall vefpectivelp Contribute ta tie Repait of rhe Highways, and pay to 
the Surveyor: of ſuch Pariſh, Gt. reſpeRively; in Heu of füch Puty, the 
Sums following z vide/tett, Fot every Twenty Shillings öf the anttwaf Value 
of fuch Lande ke. reſpectioely, the Sum of One Penny for very Diy's 
1 | Statute-duty which ſhall be required and called for by the 'Strveyor of 
| Mitt Pari Ge. reſpectiveiy im every Leut, nt &cceding Six Days 
Duty in the Wholes ab aforeſaid, afid every fuch Peron reſretively 
hall;: in hilde Maninbr, pay the Sum of One Ptnfiy for every Twenty Shil- 
þ Flle Annual Vatoc of the Lands, We. which he ſhall occupy ih any 
ſuch Pariſh, yen ee -ab6ve the ahnual Value of Fifty Pounds, 
end led tha Obe Hundred Pounds; and fo for every Twenty Sbillings 


\thar;each/pragrefiive and inter inediatè knnual Valve of Twenty Shillipgs, 
+of the hands; Gr. wbich lie ſhall ſo becbpy, hall Fall ſhort of the further 
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Increaſe of Fifty Pounds, in, every, Pariſh, Ec. where ſuck Lands; Wc 
ſhalt reſpectively lie, for every Day's Statute-doty ſo: to be requited as 
aforeſaid; which ſeveral, Sums ſhall. be conſidered as Compoſitions, and 
ſhall be paid to the Surveyor of the Pariſh, Ce. in which they ar * 
for the Ule of the Highways therein, at the Time ſuch Compoſitians ate 
ta be paid under the Authority of the Act, or within Ten Days after; 
or, in. Default of ſuch Bayments, ſuck. Maney, hall be levied by Diſtrefa 
and Sale Provided, that no Pesſen keeping ſuch Team, Draughe,. or 
Plough,, and performing Duty with: the ſame nas aſreſaid, in the Pariſn, 
Sc. where he reſides, and not occupying Lands, fcb. within the ſame, of 
the yearly. Value of Thirty Pounds, all be ohhiged to ſend more than 
One Labourer with ſuch Team, Draught, or Plough. ? VV E 0553.53. DOS 
Bx f 35. Ehat every Perſon ho ſhall net keep a Team, Draught, 
or Ploogh, but ſhell. keep One er mere Cart or Carts, and One or Two 
Horſes or Beaſts of Draught only, uſed to draw in each of fuch Carts: 
upan the Highways, : ſhall be. obtiged to perform his . 
the Hike Number ef Days with fuch Cart or Carts, and Horſe ar Horſes, 
o Beaſts of Draught, and Oae Labourer to attend each Cart, or to pay 
fer the Lands, Sc., which he hall gecupy, accotding to the Rate afbre- 
. faid, at the Option of the Surveyor; and every Perſon who ſhall keep 4 
8 Chair, or other Wkeehcarnage, and not keep a Team, 
Dtaugbt, os Plough, nor accupy;; Lands, , of the annual Value: ob 
Pifty Pounds, in che ariſh; &c. whereche ſhall raſide, ſhall pay to the 
Surveyor One Shilling in Teſpe& ef every ſuch Nys Ststute - duty, for 
every; Horſe which he ſhall draw in any. ſuch Carriage, or- ſhall pay ar- 

cording to the Value of the Lands, c. Which he ſhell/ oc ˙α⁵un accord 
to the Rate aforeſsjd pe Option .of; the dor veyor; and alſo 100 
Man inhabiting I any. Parith, Se. aud being of the Age of Eightee 43 
and, under the Ago of Sixty Tears, not ehergeable in gay! of the Re: 
+ ed, or. Lands, 4 Load no Value. of Four: Dan] 
or upwards, and not | being! bene Sd# an Apprentice or menial Servant, 
nor having perfermed the ſaid Duny, or paid the Compaſition for the 
ſame, in any other Pariſh, r. for that Year; ſhall, by themſel ves or One 
ſuffieiegt Labourer, fort. every gf: them, upon every of che {aid Days on 
which they ſhall be galled forth by: the Furveyor, together with the other 
Labovrers,, work. add: Jabovr ingthe Amendment gf ne Highways, ag 
they ſball be directed by ſuch Survobonz and if the Teams! Drzughts, 
or Ploughs, or any of them, hall not he theught netdful hy the Surutyor; 
on ang of the ſaid. Deys, then every ſuch Ferſon wle ſhould have ſent any 
ſuch Team, &. gecerding to che Directions aforeſaid; halls according to 
the Notice to be given, jag directed, ſong unto the Werk, for every 0 
o ſpared; Three able: Men, there / te labour or pay; to the Surveyor the 
FSomeof Four Shilliags er Perſons 
ſhalt reſpecti ely hay e 4nd -briag [with them ſach $hovels, des, Picks, 2 
Miazrocks, and other Tools: and .[bſtruments as are uſeful add proper for 
che Putpaſes, and all che Perſons and: Garrisges hall diligently perform 
the Work and Labour to which they ſhall be appainted by ſuck Surreyot 
for Right Hours dh get ef che Days, within fach Hari Ec ar in et- 
ting and ee e ee ee tobe em 
ployed in the, Repair gf the Highways af the Pi. &r. for which they 
_ Daall-beixequiredito»perfgrmfuck:Duy:and Labouryes aforeſaid :| And if 
any Ferſon, ſending a Tenn, ſhall not ſend a ſuſfisiente Labouteriobeſides 
the Driver, (except: before montiehefl; ) or. if aty .ifath: Labourer, or 
Driver, or any eher Labourer; Arathd; Exiherdofnαν Cart, required hy 
the c Iperfatm Stæute-Autys ſhallinefaſ: t Workfand labqur, during 
the Time mentioned, nccotdiog Conde 2DfireRion of the Surveyon ß or- H 
any; Diver, ſhall refuſe i carry!) proper and eſufficient Loads u — 
ar | a 8 law 
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lawful for ſuch Surveyor to diſcharge every ſuch Team, Cart, or Labour. 
er; and to recover from the Owner of every ſuch Team or Cart the For- 
feiture which every ſuch Perſon would have incurred, in cafe no ſuch 
Team, Cc. reſpectively had been ſent. vs droge 
By ſe. 36. That it ſhall and may be lawful for the Surveyor, where 
the Employment for Teams is of ſuch Sort that Two Horſes will be ſuf- 
ficient for One Cart, or where a Stand-Cart with One Horſe ſhall be ne- 
ceſſary, to call upon any Perſon liable to ſend a Team, Draught, or 
Plough, who keeps One or more Cart or Carts, and Three or more 
Horſes, to ſend ſuch Cart or-Carts, Horſe or Horſes, to perform his Sta- 
tute-duty, as the Surveyor ſhall find moſt convenient, and-ſhall direct; 
and the Surveyor ſhall allow every ſuch Stand- Cart and One Horſe as 
Half a Team, and every Cart and Two Horſes as Two-thirds of a Team; 
and if a Waggon ſhall be found neceſſary for any particular Buſineſs, the 
Surveyor may require the Duty, or any Part, to be performed with ſuch 
Waggon, by any Perſon who keeps One; which Directions of the Sur- 
veyor ſhall be obſerved, or the Perſon liable to perform ſuch Duty ſhall 
forfeit ſuch Sum as the Duty ſo required of him ſhall bear, in Proportion 
to the Forfeiture inflited for every Neglect in performing Duty with a 
Team; Draught, or Po ffi („ c 38 LYLÞA 
By ſe#. 37. That every Surveyor ſhall, from Time to Time, give to, 
or cauſe to be left at the Houſe; or uſual Plage of Abode, of every Perſon 
liable to perform ſuch Duty or Labour, Four Days Notice at the leaſt of 
the Day, Hour, and Place, upon which each of the Day's Duty ſhall be 
required to be performed; and every Perſon making Default in finding 
and ſending each Wain, Cart, or Carriage, furniſned as aforeſaid, and 
ſuch able Men with the ſame, as required, or in performing the Duty at 
the Time and Place, and in the Manner directed, ſhall, for every ſuch 
Default or Neglect in ſending ſuch . Wain, Cart, or Carriage, with ſuch 
Men as aforeſaid, forfeit the Sum of Ten Shillings; and for every De- 
fault in ſending every Cart with One Horſe and One Man, Three Shilliogs; 
and for not ſending every Cart with Two Horſes and One Man, Five Shil- 
lings: And every Perſon or Perſons making Default in ſending any ſuch 
Labourer, and every Perſon making Default in performing ſuch Labour 
at the Time and Place, and in the Manner directed, or in paying Com- 
ſition- money ſhall; for every ſuch. Neglect, forfeit the Sum of One 
Shilling and Sixpence; all which: Forfeitures ſhall be applied for the Uſe 
of the Highways within the Pariſh, '&c. where the ſame ſhall ariſe; and 
the Surveyor ſhall fairly and equally demand and require ſuch Duty and 
Labour from every Perſon hiable, according to the Directions of the Act, 
without Favour or Partiality to any Perſon: And if in any Pariſh, &c. it 
ſhall not be neceſſary to call forth the whole Duty in any Year, it ſhall be 
abated in a juſt and equal Proportion amongſt all Perſons liable to the 
ſame; and the Surveyor ſhall; with all convenient Speed, after Default 
made in Performance of ſuch Duty or Labour, proceed for the Recovery 
of the Penalties or Forfeitutes, ſo that the ſame may be recovered before 
By ſect. 38. That any Perſon liable to perform the Duty, by ſending 
One or mote Team or Teams, Draught or Draughts, Plough or Ploughs, 
with Men, Horſes, or Oxen, ſhall and may compound for the ſame, if 
he ſhall think fit, by paying to the Sutveyor, at che Time and in the 
Manner after mentioned; ſuch Sum as the Juſtices ef the Peace for the 
Limit wherein ſuch Pariſh, Sc. ſhall be, or the major Part, at theit ſaid 
Special Seſſions, to be held in the firſt Week after Micbhaelmas Quarter 
Seſſions. in every Year; ſhall adjudge! and declare to be reaſonabſe, not 
zexcaeding Siu Shillings, nor Tels than Three Shillings, for each Team, 
Sraught, ar: Plodghy” for sach Day and in Default of their adjudgiuig 
2 and 
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and declaring the ſame, . the Sum of Four Shillings and Sixpence for 
and in lieu of every ſuch Day's Duty for each Team, Brau ht, or Plough; '\ 
and for every Cart and One Horſe or Beaſt of Draught, Tuo Shillic i 
and for every Cart with Two Horſes or Beaſts of Draught, Three Seil. | 
lings, for and in lieu of every Day's Duty; and every Inhabitant liable 
to perform ſuch Duty or Labour, and not chargeable in any other Reſpect, 
ſhall and may compound for the ſame, if he think fit, by paying, to the 
Surveyor the Sum'of Four-pence for and in lieu of every ſuch Day's Duty 
or Labour reſpectively, at the Time and in the Manner directed for 
- Fayreor of Computiiotmoney „ wry 
By fe. 39. That if it ſhall appear to the Juſtices, at their Special Seſ- 
te held in the Week next after Michaelmas Quarter 8 


ſions, to 
that, from the Directions before given for the performing and compounc 

ing the Statute-duty, there will be Difficulty in procuring the neceſſary 
Catriage, or a ſufficient Number of Labourers for the Repair of the High- 
ways, in an particular Pariſh, c. within their reſpective Limits, without 


ying high and extravagant Prices, it ſhall be lawful for ſuch, Juſtices e 
to order and direct the Team- duty, or ſo much as they ſhall think fit, to 


to render 
the ſeve- 
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By /e#. 40. That if any Perſon who ſhall 18 a Team, Draught, or 
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We inthe Chbith or Chapel of loch Parat, S. EY there Hg 
Church or Chapel, or no Service performed 15 then at the . 
Place rhiere, and repeart the like Notice in ſuch Chureh, Chape a Plc, 
on the nest ſucceeding Sundch, of the Time and Pee 
Perſons permitted af inelined to compound, may ſignify won * 
their Intention, and 158 Perſon fi t 15 the ſame, who wall then, or 
within the S ak of'Oh alendar' ont b afterwards, ay to ſuch Surveyor | 
the Compolition, nant be chuck zed fr 75 the Performance of ſuch Dut 
which Cothpotibh-nidtey ſhall 1 e ployed by the Surveyor for the 
Uſe of the Highways; and n Ba Compoſ tiog mall be permitted, unleſs 
the fame ſhall be ald "at the 955 or within, the Time aforefaid ; but in 
Caſes where the Oba ation of any. Lands, , ſhall be changed, or, 
new Occupunt or Ihhabitant Mall. come to reſide in ſuch Pariſh, & GY 
ter the Time appointed for ſuch Compoſition, then. the Perſon or * 
occupying ſuch Lands, Oc. ot ſo ah 5 in ſuch Pariſh, &c, ſhall be al- 
lowed” to compound id Manner a forelaid : Provided he, ſhe, or they, 
ſhall pay the ſaid Cdinpolitioh-mobey_ to the ſaid Surveyor within Fourteen 
Days after he, ſhe, or, they, ſhall enter upon ſuch ands, &&c. or ſhall 
come to reſide in ſich Periſh, Sc. and every Tenant or Occupier of any 
Lands, Sc. who ihtends to vir the Focke thereof wichin Six Calendar 
Mohths from the Titne fixed for making ſuch Compolition, ſhall 85 may 
compound for Half the Duty, and 05 ſucceeding. Tenant or Occ 
hall and may, in that Caſe, compoùnd gane the Duty in K Kind = 
the other alf; aud if che Surveyor ſhall receive from any Perla a 2 
Compoſition | for more Duty than required from the other Inhabitants and 
Occupiers within 17. 15 me Pariſb, &c, for the ſame Year, he ſhall rep 
ſuch extravrdina otripbſition-money to fuch Perſon ſo as to 0G. PAY 
Duty to an Equal it gh all fuch Inhabitants and Occupiers. 
By et. 42. Thar in every Parith, &. where any Perſon. ſhall kerp.n 
Dravghr or * Plug h, and tio Cattiage, he ſhall pay to the Sutveyor the 
- Sum of One Sling for every Horſe, of Pair of Oxen or neat Cattle, 
uſed in ſuch Draught gr Plou Th for Every Day's Statute-duty on the 
Day ſuch Duty is 50 guited to rformed, or pay according to the Rate 
aforefaid for the te e c. wich be Gall 5 in W Ane ws 


2 1 95 220 Pa Ge. at 1 5 Ves, e KT. 60e pobſe A 


to. W Th 

ths it re ry Year, within which 50 Statute-dyty ſhall be performed 
videhicet, onth in, t Spring, to be called Ne Seed Mon | 
Month in che Summer, for the Hay Harveſt; and One ther 018 4 | 
the Summer, for the Corn Harveſt: Providęd, N otice in Witte de yen 
of the Times fo appointed to the Suryeyor of ſuck Pariſh, 955 reſpec- 
tively, and alfo to the Surveyor of every Tafepck⸗ Road lying within the 
ferne, within Three Days after evety ſuch Meeting, and Fourteen nn 
leaſt before the Beg inning of each of ſuch Months. 

By Jett. 44. recit ing that whereas, by IN ER Parliarme: 
e Turnpike R 1 à certain Pat of the But 5 Statute-g OY Ko 

be directed to be petforined on 55 Road: * an d it, may happe 

15 ſ6tre Places, that the ſeveral Perſons able the; 10% A have; c 
pounded for che Jaime ;, it's 190 That in a 15 ch Caſes, the Sur⸗ 
yeyor of the Highws & of the Pariſh; Ge. where, f ch Corr zofitivo. th 
have been made; "ſhalt pay to the Tie ater or 155 yor. Fs ſuch, Tag: 


pike, Roads a certain Part of the Compoſiti ion. ade 
6 accordinſ 10 the Number ef D 3 Pay 
$ was or Were liable ro perform vi fac po Kh Rows 5 
4 


* 2 _ q 
r 14g 4 7 1 6 3 ARE r — # re YE 8, nts HO tte, co Of A* * W . * 
Ln 


. 


—e— 


r \ 
wv *£* ### 1 * 5 a4 
P 7 


4 24 2004s Wu tg 4 $9 i, ered Tur oa He; 4 i ot ee 6 1 


ne neee engl Sd on mig BONE 
Money mall be laid out and expended on ſuch, Part of the faid. Turn- 


| Pike;Road as lies within the Pariſh, &c, from which it fron regina nd 
not elſewhere; and if ſuch Surveyor neglect to pay, within Twenty Days 


after he ſhall. have received the ſame, upon Demand made by ſuch Treaſurer 


or SutVeyor, the ſame ſhall be levied. upon the Goods and Chattels of ſuch 


B yy fell. 45; 


extraparochial Place, a Week at leaſt 


ſeſſment before authoriſed, for buying Materials, making 


That if upon Application of the Surveyor of the Highwa 
for any Pariſh, &c, to the Juſtices of the Peace for 1 Limit, 2 — — 
Pariſb, c. lieth, at their General or Quarter Seſſions of the Peace, ar at 
ſome Special Seſſions for the Highways, the Juſtices ſhall be fully ſatisfied, 
by Proof upon Oath, that the Duty directed to be performed, and the Mo- 
ney authoriſed to be collected and received, has heen performed, applied, 
and expended, according to the Directions of the Act, or ſhall be fullß 


Catisfied that the common Highways, Bridges, Cayſeways, Streets, or 

Pavements, e to ſuch Pariſh, c. are ſo far out of Order that 

they cannot be ſufficiently amended and repaired, paved, cleanſed, and 

yt ore WAP: Means before preſcribed, (Notice being firſt given of 
u 


intended Application at the Church or Chapel of ſuch. Pariſh, r. 


on ſome Sunday preceding ſuch Quarter or Special Seſſions, or if the 
Place be extraparochial, Notice in Writing being firſt given of ſuch in- 


tended Application to ſome of the 1 ar Inhabicancs reſiding in ſuch 
traparoc A eaſt before ſuch, General or Special 
Seffions) ; then, an equal Aſſeſſment upon all and every the Occupier 


of Lands, Sc. within any ſuch Pariſh, &c, ſhall. be made and collected 


by fuch Perſon. and Perſons, and allowed in fuch Manner, as the Juſ- 
tices, by their Order, at ſuch General or Special Seſſions, ſhall direct; 
and rhe Miboay raiſed ſhall be 2 full ed and accounted for, according to 
the Orders and Directions of the allt ices, for and towards the amending, 
repairing, paving, cleanſing, and ſupporting ſuch Highways, Cauſeways, 
Streets, Pavements, and Bridges. 
B fer. 46, That che Afſeſſment laſt before authoriſed, gen the AF 
Guide. poſts, and h W HR} 
amages, erecting Guide. poſts, and paying the Surveyor's Salary, ſhall ap 
enn Ge Yeu: exceed the Rae of N N 7 . Pound 


" 


* 


together, in any One Year, exc 
of the. yearly Value of the Lands, c. ſo to be aſſoſſed. 


2 


” * 
Z * 


BV 2, 47. That na Eine, Iſſue, Penalty, or Fortgiture, for not re- 


pairing the Highways, or not appearing to any Indictment or Preſegt - 
ment for not repairing the ſame, ſhall be returned into the Court of Ex- 
chequer, or ele but ſhall be levied by and paid into the 
Hands of ſuch Perſon. or Perſons, reſiding in or near the Pariſh, Sc. 
where the Road ſhall lie, as the Court impoſing ſuch Fines, Iſſues, Pe- 
nalties, or Forfeitures, ſhall order and direct, to bs appl | cowards the 
Repair and Amendment of ſuch Highways; and the Perſqn or Perſons 
ſo ordered to receive jock Fine AY rt. apply, and acco 10 the 
fame, according to the Direction of ſuch Court, or in Defaul t. thereof, 
ſhall forfeir Double, che Sum received; and if any, Fine, Iſſue, .Penalty,j. | 
or Forteiture, to be, impoſed on any ſuch Pariſh, Sc, for not repaici 

the Highways, or not appearing as aforeſaid, ſball be levied on aay 


or mare of the InHabirants of ſuc rh Sc. ſuch Inhabitant may maks 


his Complaint to the Juſtices of th 


> + 


ct cace, at their Special Seſſions; and 
the Juſtices are authofiſed, by Warrant under their Hands ang Seals, o 
cauſe a Rate ta be made, according to, the Form and Manner laſt before 
preſcribed, for Te 1 ing the fame ; which Rate ſo. made; aud con- 


firmed by any. Two Juſtices, mall be, collected, and levied. by the Surveyors: 
of the Highways of ſuch Pariſh, Sc., 9, preſented or indicted, as afqre»- 


aig z and the Surveyor hall, withia Oe. Month gert afrer the making 
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and confirming the Rate, collect, levy, and pay unto ſuch Inhabitant the 
„Made s Rvied on Mit.” 7 tg wo melon ar rence Dd 
By ſe. 48. That the Surveyor of the Highways for every Pariſh, &c. 
hall carefully and diligently collect the ſeveral Aſſeſſments, Forfeitures, 
| Penalties, Sums of Money, and Compoſitions, within the Year for which 


he is appointed Surveyor, and ſhall keep One or more Book or Books, 
in which he (hall fairly enter a juſt, true, and fair Account of all ſuch 


Money as ſhall have come to his Hands, or to the Hands of the ſaid 
Aſſiſtant, in reſpe& of ſuch Pariſh, &c, and to whom, and on what Oc- 


* 


caſion, paid or applied; and ſhall alſo enter in ſuch Book or Books a Liſt or 

F all ſuch Sums of Money as ſhall then remain due and owing; and 
the Surveyor ſhall alſo enter in the ſaid Book or Books an Account of all 
Tools, Materials, Implements, and other Things provided, or to be pro- 
vided, by Order of the Inhabirants, at a Veſtry, or other public Meeting 
for the Repair of the ſaid Highways, at the public Expence of ſuch Pariſh, 


c. and ſhall produce ſuch Books, and the Aﬀeſiments made within that 
"Year, unto the Inhabitants of the Pariſh, Oc. to which they belong, at 
a Veſtry or other public Meeting to be held for that Purpoſe, within 


Fifteen Days before the ſaid Special Seſſions ſo fo be held in the Week 
next after Michaelmas Quarter Seſſions, to the Intent that the Accounts, 
Aſſeſſments, and Liſts, may be inſpected by the Inhabitants; and every 
ſuch Surveyor ſhall, after the Books and Aſſeſſments ſhall have been pro- 
duced, take the fame to ſuch Juſtice of the Peace for the Limit wherein 
ſuch Pariſh, c. doth lie, and on ſuch. Day, and at ſuch Hour, as ſhall 
be agreed upon at ſuch Meeting, ſome Day after the Meeting of the 
Inhabitants, and before ſuch laſt-mentioned Special Seſſions, and verify 
ſuch Account; or any Part thereof, upon Oath, if required; and ſuch 
Juſtice may allow ſuch Account, if he finds it juſt, or poſtpone it until 
ſuch Special ' Seſſions, if he finds Cauſe for ſo doing, in which Caſe it 


may be ſettled and allowed at ſuch Special Seſſions, after the Parts ob- 


my « 


jected to by ſuch Juſtice ſhall have been explained and verified by proper 
Evidence, to the Satisfaction of the Juſtices at ſuch Special Seſſions ; 
and in caſe any Articles, contained in ſuch Accounts ſhall not be ex- 
plained and proved to the Satisfaction of ſuch Juſtices, they may diſ- 
allow the ſame z and whenever the Accounts ſhall. be fo ſettled and al- 
lowed, or diſallowed; all ſuch Books and Aſſeſſments ſhall be tranſmitted 
to the Churchwarden or Overſeer of the Poor for ſuch Pariſh, &c. re- 
ſpectively, or, if the Place be extraparochial, then to ſome principal In- 
habitant thereof, to be kept for the Uſe of ſuch Pariſh, Fc. and the 
Surveyor ſhall forthwith deliver a Duplicate of ſuch Book and Account, 
together with all Sums of Money as ſhall remain in his Hands, and 
hkewiſe all Tools, Materials, Implements, and other Things, as afore- 
ſaid, to the ſucceeding Surveyor for ſuch Pariſh, Cc. in caſe any new 


Surveyor ſhall be appointed, or retain the ſame in bis Hands, and re 


count for them in his next Account, if he ſhall be continued Surveyor ; 
and the ſucceeding Surveyor is authoriſed and required to recover, col- 
le& and receive, all Sums of Money which ſhall be due and owing, as 
the preceding Surveyor could have recovered the ſame: And in caſe the 


| Surveyor ſhall neglect to provide ſuch Book or Books, or to enter ſuch 


reſpective Accounts and Liſts therein, or to deliver the Book or Books, 
and ſuch Duplicate thereof, and ſuch Aſſeſſments, Tools, Materials, Im- 
plements, and other Things, he ſhall, for every ſuch Offence, forfeit any 
Sum not exceeding Five Pounds, nor leſs than Forty Shillings, and in 
caſe he ſhall make Default in the payio or accounting for the Money 
ſo remaining in his Hands, within the Time and according to the Di- 
rections aforeſaid, he ſhall forfeit double the Valde of the Money which 
Mall be adjudged by the Juſtices to be in his Hands 3 and in caſe 4 
Of, | 10 | | 5 ſuc 
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buch — 550 die before fuch teſpedtve Tenia I Line or de 
mice out, or ſuch Monies, Bovks, A Aﬀeliments, Tools, Materials, nd 
| Impleinents, ſnall be ſo delivered and, pail, the Fxecotbrs or Adm 18 

ſtrators of ſuch Survey t make out, pay, and deliver the fame, in 


like Manner, and Under the! ike Penal na alty, 4 as ſuch. Surveyor 1 is required” | 
and made fobject an liable to. 558 

* By feet. 49T: a, in every Patiſh, £96! Where" A i Weleht | Quite or + In the 
Stone, Gravel, Chalk, or other Materials, _ be Wan and carried Quarto Edi. 


by the LAbot 6 bt and Teams vired to perform Statute⸗duty within — of the 
ſuch Pariſh; c. the Surveyor well Wee for the getrin and carry in 8 
thereof; (in the Preſence o the Alſiſtact:. if any ſüuch l e eftion, 3 
ata Meeting to be held for chat Purpoſe, 0 abel Ten Notice, ow 49, but 
in Writing, half be given, by fifing the ſame vpoh the Door of the ibis is mark- 
Church or Chapel of ſuch Pariſh,'&c. 'or, if there be no Church. © Nog 
Ghapel;/af; the mot public Place there ;*which Notice mall ſpecify che quent 1 


Wotk to be done, and the Time and Place for letting thereof; 5 "if . 


any Surveyor ſhall N any Part, Share, or Iatereſt, directly or weren In my 
aby ſuch᷑ Contract 5 any other * oy Bargain for Work or M 

rials to be made, done, or provided, Upon, for, or . of any pf 
the Highways, Roads, Bridges, or: d her Works whatſoever, under * hs 
Care or Management, or r ſhall, upon his own Account, directly ot in- 
dire&tly; let to hire any Team, or ſell or diſpoſe of © iy Timber, Stone. 
or other Materials, to be uſed or employed in ma * pare of Toch 
Roads, Bridges, or other Works, as Aerelald, ( e Licence, in Wri- 
ting; for the Sale of any ſuch Materials, or to is to. hice any ach” | 
Team, be firſt' obrained from ſome Juſtice of the Peace * within that Li- 
mit) heThall forfeit, for every ſuch Offence, the Sum of Ten Pounds, 


and be for ever after inca able of being e lo ed as: a 80 E * 
pos under the "Nato ty of this N b x 4. obs | a 1 
bo 7 o. That if any Surveyor of the Highway 4 aftet his Aces 4 
of the Office, ſhall neglect his Duty in any Thin required of him 
gs, for which : no particular Penalty is 17 he mall fößfe 4 
for every ach": "Offence, any Sum not *Exceedi Pounds, nor le 


than Ten Shillings, * the Diſcrerk n = bf l the Jahre 'or Juſtices aß 
Juntarnen therein. 81 bones 204 5113 10 i 


Jett. 51. That where any Lan "ha been, "or mul be given, for the. 
Mei tenance of Canſeways, e Its, lighways, a Besch ges, A alf 


Perſons who” are; or thall'be enfeoffed or truſted with any ade Lands 
ſhall let chem to farm at the moſt ite yearly Value, without 
and that" the Juſtices of the Peace, in their * Seffions;” ſhall ahd we 
inquire; by ſuck Ways 3 and Means as they ſhall think fitting, into the Ve. 
lue of all ſuch Lands ſo given, ot to be given, and order the Improv 2 
ment and Nous oy ment! the Rents aud rofits according to the Will a & - 
DiteQion of the Dorior,/if they foil the Perſons ſo aba d have 7752 
negligene or faulty in the Performance "of their Truſt, (except ſuch L. 
have been given for the ſes beige any College or Hall in 0 of 
the Univerfiies bf this Kingdom, Which have Viſitors of Their own). 
BY 52. recitihg'that Whereas i in 18 Places it atx been and mia 
be foüag necefſary;'#hdthe Syrvey l are required, to fecure 1 Cai 
ways ald Foot Cauſcways,” by P Polls; BIS pr geit 
| Groand; or by: Banks 5 Earch'caft' {t'op, :6P oth wiſe, Ft 
up and ſpoiled" with Waggons, Wains,? Carts; or "Ca 
much/asfeveral evikeiſpoſcd Petſhns Gbr bak} wilfally 
uÞycdtdowny and remover dame the Foſts, Block 
ſo futech and drive Catriages vpon'fuch' *Bailks and C 9555 * 
the'Sides, and allo dig of caſt down the Bänke, hy Ate 4 b Se 


ad Defenos df ae eee why be drt af r Back "a 1 
Vol. III. | often | 


often ruined and deſtroyed; and ſuch evil-diſpaſed Perſon do or may 
break, damage, or throw down the Stones, Bricks, ot Wood, fixed | 
the Parapers or Battlements of · Bridges, and do or may pl down, de- 
oy, obliterate, or deface, any Mile Stone or xr, Pall. Graduated, or 
irection Poſt or Stone erected or. to be erected 97 any 1 2 
For Prevention thereof, it is enakted, That every. Perſon who ſhall. be 
uilty of any ſuch 48 ſhall, upon Complaint thereof made to any 
Jane of the Peace of the Limit where the ſame ſhall: be proved to be 
done, by the Oath NK any One credible Witneſs, or upon View of the 
Juſtice himſell, forfeit for. every of = ſaid Offences any. Sum not en- 
ceeding Five Pi ounds, nor leſs tha, Ten del Gee z and, in Default of 
e ſhall Fn committed to the Houſe ection, there o be 
hipped, and kept to hard Labour for any Time not Excceding Opa Ca- 
Wy Month, * ou ae _ Day 55 of eats 
eck. at the Juſtices of the Peace ities, orporations; 
Bash — other Places, ate required to put in Execution every Part 
of this Act within their reſpective Pieter, | 
By fed, 54. That nothing in this Act contained thall impower any. 
Juſtice, for any City, Town Corporate, or Borough, to fix or allow any 
Salary to or for any Surveyor to be appointed by any ſuch Juſtice, ext 
cept ſuch Salary as ſhall be ſettled ; and agreed upon by Two Parts out of 
Three of the Perſons aſſembled in the Pariſh, &. - withla ſuch. din. 
Town r 05k TY 
By ſect $5 2 55 the Sole or Boom of the Felli „ 
of the Wheels of i Nine range ſhall be drawn 
more. than Eigh he Be * Cart, havi Sole or Bottom of 
the Fellies of t 5 heels of the Breadth of Nine Inches, ſhall be drawn 
with. more than Five Horſes aggon, bang the Sole or Bottom of 
the Fellies of the Wheels of the the Bresgch of Six Inches, and rolling on 
each Side a Surface of Nine Inches, ſhall be drawn. with more — — 
Horſes ; no ſuch Waggon, rolling a Surface of Six Inches only, ſhafl be 
drawn with more than Six Holes ne Cart, having the Sole or Botmom 
of the Fellies of the Wheels of the car | Six Inches, ſhall be 
drawn with more than Four Horſes ; no 1 Sole or Bot 
tom of the Fellies of the Wheels t l leſs 0 Bd Þ than Six Inches, ſhall 
be drawn with more than Five Horſes; and no Cart, having the Sols or 
1 of the Fellies of the Wheels of leſs Fail than Six? Inches, ſhalt 
awn * more than Three 1 2 5 upon ſuch Highways, under the 


following Pains, Penalties, and Forfeitures, viz. hat the Owner of ſuch 
W or Cart D ſhall forfeit the Sum of Five Pounds, and 
river not N the Sum of Ten Shillings, for every 


Horſe or Beaſt which ſhall © ſo drawing above the Number, to the ſole 

Uſe of the Informer; but Carriages moving upon Wheels or Rollers, 

af the A4 of Sixteen en 21 Side, with. flat Surfaces, are 
um 


allawed to. be draws with A Horſes, or ther Cattle. 
ip 4. 6 1 0 no; Pro ation, be commenced before a Juſtice 
eace, b S, ſh any. Forfeicure incurred. by the 
wner, or Peer 120 any. C arriage, having a gre: er Number of Horſes 
An . 0 2 laid wi 9 Na F the Offence, and no 
N e commenced br an f uch Offence, ualeſ within One Ca- 


h after the Offence; and that, neither ſuch. Information. or 
2542 re de vyleſs Notice ſhall be given by the 
e ſuch r on che Day. upon; which: 

omr Intention do complain; of fue Of. 
B to: to the uſtice. before whom ſuch Complaint 
lit ay remote as to make it incoove- 

ſush, Juſtice, the Juſtice way — 
III 


0 NN Torn e 


| — the Complaii, 4d ere che ider to hin Kowedy by Afton at 
aw 

By /t#. 57; That i it ſhall be lawfol for the Juſtices, ur their ive 
General Quarter Soſſibns of the Peace, to: be held in the Week after 
Aobaelmas, to lictnſe, in ſuth Manher, and for ſuch Time, as they ſhall 
think fit; an Increaſe of the Number of Horſes to be drawn in Chrrla 
up any eep Hill, or on any Road not Tornpike, within cheir refpe8iee 
Juriſdictions, over and above the Number before limited, if neceſſary ; 
and, from Time to Time, at any: Mithzelinas Gor: Seitens, torevokees 

alter, or vary the fame. 

By fe#. 38. That if it ſhall ben _— the Oaths of credible Witheffes, 
tothe Satisfuction of any -Juſtice or Juſtices of the Pence, or of any Court 
of Juſtice authoriſed to enforce the Execution of the Act, that any Wa 

„Cart, or Catriage, could hot, by Reaſon of deep Snow ot lee, 
un by the Numbet of Horſes or Beaſts of Draught —— — 9 

11 be — and they are required, to ſtop all ings for Ne. 
covery of any Penalty. or Forfeiture. The Regulations concerning the 
Number of Horſes, and Wheels of Catriages, not to extend to 
Waggöonk, or other Carriages, employed only in carrying any One Stonez 
Block bf Marble; Cable Rope, or Piece of Metal, or Piece of Timber, oi 
to ſich Ammunttion or Artillery as ſhall be for his Majeſty's Service; und. 
that 'I'wo Oxen Ne ee N of the e e 
conſiderad as Ohe Horſe. 


#. 59: That the Owhbr ef every au. Wis, of Cart, __ 
2 "4 atriage let to A un! 


alſo of of every Con Conch, Poſt Chaiſe, — 
us Part of 1 on, c. and 


int, upon upon = 
1 of of the 1 of all ſuch Coaches r. before uſed u 7 

lic Highway, his Chriftian and Surnarae, ahd the Place —_ 
in large legible Lottets, and conticue the ſame theteupen 
Waggon, Er. or other Carriage, hall be uſed N Senn 
and the Owner of every Common Stage Waggon ot Cart, of aol | 
Frævolling Stages from Town to Town, Thall, over and above his dr Her 
Chriftian and 'Sirname; paint on the Part, and in * Mantler afo 
the 1 Words Common Sage Mugos ot N the Caſe may be 
and every Perſon uſing any ſuch Catriage upon any Highway, viltibur 
the Names and Deſcriptions painted of who © Wal paine Any falſe of fle! 
titidus Name or Plate of Abode, on ſuch Waggon; Ec. or other Catridgy| 
ſhall 'forfeir, for every fuch Offente, 4 Surn oor beta Five N 
nor leſs than Twenty Shillings, | - 

Ny jei?i 50. That if the Drivet of any Cart, Car, Dry, of Wi 
wall rut any ſuch Catriage in any Street or Highway, not having 
fame other Perſon oti Foot, or on Horſeback, to guide the ſame, (ſuch Car: 
riages as are conducted by ſome Perſon holding the Rehiy of the — 4 
Hoſts drawing the fime entepted z) er if the Driver of any Ca 
| Whatſderer on auy Purt of any Street or Highway ſhall, by Negli 

or vilful Miſbhaviout, cauſe __ Hurt or Dama Fr to atiy Perſon of Gi 
| | uch Street or Ns or hall 
Nu orher Side the e er Fence incle 
be at ſuch Diſtance from ch Carriage; WhIR'R 
en ſuch Highway, chat he tabhvt Have the 'DireRion 
che Horſes driCarile drawing” tlie ſanie; of Mall; by 
ligence ot” ul Miſbehaviour”'preveit; hinget, or weteupt the 
e Faſſagd of any other Carta; of of his Majcty*s' SubjeRs, 61 the 
pl. mgm, ori the Driver of 885 of Uätsaded Wiggon, 
or Sther Carriage, , tall refule'or nb turm #84e and cake Way fe 
any" Conc, Chart, Chalfe, : Joded © Wap 
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1 his Clauſe in any of the Caſes aforeſaid, ſhall refuſe. to diſcover his Name, it ſhall! be 
does not pre- Iawful for the Juſtice before whom he ſhall be taken, or to whom any 
vent any Per- ſuch Complaint ſhall be made, to commit bim to the Houſe of Correc- 
ſon injured tion for any Time not exceeding Three Months, or 


o 


ſuing by der him for the Penalty, by a Deſcription of his Perſon and the Offence, 


tion at Law, 


IF 
ed, for ccc egg abe Purpoſes, ofthe Acts and ro/adjourn the ſame. froth 


pray e the ſeveral. Juſtices acting and reſidiog within ſuch Limits) 


e e conyicted by the Oath of One or mote credible Wines? 
 Wigneſſes,: or by bis | own Confeſſion, : before any Juſtice: of the Peace of 
the Limit wherein ſuch Offence ſhall ve committed, ſhall, for every ſuch 
Offence forfeit, the. Sum of Five Pounds 5 
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ns of the Lim where n Offence ſha 


u 275 to lev! man 


y 
2 dark d, 28 che 2 eral and, re De og ens ates ipþok 


; ; "0% Thar dal bs dhl , ht Gat - 1755 75 Nad Tas. 
a or Preſentmegt ſhall be. tried for =p 1 ghu 
award Coſts to the Proſecutot, to be pa Win e or; 


pteſented, if De 155 17 or C 
. 


1 Fenced, to be pai the, Pro fade 
By { ed. 65. T the Inh 


i © + 6aS 


at a \ 1 5 or, public Meng. rlecute, an. 
fox 25 r Mie” art 9 0 ac Neg 
10 8 1 a obliged, by, eng 
pal nce N 3 e g of. Veſtry 5 

wo! 


eh ken any Indicttnent or Preſentment pre l FEM any ſuc 
riſh, 925 it it hall be. lawful for the. Surveyor to e in his Account. 
the r eaſonable Expences,. after the kame ſhall have Been agreed to. | 5 
ſuch phabitants, or allowed by a. 55 uſtice ! which E. We be p 
by ſuch FPariſh, Sc. out. of the E Fines, Rae an fage ü 
| ments, nd Aſſeſſments. 2 
By 1. 66. That in all Caſes where, 3 !Veſtry. of " public 
the Inhabitants of any: Fariſh, & So A 9 75 or b 
there ſhall be public Notice given © A 5 
ing the Meeting, at xl e Church or Chjes! of 1 
Sunday next 15 85 907 Note, e ritin AS 
Purpoſe of ſuc pr at the fa ] a Tre | Door of ki Ty 
Chapel, md he | ame ſhall hot be & ela Three Days at 15 
after ſuch Notice given; and if there be 1 0 urch ar Chap 1. Ik 
Notice of ſuch Meeting ſhall be given 1 Writing, and Wan 18 * at t 6 
py lic Place therein, hree Days N 1 before ſuch N. e thr 
y Nel. 67. That if any Perſon ſhall refuſe or neglect 1 Gal 1750 8 
alſefied upon him within Ten Days after Demand, the ſa x 
levied by the Surveyor, or ahy other Perſon authoriſed by Wine 15 | 
the Hand and Seal of One Juſtice, having Juriſdiction by iſtre 
Sale of the Goods and Chattels of the Perſon rendering the Ove us 88 t 
Owner, neceſſary Charges being firſt deducted; and, in Default of ſuc | 
Diſtreſs, it ſhall be lawful for any ſuch, Juſtice ro commit the Perſon 
the common Gaol, there to remain until he hall have Paid the Sum 66 
the Coſts and Charges. 8 
By ſe. 68. That the Suryeyor ſhall be reg in all Caſes, 2 com- 
petent Witneſs, in all Matters relative to the Execution 05 this Act, not- 
* his Salary may ariſe in Part from the Forfeitures and Penal- 
By 8. 69. That the Forms of Proceedings ſet forth and rents ; in 
the Schedule annexed to the Act, ſhall be uſed, upon all Occafions, 
with ſuch Additions or Variations only as may be ne to adapt the 1 
to the particular Exigencies of the Caſe; and that no Obzection al 
made, or a . for want of F oy. 8 80 
By eck. 70. The Juſtices of the Peace ſhall, at every ial 
to 27255 in the Week next Ln} Michaele General — — 2 00 
of the Peace, deliver a printed Abſtract of the moſt materia | Parts of tle 
AQ to every Surveyor, _ 
By ef. 11. In caſe any Ferſon ſhall reſiſt or make fortible Oppoſition 
* again any Perſon employed in the due Exetution of the Act, or make 
any Reſcue of the Cattle or other Goods diftrained; or if any Colts ) 
. Headborough, or Tithingman, ſhall refuſe or ne lect to execute or ode 
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"By ſe. 52. All Pevaſtics ac Pete Hires, and eil Costs and c 
(he Manner of levying and recbve Dif is not _ otherwiſe 
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left,” or Def hag hall Happen, of fuch Order for Feymen of fuc 
of Char es ſhall ade ak efitig the Overplus of ſuch Diſtreſs (if 
5 Charges; Which Warrant ſu 0. 


be) xd the Party, after dedutity 
rice is required to grant, upon Convictſun of the Offender by Confeſſion, = 
* upon the Oath'of One of more credible Wines or Wirneſſes, or upon 
Order made; and che Penalties and Forfeitures, when ſo levied, ſhall be 
paid, che One Half to the Tnformer, and the other Half to the Surveyor, 
plied towards the Repair of the Highway, . otherwiſe di- 
ors "0 Vt, in caſe the Ie, ſhall be. t then the Whole 
the Repair o beck ig wha And it' cafe 
and ſuch Penalties 4 Foffeitures, or rhe 
vn 'apd Charges, ſhall not hol forthwith paid, it ſhall! Yawful for ſuch 
Gel and þ * vired, "by" 0 under his Hand and Seal, t 
tn boch ON , ot Perſon, to the common Gaol or k Jouſe « 
ion, for any ime Hot 7 — ing Three Months, unleſs the ir 
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arrant, it ſhall 5 lawful for any Juf! 
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By 72 76. That nb \Conviftion San 4 Bad, "lll og upo on Confeon 
of the Party accuſed; 6r upon the Qarh of One or more credible Wi icnels. 
or Witneſſes, or, upon the View of a Juftice* 1 el in the Caſes. be- 
fore mentioned; and e any Iübabitänt of any Pariſh, Sc. in — 
(7 Offence a EM nin Mall be deemed a competent Witnel 
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5 1 hett. Bo; That if any Perſon man think himſelf aggrieved by any. 
done by Wy. Jultice, or other Perſon, in the Exccution of any of 
owers given by, the Act, and for which no - particular Method of 
elief hath been already appointed, every ſuch Perſon may appeal to the 
Juſtices of the Peace, at any General Quarter Seſſions, cauſing to be 
ven, Notice in Writing, of his guys to bring ſuch Appeal, and of 
| fe Matter thereof, to the Juſtice, or other Perſon againſt whom ſuch 
omplaint ſhall be made, within Six. Dan after the Cauſe of ſuch Com- 
plaint aroſe, and within Four Days after ſuch Notice, entering into Re- 
cognizance before ſome Juſtice of the Peace, within ſuch Limit, with 
One ſufficient Surety, conditioned to try ſuch Appeal at, and abide the 
Order of, and pay ſuch Coſts as ſhall be awarded by the Juſtices, at ſuch 
Quarter Seſſion; and every Juſtice of the Peace, and other Perſon: having 
received Notice of ſuch Appeal, ſhall return all Proceedings whatſoever 
had before them reſpectively touching the Matter of M peal to the 
Juſtices, at their General Quarter Seſſions, on Pain of Be Low Five 
Pounds for every Neglect; and the Juſtices at ſuch Seſſion, upon due 
Proof of ſuch Notice, and of the entering into ſuch Recognizance, ſhall 
Hear and finally determine the Cauſes and Matters of ſuch Appeal in as 
ſummary Way, and award fuch Coſts to the Parties appealing or ap- 
aled ainſt, as they ſhall think proper; to be levied and cecoyered as 
Pee refted ; and the Determination of ſuch Quarter Seſſion ſhall be 
final; and that nv Proceedings to be had or taken ſhall be quaſhed or 
vacated for want of Form, or removed by Certioreri, or any other Writ 
ar Procefs whatlbever, (except as before mentioned: ) Provided, no ſuch 
Appeal ſhall be made againſt any Conviction for any Penalty or For- 
feitute, unleſs the Perſon convicted ſhall, at the Time ef ſuch Convictiop, 
be preſent, if not, within Six Days after, give Notice of Intention to ap- 
kel, aud W. into Recoghtzapce with, ſufficient t Suretieg 40 pay 145 
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Fenalty, or Forfciquresrjn, caſe of, Aﬀfirmance 4; and upon. giving ed l 
Euriry, the further e Tor, peh Fepaky, fc. ſhall be ſuſpended 
%% ͤ r e NG 
By ee. 81. If 'apy Netion or,Suit ſhall, be commenced against agy 
Perſon for any Thing done in purſuance of the Act; the ſame ſhall be 
commenced or proſecuted within Three Calendar Months after the Fact 
committed; and ſhall be brought within, the County where the Fact was 
chmmitted; and the Defendant may plead the, eneral Iſſue, and give 
the Act, and the Special Matter, in Evidence; And if the ſame all” 
X38 9536 3} 4652 0! ISIS 3 23 ANSL | 6 rr 2% V+ 91 iy I a ner | 4 
er OR done, or if any ſuch. Action wall be brought 

ter the Time limited, or be laid, in ao) other. lace, then the Jury, Pall 
find for the Defendant ; or if the Plaintiff ſhall, become nonſuit, or di - 
continue his Action, after the Defendant ſhall have. peared, or if, upon 
Demurrer, Judgement ſhall. be given againſt the Fand, the Defend- 
, I hanonk as ron hr) 
Sevetal Acts are repealed; there is an Exception as to Brifel, and a 
Proviſion” that the Act ſhall not extend to the Pariſh of Saint Mary 
Matfelon, otherwiſe Whitechapel, and Saint John of Wappin in the County 
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of Middleſex ; and the Powers of Commilſioners , of Sewers are not 
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Txnere is a Schedule containing the Forms of Progeedings, which, with a Table, may, 
be had with the Statute and the Turnpike Act, in 2 ſmall Weket Volume, containing 
an Index. 01 0s 0914: £24 ee Of} [i6pt 


Clergymen are within the Statute, in reſpeR of their ſpiritual /Poſſeſſions, as much as | 


any other Perſons in reſpect of any other Poſſeſhons z; for the Words are and 


there is no kind of Intimation, that any particular Perſons ſhall be exempt: 2 than 
others. Hawk. P. C. cap. 76. ſect. 15. N by Stat. 30. Geo. 2. cap. 25. S. 23. 
Perſons ſerving for themſelves as private Men in the Militia, |-fhall - during the Timo 
of ſuch Service be exempted from perſonally ny any Highway Duty, commonly called 
Statute Work. - Notwithſtanding the Words of the Statute. only extend to the Occupiers 
of Land, yet if the Owner neither occupy them, nor let them, but ſuffer them to lie 
freſh, he ſhall be charged as much as if he had occupied them; for there is no Reaſon 
that the Public ſhould ſuffer for his 1 Han k. P. C. cap. 76. ſect. 17. p. 204 
It is no Excuſe for the Inhabitants of a Pariſn, being indicted at common Law, for not 
repairing the Highways, that they have done all that is required of them by Statute;z 
for ſince the Statute is wholly in the Affirmative, aud made in Aid of the common Law, 
and to ſupply the Defects thereof, it ſhall not be conſtrued to Abrogate any Provifion 
thereby made for theſe Purpoſes. Hawk. P. C. 204. So that, at all Events, the Pariſh 
may be compelled: to make their Ways good 00 ct 


; F * , a 94 3a ; A 8 t 
pl Fa "OS * FY AY AER 1 4 4 A * 5 , s * , 4 


3 - x 


The follnuing is the Subſtance of the 1.3th Geo. 3. cap. 


. 84. wher eby the general Laws for repealing the Turn- 
pike Roads are reduced into One Aft. 


I appointed by any Act of Parliament, for the Repair of any Turn- 
Pike Road within that Part of Great Britain called Eugland, or any Five 
or more of them, at ſome public Meeting, at any or as many Gate or 
Gates, Bar or Bars, for the receiving of any Toll, or upon any Part of 
the Road within their reſpective Juriſdictions, and at ſuch a Diſtance from 


77 enacke, by eg. 1. That it wall bs lawful for all Truſtees 


any Turnpike-bar or Toll gate as they reſpectively ſhall think requiſite | 


and expedient, to erect a Crane, Machine, or Engine, proper for the 
wei ang of Carts, Waggons, or Carriages, conveying of any Goods 
or Merc andiſe whatever ; and by Writing, ſigned by any Five or more 
of them, to order any ſuch Carriage which ſhall paſs loaded through 
any ſuch Gate or Bar, to be weighed, together with the Loading; 
ths ” | and 


. 1 


and to take, over and above the Tolls granted, or to be granted, Twenty 
Shillings for every Hundred Weight of One Hundred and Twelve Pounds 
to the Hundred, which every Waggon or Cart after deſcribed, together with 
the Loading, ſhall weigh; over and above the Weights after allowed to each 
of them reſpectively; (that is to ſay,) To every Waggon or Four-wheel 
Carriage, having the Fellies or Rollers of the Wheels of the Breadth 
of Sixteen Inches, Eight Tons in Summer, and Seven in Winter; to 
every Waggon or Wain, having the Axletrees thereof of ſuch different 
Ls that the Diſtance from Wheel to Wheel of the nearer Pair of 
the ſaid Wheels be not more than Four Feet Two Inches, to be meaſured, 
at the Ground, and that the Diſtance from Wheel to Wheel of the other 
Pair thereof be ſuch, that thefore and hind Wheels of ſuch Waggons and 
Wains ſhall roll only One ſingle Surface or Path of Sixteen Inches wide 
at the leaſt, on each Side of the ſaid Waggons or Wains, and having the 
Fellies thereof of the Breadth of Nine Inches from Side to Side at the 
Bottom or Sole thereof, Six Tons Ten Hundred in Summer, and Six 
Tons in Winter; to every Waggon or Four-wheeled Carriage, having 
the Sole or Bottom of the Fellies of the Wheels of the Breadth of Nine 
Inches, Six Tons in Summer, and Five Tons Ten Hundred in Winter; 
5 every Cart, having the Fellies of the ſame Dimenſions, Three Tons in 
ummer, and Two Tons Fifteen Hundred in Winter; to every Waggon, 
having the Sole or Bottom of the Fellies of the Wheels of the Breadth of Six 
Inches, Four Tons Five Hundred in Summer, and Three Tons Fifteen Hun- 
dred in Winter; and to every ſuch Waggon ſo conſtructed as to roll and 
actually rolling a Surface of Eleven Inches, by the Wheels thereof, Five 
Tons Ten Hundred in Summer, and Five Tons in Winter; to every 
Cart having Fellies of the Wheels of the ſame Dimenſions, Two Tons 
Twelve Hundred in Summer, and Two Tons Seven Hundred in Winter; 
to every Waggon, having the Sole or Bottom of the Fellies of he Wheels 
of leſs Breadth than Six Inches, Three Tons Ten Hundred in Summer, 
and Three Tons in Winter; and to every Cart, having the Fellies of the 
Wheels of the ſame Dimenſions, One Ton Ten Hundred in Summer, 
and One Ton Seven Hundred in Winter; and that, for the ſeveral Pur- 
poſes aforeſaid, it ſhall be deemed Summer from the Firſt Day of May to 
the Thirty · firſt Day of QZober, both Days incluſive, and Winter from the 
Fuſt Day of November to the Thirtieth Day of April, both Days incluſive: 
Which ſaid additional Toll or Duty ſhall be levied and recovered upon 
any Perſon liable, or his Goods or Chattels, who ſhall, after Demand | 
made, refuſe or negle& to pay the ſame, in ſuch Manner as any other 
Toll or Duty, payable at the ſame Turnpike-gate or Bar, is or ſhall be 
by Law to be levied and recovered and the Money ariſing from ſuch 
additional Duty ſhall be applied to the Repair of the Turnpike Road 
where the ſame ſhall be collected. * 
By /e#. 2. That the Keeper of every ſuch Toll-gate or Bar, where any 
ſuch Weighing Engine ſhall be erected, or any other Perſon appointed by 
the Truftees, or any Five or more of them, to the Care of ſuch Weighing 
Engine, ſhall weigh all ſuch Waggons and Garts liable to be weighed, 
which ſhall paſs loaded through ſuch Gates or Bars reſpectively, and which 
he ſhall have Reaſon to believe carry greater Weights than are allowed to 
2 without paying the additional Toll: And if any Gate-keeper, or 
| ſon ſo appointed, thall permit any ſuch Waggon or Cart to paſs through 
any duch Toll-gate with greater Weights than are allowed, without weigh- 
ing, and receiving ſuch additional Tolls, he ſhall, for every ſych Offence, 


forfeit Rive Pounds. 


By #8. 3. It ſhall be lawful for any Truſtee, Creditor, Clerk, Trea- 
ſuter, or Surveyor; of ſuch Turnpike Road, if he ſhall ſuſpect any ſuch 
Connivance or Neglect, to cauſe any Carriage, liable to he weighed, 
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which ſhall have paſſed through any Toll-gate where ſuch, Weighing 
Engine ſhall be erected, and ſhall not have paſſed above Three Hundred 
Fards beyond, to return to ſuch Weighing Engine, and be there weighed» 
with the Loading, which paſſed through ſuch Gate, in the Preſence of 
ſuch Truſtee, Creditor, Clerk, Tteaſurer, or Surveyor, upon requiring 
the Driver thereof to drive ſuch Carriage back, and upon paying or ten- 
dering to him One Shilling for ſo doing; which One Shilling ſhall be re- 
turned to the Perſon paying the ſame, if upon weighing ſuch Carriage and 
Loading, the fame ſhall be found above the Weight. 
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By ſet. 4. The Surveyors ſhall make convenient Places for turning ſuch 
Carriages upon every ſuch Turnpike Road, where ſuch Weighing Engine 
ſhall be erected; within Three Hundred Yards of ſuch Toll-gate, on each 
Side thereof, if the Ground wilt admit of the ſame; and there ſhall be a 
Liſt of the Names of all the Fruftees and Creditors, and alſo of the Clerk, 
Treaſurer, and Surveyor, of ſuch Turnpike Road, pur up in the Houſe 
or Building where ſuch Weighing Engine ſr all be placed, to be inſpected 
by the Owner or Driver of every ſuch Carriage; and if the Driver of any 
ſuch Carriage, being ſo requetted to return with his Carriage to ſuch 
Weighing Engine, ſhall negle& or refuſe ſo to do, he ſhall forfeit Forty 
Shillings ; and it ſhall be lawful for any Peace Officer, or other Perſon, 
being then preſent, upon ſuch Neglect or Retufal; to drive and take ſuch 
Carriage back to ſuch Weighing Engine, in order to be weighed. ' 
By /e#. 5. All and every Act of Parliament, made for repairing and 
amending Turnpike Roads, the Truſtees whereof ſhall; within Twelve 
Calendar Months after the Commencement of this Act, have cauſed to 
be ereted and uſed thereupon ſuch Weighing Engine purſuant to the 
Direction and true Intent and Meaning of this Act, ſhall be continued, 
and be in full Force for Five Years, to be computed from the ſeveral 
Ends and Expirations of all and every ſuch Act, and, ſubject to all the 
Tolls and Duties, Penalties, For feitures, Remedies, Powers, Authorities, 
Clauſes, Rules, Directions, Payments, and Proviſions reſpectively made, 
and enacted by any of the ſaid Acts of Parliament, now or heretofore 
. | made, for repairing and amending Turnpike Roads, - 4! | 
1 By ſed. 6. The Regulations of Weight herein-before mentioned ſhall 
not extend, to any Waggons, Carts, or other Carriages, employed only 
in Huſbandry, or carrying only Manure for Land, Hay, Straw, Fodder, 
or Corn unthraſhed; and that where Lime or other Manure is or ſhall, 
by any particular Turnpike Act, be permitted to paſs through any Turn- 
pike-gate Toll-free, or upon pay ing leſs Toll thary is required to be paid 
for other Goods, it ſhall be liable to be -werghed: at all the Weighing 
Engines upon ſuch Turnpike Road, together with the Carriages in which 
ſuch Lime or Manure ſhall be conveyed, and ſhall pay ſuch additional 
Toll for Qverweight.: e. odl3 57% 
| By felt. 7. It ſhall be lawful for the Juſtices of the Peace, within the Limits 
of every County, Riding, Diviſion, Hundred, or Precinct, at any Gene- 
ral Quarter Seſſions of the Peace, upon Complaint made to them by any 
Juſtice of the Peace, or by any Two Creditors, or any Two Truſtees of 
any Turnpike Road within the ſaid Limits of which they are Creditors, 
or Truſtees, that ſuch Turnpike Road is much damaged by exceſſive 
Weights, and that no Weighing Engine hath been erected, or ordered 
| by the Truſtees to ſummon the Dlerk, Surveyor, and Treaſurer, of ſuch 
: Turnpike Road, to appear before the Juſtices, at their then next Gene- 
| ral Quarter Seſſions, to ſhew -Cauſe why ea Weighing Engine or Engines 
ſhould not be erected at or near ſuch Gate or Gates, upon ſuch Turnpike 
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| Roads; and if ſome or One of them, ſhall not appear, or, appearing, ſhall 
li not ſhew ſuffieient Cauſe | againſt! the ſame, it ſhall be lawful for the Juſ- 
i -rices, if they think fit, at ſuch Quarter Seſſions, to order One or more 
| mts Ae "0": | | | Weighing 


a6. 
2 ” 8 — — 
ͤ— a. a. Adobe th n ** a — wy. 


3 ama — 
_ * 0 Err e 85 . 
7 id ; 
* * by — - . 
f ů ——„»„— 


Weighing Engine or Engines to be erected upon ſuch Turnpike Road, 
at ſuch Place or Places as they ſhall think proper; a Copy of which 
Order ſhall be forthwith delivered to the Clerk of ſuch Turnpike 
Road; and the Truſtees are requited, at their next Meeting, to be held 
after their Clerk ſhall have been ſerved with ſuch Copy of the Order, 
as aforeſaid, to contract with ſome. proper Perſon for the making and 
erecting thereof with all convenient Speed; and the Treaſurer of ſuch 
Turnpike Road to pay the Expences out of the Money which ſhall then 
be or next come into his Hands from the Tolls. . 
By je. 8. When Two or more Turnpike Roads meet at or near the 
ſame Place, it ſhall be lawful for the Truſtees of ſuch Turnpike Roads, 
reſpectively, to fix upon ſome convenient Place to erect a Weighing En- 
gine upon, which will accommodate all ſuch Turnpike Roads; and, by 
Agreement, to proportion the Expences, and likewiſe the Money ariſing 
from Forfeitures amongſt all ſuch Turnpike Roads 
By ſect. 9. It ſhall not be lawful for the Truſtees of any Turnpike 
Road, their Leſſre or Leſſees, to make Compoſition for Tolls, for or in 
reſpect of any Waggon, Wain, Cart, or Carriage, or Horſes, or Beaſts 
of Draught, drawing the ſame, unleſs ſuch Waggons, Wains, Carts, and 
Carriages, have the Fellies of the Wheels thereof of the Breadth or 
faavge.of Sit ae nee,, „ oe 
By /e#. 10. If any Perſon ſhall unload any Goods, Wares, or Merchan- 
diſes,. from any Cart, Waggon, or other Carriage, (except ſuch Carriages 
as are before excepted), at, or before the ſame ſhall come to any Turn- 
pike Gate or Weighing Engine, or ſhall load or lay upon ſuch Carriage, 
(except as aforeſaid), after the ſame ſhall have paſſed any ſuch Turnpike or 
Weighing Engine, any Goods, Wares, or Merchandiſes, taken or un- 
loaden from any Horſe, Cart, or other Carriages, belonging to. or hired, 
or borrowed by the ſame Waggoner or Carrier, in order to avoid the 
Payment of the ſaid reſpective Duties of Twenty Shillings per Hun- 
dred; or if any Perſon ſhall ſo unload, in order to carry, conſidera- 
ble Quantities of Goods through any Turnpike- gate, in „45 the 
ſame Day, and thereby pay leſs Toll at ſuch Turnpike- gate than would 
have been paid if ſuch Goods, Wares, or Merchandiſes, had not been ſo 
unloaden; each and every Perſon ſo offending, in any of the Caſes afore- 
ſaid, and being thereof lawfully convicted before One or more Juſtice for 
the Limit where the Offence ſhall be committed, upon the Oath of One 
or more credible Witneſs, ſhall forfeit and pay Five Pounds; to be le- 
vied upon the Goods and Chattels of the Owner of ſuch Cart, Waggon, 
or other Carriage; and each and every Driver, not being the Owner of 
ſuch Waggon or Carriage, ſo offending, and being thereof convicted, as 
aforeſaid; ſhall be committed to the Houſe of Correction for the Space 
of One Month. | * 
By ſect. 11. If the Owner of any Waggon, Catt, or Carriage, or other 
Perſon, being the Driver, travelling on any Turnpike Road, where any 
Toll-gate or Weighing Engine is erected, ſhall drive or turn out of the 
ſame into any other Road, in order to avoid being weighed, or to avoid 
paying of Toll, and ſhall afterwards proceed with ſuch Carriage into and 
on the ſame Turnpike. Road, on Conviction before One or more Juſtice, 
upon the Oath of One or more credible Witneſs, ſhall forfeit, if Owner, 
any Sum not exceeding Five Pounds, nor leſs than Twenty Shillings; 
and if Driver, and not Owner, any Sum not exceeding Fifty Shillings, 


{ 


nor leſs than Ten Shillings, for every Offenſdgmme. 
Sy Jell. 12. No Carriage, liable to be weighed, ſhall. paſs along any 
Turnpike Road, being above Twenty Miles from the Cities of London 
or Weſtminſter, uuleſs fo conſtructed, that no Pair of ſuch Wheels wider 
than Four Feet Six Inches from Inſide to Inſide, (except Wheels having 
the Soles of the Fellies of the Breadth of Nine Inches, which ſhall, be fo 
D 11% | _ con- 
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' Other Four-wheeled Carriage, having the 


„„ 


eonſtfuted as to roll a Surface of Sixteen Inches; and that the wider 
Pair of ſuch Wheels ſhall not be more than Five Feet Eight Inches from 
Inſide to Infide, to be meaſured on the Ground, ) and that the Diftance 
from the Centre of the Fore Wheel to the Centre of the Hind Wheel of 


any Waggon or Four-wheeled Carriage, not being uſed for the Carriage 


of Timber only, but not above Nine Feet, to be meaſured from the Centre 
of the Axletrees at the Ends, on Pain of the Owner forfeiting Five Pounds 
for every Offence: And the Surveyor, or Gate-keeper, is required to 
meaſure every ſuch Waggon, Sc. | | 5 

By fe. 13. No Waggon, Waib, or other Four-wheeled Carriage, having 
the Sole or Bottom of the Fellies of the Wheels of the Breadth or Gauge 


of Nine Inches, ſhall paſs on any Turnpike Road with more than Eight 
Horſes; nor any Cart, or other Two-wheeled Carriage, having Wheels of 
the Breadth aforeſaid, ſhall paſs upon any Turnpike Road, with more 


than Five Horſes ; and that the Horſes in ſuch reſpective Carriages ſhall 
draw in Pairs, (except an odd Horſe in any Team, and except where the 
Number of Horſes ſhall not exceed Four); and no Waggon, Wain, or 


other Four-wheeled Carriage, having the Sole or Bottom of the Fellies of | 


the Wheels of the Breadth of Six Inches, ſhall paſs on any Turnpike 
Road with more than Six Horſes; no Cart, or other Two-wheeled Car- 
Triage, having Wheels of the Breadth laſt mentioned, ſhall be drawn on 
any Turnpike Road with more than Four — no Waggon, Wain, or 

ellies of the Wheels of leſs 
Breadth than Six Inches, ſhall paſs on any Turnpike Road with more 
than Four Horſes; and no Cart or other Two-wheeled Carriage, having 
the Fellies of the Wheels of leſs Breadth than Six Inches, ſhall paſs or be 
drawn on any Turnpike Road with more than Three Horſes ; and the 


Owner ſhall forfeit Five Pounds; and the Driver, not being the Owner, 


Twenty Shilltags, for every Offence, to any Perſon who ſhall ſue for the 


me. | | | | * 2 
By /ef3. 14. All Carriages moving upon Rollers of the Breadth of Six- 
teen Inches on each Side, with flat Suffaces, are allowed to be drawn with 
any Number of Horſes, or other Cattle. en ESE e 


* 


By /e#. 15. No Proſecution ſhall be commenced before a Juſtice of 
Peace, by way of Information, for any Forfeiture incurred by the Owner 


or Driver of any Carriage having a greater Number of Horfes therein than 
are allowed by this Act, unleſs laid within Three Days after the Offence 


committed; and no Action, unleſs within One Calendar Month, and 
neither, unleſs Notice ſhall be given by the Informer to the Driver, on the 


Day the Offence of an Intention to complain; and if the Offender lives 
fo remote as to make it inconvenient to ſummon him to appear before ſuch 
Juſtiee, he may diſmiſs the Complaint, and leave the Informer to his 


Remedy by Action. 5 5 5 I. 
By /e#2. 16. It ſhall be lawful for any Waggon, Wain, Cart, or Car- 


riage, to be drawn with any Number of Hotſes upon any Turnpike Road 


where a Weighing Engine ſhall be erected, provided ſuch Carriage ſhall 


be weighed : And in order that the Owner or Driver of every ſuch Car- 


riage may be furniſhed with proper Evidence of the Facts, if any Proſe- 
cution ſhould be commenced for uſing a greater Number of Horſes. than 
allowed, the Perſon who fhall have the Care of fuch Weighing Engine 


mall, on Demand by the Driver, 'give-a Ticket, certifying that ſuch Car- 
riage was weighed, and the Weight, with the Loading, © 
By ſect. 17. If any Perſon ſhall take off any Horſe, or other Beaſt of 
Draught, from any Waggon, or other Carriage; or ſhall alter the Dif- 
tance of the Wheels at or before the ſame ſhall come to any of the Gates 
or Turnpikes, with Intent to avoid any Toll, Forfeiture, or Penalty, for 


drawing with a greater Number of Horſes, or Beaſts of Draught, or in 
any other Manner than allowed, every Perſon ſo offending, and being 
3 | | conyicted 


4. 


3 
1 5 * % . 
? q + . 1 
a ow, 


convicted before One or mare ; Juſtice, upon the Oath of One ot more 
credible Wir „Wall forfeic Five Pounds. ss. 
By ſecr. 18. If it ſhall appear to the Truſtees of any Turnpike Road, 
or any Seven of them, at, any of their publick Meetings, by the Oath of 
One. or more. Witneſs experienced in levelling, that any Part of the Riſe 
of any Hill upon ſuch Turnpike Road mall be mare than Four Inches in 
a Yard; in ſuch Caſe it ſhall be lawful for the Truſtees, or any Seven, 
to allow ſuch Number of Horſes as they ſhall judge neceſſary, not ex- 
Ne Ten for Waggons with Nine Inch Wheels, nor Six for Garts 
with Nine Inch Wheels; and not exceeding Seyen for Waggons with 
Six Inch Wheels, nor Five ee Inch Wheels; and not 
exceeding Five for Waggons with Wheels of leſs Breadth than Six Inches, 
nor Four for Carts with Wheels of leſs Breadth than Six Inches: And in 
caſe it ſhall appear to the Truſtees, that the whole Riſe of any Hill taken 
together ſhall be more than Four Inches in a Yard: upon an Average, it 
ſhall be lawful to allow ſuch Number of Hotſes as they ſhall think fit io 
be uſed in ſuch Waggons and Carts, reſpectively, for the Purpoſe only of 
drawing the ſame up ſuch Hill, the Length and Extent of ſuch Hill ta be 
ſpecified in ſuch Order of Allowance, and the Termination at each End 
thereof to be marked by a Polt or Stone, to be erected at ſuch reſpective 
Boundaries; and the Order of Allowance. ſhall be certified by the Truf- 
tees, or their Clerk, to the next General Quarter Seſſions: And if the 
Facts be proved upon the Oath of One or more; credible Witneſs, to 
the Satisfaction of the Juſtices on the Bench, or the major Part of them, 
the Order of Allowance mall be confirmed and filed among the Records 
ot Seſſions, or otherwiſe ſhall bejquaſhed ; And from. amtl after fuch Con- 
firmation and Filing, no Perſon ſhall be liable to any Penalty or For- 
feiture for uſing ſuch Number of Horſes as ſhall be ſo allowed; and 
it ſhall be lawful for the Jultices, at any fublequent Quartet Seſſions, to 
8 the Order of Allowance, and to diicharge the ſame, if they 
think fit. ' | "en N | 
By ſe. 19. If it ſhall appear, upon the Oaths of credible. Witneſſes, to 
the Satisfaction of any Juſtice of the Peace, or of any Court of Juſtice, 
authoriſed to enforce the Execution of the Act, that any Waggon, Cart, 
or Carriage, could not, by reaion of deep Snow or Ice, be drawn with 
the reſpective Weights, and by the Number of Horſes or Beaſts of 
Draught allowed; then it ſhall be lawful. to. ſtop all Proceedings for 
the Recovery of any Penalty or Forfeiture. — _ | 


ET 


* 


having the Sole or Bottom of the Fellies of the Wheels of leſs Breadth 
or Gauge than Nine Inches, to paſs upon any Turnpike Road, or through 
any Turnpike Gate or Bar, it the ſame ſhall be drawn by Horſes in 
Pairs, other than and except ſuch Waggons, Wains, or ' Carts, baviog the 
Fellics of the Wheels thereof of the Breadth of Six Inches, as. ſhall be 
authoriſed to be drawn in any other Manner by Order of the Fruſtees 
of any Turnpike Road within their Diſtrict, made at a public Meeting, 
confiiting ot Seven Truſtees, or more; (which Order it ſhall be lawful 
for the ſaid Truſtees to revoke at any ſubſequent Meeting, and after- 
wards to make a new One, ) and fixed in. Writing upon every Toll-gare 
within ſuch Diſtrict, and except Carriages drawn--by Two Horſes only. 
By /e#. 21. In caſe any Perſon ſhall, upon any 1 urnpike Road, drive 
any Waggon, Cart, Wain, or Carriage, not being marked, or drawn by 
more than the Number of Horſes, or Beaſts of Draught, it ſhall be 
lawful tor any Conſtable, Tichingman, Surveyor, or any other Perſon, 
to apprehend and take fuch Pei ſon before One or more Juſtice or Juſ- 
tices of the Peace, and, upon Conviction, either by Conteſſion, or by 
Vol. III. | C0 the 


By /e. 20. It ſhall not be lawful for any Waggon, Wain, or Cart, 
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the Oath of One or more tredible Witneſs before ſuch Juſtice, the Of- 
fender ſhall forfeit, for every ſuch Offence, a Sum not exceeding Five 
Pounds, nor leſs than Ten Shillings. %) 5 
0 By {eB. 22. It ſhall be lawful for the Truſtees; or any Five or more 
of them, within their reſpective Diſtricts, and they are required, at the 
Firſt Meeting after the Commencement of the AR, to reduce the high and 
extraordinary Tolls and Duties, fof and in reſpe& of ſuch Waggons, or 
other wheeled Carriages only; having the Wheels of the Breadth or Gauge 
of Six Inches, in ſuch Manner as no greater Toll in reſpe& to Waggons 
be taken, than is directed by the Acts reſpectively to be taken for Wag- 
-gons, and other Four-wheeled Carriages, drawn by Four Horſes, as 
of Draught; and that no greater Toll be taken for Carts, having the 
Fellies of their Wheels of the Breadth of Six Inches, than is directed by 
ſuch Acts reſpectively to be taken for Carts drawn by Three Horſes ; 
and. the Truſtees within their reſpective Diſtricts, or any Five or more of 
them reſpectively, are required to give Directions, in Writing, to the ſe- 
veral Collectors to take and receive ſuch Tolls, and no otber. 
By /e8. 23. The Truſtees, or any Perſon authoriſed by them, are re- 
quired to take, for every Waggon, Wain, Cart, or Carriage, having the 
Fellies of the Wheels thereof of leſs Breadth than Six Inches from Side 
to Side at the leaſt, at the Bottom or Sole, and for the Horſes, or Beaſts 
of Draught, drawing the ſame, One Half more than the Tolls or Duties 
which are or ſhall be payable for the fame reſpectively ; and for every 
Waggon, Wain, Cart, or Carriage, having the Fellies of the Wheels of 
leſs Breadth than Six Inches from Side to Side, at the leaft, at the Bot- 
tom or Sole, and for the Horſes, or Beaſts of Draught, drawing the ſame, 
from and after the Twenty-ninth Day of September, One thouſand ſeven 
hundred and ſeventy-ſix, Double the Tolls or Duties which are or ſhall be 
payable for the ſame, by any Act of Parliament, before any ſuch Wag- 
gon, Wain, Cart, or Carriage, ſhall be permitted to paſs through any 
Turnpike Gate, Sc. where Tolls ſhall be payable. . 
By ſect. 24. No Perſon ſhall have Claim, or take the Benefit or Ad- 
vantage of any Exemption from Toll, or Part of Tolls, or to pay leſs Toll 
for or in reſpect of any Waggon, Wain, Cart, or other Carriage, or Horſe 
drawing the ſame, and carrying any particular Kind of Goods, than other 
Carriages of the like Nature, carrying other Goods, ought to pay; un- 


Jeſs ſuch Waggon, &c, have the Sole of the Bottom of the Felhes: of the 


Wheels of the Breadth of Six Inches, or upwards, (other than and ex- 
cept Carts and Carriages employed in carrying Corn or Grain in the 
Straw, Hay, Straw, Fodder, Dung, Lime for the Improvement of Land, 
or other Manure, or any Implements of Huſbandry only); but that the 
Toll required by the Acts, together with the additional Tolls hereby 


required to be taken for or in reſpect of every ſuch Waggon, c. - hay- 


ing the Sole or Bottom of the Fellies of the Wheels of leſs Breadth than 
Six Inches, and for and in reſpect of Horſes, or Beaſts of Draught, 


drawing the ſame, (except as before excepted), ſhall be paid in the ſame 


Manner, to all Intents and Purpoſes, as if no Exemption, or leſs Toll, 


had been enacted or allowed by any of the Acts, and as fully as all other 


Waggons, Wains, Carts, and Carriages, and Horſes drawing the ſame, 
ought reſpecively to pay, which are not intitled to any Exemption from 
Toll, in the Whole or Part; or to pay a leſs Toll than other Waggons, 
Wains, Carts, and Carriages, WA )J. 

By ſect. 25. No Perſon allowed to take the Benefit of any ſuch Ex- 
emptions, or to have the Privilege of compounding in reſpect of any Car- 
riage having the Fellies of the Wheels of the Breadth of Six Inches, or 
WING, unleſs the Fellies, and the Tire upon ſuch Fellies, ſhall 


By 


PR "7 


— 
e ood A 


68. 4 
„ es 0 OS A D vw. ax 
„ 
"OS. FI 


Highways." - 


. 


— 2 * — r 


2 +... ate * — TFT I 
Lake {in 


By eZ. 26. All Waggons, Carts, or Carriages, moving upon Rollers, | 
; 3 of —— Inches on each ds with Acad per. 

mitted to paſs upon any Turnpike Road, Toll- free, for the Term of One 
Year, to be computed from Micbacimas, One thouſand ſeven hundted and 
ſeyenty- three; and after the Expiration of the ſaid Term, all ſuch Wag 
gons, Sc. ſhall paſs, upon paying only ſo much of the Tolls and Duties 
as ſnall not exceed One Half of the full Toll or Duty payable by this ot 
any Turnpike Act, for all Waggons, Cc. having the Fellies of the 
Wheels of the Breadth of Six Inches, or for the Horſes or Beaſts of 
Draught drawing the ſame, and not rolling a Surface of Sixteen Toches 
on each Side; and that no more than Half Toll ſhall be paid in reſpect” 
of Waggons having the Fellies of the Wheels of the Breadth of Nine 
Inches, and rolling a Surface of Sixteen Inches on each Side, from and 
after the Commencement of the Ache. 

By ſe8. 27. Nothing herein- before contained to extend to any Chaiſe- 
marine, Coach, Landau, Berlin, Chariot, Chaiſe, 'Chair, Calaſh, or 
Hearſe; or to the Carriage of ſuch Ammunition or Artillery as ſhall be 
for His Majeſty's Service; or to any Cart or Carriage drawn by One 
Horſe or 'I'wo Oxen, and no more; or to any Carriage, having the Sole 
or Bottom of the Fellies of the Wheels of the Breadth of Nine Inches, 
which ſhall be laden with One Block of Stone, One Piece of Marble, One 
Cable Rope, One Piece of Metal, or One Piece of Timber. 

By ſe, 28. If any Perſon ſhall take the Benefit of any Exemptions, 
under or by virtue of this or any other Act, in any fraudulent or colluſive 
Manner, ſuch Perſon ſhall forfeit, for every ſuch Offence, a Sum not ex- 
ceeding Five Pounds, nor leſs than Forty Shillings, at the Diſcretion of 
the Jultice or Juſtices before whom ſuch Offender ſhall be convicted. 
By /e8. 29. It ſhall be lawful for the Truſtees, or any Seven or more, 
at a Meeting to be. held for that Purpoſe, of which One Calendar 
Month's Notice ſhall be given in Writing, to be affixed on all Turnpike 
Gates, and in ſome public Newſpaper circulated in that Part of the 
Country, from Time to Time, to reduce all or any of the Tolls, for 
ſuch Time as they ſhall think proper; and afterwards, if they ſhall ſee 
Occaſion, to advance all or any of the Tolls ſo leſſened to any Sum, not 
excceding the ſeveral Rates granted, POR OL” ie: 

By ſe. 30. Where the whole Money, borrowed on the Credit of the 
Tolls, ſhall not have been paid and diſcharged, no ſuch Tolls ſhall be 
reduced without the Conſent of the' Perſon or Perſons intitled to Five- 
ſixths of the Money remaining due upon ſuch reſpective Tolls. 

By ſect. 31. It ſhall be lawful for the Truſtees, or any Seven, at a pub- 
lic Meeting, to let to farm the Tolls of the ſeveral Gates; and whenever 
any Tolls ſhall hereafter be let to farm, the Truſtees ſhall cauſe Notice 
to be given of the Time and Place for letting, at leaſt One Month before 
the Day appointed, by affixing the ſame upon every Toll-gate belonging 
to ſuch Turnpike Road, and alſo upon the Market-croſs of the Market- 

town neareſt to the Place where the Tolls are to be let, and alſo in ſome 
public News-paper circulated in that Part of the Country, and ſpecifying 
in every ſuch Notice the Sum which the Tolls produced in the preceding 
Year, clear of the Salary for collecting the ſame, (in cafe any hired Col- 
lector was appointed,) and that they will let ſuch Tolls by Auction to the 
beſt Bidder, on his producing fufficient Sureties for Payment of the Mo- 
ney, monthly or quarterly, as ſhall be required by the Truſtees, and that, 
they will be put up at the Sum which they were let for or produced in! 
the preceding Year, clear of the Salary of the Collector; and the Truſtees 
are to provide a Minute Glaſs, by which the Letting is to be made, and 
the laſt Bidder ſhall be the Renter of the Tolls, and ſhall forchwich 
enter into a proper Agreement for the taking thereof, and paying the 
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Money in caſe no Bidder ſhall offer, the Truſtees may appoint a Collector, 

or fix ſome future Day for che letting, and hall, in that Cafe; put them up 
at ſuch Sum as they mall think fit: And if the Perſon who ſhall be the 
Renter ſhall take a greater or leſs Toll from any Perſon than what autho- 
riſed; he ſhall, for every Offence, forfeit Five Pounds, and the Contract 
for renting the Tolls, if the ſaid Truſtees ſhall think fit to vacate the ſame; 
and every other Gate-keeper authoriſed-ro collect the Tolls, who ſhall take 
a greater or lefs Toll, ſhall, for every fuch Offence, forteit Forty Shil- 
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lings. | „ ee 287 92 L 
'By ſe. 32. The Surveyors of all Turnpike Roads ſhall cauſe the Statute 
duty, and the Compoſitions, to be performed, laid out, and expended * 
upon the Turnpike Road lying within the Pariſh, &c: from which ſuch 
Duty ſhall be required, and not elfewhere, and ſhall forfeit Forty Shil- 
lings for every Miſapplication; and where there are Two or more Turnpike 
Roads under ſeveral Acts of Parliament within the ſame Pariſh, &c. 
and the Statute: duty directed by. all ſuch Acts to be taken or applied for 
the Repair of ſuch Turnpike Roads within ſuch Pariſh, c. ſhall exceed 
Three Days Duty in the Whole; then it ſhall be lawful for Two more 
Juſtices of the Peace of the Limit where, &c. and they are required, at 
ſome Special Seſſions, to adjuſt and proportion the Statute-duty, having 
Regard to the Extent and Condition of the ſeveral Roads and Highways 
and to the Tolls, the Juſtices previouſly ſummoning the Clerks and Sur- 
veyors, and the Surveyors of the Highways for ſuch Pariſh, Cc. who are 
reſpectively required to attend the Juſtices upon ſuch Summons, 
y ſect. 33. When the Inhabitants of any Pariſh, Sc. ſhall be indicted 
or preſented for not repairing any Highway, being Turnpike Road, and 
the Court ſhall impoſe a Fine, the ſame ſhall be proportioned, together 
with the Colts, between the Inhabitants of ſuch Pariſh, Sc. and the 
Truſtees ; and it ſhall be lawful for ſuch Court to order the Treaſurer of 
ſuch Turnpike Road to pay the Sum proportioned, in caſe it ſhall appear 
to ſuch Court, from the Circumſtances of fuch Turnpike Debrs and 
Revenues, that the ſame may be paid without endangering the Security 
of the Creditors. - „„ 5 8 
By ſe2. 34. No Toll-gate ſhall be erected on the Side of any Turnpike 
Road, unleſs ordered by the Truſtees, at a Meeting, of which Twenty- 
one Days public Notice ſhall have been given in Writing, affixed upon 
all the Toli-gates erected on ſuch Roads, and alſo in ſome public News- 
paper circulated in that Part of the Country, ſpecifying the Place where 
ſuch Side-gate is propoſed: to be erected, and unleſs Nine Truſtees at 
leaſt (being a Majority of thoſe preſent,) ſhall ſign the Order; and that 
no Perſon ſhall be liable to pay Toll at any Toll-gate erected, or to be 
erected, acroſs or on the Side of any Turnpike Road, or be ſubject to 
any Penalty for any Carriage, Horſe or Beaſt, which ſhal} only croſs fuch 
Road, and ſhall. not paſs above One Hundred Yards thereon, except 
over ſome Bridge erected at a conſiderable Expence by the Truſtees of 
ſuch Turnpike Rae. Ln | 
By /ef. 35. If any Perſon ſhall agree to advance any Money, to be 
employed in the making or repairing any Turnpike Road, or Highway 
intended to be made Turnpike, and ſhall ſubſcribe his Name to any 
Writing for that Purpoſe, every ſuch Perſon ſhall be liable to pay every 
Sum ſubſcribed ; and in Default within Twenty-one Days after payable, 
and demanded by the Perſon to whom payable; or if no Perſon named 
then by the Treaſurer it ſhall be lawful for every ſuch Treaſurer, or other 
Perſon, to ſue for and recover the ſame in any of His Majeſty's Courts 
of Record, by Action of Debt, or on the Caſe, Bill, Suit, or Informa- 
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By ect. 36. On every Turnpike Road where a ſufficient Quantity of 
Stone, Gravel, Chalk, or other Materials, cannot be provided and car- 
ried by the Labourers and Teams required to perform Statute-duty, the 
Surveyor, with the Approbation of the Truſtees, ſhall contract for get- 
ting and carrying thereof, at ſome Time and Place to be fixed for. that 
Purpoſe, of which Ten Days Notice in Writing ſhall be given, by fixing 
the ſame on the Door of the Church or Chapel of ſuch Pariſh, c. 9 
there be no Church or Chapel, at the moſt public Place there, which 
Notice ſhall ſpecify the Work to be done, and the Time and Place fot 
letting thereof: And if any Surveyor ſhall have any Part, Share, or In- 
tereſt, directly or indirectly, in any ſuch Contract or Bargain, for Work 
or Materials, to be made, done, or provided, on Account of any of the 
Highways, Sc. under his Care or Management; or ſhall, upon his own 
Account, directly or indirectly, let to hire any Team, or ſell or diſpoſe 
of any Timber, Stone, or other Materials, to be uſed or employed in 
making or repairing ſuch Roads, &c. unleſs a Licence in Writing for the 
Sale of any ſuch Materials, or for letting to hire any ſuch Team, be firſt 
obtained from the Truſtees ; he ſhall forfeit, for every Offence, Ten 
Pounds, and be for ever after incapable of being employed as a Sur- 
veyor. | 5 | „ a 
| 'By ſe. 37. If the Surveyor, or other Perſon, having Care of any 
Turnpike Road, ſhall knowingly ſuffer to be or remain, for the Space % 
Four Days, in any Part thereof, within Ten Feet on either Side of the 
Middle of ſuch Road, any Poſt or Poſts, Heap or Heaps of Stones, Rub- 
biſh, or Earth, ſet up, or raiſed in or above the Surface of the ſaid Road, 
by which the Paſſage may be obſtructed, Sc. (other than and except 
Poſts, Blocks, Stones, or Banks of Earth, fixed in the Ground, or raiſed 
for ſecuring Horſe or Foot Roads, or Paſſages for Water, and alſo Direc- 
tion-poſts and Stones,) he ſhall forfeit Forty Shillings. ET, "94 
By ſer7. 38. If any Perſon ſhall incroach, by making any Hedge, 
Ditch, or other Fence, on any Turnpike Road, within Thirty Feet from 
the Centre; or {hall plough, harrow, or break up the Soil of any Land 
or Ground; or, in ploughing or harrowing the adjacent Lands, ſhall turn 
his Plough or Harrow in or upon any Ground, within Fifteen Feet from 
the Centre ; every, Perſon ſo offending ſhall forfeit, for every ſuch Offence, 
Forty Shillings, to ſuch Perſon as ſhall make Information: And it ſhall 
be lawful for the Truſtees who have the Care of any ſuch Road, or apy 
Five or more of them, to cauſe ſuch Hedge, Ditch, or Fence, to be ta- 
ken down or filled up at the Expence of the Perſon to whom the ſame 
mall belong; and any One or more Juſtice or Juſtices of the Peace of the 
Limit where ſuch Offence ſhall be committed, upon Proof thereof to 
him or them made upon Oath, may levy as well the Expences of taking 
down ſuch Hedges, as the ſeveral and. reſpeCtive Penalties impoſed, by 
Diſtreſs and Sale of the Offender's Goods and Chattels, rendering the 
Overplus to the Owner on Demand. | Hs 15 


* 


Sell. 39. recites, That whereas in ſome Places it may be e 


ceſſary, and the [Truſtees are required, to ſecure Horſe Cauſeways, and i 


Foot Cauſeways, to travel upon, in public Highways, by Poſts, Blocks, 
or great Stones, fixed in the Ground, or by Banks of Earth caſt up, or 
otherwiſe, from being broken up and ſpoiled with Waggons, Wiins, 
Carts, or Carriages; and foraſmuch as ſeveral evil-diſpoſed Perſons 
may wilfully or wantonly pull up, cut down, and remoye or damage 
the ſaid Poſts, Blocks and great Stones, and drive Carriages upon 
ſuch Banks and Cauſeways, or againſt the Sides, and allo dig or cut down 


the Banks, and ſuch evik-diſpoſed Perſans may break, damage, or throw 


* 


dow the Stones, Bricks, or Wood, fixed upon the Parapets ot Battle- 


ments of Bridges, and may pull down, deſtroy, obliterate, or deface, any 
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| deepeſt Part of the ſame, and likewiſe ſuch Direction poſts or Stones, 


— IT 


Mile-ſtone, or Poſt, Graduated or Direction-poſt or Stone: For Pre- 
vention thereof, it is enacted, That every Perſon guilty of any ſuch Of- 
fence, ſhall, upon Complaint to any Juſtice of the Peace of the Limit, 
by the Oath of any One credible Witneſs, or upon View. of the Juſtice | 
himſelf, forfeit, . for every Offence, any Sum not exceeding Five Pounds, 
nor leſs than Ten Shillings ; and, in Default of Payment, ſhall be com- 
mitted to be whipped and kept to hard Labour fof any Time not ex- 
ceeding One Calendar Month, nor leſs than Seven Days, at the Diſcretion 
of ſuch Juſtice, unleſs the ſame be ſooner paid. F 

By. ſef. 40. If the Driver of any Cart, Car, Dray, or Waggon, ſhall 


ride upon any ſuch Carriage, in any Street or Highway, not having ſome 


other Perſon or Foot, or on Horſeback, to guide the ſame, (ſuch Car- 
riages as are conducted by ſome Perſon holding the Reins of the Horſe or 
Horſes drawing the ſame excepted;) or if the Driver ſhall, by Negli- 
gence or wilful Miſbehaviour, cauſe any Hurt or Damage to any Per- 
ſon or Carriage; or ſhall quit the Highway, and go on the other Side 
the Hedge or Fence incloſing the ſame; or wilfully be at ſuch Diſtance 


from ſuch Carriage, or in ſuch a Situation, whilſt it ſhall be paſſing, that 


he cannot have the Direction and Government of the Horſes or Cattle; 
or ſhall, by Negligence or wilful Miſbehaviour, prevent, hinder, or in- 
terrupt the free Paſſage of any other Carriage, or of His Majeſty's Sub- 
Jets; or if the Driver of any empty or unloaded Waggon, Carr, or other 
Carriage, ſhall refuſe or negle& to turn aſide and make Way for any 
Coach, Chariot, Chaiſe, loaded Waggon, Cart, or other loaded Carriage; 
or if any Perſon ſhall drive, or act as the Driver of, any ſuch Coach, 
Poſt Chaiſe, or other Carriage let for Hire, or Waggon, Wain, or Cart, 
not having the Owner's Name, as required, painted thereon ; or ſhall 
refuſe to diſcover the true Chriſtian and Surname of the Owner of ſuch 
reſpective Carriage; every ſuch Driver, ſo offending in any of the Cates 
aforeſaid, being convicted of any ſuch Offence, either by his own Confeſſion, 
the View of a Juſtice of Peace, or by the Oath of One or more credible 
Witneſs, before any Juſtice of the Limit, ſhall, for every ſuch Offence, 
forfeit any Sum not exceeding Ten Shillings, in caſe ſuch Driver ſhall 
not be the Owner of ſuch Carriage; and in caſe the Offender be the 
Owner of ſuch Carriage, then any dum not exceeding Twenty Shillings ; 
and in either of the faid Caſes, ſhall, in Default of Payment, be com- 
mitted for any Time not exceeding One Month, unleſs ſuch Forfeiture 
ſhall be ſooner paid; and every ſuch Driver, offending in either of the 
ſaid Caſes, may, with or without any Warrant, be apprehended by any 


| Perſon who ſhall ſee ſuch Offence committed, and ſhall be immediately 


delivered to a Conſtable, or other Peace Officer, in order to be convey- 
ed before ſome Juſtice, to be dealt with according to Law; and if any 
ſuch Driver, in any of the Caſes aforeſaid ſhall refuſe to diſcover his 
Name, it ſhall be lawful for the Juſtice to commit him for any Time not 
exceeding Three Months, or to proceed againſt him for the Penalty, by 
a Deſcription of his Perſon and the ' Offence, and expreſſing, in his Pro- 
ceedings, that he refuſed to diſcover his Name, | 
By ſect. 41. The Truſtees ſhall direct the Surveyor where ſeveral High- 
ways meet, and there is no ſufficient Direction-poſt or Stone already 
fixed or erected, forthwith to erect, in the moſt convenient Place where 
' fuch Ways meet, a Stone or Poſt, with an Inſcription thereon, in large 
Letters, containing the Name of, and Diſtance from, the next Market 
Town or Towns, or other conſiderable Place or Places to which the ſaid 
Highways reſpectively lead, and alſo at the ſeveral Approaches or En- 
trances to ſuch Parts of any Highways as are ſubje& to deep or dangerous 
Floods, graduated Stones or Poſts, denoting the Depth of Water in the 
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as the Truſtees ſhall judge to be neceſſary, for the guiding of Travellers, 
in the beſt and ſafeſt Tract, through the Floods ur Waters; and alfo 
ſhall order the ſaid Surveyor to erect Mile-ſtones or Poſts upon ſuch 
Turnpike Road, with proper Inſcriptions and Figures thereon, denoting 
the Names and Diſtances from the principal Towns or Places on each 
reſpective Road, and from Time to Time to repair ſuch Stones and Poſts: 
and keep and continue legible the Inſcriptions thereon reſpectivehyʒ and 
the Surveyor ſhall be reimburſed the Expences out of the Tolls; and in 

caſe any Surveyor ſhall; by the Space of Three Months after ſuch Direc- 
tion given, neglect or refuſe ſo to do, every ſuch Offender ſhall forteit 


7 : * 


the Sum of Twenty Shillingses. „ N vis 
By /e#. 42. If any Perſon ſhall, by Day or Night, wilfully or -mali- 
ciouſly pull down, pluck up, throw down, level, or otherwiſe deſtroy 
any Turnpike-gate, or any Poſt, Rail, Wall, or any Chain, Bar; or other 
Fence belonging to any Turnpike- gates or any other Chain, Bir, or Fence, 
of any Kind whatſoever, ſet up or erected, or hereafter to be ſet up or 
erected, to prevent Paſſengers from paſſing by without paying any Toll, 
laid, or directed to be paid by any Act for that Purpoſe, or any ' Houſe 
erected, or to be erected, for the Uſe of any ſuch Turnpike-gate,.ot- any 
Crane, Machine, or Engine, for weighing Waggons, Carts, or Carriages, 
or ſhall forcibly reſcue any Perſon, lawfully in Cuſtody of any Officer or 
other Perſon, for any of the Offences before mentioned; in anyiof the 
ſaid Cafes, every Perſon ſo offending, being thereof lawfully convicted, 
| ſhall be adjudged guilty of Felony, and ſhall be tranſported for Seven 
Years, or ſhall be committed to Priſon for any Time not exceeding Three 
Years, at the Diſcretion of the Judge or Court; and any Indictment may 
be tried and determined, in any adjacent County, within that Part of 
Great Britain called England, as if the Facts had been therein 'commit- 
ted. EIS EY” SOR ͤ ˙ AAA 207 
By ect. 43. The Inhabitants of every Hundred, within which ſüch 
Offence ſhall be committed, of pulling down or deſtroying any ſuch Turn- 
pike Gate, or Poſt, Rail, Wall, Chain, Bar, Fence, Houſe, Crane, 
Machine, or Engine, ſhall make full Satisfaction for the Damages, which 
may be recovered by Action of Debt, Bill, Plaint, or Information, in 
any of His Majeſty's Courts of Record, by and in the Name of the Clerk 
of the Peace of the County, without naming the Chriſtian or Surname of 
the Clerk of the Peace; and ſuch: Action ſhall not be abated. or diſcon- 
tinued by the Death or Removal of any ſuch Clerk, but may be ſued and 
proſecuted by his Succeſſors; and the Damages recovered ſhall be to 
the only Uſe of the Truſtees, to be by them diſpoſed of to the ſeveral 
Uſes as the ſeveral Tolls; and every Inhabitant of ſuch Hundred ſhall 
be rateably taxed toward an equal Contribution, for the Relief of ſuck 
Inhabitant againſt whom Execution ſhall be levied, to be raiſed by ſuch 
Means as Damages recovered againſt Inhabitants of Hundreds, in caſe of 
Robberies: Provided, that upon Conviction of any ſuch' Offender, with- 
in Twelve Months after the Offence, any Hundred, or the Inhabitants 
liable to make and having made ſuch Satisfaction, ſhall be repaid out of 

the Tolls, CO Ig en {6 | ERS e EI e e ET ISL AL, 
By ect. 44. No Perſon capable of acting as a Truſtee, unleſs in his own 
own Right, or in the Right of his Wife, in the actual Poſſeſſion or Re- 
ceipt of the Rents and Profits of Lands, Cc. of the clear yearly Value 
of Forty Pounds; or poſſeſſed of, or intitled to, a Perſonal Eſtate to 
the Value of Eight hundred Pounds; or ſhall be Heir-apparent of a 
Perſon poſleſſed of an Eſtate in Land of the clear yearly Value of. Eighty 
Pounds ; and unleſs he hath taken, or ſhall, (not being ſuch Heir-appa- 
rent), before he acts, take and ſubſcribe the Oath to the Purport afore- 
ſaid, before any Two of the Truſtees, otherwiſe for every ſuch Offence to 
| EY forfeit 


5 by 3 4 $ % 
LIP Q 


— 


— ISL = n 


— Ew 

=. x 
LCC 
— DDS. 

Sn IE 


ad ICE TE Cad 


L . 


7 9 — — 2 — TT» Tao 2. <. Anat — _ hed A ws ASIC, 

— — 5 - 3 1 8 - = — 
— Mie — — * r — — — — — 
— - — — — — 7 > * l — 
— — pa — 


EEE on — Iii 


—— — - 
—— (—‚— 
—— 


_ - — 
. In ec 


— dS — wot ene 
— 
5 4 ? E 
— — Z = — rape — 
© 2 — — — AP 


- * * . Ds: JE 

— — — ane os - — 
— —— — 
— err 


| Highways 


SS i Bon Ru ret - — 2 — 8 —_ . —_—— — ==! 
* — — — on ron - — - — = — 3 > : —_— = _ — Fa — — — — 
p _ ow IEEE —— — 8 De 2222 — — — —— 4 POET — — 8 — n —— — 8 - £ — 
” . — 
* 
1 — {OT 2 5 — 1 8 2 —— nm ge ey ye — —— — 2— — 
E — — n r the 2 vox —— . - — Boo on . IF 4 — 5 p £ . . 2 2 — — 2 
3 - 4 a - > | — — 8 Sp rote et tote tn” . 4 = y * — — OI — r ere ie SENT 2 — — —— .... i . ” — — PT iy — 
2 — - — — $$ <= 5 [+ oat) FR SAT CAPE th — r — - 75 7 — hn od 1 Wa fo, — — — 3 — Nr. — : 8 nr = Xx - — . : : — — — 
2 2 W I 7 by - : — 2 — - — 2 — I 2 1 — = — 2 — K — — — —— Rome . 
. 3 — — = _ py - - - — — — — 3 — — — 1 =o . * = 8 NA — - ——_ . 7 — - 2 — — _ i — — — _ . 
— — 2 > o — — 2 * 7 "26k 1 — . l — — — Is + — neſt Bo — che eo re — SE — a —_ - A — — WE 2 — — — 4 — —— — — - — — — - — — © 
rd AS Dn — ———ůͤ— = — —— — 5 _ — — r I —_ — —.— — —— _ ACE FIC — - — — — — — h —.— — —V 2 —— — — — — — — — a — E 2 — - — —— — — 
e — * — — — 1 ct — 7 _— 2 a bs — rg = — 2 - -- — * —— 20 — _—— 2 pou w—_— 2 E. 1 — — 2 — * - = — — — E 2 — - Las — ——— — - wy . — _ — — - — 
— * — Linen * — * — £ => 3 = — ere Ae — — - — — — — — 2 — — expe . — <>. oe KK mer 2 — — — A — - — ng — 2 — — - — —— — - 
3 * —— rr A ” 22 * I voy - 4 ve 2 — - = — — — —— 5 —— — ORs po << J gn W —— , £ x fi prom 
— — —_ — hy — — — - 22 * 
» 


. 2 
ES 


— < DY 


forkeir- Fifty Pounds -t to nz Packs FED! Mall for for the "IL 


8 to be recovered in any "of Hi His | Mgjeſty's Courts of Record, by Action 


of Debt or on the Caſe, or by Bill, Suit, or Iafor mation; and 
ſuch Perſon fo ſued ſhall prove that he is qualified, or otherwiſe ſhall 
ay the ſaid Fifty Pounds, without any other Proof or Evidence om the 
Wy the Plaintiff or Prolecuter i than. that . Perſon hath ated. a8 
1 Tro 1124199 er 978 

By ect. 45. Clerks, Tacabarery; Ge. to deliver vp their Accounts han 
required: by 02 Truſters, or [ſhall forfeit Trap ene for n 
Ne lect. Kos id £15411 1 3 8b. 

B y ſeft. 46. No Perſon Krona a Public Houſe ſhall bs 2 Truſtee, ar 
hold a Place of Profit; but he may farm dhe Tells. „ it 

By £8. 47. Truſtees may direct "Proſecutions for Nuiſances, and bey 
the Expences out of the Ways x Revenues, | vo nn + 

By ſe. 48. Informations for Pepalties, in order to fayour the Offender, | 
are — fraudulent-and void. Ie 

By ſe#. 49. If a ſufficient Number of Truſtees do not appear at the 
Firſt or any adjourned Mantings the Glerk. may. fix GE: Dey, and give 
roger Notice thereof. 

By eB. 50. No Mectivg 0 pe adjqureet for. more than Tes 
Months. No Buſineſs to be done before Ten, nor any Adjournment 
made to an Hour later than Two in the Afternoan. , 

By ſect. 5 1. If Truſtees cauſe! Gates to be exceed contrary to their 
— the Jaleſcrs atabeit Quarter Seſſions may order They to be re- 
5 ſets. 8a. Mentgagees, 3 in Poſiflion of the Tolls, ate to account 
on Oath when required by the Truſtees, or forfeit Ten Ponnds. . | 
By ved. 63. If Mortgagee keeps. Poſſeſſion after he has received 1 
Money 4 he ſhall forfeie Double the . and Treble Coſts. 5 

By fen. 34. On the Death of a Gate-keeper, Two Truſtees may no- 
minate andther until the next Meeting of the Truſtees. If the Gate- 
keeper, who. js diſcharged, refuſes to deliver up Poſſeſion of the Houſe, 
Goods, Juſtices may, by Warrants. order him to by. removed, with his 

By ſet. 55. Ge- kerne and 8 $0 Account upon Ouch, when 
Blu Le by the Truſtees, or farieit Five Pounds. 

By ef. 36. No Gate-ketper to be removed as a Pauper, unleſs AC» 
tually chargeable to the Pariſh, c. nor ſhall gain a Settiecnert by revting 
the Tolls, nor be aſſeſſed for the Toll-houſe or Tolls. 

By ſedt. 57. H any Toll-gatherer or Gate-keeper ſhall nermic any Wag- 
gos, Sc. to paſs upon any Turnpike Road, within his View or Know- 
ledge, or to paſs through any Toll- gate or Bar with any greater Num- 
ber of Horſes. or Beaſts of Draught, or with any Carriage conſtructed or 
drawn in any other Manner than direfted, or without ſuch Names and 
Deſoriptions painted thereon as directed, and ſhall not within the Space 
of Mue Week procged for the Recovery af the Forfeiture or Penalty, he 
Wall forfeit and pay. for every ſuch Neglect, the Sum of Forty Shilling. 

By ect. 58. The Juſtices of the Peace, at any Special Seſſions, upon 
Application $0 them made by the Surveyor of any Pariſb, Cc. in the 
Situation before deſcribed, may ſummon the Clerk and Surveyor of ſuch 
Turupike Road to apperr at ſome other Special Seſſions, and to produce 
2 State of the Reyenues and Debts belonging to ſuch Turnpike Road, and 
fuch Juſtices may £nguire;into the State and Condition of the Repairs 
therecf, and alſe of ſuch other Highways : and if it ſhall appear to 
them, upon Hul and dear Evidence, that the Whole, or any Part of ſuch 
Statut „ may be capveniently. diſpenſed with from ſuch Turnpike 
Roy: withouc a th the ne the Money advanced 5 


Highways. 


1 


the Credit of the Tolls, and that ſuch Statute-duty is wanted for the 
Repairs of the other Highways within ſuch Pariſh, &c. then they may 
order the Whole; or Part, of ſuch Statute- duty to be performed upon 


the Highways, not being Turnpike, within ſuch Pariſh, Cc. under the 


Direction of the Surveyor. 


By ſe. 59. Juſtices in Wales, at their Michatimas Quarter Seſſions, 


By ec. 60. No Toll to be paid for C 
Materials for Turnpike Roads or Highways. 


1 0 


By /e#. 61. No Surveyor to gather Stones from the common Fields 


map allow an additional Number of Horſes, when they think fit. 


4 © & *_ 


arriages employed in carrying i 


or incloſed Lands of any Perſon without his Conſent, or a Licence from 


a Juſtice of Peace. 


By /e#. 62. Power for Truſtees of Turnpike Roads to agree with | 


Perſons liable by Tenure to repair any Part of ſuch Road, concerning the 


future Repair of it. | | | | 
By ſee. 63. Perſons liable to repair old Highways turned or ſtopped up, 


ſhall be liable to repair a Part of the new Highway equal to the Burthen 


of the old One; and if the Parties cannot agree, it ſhall be viewed and 
ſettled by Two Juſtices of the Peace. A groſs or annual Sum may be 


paid, if the Parties agree thereto. 


By ſe. 64. In all Caſes where any Action ſhall be brought by or 
againſt any Truſtee of any Turnpike Road, Evidence of ſuch Truſtee 
having acted as ſuch, together with the Act of Parliament by which he 
was appointed, or the Order, or a Copy of the Order, for his Appoint- 
ment or Election, where appointed or elected by the Truſtees, ſhall be 


ſufficient Proof of his being a Truſtee, 12 OM 
Buy fee. 65. Treaſurers and Surveyors who have not already given Se- 


curity, ſhall give Bond with Surety to the Truſtees, for the 1 5 


and applying the Money in their Hands. Vdꝶ?b gf . gs 
By /e#. 66. Truſtees to put on every Toll- gate a Table of the Tolls, 
and alſo of the Weights allowed to each Carriage, and the Truſtees to ex- 


amine, or cauſe to be examined, the Weighing Engines, to ſee they are 


kept in good Order. 44, 
By /e#. 67. Two Oxen to be conſidered as One Horſe. 


By. e. 68. The Owner of every Waggon, Wain, or Cart, and alſo of 


every Coach, Poſt-chaiſe, - or other Carriage, let to hire, ſhall paint, upon- 
ſome conſpicuous Part of his Waggon, Wain, or Cart, and upon the Pannels- 
of the Doors of all ſuch Coaches, Poſt-chaiſes, or other Carriages, before the 


ſame ſhall be uſed upon any Turnpike Road, his Chriſtian and Surname,' - 


and the Place of his Abode, in large legible Letters, and continue the 
| ſame: thereupon, ſo long as ſuch Waggon, Cart, Coach, Poſt-chaiſe, or 

other Carriage, ſhall be uſed upon any ſuch Turnpike Road; and the 
Owner of every Common Stage Waggon or Cart, employed in travelling 
Stages from Town to Town, ſhall, over and above his Chriſtian and 


Surname, paint on the Part, and in the Manner aforeſaid, the following 
Words, COMMON' STAGE WAGGON, (or CART, as the Caſe 


may be); and every Perſon uſing any ſuch Carriage, upon any Turnpike 
Road, without the Names and Deſcriptions, or who ſhall paint any falſe 
or fiftitious Name, or Place of Abode, ſhall forfeit, for every ſuch Of- 
fence, a Sum not exceeding Five Pounds, nor leſs than Twenty Shillings. 
By e. 69. After Michaelmas 1776, the Tire of all Waggons, &c. } 
ſhall be flat, and the Nails ſunk ſo as not to riſe above the Surface. 
By fer. 70. Where the Powers for providing Materials, enlarging and 
turning Turnpike Roads, making Drains, pruning Hedges and Trees, - 
and calling forth the Statute-duty, are ineffectual, and where more ample 


Powers for theſe Purpoſes are given by the Highway Act, the Surveyor 


of Turnpike Roads, with the Approbation of the Truſtees, may execute 
Vor. III e e and 


Highwaps. 


and enforce theſe Powers upon and for the Benefit of the Turnpike Roads, 
upon the Terms, and under the Reſtrictions, in the Highway Act. | 
Seck. 71. But Satisfaction ſhall be made by the Truſtees of the Turn- 
8 Roads for all ſuch Materials as are got in ſeveral or incloſed Lands or 
rounds. . e 855 | 
Sec. 92. The Forms of Proceedings contained in the Schedule to 
| . uſed, and no Objection or Advantage ſhall be taken for want of 
orm. | Ve iS 
Selz. 73. Conſtables, Surveyors, and all Perſons employed with Sala- 
ries, refuſing to execute the Act, and wilfully neglecting to proſecute 
* for One Week after the Offence committed, forfeit Ten 
ounds. | | | 
By /e#. 74. No Conviction ſhall be had by virtue of the Act, unleſs 
upon Confeſſion of the Party accuſed, or upon the Qath of One or more 
credible Witneſs or Witneſſes ; and any Inhabitant of any Pariſh, c. 
in which any Offence ſhall be committed, ſhall be deemed a competent 
| Witneſs; and any Juſtice of the Peace may act in the Execution of the 
Act, notwithſtanding he may be a Creditor, or a Truſtee. 
* 75. In caſe any Perſon ſhall reſiſt, or make forcible Oppoſition 
againſt, any Perſon employed in the due Execution of this Act, or 
any particular Act made for amending any particular Highway, or ſhall 
aſſault any Collector of the Tolls in the Execution of his Office; or ſhall 
paſs through any Turnpike Gate, Rail, Chain, or other Fence ſet up by 
Authority of Parliament, without paying the Toll; or ſhall hinder, or 
attempt to prevent or obſtruct, any ſuch Perſon, in the meaſuring the 
Wheels of any Carriage, or make any Reſcue of Cattle or other Goods, 
diſtrained; or if any Conſtable, Headborough, or Tithingham, ſhall re- 
fuſe or negle& to execute any Warrant; every ſuch Perſon, being con- 
victed, ſhall, for every ſuch Offence, forfeit any Sum not exceeding Ten 
Pounds, nor lefs than Forty Shillings, at the Diſcretion of the Juſtice or 
Juſtices; to be paid to the Surveyor, and laid out in the Repairs. And 
in caſe he do not forthwith pay, or ſecure to be paid, the Forfeiture ; 
it ſhall be lawful for ſuch Juſtice or Juſtices to commit for any Time not 
exceeding Three Months, unleſs the Forfeiture ſhall be ſooner paid. 
By /e&. 76. All Penalties and Forfeitures by this Act impoſed for any 
Offence againſt the ſame, and all Coſts and Charges, (the Manner of 
levying and recovering of which is not hereby otherwiſe particularly direct- 
ed,) ſhall be levied by Diſtreſs and Sale of the Goods and Chattels of the 
Offender, or Perſon liable or ordered to pay the ſame, by Warrant under 
the Hand and Seal of ſome Juſtice of the Peace for the Limit, and ſuch 
Order for Payment of ſuch Coſts ſhall be made, rendering the Overplus, 
if any, to the Party, after deducting the Charges, which Warrants ſuch 
Juſtice is required to grant, upon Conviction of the Offender, by Con- 
feſſion, or upon the Oath of One or more credible Witneſs or Witneſſes, 
or upon Order made, as aforeſaid ; and the Penalties and Forfeitures, 
Coſts and Charges, when ſo levied, ſhall be paid, the One Half to the 
Informer, and the other Half to the Surveyor, to be employed towards 
the Repair, unleſs otherwiſe directed by this Act: If no Diſtreſs, the Of- 
fender to be committed, If the Offender lives out of Juriſdiction of the 
Juſtice, the Juſtices where he lives may proceed, having a Copy of the 
Conviction duly prove. Ok. 

By /e. 75. No Warrant of Diſtreſs to be iſſued till Six Days after the 
By 8. 78. Forfeitures recovered, on the Evidence of the Survey 
or other Officer employed by the Truſtees with Salaries, ſhall be appled 
te the Utfe of the Roads. 5 4 B 
25 3 2 bl 


Highways. 
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By 3.79. Proſecutors may recover Forfeitures under Forty Shillings, by 


Informa: ion only before a Juſtice, but above Forty Shilliugs by Information, 
or by Action, &c. in which it ſhall be ſufficient to declare that the Defend+ 
ant is indebted to the Plaintiff in the Sum of- being forfeit- 
ed by an Act, paſſed in the Thirteenth Year of the Reign of His preſent 
Myeſty, intituled, An, A to explain, amend, and reduce into One AA of 
Parliament, the general Laws now in being for regulating the Turnpike Roads 
in that Part of Great Britain called England, and for atber Purpoſes ; 7 
the Hlaintiff, if he recovers in any fuch Action, ſhall have full Coſts: 
Provided, that there ſhall not be more than One Recovery for the 
ſame Offence; and that Ten Days Notice in Writing be given to t 
Party offending, previous to the Commencement of ſuch Action; — 


chat the ſame be brought and commenced within One Calendar Month | 


after the Offence, _ OE | | | 
By fe#. 80. Diftreſs not unlawful, nor the Party making it a Treſpaſſer, 
for want of Form, or Irregularity in the Proceedings; but the Party ag- 
grieved may recover Satis faction for the ſpecial Damage. | 
By et. 31. Plaintiff nat to recover for any Irregularity in the Proceed- 
ings, it Tender of Amends be made before the Action brought. Defendant 
may pay Money into Cow t, before Iſſue joined. | 
By ect. 82, Any Perſon aggricved may appeal to the Juſtices of the 


— — ome. 


LOST, Io een 2 — 


Peace, at any General Quarter Seſſions of the Peace to be held for the Limit 


wherein the Cauſe of ſuch Complaint ſhall ariſe; upon giving Six Days 
Notice after the Cauſe of Complaint aroſe z and entering into Recog- 
nizance to try the Appeal, and pay the Coſts. Juſtices, to whom No- 
tice of Appeal ſhall be given, are to return all the Proceedings to the 
Quarter Scfſions. Juſtices at Quarter Seſſions are to hear and determine 


the Complaints, and award Cofts. No Proceeding to be removed by 


Certiorars. FOR | 2 

By ſecl. 8 3. No Appeal to be made againſt a Conviction, unleſs the 
Party give Notice thereof at the Time of Conviction, if preſent; if not, 

within Six Days after; and enter into Recognizance as above. - _ 

By fe. 84. Juſtices and Truſtees have Power to adminiſter Oatbs. 
By et 85. If Action be commenced for any Thing done under this 
AR, it ſhall be brought within Three Months after the Offence com- 
mitted, and in the County where the Defendant reſides, or the Fact was 
done. Defendant may plead the General Iſſue, and give the Act and 


Special Matter in Evidence. If Plaintiff proceeds in any other Manner, 


the Jury are to find for the Defendant, and he is to have Treble Coſts. 
By ſea. 86. The Statute of 7 Geo. 3. is repealed. | bus 
This Act commenced on the 2gth Day of September, 1773. 


This Act is. bound up with the Highway AF, contains a Schedule of 


Forms, and hath a Table annexed. 
' By the 14th of Ges. 3. cap. 36. it is declared, That the Proviſion made 


by the Act of the Twenty-eighth of His late Majeſty, for continuing 


the ſeveral Acts, made for repairing and amending Turnpike Roads for 
Five Years, ſhall be and continue in full Force, and be as effectual, to 
all Intents and Purpoſes, as the ſame ought to have been, if the Acts 
of the Seventh and Thirteenth Years of His preſent Majeſty's Reign, or 
either of them, had not been made. PS | 
And that every Perſon who hath received, or ſhall receive, any Tolls, 
or other Duties, at any Turnpike or Toll-gate ; or who hath, acted, or 
ſhall act, in any other Reſpect under the Authority of, and in Execution 
of any of the Powers of, any Act or Acts of Parliament fo continued, 
or intended to be continued, by the Twenty- eighth of his late Majeſty, 
mall be indemnified . | Ba 7 - 
EN | Y 


. n — — — * 


highways. 
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By the 14th of Geo. 3. cap. 59. feciting the Clauſe in the 13th, where - 
by it is provided, That no Perſon ſhall be liable to pay Toll at any 
Toll-gate erected, or to be erected,' acroſs or on the Side of any Turn- 
pike Road, or be ſubject to any 'Penalty for any Carriage, Horſe, or - 
Beaſt, which ſhall only croſs ſuch Road, and ſhall not paſs above One 
hundred Yards thereon, except over ſome Bridge erected at a conſiderable 
Expence by the Truftees of ſuch Turnpike Road; which Proviſion, as 
it takes away or leſſens the Tolls of certain Toll-gates erected by the 
Authority or Direction of former Acts of Parliament, at certain Places 
in ſuch Acts ſpecified for that Purpoſe, is detrimental to many Turn- 
* pike” Roads, and highly injurious to Perſons who have lent Money on 
the Security of ſuch Tolls ; it is enacted, That the recited Proviſion ſhall 
be repealed, ſo far as the ſame affects any ' Toll-gate directed or autho- 
riſed to be ſet up at any Place particularly ſpecified and mentioned in 
any Act of Parliament, for repairing any Highway or Road, paſſed be- 
fore the making of the ſaid Act of the Thirteenth Year of his preſent 
Majeſty's Reign. DT en © E 


Buy the 14th of Geo. 3. cap. 82. reciting another Part of 13 Geo. 3. it is 
enacted, That ſo much of the recited Act, as impowers the Truſtees of 
any Turnpike Road to receive and take the Additional Toll of Twenty 
Shillings for every Hundred Weight, which any Waggon, Cart, or Car- 
riage, together with its Loading, ſhall weigh, at any Weighing Engine, 
over and above the Weight allowed thereby; and alſo ſo much thereof as 
permits any Waggon, Cart, or Carriage, after having been weighed as 
aforeſaid, to be drawn by an unlimited Number of Horſes ; ſhall be, and 
is hereby repealed, I | e 5 
And that it ſnall be lawful for all Truſtees, appointed by any Act, for 
the Repair of any Turnpike Road within that Part of Great Britain called 
England, or any Five or mote of tbem, or for any Perſon properly im- 
powered by any Five or more, to receive, ovef and above the Tolls al- 
ready granted, or hereafter to be granted, the following Sums of Money, 
as additional Tolls for every Hundred Weight of One Hundred and Twelve 
Pounds to the Hundred, which any Waggon, Cart, or Carriage, together 
with the Loading thereof, ſhall weigh, at any Weighing Engine, over and 
above the Weights by the before recited Act allowed to each of them re- 
ſpectively; that is to ſay, For the Firſt and Second Hundred of ſuch 
Over-weight, the Sum of Three-pence for each Hundred; for every 
Hundred of ſuch Over- weight above Two hundred, and not exceeding Five 
hundred, the Sum of Sixpence: For every Hundred of ſuch Over-weight 
above Five hundred, and not exceeding Two hundred, the Sum of Two 
Shillings and Sixpence : For every Hundred of ſuch Over-weight above 
Ten hundred, and not exceeding Fifteen hundred, the Sum of Five 
Shillings: And for every Hundred of ſuch Over-weight above Fifteen 
hundred, the Sum of Twenty Shillings : Which ſaid additional Toll or 
Duty hereby granted and made payable at any Weighing Engine, as 
aforeſaid, ſhall and may be levied and recovered in any of the Caſes 
aforeſaid, upon any Perſon liable thereto, or upon his or her Goods or 
Chattels, who ſhall, after Demand made thereof, refuſe or negle& to pay 
the ſame, in ſuch Manner as any other Toll or Duty payable at the ſame 
Toll-gate or Bar, where any ſuch Engine ſhall be erected, is or ſhall be 
by Law to be levied and recovered ; and the Money ariſing from ſuch addi- 
tional Toll or Duty ſhall be applied to the Repairs of the Turnpike 
Road where the fame ſhall be collected. nr. | Retr 
And, that no Waggon, Cart, or Carriage, employed only in Huſ- 
bandry, or carry ing only Manure or Lime for the Improvement of 
Land, or Hay, Straw, Fodder, or Corn unthreſhed,. (excepting Hay or 
9 | Straw 
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Straw carried for Sale), ſhall be weighed at any weighing Engine now 

erected, or hereafter to be erected. | | 

And, Thar the Truſtees of the ſeveral Turnpike Roads within Ten 
Miles of the Cities of London and Weſtminſter, and the Borough of South- 
wark, may, at their General or Quarterly Meetings, lower the ſeveral _ 
additional Tolls hereby directed to be taken for Qyer-weight. 

And reciting, that whereas the Exemption fra Toll in the before 
recited Act, given to Waggons, Carts; and Carriages, moving upon 
Rollers of the Breadth of Sixreen Inches on each Side thereof, with flat 
Surfaces, during the Term of One Year only, is found not to be a ſuf- 
ficient Encouragement to induce Perſons to erect and make uſe of the 
ſame, it's enacted, That all ſuch Waggons, Carts, and Carriages, ſhall, 
for and during the Term of Five Years, to be computed trom the 
Twenty-ninth Day of September, One thouſand ſeven hundred and ſeventy- 
four, be permitted to paſs or be drawn upon any Turnpike Road Toll- 
free: And from and after the Expiration of ſuch Term, then tg, Pay half 
Toll only, as directed by the before recited Act. me 


By 16 Geo, 3. cap. 39. the Clauſe in 13 Geo. g. whereby it's enacted, 
That the Tire of the Wheels of all Waggons, Wains, Carts, and other Car- 
riages, to be ul on any Turnpike Road, be counterſunk, by 
placing the ſame upon the Fellies in ſuch Manner that the Nails ſhall not 
riſe above the Surface, and that the Sole or Surface of the Wheels ſhall 
be quite flat, is repealed. _ 
And reciting, that whereas by the ſaid Act it is provided, That no 
Perſon ſhall be allowed to take the Benefit of certain Exemptions in the 
ſaid Act, or have the Power of compounding for Tolls, in reſpe& of 
Carriages having the Fellies of the Wheels thereof of the Breadth or 
Gauge of Six Inches, or upwards, unleſs the Fellies, and the Tire upon 
ſuch Fellies, ſhall lie flat: Angkreciting, That whereas Doubts may ariſe 
concerning the Conſtruction of the Proviſion, which, according to the 
ſtrict Senſe of the Words, cannot be complied with, it's enacted, That 
all Wheels of the Breadth or Gauge of Six Inchgy, or upwards, the Fel- 
hes or Tire whereof ſhall nor de Nate more than One Inch from a flat 
Surface, ſhall be deemed and taken to be flat. 


And the 16th of Geo. 3. cap. 44. reciting a Clauſe in 13 Geo. 3. where- 
by it's enacted, That Double Toll ſhall be paid for the Paſſage through 
Turnpike-gates of all Carriages having the Fellies of the Wheels thereof 
of leſs Breadth or huge than Six Inches from Side to Side, it enacts, 
That ſo much of the Act, as enacts that the Truſtees, or ſuch Perſon or 
| Perſons as are authoriſed by them, ſhall. demand. and take, for every 
Waggon, Wain, Cart, or Carriage, having the Fellies of the Wheels 
thereof of leſs Breadth or Gauge than Six Inches from Side to Side, at 
the leaſt, at the Bottom or Sole thereof, and for the Horſes or Beaſts of 
Draught drawing the ſame, from and after the 'Twenty-ninth Day of 
September, One thouſand ſeven hundred and ſeventy- ſix, Double the 
Tolls or Duties which are or ſhall be pay able for the ſame reſpectively, 
by any Act before any ſuch Waggon, Wain, Cart, or Carriage reſpec- 
- tively, ſhall be permitted to paſs through any Turnpike Gate or Gates, 
Bar or Bars, where Tolls ſhall be payable by virtue of any ſuch Acts, 


. ſhall be. ſuſpended until the Twenty-ninth Day of September, One thou- 
ſand ſeven hundred and 5 


And that it ſhall be lawful for ſuch Truſtees, and they are required, 
to releaſe all Leſſees of Tolls within their reſpective Juriſdictions, from 


their reſpective Contracts, at the End of the current Year, if ſuch Leſſees 
ſhall deſire the ſame.) 5 


Vol. III. Ff (H) Þow 


Highways, 


Page 60 (H) How the Parties obliged to repair are to 
de p2orerded again, and what Dofence they 
may make. ed Tg 

Keilw. 34, IT ſeems clear, that no one ought to be puniſhed for any Offence againſt 

Crom. 131. the Highways, withour being firft ;bep d upon to anſwer for himſelf, 

* except in the Caſe of a Prefentment in a Court-Leet, and, as (a) ſome ſay, 


Dyer 13. b. in the Caſe of a Prefentment by. a Juſtice of Peace on his View; and even 
14. pl. 64. in the Ge of a Preſentment in a Court-Leet, if it touch a Man's Freehold, 


Keb. 256, as by charging him with being bound to Repairs in reſpect of the Tenure 


829, 99 1. of his Land, it may fo far be traverſed i in the King's Bench, being remov- 
728. ed thither by Certiorari; alſo it may be e traverſed where the Defendant in 
Raym, 182. Treſpaſs jMifies under it. | 

(a) So held 

by Holt; (but the other Juſtices cont.) becauſe ſuch a Preſentment cannot be a greater e chan the 
finding of a Grand Jum, who are mu Oath. Carth. 212, 213. 


Hawk. P. C. Upon a Certificate And Affidavit that the Highvay; 4. in good Repair, 


219. Exceptions to the Form of the Inditment may be taket, hut not eaſily. 
| without ſuch Certificate and Afidavit ; and the Exceptions of this Kind 
are: 


1. That the indictment doth not certainly ſhew a Lacus a quo, and a 
2 Rol. Abr. Locus ad quem, but there is no Need to ſhew that a Highway leads to 5 
81. pl. 18. Market- Town. | 


Palm, * 
420. eb. 715, 728. Brownl. 6. 


2 Rol. Abr. 2. That i it is repugnant to ;eſelf, in Aeg where the Nuſance was 
st. 3 Keb. done; as where it p forth, that a Man ſtopped a Way at D. leading 


. from D. to E. 


Cro. Jae. 324. 3. That it doth not Rertainly ſhew to what Part of the Highway the 

2 Rol. Abr. Nuſance extended; as where it only ſays, that a certain Part of the King” 5 

80, 81. Highway at K. was ſtopped, without ſhewing how much; or where it 
ſays, the Place auſanced contained ſo many Feet in Length, and ſo many 
in Breadth, by Eſtimation. 


Salk. 359. pl. 4. That it doth not ſhew, wich ſufficient Certainty, that the Place nu- 


$. 2 Ld. 


3 ſanced was a Way common to all the King's People gzas where it only calls 


6 Mod. 25g, it a Horſeway, or having called it a common Footway to the Church of 


Ctro. Eliz. 63. D. adds, for all the Inhabitants of D. 


Vent. 208. 
Poph. 206. 2 Keb. 728. 


. 5. That an Indictment * not Repairing a 1 which the De- 


3 Keb. 855. A. ought to repair ratione ue, doth (5) omit the Word . 1 


() But this 
Exception hath been of late over- ruled. Hawk. P. C. 220. 


3 Keb. 5. 6. That an Inditment againſt 7 $. Biſhop of A. for not Repairing a a 
Highway, Sc. doth not ſhew in what Capacity he ought to do it. 

And. 2344 7. That the Nufance is not expreſſed in proper Terms; as where the In- 

| dictment is, that the Defendant diverted the H ghway, which cannot be, 

becauſe a Highway cannot be diverted, muſt 9 continue in the ſame 

Place where it was, howſoever it be obſtructed, and a new w made in 

another Ther. © 


„ . 8. That 


2 


— — —— — —„—-—— ere 4a * * 


ec e ring, is 2 Rol. Abr. 
uch IR and ſeveral] „ih 170 Tai Foe ng a Pre Sale of 79» 81. 


ſuch a Highway's being out of Repair by the Default of the 3 _ 
Sc. doth not name any Perſons in certain; or that a Preſentment againſt 
a Man for Stopping a Highway in his own Land, which is well proves by by 
the; e h Phoughing it, doth not lay the Offen Fogg 24 6 & armjs, 

9. That the Defendants cannot pleat quod non. 4 ee vichout * Page 61 
ſhewing who ought, Sid, 140. 


Carth. 203, 
8. P. agreed. 
And note; the Defendant ſhall not be diſcharged by ſubmitting to a Salk. Ts 


FO hug „etre N e dil he repair the War 's s Mod. 163. 


Hut and Cry. f 


UE and Cry is the d; of an om from Tom to . 
Town till he be taken, which all Whg are preſent when a zInft, 116, 
Felop py is een k or a dangerous ound given, are by 117. 
the (4) Oommom Law, as well as by Statute, . to (5) 2 Lot. 172. 


= againſt the Offenders who 1 on pain of BY and Impriſon- 4 _ 7 * 


Fitz, Coron. 


5 395- 
Et. Bliz, 654. Cr 3 (s That it it ig 2 old Com on Jaw Proceſs after Felons and fuck 
1.8 cl 22 unded any Per n. 2 Hal, H Hit: P. C, vn ——And therefore Bragon ſays, Quod 


omnes tam milites quam alii, qui ſunt quindecing. aznory ligs, jurare debent quod Utlagatos, Murdri- 
fores,  Robhatores & Burglatores non receptabunt, nec ee ö hoe! corum receptatoribus, & y; ques tales 


no@erjuf eos artacbiari ficient, & boc wicecomiti && ballipis ſui Le & butefium vel clamorem de 
talibus audiverint, latin audito clamore ſequentur cum Familia 8 5 terra ua. Bratt. lib. 3. c. 1. 
(5) wo be 865 a * or by the You. — 175. 55 


G1 1053107 

As the Raiſing of Hue and Cen is  injoined by the 83 Law, which 
may be called a Raiſing of it at the Suit of the King, as well as by ſeveral 
Acts of Parliament, which may be called a Raiſing of it at the Suit of a 
private Perſon, in as much as thoſe Statutes make the Hundred anſwerable 
to the Party robbed, if they negle& to purſue the Hue and r. and 


ppprehend che Robirie; rherefes we ſhall conſhder, 


(A) Þue and Cry at the Common Lam, 02 Suit of the 
King. 62. . 


And herein, 7 
* | 8 0, By whom Hye and Cry 18 9 eee 62, 


> In what Manner it is to be 1 105 

33. Ia what Manper to be purſugd. WE 
J. What the Perſons may ** . pho purſue it. 63. 

0 5. How 


. 


Hue and c. 


IIS 


* How the Omiffion or N of not 1 it is Nag 
. 
6 Of Raiſing Þue and Cry purſuant: to the ſeveral Sta- 


tutes which declare in what Danner the el ſhall 
be chargeable, 6 5s 


And Herein, | 


1. What Kind of Robbery i it muſt © G writs ik the Hun- 
dred liable, and how far it is neceſſary that it be done 
on the Highway, 66. 


2. On what Day, or Time of the Day, it maſt be commited. 
67. 


*Page 2 * 3: What Hundred hall be faid to be liable. 68. 


4+ What Perſon is to bring the Keie and make Oath of 
the Robbery. 69. 
5. Of the Notice to be given of the Robbery. 70. 
6. Where the Party muſt give Bond for en of e in 
caſe he does not prevail. 71. N 
7. Of the Oath to be taken of the Robbery, and bebte whom 
the ſame muſt be. 72. | 
8. At what Time the AQtion is to be brought. 73. 
9. What Evidence will maintain it; and therein of the Wit- 
neſſes for and againſt it. 73. pe] 
10. What ſhall excuſe the Hundred; and Gus of appre- 
hending the Robbers, - 74. 5 05 
11. How the Money is to be levied, and each Hondredor to 
contribute to my Charges, | 75. 


— 


Fr WP 


(A). * and cry at common Law, 02 Suit of 
the King: And herein, | 


1, By whom Hue and Cry is to be levied. 


2 Inf. 172. II ſeems to be clearly w=_ that a private Perſos who hath been rob- 
3 Inſt, 116, I bed, or who knows that a Felony hath been committed, 1s not only 
Hal. Hiſt. 2 thoriſed to levy Hue and Cry, bur is alſo bound to do ir under pain of 
5 Fine and Impriſonment. 

2 Hal, Hit, From hence it follows, that although it is a ood 8 as my Lord 
f. C. 99. Hale ſays, to have a Precept or Warrant from a Fatice of Peace for railing 


of Hue and Cry, yet it is in ile of abſolute „ nor ſometimes con- 
venient, 


X „ 
—_— dh * — 


n for the Felons may — before d the Juſtice can Fa — mY 
Hue and Cry was part of the Law before the Statute of I E. 4 cap. 16. | 
which firſt dRtituted Juſtices of the Peace. 


And although alſo, fays he, it is eſpecially Incumbent di Conſtables : Hal. Hiſt. 
7 urſue Hue and cn. when called upon, and they ate ſeserely puniſh P. C. 99, 

if they neglect it; and it prevents many Inconveniencies * by A 

there, for it gives a greater Authority to their Purſuit, and enables the Pur. 

faants, in his Affiſtance, to plead the General Iſſue por the' Statutes! of e 
y Fac. 1. tap. 5. & 21 Jac: 1. cap. 12. without being” driven to _ 

Pleading; and therefore to prevent Inconveniences” that may hap 

Unrulineſs, it is moſt advifable that the Conftable be called to this Abe; 

yet upon a Robbery, or other Felony ntted, Hue and Cry may be 

raiſed by the () Country, in the Abſence of the Conſtable; and in tuns (e) 4nd is 


there is no Inconveniency, () for if Hue and Cry be raiſed without Cauſe — ag 4 OR 
they that raiſe itare puniſhable by Fine and prone, aß Aloe T bows 1 85 1 a. | | 
* 1 $74 Hi 


190. eie the Manner of Raifing it according to che Law of the Foreſt, 4. ry 294 108 2 : 
2. Fi. Treſpeſ 32. wr. 72. „Hz. 4. * Ares LED Sig 'o Peace... 115 


172. 


» 2. Io what Manner it i ir to o be levied. * 20-18 * 12 
"View ar Method of levying Hue and Of, 1 is for 10 Party i td 3 . 
the Conſtable of the _ Town and'declare the Fact, and (c) ert be the yer a ä 
Offender, and the Way he is gone; whereupon the Conſtable ought 
mediately, 8 it be Night t or Day, to raiſe his qwn' .Town, a0 m 2.8 Comp, 178. | 
ſearch for the Offender ; and 12157 the not finding him, to ſend the like p. &. Wes, * N 
Notice, with the utmoſt Expedition, to the Conſtables of AF. Neigh. (e) Dick, if 
bouring Towns, who obght i in like manner to ſearch for the Offender,” -and a Nag 


alſo to give Notice to their Neighbor ri 0 ſtables, and che) to he 1 Mb Na 
till che Offender be found. * 80 at . SY 1 0 9 on 2 
z do git. Horſe,” 
and ſuch otherCircumſtances that he nen N. conducet to his biene 2 Hal. „ Hig, Þ.C b. E. 10. 
2 9120 a 0 ops | 4 2 01 | 
Cu ors Ft; py, 00 111 a 
tal ut 0 4 
3. "lp what Mae's be bee, } 1 11611 N 5 . . Sy 


#44 


The Conttable- is ea to micke ſearchi.ia his cine Vill hos: is 22 2 Hal. Hiſt 
. tarkiſe all the Neighbouring: Vills, who ate all to purſue: the Hue and: 51 P. C. 101. 
with Horſemen as well r ene an the el AN 


N a 14 „ 7 
2 29401 $ £7 111 100 N F. + {2.6 


it as 
4. Wat the, Perſons may 00 doing, who. Tm" 16. en 


he 15 of * 0 a 48 a 4 
Ne dont T1 263 37 ue 136! Wa. TS „His . «yy 2 


8 


2 ae þ 


For the Underſtanding hereof wh ſhall here infert what my K Lord Chic? 
Joſtice Hal apprehends do be the Law in this Matter! ä 
1. That in caſe of Hue and Cry once raiſed and levied up 4 Su 11 2 Hal. Hiſt. 
ol @ Felony committed, thodgh in Truth there was no Felony e commitred ; : 
et thoſe, WhO purſue Hue and Cry, Way | bref and Pro 15 fifa Felony - 
had been really committed. 1119D 100 C7" 
And claefee the Juſification of an Imprif ſoqent" by 4. Perſon upon 5H. 7. f. a. 


— 


| Sulpi icion, and by a _— or Wl 5 e, 2 Hue ag Cry 21 H.7. 28. a. 
© levied, do extremely differ; for Hu ” mer there A. bf Þ FI 
© avetred 36 be done; and 2 — * Se h 8 
-* Cry, it need not 'b&averred; but the Hu So u ry 51 5 173. 


of à Felony v ſueient} though W scat a "Falſe _ : Mal Hiſt. 


therefore an Averment of a Felony committed, in caſe of a Juſtification off e. ies. 
Ver, III. 6g an 
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2 Hd. Hiſt. are ſhut, and refuſed to be opened upon Demand of the Conſtable, and 


F. C. 102. be killed, and the Neceſſity excuſeth the Conſtable. 


| 4. Upon Hue and Cry levied againſt any Perſon, or where any Hue and 
a Cry comes to a Conſtabie, whether the Perſon be certain or uncert in, the 


- 2 Hal. Hig. ' 3. If the Hue and Cry be not againſt a Perſon certain, but by Deſcrip- 
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an Imptiſontnent upon Hue and Cry, is not neceſſary ; the Reaſons whereof 
are, 1. Becauſe the Conſtable cannot examine the Truth or Falſhood of the 

Suggeſtion of him who firſt levied it, for he cannot adminiſter him an 

Oath and if he ſhould forbear his Purſuit of the Hue and Cry till it be 
examined by a Juſtice of Peace, the Felon might eſcape, and the Purfai 
would be Joſt and fruitleſs. 2. By ſeveral Acts of Parliament he is . 

Ilable to purſue Hue and Cry, and is puniſhable, as thoſe of the Valk 

they do it not. 3. Becauſe he that raiſed a Hue and Cry where no 

Felony is committed, viz. the Perſon, that giveth the falſe Information, 

is ſeverely puniſhable by Fine and Impriſonment, if the Information 

be falſe z and therefore if he raiſe a Hue and Cry upon a Perſon that is 

innocent, yet they that purſue the Hue and Cry may Juſtify the Impriſon- 

ment of that innocent Perſon, and the Raiſer is puniſhable ; and by the 

— _ Reaſon, if he give Notice of a Felony committed when there was in 

| ruth none. ont beg ante edges cc tis et en; 

* Page 64 2. If Hue and Cry be raiſed againſt a Perſon certain for Felony, though 

2 Hal. Hi. poſſibly he is innocent, yet the Conſtables, and choſe that follow the Hue 

F. C. 102% and Cry, may arreſt and imptiſon him in the common Goal, or carry him 
to a Juſtice of the Peace, Ps” 1 

7 k. 3. 16, b. 3+ If the Perſon purſued by Hue and Cry be in a Houſe, and the Doors 


P. C. 102: Notice given of his Buſineſs, he may break upen the Doors; and this he 
mayjuy do in any Caſe where, he may arreſt, though it be only: a Suſpicion 
{«) 5 Co. 92. of Felony, for it is for the King and Commonwealch, and (a) therefore a 
Semain'sCaſe. virtual Non omittas is in the Caſe; and the ſame Law is upon a dangerous 

© Wound given, and a Hue and Cry levied upon the Offender. _ 


Hal, Hit. Aud it ſeems in this Caſe, that if he cannot be otherwiſe taken, he may 


Crop. dd Conſtable may ſearch in ſuſpected Places wichin his Vill, for the apprey 


P.C. 19% But though he may ſearch ſuſpected Places or Houſes, yet bis Entry muſt 
1 be per oftia aperta, for he cannot break pp Doors barely to hated, wedeſ 
| th ry is levied be there, and then it is 


P. C. 103. tion of his Stature, Perſon, Cloaths, Horſe, &c. the Hue and Cry doth 
| _ juſtify the Conſtable, or other Perſon, following it, in apprehending the 

© Perſon ſo deſcribed, whether innocent or guilty, f 
is a Kind of Proceſs that the Law allows, (not uſual in other Caſes) vix. to 


' |, an Account where they live, whence they are, or ſuch ſuſpicious: Perſons 
it of £40 ft, 0: B33 rimming) VaryT s 10 ln [14 92164 as 
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as come late into their Inn or Lodging, and give no reaſonable Account 
where they had been, and the like, are | 

© And here the Juſtification of the Impriſonment is mixed, port upon the , tal. Hit. 
Hue and Cry, and partly upon their own Suſpitcion; and therefore, 1. In P. C. 204. 
reſpect that it is upon Hue and Cry, there needs no Averment that the 
Felony was dane; yet it muſt be averred that an Information was given that 
the Felony was dane; if the Arreſt be by that Conſtable that firſt received 
the Information, and fo raiſed the Hue and Cry; or if the Arreſt were made 
by that Conſtable, or thoſe Vills to whom the Hue and Cry came at the 
ſecond Hand, it muſt be averred that ſuch a Hue and Cry came to t 

rting ſuch a Felony to be done; but 2. Alſo in as much as the Hue 

and Cry neither names nor deſcribes the Perſon of the Felon, but only the 
Felony committed; and therefore the Arreſt of this or that particular Per- n 
ſon, and ſo applied, is left to the Suſpicion and Diſcretion of the Conſtable, 
or the People of the ſeeond or third Vill ; he, that arreſts any Perſon upon 
ſuch general Hue and Cry, muſt aver that he ſuſpected, and ſhew a reaſon- 
3 * mr 1 5 5 . | bo endl _ a A 
But now by the Statute of 7 Fac. 1. cap. 5. the Conſtable, or any Page 6: 
that come in 10 his Aſſiſtance, even in this Cal of Hue and Cry, N 2 A 
plead the general Iſſue, and give the hole Matter of the Juſtification in ** C104. 
— for the Purſuit of Hue and Cry, though performed by others 

as well as the Conſtable, is principally the Act of the Conſtable of the Vill, 
and the others are but his Deputies or Aſſiſtants within the Preeincts of his 
Conſtable- wick. R | | YE 15 


There can be no Doubt but that both by the Common Lay, as alſo by 2 Hal. trig; 
the ſeveral Statutes which injoin the Levyin of Hue and Cry, they who P. C. 4. 
neglect to levy: one, (whether Officers of Juſtice, or others) or who neglect 

to purſue it when rightly levied, are puniſhable by (a) Indictment, and (% That it 
may be fined and impriſoned for ſuch Neglect. n one of the 
. . c 62 . Offences | 
| which may be inquired of and puniſhed in the Sheriff's Torn or Leet. Dale. Shirif, 394. 2 Hawk. 
. 1 MO # s N 1 l | 5 g 5 


And now by the 8 Geo. 2. cap. 16. it is enacted, That every Con- 
4 ſtable of the Hundred, and every Conſtable, Boſholder, Headborough, 
or Tythingman of any Town, Pariſh, Village, Hamlet, or Tything, 
* within the Hundred, or the Franchiſes within the Precin& thereof, 
„ wherein the Robbery ſhall happen, as ſoon as the ſame ſhall come to his 
Knowledge, either by Notice the Party or Parties robbed, or from 
any other Perſon or Perſons, to whom Notice ſhall be given thereof, 
. purſuant to this or any other Statute, ſhall, with the u Expedition, 
e make and cauſe to be made, freſh Suit and Hue and Cry after tha 
44 Felon or Felons by whom ſuch Robbery ſhall be committed; and if any 
_ - «© Conſtable, Boſholder, Headborough, or Tythingman, ſhall offend in the 
© «© Premifſes, by refuſing or neglecting to make, or cauſe to be made, fuch _ 
4 freſh Suit and Hue and Cry, every ſuch Offender ſhall, for every ſuch 
r Refuſal or NegleR, forfeic f;. 
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HE 8 Hue Ad Cry | in, a — 5 been 1 obſerved, in+ 
I oined by: ſeveral Acts of Parliament, and to this Purpoſe it is en- 
(a) That tho? ated hy (e) Mam. 1. cap. 9. That all he ready and apparelled at the 
ſome ima- 4 Summons of the Sheriff Ea cn ds pois, to purſoe and arreſt Felons, 


N 15 „well within Franchiſes as without; and af they da 1 N not, and be thereof 


was ground Attaint, te Rey Prondra 4 Aux grevement, 9 92 ap. Spindle and 


3 10 93 He © 
Statute, yet 


ant * 
my Ford Coke fays, that it was uſed, l ne before, as appeaſs e. even by this ORG TO inffead 


introducing -a feu 1152. enforces © bea to that which was Ho corn on the ancient Laws of the 
8 2 laſt, __— f — £ Q 
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„ 65 y the Skatüte of. ol 1. 40 fri Corenatovis, Hoe and ory + Hil 
ai. he levied for ell Murders, Burglaties, Men Alain or in Peritito'be late 
« as otherwhere is uſed in England; and all ſhall follow the Hue and Ster 
&« as near as they can; and he that doth not, and is convict thereof, ſhall 
* cached to be before the Juſtices in Eyre.” 
By ie Statute of Nint'n, or 13 E. T. cop. 1. it is enacted, . That 
ee « From thenceforth ever Country ſhall be ſo well kept, that immedi 
=! p61 Rebberies' ahi Peonies coithnitted frech Suſe ußbe made 
„ TOWI to Town, and from Country. to Country.“ And cap. 2. of the 
ſaid” Sratüte, If the” Co will not anſwer for the Bodies of ſuch 
„ manner of Offenders, the Pain ſhall de ſuch, that every Country, that 
js to wit, the People dwelling in the Country, mall be anſwerable for 


the Robberies done, and. alſo the Damages; ſo that the whole Hundred 
„ Fhere the Resser mall be — with che Franchiſes being within the 


« Precinct of the ſame Hundred, ſhall be anſwerable for the Rabberies 
« done: And 1. ende de done within the Diviſiqo of two Hun- 
fe e beth the. Hagen and the Franchiſes within them, ſhall be 
Ke auſwyerable :; And after,that the Folpny, or, Robber is dene, the Leg 
40% My Lord * ſhall have no longer. 0 ;than-($) Half a Year, within which E 


Coke ſays, if © eandt ſhall: behqve chem 49; agree, ke Gen Offence, oc cli 
that this St on A "they 1 will e e Bodies Offanders. | 


tute expre 12 5 L 
gives Half acht Ad bd Rap ter 2 pip thy I bntoned in an 6 Edition . the Statutes d be lh ede 3 

but that the 2 *. 5118 2 In Bur id « 320. it is 
ſaid, that urn vu . aßpeas hae ithe — bs 5 Win n HL How Day 


Precedents 
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(e) That this The (c) Statute of Minton (@) gives wag ec 3 


long 4 _ bu: by ſubſequent Statutes, ſuch as 27 Eliz. cap. 13. 8 Geo. 2. cap. 16. 


the S atutes ſeveral Alterations and Additions have been made therein, which we ſhall 
of Jeotails conſider under the following Heads. 


N brought thereupon, but is a Law made for the Peace of the COST; and Advancement of Juſ- 


tice, Cro. Jac..496. 12 Mod. 242. 4) And therefore the beſt Way for the Plaintiff to el | 
Declaration is contra Form m Statuti, becauſe the Statute of Winton only gives the Action, Cro, Jac. 187, 
118, Yelv. 116, Noy 18 Show. 94. Andr. 115, 117. Comb. 160, 161. 
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1. What Kind of Robbery it muſt be ſo as to make the Hundred 
© liable, and how far it is neceſſary that it be committed on the 
a ene ei ei nag d e e e 00 gilt yet won ut 


It ſeems to be admitted, that no Kind of Robbery will make the Hun- 7 Co. 6, 7. 
dred liable, but that which is dong openly, and with Force and Violence; rpg 614.” 
and that therefore the (d) private ſtealing or eaking any Thing from the 7 7) Where wa 
Party, does not come within the Statutes which make the Hundred liable; Carrier's Son 
becauſe the Hundred is not liable becauſe they did not prevent the Rob- and Servant 
bery, but becauſe they did not apprehend the Robbers, which in private _— 3 
Felonies, and of which they had no Notice, it would be difficult, if not $111,445. 
impoſſible for them to oo. 02. e nn | 
- Alſo it hath been adjudged and is admitted in all the Books which 7 Co. 6, 7. 
y Sendill's Caſe, 
or by Night, does not make the Hundred liable: The Reaſons whereof Moor 620: 


* But if a Perſon be aſſaulted in the Highway, and carried into a Houſe, 95 Page 67 
| | for otherwiſe the | 


Sid. 263, 
. | £ 8 1 vide 
Salk. 614. pl. 4. 7 Mod. 157. + The Caſe in Sid. does not warrant-the Text, neither does 
Salk, yet there is ſome Mention of ſuch a Caſe in 7 Mod. 160. ſuppoſing it to be an empty Waſte Houſe, 
but no Opinion as to this Point, 13 . 


Alſo it does not ſeem neceſſary that the Robbery ſhould be committed 
in the Highway, nor alledged to have been ſo by the Plaintiff in his De- 7 Mod. 159. 
claration. FFV „ may be in a 
5 5 5 55 private Way, 
may be in a Coppice; and in both Caſes the Hundred ſhall be chargeable. 2 Salk. 614. pl. 4: 
Therefore where upon the Statute of Hue and Cry the Plaintiff declared, Carth. 71. 
guad quedam Perſone ignote, &c. apud quendam locum ex . Auſtrali parte cu- 3 Mod. 258. 


juſdam Janue vocal Fair-Mile Gate, infra Parochiam, &c. vi & armis N 0. 


aſſaulted him, and robbed him of ſo much Money, and there being a Ver- S. C. fag 
dict for the Plaintiff, it was moved in Arreſt, that apud quendam Locum ed between 
might be meant of a Robbery committed in a Houſe, Garden, or Wood, Lug and _ 
for which the Hundred is not liable, being only obliged to guard the High- b Pr 
ways: But it was held, that the Declaration was good, eſpecially after Ver- of Tolſcomb. 
dict, becauſe it muſt be intended that this was given in Evidenee, otherwiſe Wil. Rep. 
the Plaintiff would have been nonſuited : Alſo the Court held, that without 412, 437- 


the Help of a Verdict, this Declaration had been good, and that it was not 3 K. Rem. 


neceſſary for the Plaintiff to alledge, that the Robbery was committed 6n 1 . 
the Highway, more than that it was committed by Day, and not · by Night, 2 Stra. 1011; 
| and that all che antient Precedents were accordingly. f 5 


2. On what Day or Time of the Day it muſt be committed. 


Ic hath been reſolved by three Judges againſt one, that a Robbery on the Cro. Jac. 496: 
Sabbath Day ſhould charge the Hundred, and that the Purſuing of Robbers % verſur- 


who violate the Sabbath was ſo far from being a Profanation of that Day, the Hundred 
Vol. III. — | Hh that of Stokr, 
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Brown 156. that it was a Work of Charity and Juſtice; alſo that ſeveral Perſons, ſuch as 
S. P. admit- Phyſicians, Chirurgeons, Midwixes, Ec. were neceſſitated to travel on th 
bed. Day, and it was But reaſonable that they | ſhould be Protected f m their 


Rn ON. Rs Fi 


ta) This Sta- But now by the 29 Car. 2. cap. 7. par. g. it is enated, © Tha if any 


tute does not © Perſon or Perſons whatſoever, which ſhall (a) travel upon the Lord's 
ſeem to ex. - «, Day, ſhall be theo robbed, that no Hundred, or the Inhabitants: thereof, 
tend 10 Per- e ſhall be charged with, or anſwerablagfor, any Robbery ſo committed 3 
Country rig. . but the Perſon or Perſons ſo rabbed ſhall be barred from bringing any 
ing or going | Action for the ſaid- Robbery ; any Law to the contrary notwithſtand- 
to Church, 66 ing. Nevertheleſs the Inhabitants of the Counties and Hundreds (after 
nor to G- © Notice of any ſuch Robbery to them or ſom of them given, or after 
e We, = Hue and Cry for the ſame to be brought, ) hall: make or cauſe to be 
who are under * made freſh Suit and Purſuit after the Offenders: with Horſemen. and 
a Neceſſity , 4 Footmen, as by the 27 Elig cap. 13. is ptovided;. upon pain of for- 
of e 4 feiting to the King's Majeſty, his Heirs and Subceſſors, as much Mo- 
Dp. ** ney as might have been arenas; the ne by: be yoy 
Stra. 405. *;:robbed, if this On had Not _ m 91 oH 2 

Comyns 45 „ 4 6 1109 DEI [rt I 


1 bis. 11 is clearly agreed, that her 4 Robb: oli in the e Night the 


Milbere's Ca. Hundred is not chargeable, becauſe they cannot be preſumed to have No- 
2 Inſt. 569. tice thereof, ſo as to be able to app relic the Röbbers. 

„ Co. 62a. But yet it is not neceſſary that the Robbery thould_ be committed after 
Aßpole's Caſe, Sun:rifs, and before 'Sun-ſet, and that therefotk if there be 'as much 


2 OY Day-light at the Time that a Man's 'Countenance might be diſcerned 


Leun. . thereby, though it be before Sun-rile or after Seren the Hupdred. hall 


Savil 83. be able. 1 36 Jas 
Alſo it is not neceflary for the Plaintiff to alledge- in x his Declirativn, | 
that the Robbery was committed in the Day time, and not in the Night: 
* Page 68 But it ſeems, that if upon the Evidence it turns out to ae, been: com- 
Carth, 71, mitted in the Night, he cannot have a Verdict. 1957 SF M7. 


Comb. 150. fd. ans 
3: Mod. 2 58. and fee the Authorities to third PO above. Show. 62. S. P. admitted. 
Sid. 263. 93 Al i it "bath oo held, that if öl 3 or es the 1 to 
21 188. drive his Waggon from the Higtrway by Day, but do not rob or take any 
. me Thing<ill Night, args chis 28 CEE er ge fo 25 00 Ker | 
Carth, 71. the Fe ae | „ Wunden 
£ FFP ee dum d bs n . "1 ba bei 
90. N > 3. „Wher Hundred hal be faia' to be liable, 
et 
| n Byche Stabat of Wintow iti e 4 That if che Robbery be done 
00 45 Ae. 6 within the Diviſion of two Hundreds, both the (8) Hundreds and the 
may be r Franchiſes within them ſhall be anfmerable. 7 


brought :: a 

gaiok the lachten is Dimidio Hundredi 7 W. pare Half Hundred the Sun will cud Hundred 
of itſelf, eſpecially-after Verdict; and that if it were otherwiſe, it ſhould have been ſo pleaded or given 
in Evidence; and that it is the lame Thing as àn Action brought: againſt the Inhabitants of the Hundred 
of V. 8 called the Half Haadred of ** un 246. pl. 3 10. Conflable's Cafe, "Brown. 155. 
8. C. 


Hutton 125. If Robbers aſſault a Perſon with an Intent to rob him in one Hundred, 

Dean's Caſe, and he eſcapes and flies into another, whither he is purſued by the Robbers, 

= ks and there robbed, the laſt Hundred ſhall be liable. 

2 Sowhere by ſpecial Verdict it was found, that the Plaintiff was travelling 
+ inthe Highway in the Hundred of A. where he was ſet upon and carried 


1 
7 Mos d. 157.. into the mares of B. and robbed in a Copſe in the Highway. of this 
8. C. Coup er 3 Hun- 


"Bp A * — 
rr e 5 RI 


"Hue: ond: Cry. 5 
ef and i 2 25. ee! that,che. Hundred of . \ Should be Ind row 3 


for chat there the Rabbery was commiried, and 0 bef re. Ry 
Hain OA E. 
2 5 pl - Raym, $26, 44417 3 Salk, 0 . 3 Mod. 2 . 2 Sand, CET os wr Mod. : 
1 No b YE 83 
PILLS . Dos fad 1 ant 1203-10 Ann ont 9115 g A be b od 80 5 
If one "ve ket 10 the Hundred of 4: 140 carried i840 the Hundred of a Salk. 615. 


B. into a Houſe there; viz. a Manſi on- Houſe, and robbed, or taken in the 8 


Day- time in A. and carried to B. and there robbed in the Night, it is faid ts 

that there” is no Remedy againft either Hundred 3 theſe Caſes not being 

provided for by the Statute. . Ns 8 
By the 27 Eliz. cap. 13. par. 4, fobtrinjs whit the Tdbibirants of Hun- 49 

dreds do not proſecute the Hue and Cry Brought to them, becauſe thoſe 5 

Hundreds only are liable i in which the Robberies have been committed, it 

is enacted, „That the Inhabitants and Reſiants of every or any ſuch 

&s Hundred (with the Franchiſes within the Precinct thereof, ) wherein N 

Negligence, Fault or Defect of Purſuit and freſh Suit after Hue and 5 

„Cry made ſhall happen to be, Rall anſwer and ſatisfy the one Moiety © © 

«. of' Half of all and every ſuch Sum or Sums of Money and Damages, 

as all be recovered or had againſt ur of the ſaid Hundred, with the 

« Franchiſes therein, in which any Robbery or Felony ſhall at any Time 

& hereafter be committed or done; and that the fame Moiety ſhall and 

& may be recovered't Action of Debt, Bill, Plaint or Information M 

* any of the Queen's ajeſty's Courts of Record at "Weſtminſter, by and 

in the Name of the Clerk of the Peace for the Time being, of or in 

every ſuch County within this Realm, where any ſuch Robbery anc 

4 Recovery by the Party or Parties robbed ſhall be, en naming the 1 

48 Chriſtian Name or Surname of the ſaid Clerk f the Peace; which 

% Moiety fo recovered ſhall be to the only Uſe and Behoof of the Inha- 


<* bitants of the ſaid Hundred v where apy | ſuch 1 or e Gall be 
* „ or e . 


If 1 
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"+ What Perſon i is to o bring. che alen, and make Oath of the 'Fop 00 
ee, 


1 | ; pa, 
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nes a ee be Fry in the Abſence of his n of his Maſter's 2 * "A 
Money, it is clear that the Maſter may maintain an Action for it againſt Fl. 2, 


the Hundred; but then, the cc, NE: dont Oath that he he kney as 4 Mo oY 
apy of the Robbers. Ho ad Aus | 12 Mod, 54. 


| Cro. Car. . 
Ragmond ver. Hanurel 7 hebe. is; Gs 330. 8. P. acjddged; and that the 


Servant was the 
proper Perſon to make the:Oath. Styl. 156. S. P. admitted. "Latch 127. 8. P. and that the Ae 
Servant may bring ahe-Aftion.—But the Cath muſt be by the Servant, when robbed in the Abſence of 

his N 


ater; Cro. Fliz. 142. Green's Caſe adjudged. Leon. 323. S. C. adjudged. For the Statute 
of 27 Elis. c. 13. e requires that * Pan robbed ſhall make Oath within. twenty ays next before 


the Action brought, that he knew not tlie bee * Oe. was made, 11, That he Perſon robbed ſhould 
enter into a Recognit ante to proſecute the Ro bers, if he khew them, or any of them. 2d. That the 


Hundred might be excuſed upon the Conviction of ſuch Perſon or Perſons. 34ly, To prevent a Robbery 


by Fraud. 3 Mod. 288.— For if the Robbery be by Combination, the Bay cannot recover, Show. 
94. Carth, 145. Holt 400. pl. 1. * See infra, 30, 72. 


| Alſo the Serving. being robbed j in his Maſter's Abſence, may himſelf 2 Salk. 613. 
maintain an Action againſt the Hundred, and may (a) declare that he was 1315 "I 
| nent ut de Bonis ſuis proprite, 5 And though the er find that he! 1 
ie = ey ww N. 3. 


12 Mod. 5 
2 Ld. Reym, 904. Comb, 263. 8. C. Combs ver. The Hundred of Bradley 8. C. 2 Sid. 45. The ſame 4. | 


if a Carrier be robbed. * (a) Where a Carrier being robbed declared of Goods and Chattels taken out 
of his Poſlefſion ; and for want of alledging that he had a Property in them, adjudged that as to thoſe 
.\Gagds he could not recover, 2 Sand. 379. Pinkney ver. The Inhabitants of Eaſt Hunared, in Con Rotel. 


& 


8 — —— Nr _ l N K 

— 5 Ie. <q ABR 2. — n * _ WO * 8 * . 

. — — — — — . . wt” quer "ton a a. 2 — - 4 
— wage" 3 — —— — * * — _ — a — ———— 


— —— 


——— ei 


— _— = 


— — oe re = IO mW we 7 Fakes 
K 8 6 = 3 2 * 2 - — F 2 
2 2 2 py IRE - 


- EOF — 


.. .. I —i— — —— 
5 : — oaths cnn — — — ͤ— 


r 


- £W< © 
— 


Com Rep. 


** FRE 1 rr eee — — 2. IO) EL Se on 1 —— 2 — pe » 
* 1 
5 
g i | 
— * * ww + 4 n 4 * * nz. „ „10 


was robbed of his Maſter's Money, yet he ſhall recover; for the Servant 
is poſſeſſed ut de Bonis propriis againſt all, and in reſpect of all, but him 
| Thar hath the very, Right... „„ Io nr ao at 
Brown. 155, The Servant being robbed, may bring an Action againſt the Hundred: 


r EFF * — rr — DDr 


3 Mod. 289. And though the Jury find that Part of the Things belonged to the Maſter, 


8. C. cited. and Part to the Servant, yet ſhall he recover for the Whole. 
2 Salk. 613. If a Servant be robbed in the Preſence of the Maſter, the Maſter muſt 
pl. 1- Fer Cur. ſue; and the Oath of the Maſter is ſufficient. | |, + 
8 By ſpecial Verdict it was found, that the Plaintiff ſent his Servant to 
2 Salk. 613. Smithfield Market with fat Cattle, where he ſold them for 108 J. and 
. ſealed up 106 l. in four Bags, and delivered them to J. S. a Quaket, who 
Show. 94. travelled with him towards home, and they were both robbed; that the 
13 2 Servant made Oath of the Robbery, according to the Statute z but that the 
warts * Quaker refuſed to be ſworn; and in an Action brought by the Maſter it was 
Hundred of held, that as to the 40 5s. taken from the Servant, he ſhould recover; but 
Elthorn. that as to the 106 J. taken from the Quaker, he could not, for want of an 
2 Ld. Raym. Oath according to the Statute z and that the Oath being enjoined merely 
_ for the Benefit of the Hundreds, who were oppreſſed by pretended Rob- 
beries, the Court could not depart from the expreſs Words of the 


Statute, 


Carth. 146. But it ſeems, the gervant who deliveredithe 1061. to the Quaker, and 
per Holt C. J. was preſent at the Robbery, might maintain the Action in his own Name 


_ in aid for all the Money; and that his own Oath would be ſufficient; and that 
— wr he might declare upon the a away the Money from the Quaker as his 

done accord- Servant, who, in Truth, was ſo for this Time. * 11 

ing to the _. | BE: 8 . 5 

Chief Juſtice's Advice; but in 3 Mod. 288-9 though the S. P. is admitted, yet it is ſaid that it could 

not have been done, becauſe the Tear was expired within which the Action muſt be brought. 5 


Carth. 146. One Jones, and his Wife and Servant, travelling together, were all 

Zones verſus robbed of his Money, and Jones alone brought the Action for the whole 
1. Money againſt the Hundred, as well for what was taken from his Wife and 
"mn Servant as from his own Perſon, and he alone, without his Wife or Ser- 
Page 70 * vant, made Oath of the Robbery ;- all which Matter being found on a 
ſpecial Verdict, it was adjudged, that his Oath alone was ſufficient within 
the Intent of the Statute ; and although it was further found, that the Ser- 
vant of Foxes, who was robbed with his Maſter, knew one of the Robbers, 

whoſe Name was Lenoe, yet Jones had his Judgment. we 
Carth, 147. , So where one Bird, a Laceman of Collition in Devonſbire, in coming to 
Bird verſus London with his Servant, they left the uſual great Road between Brentford 
Hundred of and Hammerſmith, and rode through a By-lane near Serjeant Maynard's 
Oſallirue cit- Houſe to avoid the Duſt, and in that Lane the Servant was robbed, in the 
2: Preſence of his Maſter, of a Box of Lace which was behind him on the 
Back of the Horſe, to the Value of 12co/. and Bird the Maſter alone 
made Oath of the Robbery, and brought the Action; and by the Opinion 
of the C. J. Holt, the Oath of the Maſter was ſufficient, becauſe being pre- 
ſent the Goods were in his Poſſeſſion; for the Poſſeſſion of the Servant in the 
Preſence of his Maſter is the Maſter's Poſſeſſion; and in this Caſe Bird 
_ recovered 1000 l. and had Execution. i 15 
If A. and B. travelling together are robbed of a Sum of Money to 
which they are both jointly intitled, they may both join in an Action 

Rep, againſt the Hundred; ſecus if they had ſeparate and diſtinct Intereſts. 
327. pl. 100. : |; 


It _ appear chat the Plaintiff has the Whole Property in the Money, of which the Robbery was 
committed, | | 8 


Dyer 370. a. 
Pl. 59 


| 3. Of 


* 


— 
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Hue and Cty, 


5. Of the Notice to be given of the Robbery. 


By the 27 Eliz, cap. 13. par. 11. it is enacted, That no Perſon, or 
_ © Perſons, that ſhall happen to be robbed ſhall haye or maintain any Action, 
„ or take any Benefit of the Statutes which makes the Hundred liable, 
« except the ſame Perſon and Perſons ſo robbed ſhall, with as much con- 


+ yenient Speed as may be, give Notice and Intelligence of the ſaid Felony x 
or Robbery fo comeined unto ſome of the Inhabitants of ſome Town, 
< Village or Hamlet, near unto the Place where any ſuch Robbery ſhall 
be committed,” Tha mans | 8 
In the Conſtruction of this Clauſe of the Statute it hath been holden, 

That if a Perſon be robbed in the Highway in Divifis Hundredorum, he Cro.Jac.6; 
need not give Notice to the Inhabitants of each Hundred, but Notice to Fg verde 
either of them is ſufficient. 5 . be Handreds 

Sha | of Speckar *' 
and 1feworth adj udged, 


That alledging Notice to have been given at a Village near to where the Cro. Car. 41. 
Robhery was committed is ſufficient, though ſpch Village happens to be in adjudgeds: - 
a different (a) County; for that Strangers are not obliged to take Notice COIN y 
of the Diviſion of Counties. Gs | . Hundred. 
HRS FR & Cro.Car. 379. 


fd ne £2! © eld 
That though it be the beſt Courſe to alledge, that Notice was given at ya 


Cro; Car. 4 1 ry N 


the Place where the Robbery was committed, or at ſome Village near the adjudged: 
Place, yet that Natice near the Hundred, or near the Diviſion of the 
Hyndreds where the Robbery: was committed, is ſufficient ; and that this 
hallnot be intended the'moſt remote Part of the Hundred, eſpecially after 
a FW: racuoatt ow Nog 1507 0 agoPt oils T0 nw oe 
If ſeveral Perſons are in Company at the Time of the Robbery, it is Show. 94. 
ſaid; that Notice given by any one of them is ſufficien tn: 
It hath been reſolved, that though the Notice given be five Miles from March 11. 
the Place where the Robbery was committed, that it is ſufficient z the Sir 77% 
Rezſon Whetepf is, becauiſe that the Party, who is a Stranger to the © 


* 


Couttiy, cannot have Conuzance of the neareſt Place or Town. 


may be, though he be otherwiſe remiſs in (+) not purſuing the Robbers, 2 Leon. 82. 

or refuſes to lend his Horſe for that Purpoſe, yet ſhall he not loſe his Action S. P. agreed 

for this, nor the Hundred be excuſed. ))) OL ein 
And now by the 8 Ges. 2. cap. 16. it is further enacted, That no | 

« Perſon ſhall have or maintain any Action againſt any Hundred, or take Page 71 

« any Benefit by Virtue of the Statutes of Minton, or 27 Ex. cap. 13. or 

« either of them, unleſs he, ſhe, or they ſhall, 'over and beſides the Notice 

Already required by che laſt of the above-mentioned Statutes to be given 

« of gn Robbery, with as much convenient Speed as may be, after any _ 

«© Rebbery-on- him; her, or them committed, give Notic 0 to one 

« gf the Conſtables of the Hundred, or to ſome Conſtable; Borſholder, The Court of 

« Headborougb, or Tithingman of ſome Town, Pariſh, Village, Ham- C. P. was e. 

Jet, of; Tithing; near utito the Place wherein ſuch Robbery ſhall happen, qually divid- 

&« or ſhall leave Notice in Writing of ſuch Robbery at the Dwelling-houſe N 

of. ſuch Conſtable, Sc. F deſcribing in ſuch Notice to be given or left only of what 


wm 


there are two Conſtables, without giving Notice, if he did not know of them, tho? he did not enquire. 


Semb, Wilf. 105, 109,——lf a Man is robbed ſoon after mm rides through a Village without giving No-' 


Vol III. tice, 


. 8 
Cale.” „ 


x 
"4 


2 


Alſo if the Party rohbed give Notice with as much convenient Speed as (3) ib 3 


} 


as was loſt was 
Wee | VCC 

ede the Party robbed ought to recover for what was well deſcribed in the Advertiſement. Vi 2 Barnes 

37 ti 312, 45800 «+ The Ad ion lies, | tho? the Plaintiff, after the Robbery, paſſes by-a Place where - 
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et e, held to be material for the Defendant, and Judgment for him thereupon. 


parti ul er large red Eye-brows, it ſeems the Action will not lie. 
the Action well not lie, if the whole Sum of which the Plaintiff 1 is robbed is not mentioned in the Gazette. 


' Hue and Cry, 


+ Deſcription « ag aforeſaid, ſo far as the Nature and Circumſtances of the Caſe will ad- 
rea c 


of one of the mit, the Þ Felon or Felons, and the Time and Place of the Robbery, and 
Ro ers alſo ſhall, within the Space of twenty Days next after the Robbery com- 
whoſe Eye- * mitted, cauſe public Notice to be given thereof in the London Gazette, 
en, rx 7 therein likewiſe deſcribing, ſo far as the Nature and Circumſtarices of 
2 tas 3 the Caſe will admit, the Felon or Felons 8, and the Time and Place 
Trial) was not of ſuch Robbery, together with the || Goods and Effects whereof he, 


taken Notice ſhe, or they was or were robbed.” 
of in the Ga- 


2 Wil. 11 . ä 
$ It a material Deſcription of one of the Robbers is not mentioned 1 in the Gazeite, as that he had 


'2 Wilf. 105, 109. 


It ſeems 
2 Wilſ. 105, 109. 


ſet out, that 


the Party he does not prevail. 
went before 


S. C. Secondary, without the Word ( then) ſufficient ; eſpecially after Verdict. Andr. 116. 


Where itis 6, Where the Farty ag give Bond for Payment of Coſts, in caſe 


Where = To this Purpoſe by the 8 Geo. 2. cap. 16. it is enacted, © That before 
Bond is ſet 


© co be giv * any Action commenced the Party ſhall go before the; chief Clerk, or 
- out 66 


e e e Secondary, or the Filazer of the County wherein ſuch Robbery ſhall 


8. C. Secon- happen, or the Clerk of che Pleas of that Curt wherein ſuch Action is 


dary of E.. 


intended to be brought, or their reſpective Deputies, or before the 
chief Clerk to «6 


"= Sheriff of the County wherein the Robbery ſhall happen, and enter into 
. inro eas: ( 


. a Bond to the High Conſtable or High Con tables of the Hundred in 
3 which the Robbery ſhall be committed, in the penal Sum of 1007. with 
tho? this Sta- two ſufficient. Sureties to be approved of by ſuch chief Clerk, Secondary, 
tute uſes he “ Filazer, or Clerk of the Pleas, or their reſpective Deputies, or the 
Werd (S-con= « Sheriff of the ſaid County, with Condition for ſecuring to ſuch High 
= 75 _ % Conſtable or High Conſtables (who are hereby impowered and required 
Itic(.fi-ient © to enter or cauſe to be entered an Appearance, and alſo to defend ſuch 
to ſay; that Action) the due Payment of his or their Coſts, after the ſame ſhall be 
the Bond was ( taxed by the proper Officer, in caſe that he, ſhe, or they (the Plaintiff - 
Hoh 8 3 Po &« or Plaintiffs in ſuch Action) ſhall happen to be nonſuited, or ſhall dif- 
ble without continue his, her, or their-Action, or in caſe that Judgment ſhall be given 
averring that againſt ſuch Plainti or Plaintiffs on Demurrer, or that a Tous ſhall 


there was but © be given againſt him, her, or them.“ 1 
one. Andr. 


116. 


* 
* 


And t is further enacted by the ſaid Statute, 66 That bew any uch | 
| 66 206 as abovementioned ſhall be entered into before the ſaid Sheriff, 

1 « ſuch Sheriff ſhall. immediately certify the ſame in Writing to the chief 
Clerk or Secondary in the Court of King's Bench, or his or their Deputy, 
« or to the Filazer of that County wherein ſoch Robbery ſhall be com- 
« mitted, or his Deputy, in caſe the Action be intended to be brought in 
the Court of Common Pleas; or, if in the Court of Exchequer, to the 
Clerk of the Pleas, or his Deputy; which. Certificate ſhall be delivered 
b by the Party pr Parties robbed, to the ſaid chief Clerk or Secondary, or 
his or their Deputy, or to ſuch F ilazer, or his Deputy, before any Pro- 
“ ceſs ſhall iſſue for the Commencement of ſuch Suit as aforeſaid; and ſuch 


6 chief Clerk, Secondary, Filazer, or Clerk of the Pleas, or their ' Feſpec- 4 


a. 


cc 


K 


a 


——— 


tice, tells Men on the Road, at PURE: gives Notice to an 12 at a Town two Miles and an Half 


off, and then gives Notice to the High Conſtable, three Miles off, wem W and Nice en it 
is good Notice within 8 Geo. 2. c. 16. Stra. 1170, | 


tire 


K 


— 


tive Deputies, or the ſaid Sheriff, ſhall not take any greater Fee or Re- 
** ward for making ſuch Bond than fiveShillings over and above the Stamp- 
** Duties ; nor ſhall any Sheriff take any greater Fee or Reward for making, 
* *norſhall any ſuch chief Clerk, Secondary, Filazer or Clerk of the Pleas, 
<< or their reſpective Deputies, take any greater Fee or Reward for re- 
ceiving and filing ſuch Certificate, than two Shillings and Sixpence ; and 
< ſuch chief Clerk, Secondary, Filazer, or Clerk of the Pleas, or their 
* reſpective Deputies, and Sheriff as aforeſaid, are hereby required to 
deliver over gratis (upon reaſonable Requeſt made for that Purpoſe) all 
« and every ſuch Bonds to be by them reſpectively taken purſuant to this 


<< preſent Act, to the High Conſtable or High Conſtables to whoſe Uſe 
e the ſame ſhall be taken as aforeſaid,” _ | | | 


EE 
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* 


7. Of the Oath to be taken of the Robbery, and before whom the 
| | ſame muſt be. | 


By the 27 Eliz. cap. 13. par. 11. it is enacted, That the Party 

robbed ſhall not have any Action except he or they ſhall firſt, within 

twenty Days next before ſuch Action to be brought, be examined upon 

his or their corporal Oath, to be taken before ſome Juſtice of the Peace 

ce of the County where the Robbery was committed, or near unto the ſame, 

* whether he or they do know the Parties that committed the ſaid Rob- 

e bery, or any of them ; and if, upon Examination, it be confeſſed that + Vid: ante 

* he or they do know the Parties that committed the laid Robbery, or 69, 70. 
& any of them, that then he or they ſo confeſſing ſhall, before the ſaid 

Action be commenced or brought, enter into ſufficient Bond by Recogni- 

c zance before the ſaid Juſtice before whom the ſaid Examination is had, 

« effectually to proſecute the ſame Perſon or Perſons ſo known to have 

„ committed the ſaid Robbery, by Indictment or otherwiſe, according to 

<& the due Courſe of the Laws of this Realm.“ 


cc. 


la the Conſtruction of this Clauſe of the Statute the following Points 
have been holden, | | RT wade | 
That if the Party does not know the Robbers at the Time of the Rob- March 11. 
bery committed, though he happens to know them afterwards, it is not 
material. | | ATTY, 5 5 3 Ho 
It was holden by three Judges againſt one, that the Party's ſwearing that 
he did not know the Robbers, without adding, nor any of them, 1s not e hoot x 
ſufficient, becauſe not purſuant to the Statute, and becauſe on ſuch ws" apt ge 


. | : | equi- 3 Lev. 328. 
vocal Oath the Party cannot be puniſhed for Perjury, | je J. P. by F. 


3 | | Powel verſus 
F. Rokeſby, who held, that if a Perſon ſwears that he was robbed by four Perſons unknown to him, all the 
four mult be unknown to him. | 1 0 1 85 


It hath been adjudged, that the Oath may be taken before a Juſtice of Cro.Car.211. 8 
the County, though not in the County at the Time of adminiſtring it; as pl. 3. 


where a Robbery was committed in Berks, and a Juſtice of that County youre — * 
reſiding in London, the Party was ſworn before him according to the Statute, Hundred de 


in London, and it was held ſufficient ; for the Juſtice acts only as (a) a Nb. 
miniſterial Officer, and as appointed by the Statute, and not in a judicial 88 as his 
Capacity as a Juſtice of the Peace. oo e DEST bs oY 
| ö 3 : niſterial, it is 
faid, that-if he refuſes to take the Oath' of Examination of the Party, an Action on the Caſe will lie 
If in an AQion on the Statute of Hue and Cry it be alledged, that the Vide 2 Sid. 45. 
Oath was taken before a Juſtice of Peace of Yorkſhire ; this will be ſufficient, 


although 


bye and png 


although i that there i is no ſuch Juſice, Ny _e in o every 
Wah they 8 ſeveral. Commiſſions. 


*8. At what Time the Action 18 10 be bravgin. F 0 
(a) By 86.2 By the 27 Eliz. cap. 13. par. 9 
c. _ 14. „ fohs. robbed hall take * 4 e of the Statutes, to charge any Hundred 
no ane «© where any ſuch Robbery ſhall. be committed, exce 
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be brought 1 he or they ſo rob- 

but within 6 bed ſhall commence his or their Suit or um wit in wan one Year next 

Months. after ſuch Robbery committed.” 

1 la the Conſtruttion whereof it hath hog holden; gd. Hig 

Hb 139, That if a Perſon be robbed the gth of 0:4. 13 Fac. and ſo laid, and the 

+ a 878. Teſte of the Writ be the gth of OHob. 14 ac. that this is not purſyang _ oe 
pl. 1233. the Statute z and that in this Action, which is Penal againſt the Hundred; 

Brownl, there is no Reaſon to exclude the Day on which the Fact was done, nor to 

156. S. C. XV make ſuch Conſtruction as is done in Protections and the Inrolment of 

N Deeds, which have . regeiyed a benign Interpretation. 

Gawtry. 


Sid. 139. pl. 
12, 


In an Action on the Du of Hue and Cry, th Plaintiff 

3 according to the Statute; -ardwithin''t wett Days ht 
* 8 * becauſe it was vicious, let it fall; and after 0 P 
nan ver. In- new one, without making any Oath alen or entering a 
habitams of between the ſaid Writ and that; and the Court held clearly, they ag 
Strafford. * cond Writ was not brought. according to the Statute; for ſo the 
that Proviſion in the Statbte would be tõ no manner of Purpoſe. 


ys togk, out a 


3 Lev. 347. 


Bearecroft Robbery committed on his Servant, in which he com! of a an 
ver Hundred 


F Burnham 
and Stone. 


Aſſay 
Battery done to himſelf; (though then fifty Miles from the Pg a0 


homade Oath chat he did not know any of the Perſons; the Iffue 
tred of Record, and the Jury appeared at the Bar ready to try it; but being 
for other Buſineſs adjourned to another Day, the Plaintiff, obſerving his Mit- 
take, moved to amend, by, declaring of a Robbery on his Servant, &c. and 


o that 


dit is enacted, 60 That 0p Perſon or Per- 


IHE, Oath 14-4444 
it, and. 
Ca dene T 


a. a 


An Action was brought by the Maſter, on the Statute of Winton, Bn Ss 
and 25 


Was En- 23 


it appearing that the Year in which the Action muſt be. brought was ex- 
pired,;and conſequently, the Action mult, be loſt if not allowed, the Court 


after, long Debate, and. Conſideration, of- former: Precedents admitted him 


7 The Rob- tO amend F. 
bery was the 
_ Giſt of * An. | 


W 


? — 


9. What Evidence will maintain the Action ; and therein of the- 
Witneſſes for and againſt it. 


10 d | 336 C ; 11 


2 Leon. 12. 

1oMod. 193. 
Forteſc. Rep. 
246. Gilb. 
Caf. 113. 12 qduce à Ju 


Vin. Abr. 1. Party Jo what, he declare for. 6 


| It 3 1 from the Neceſſity of the Caſe, the Party himſelf that was 
robbed is to be Sele as a Witneſs, but then his Teſtimony muſt be 
corroborate by coll ateral Proof and Circumſtances, and;ſuch as may in- 


Vents 61, But! it was, held, that i in, an Aion againſt the Hundred, no Iohabickae: 
715, pl. 92. of the undred could be a Witneſs, becauſe he was concerned in Intereſt. 
73 bet 


me ri 3 . 


But e the 80 2. cap. 16. reciting, that by the Laws then in be- 
ing, the Perſon or Perſons robbed may be admitted, i in any Action to be 
brought againſt the Hundred, as a Witneſs to prove the Robbery, and the 

PANS or Effects a thereof d he, lle. or r they, v was or were robbed; 
Bonus e 8 0: and 


ry to believe chat a Rodbery was l r that the: .. | 


at 


Q 


dis is a Taking within the Statute; for being in the Preſence of the Juſtice, Hundred of 


FEA 1 as £1 1 ä 


. Hue and Cry. 
x | 2 

and yet no Perſon inhabiting within the ſaid Hundred can be admitted as a 
Witneſs for or on behalf of the ſaid Hundred, by reaſon of the Intereſt he 
or ſhe may have in the Conſequences of the ſaid Action, which is commonly | 
very inconſiderable; therefore it is enacted, That in any Action already - Page 74 
brought, or to be brought, againſt any Hundred, any Perſon inhabiting = 
% within the ſaid Hundred, or any Franchiſe thereof, ſhall be admitted as 
« Witneſs for or on behalf of the ſaid Hundred, in the fame Manner as if 

„ he or ſhe were not an Inhabitant thereof, but reſided in any other Hun- 

e dred whatſoever.” | | 


— — dann At * "3 =y al. RC. 


10. What ſhall excuſe the Hundred; and therein of apprehending 
| | the Robbers. | 1 


By the Statutes of Winton 13 E. 1. cap. 1. and 28 E. 3. cap. 11. the Rob. 2 Inft. 569. 
bers muſt be taken within forty Days after the Robbery committed; alſo Log 32G 
by the ſaid Laws it was neceſſary that all the Robbers ſhould be taken, 7 Co. .. 
to excuſe the Hundred. | | | 14 vid. 11. 

But now as to this latter Matter, by the 27 Eliz. cap. 13. par. 8. it is 
enacted, © That where any Robbery is or ſhall be hereafter committed by 
« two or a greater Number of Malefactors, and that it happen any one 
c of the ſaid Offenders to be apprehended by Purſuit, to be made accord- 
<« ing to the ſaid former mentioned Laws and Statutes, or according to this 
% Act, that then, and in ſuch Caſe, no Hundred or Franchiſe ſhall in any 
« wiſe incur or fall into the Penalty, Loſs, or Forfeiture mentioned either 
« in this preſent Act, or in any the ſaid former Statutes, although the Re- 

« ſidue of the ſaid Malefactors ſhall happen to eſcape, and not be appre- 

„ hended; any Thing in this Statute, or in the ſaid former Statutes, to the 

cc contrary notwithſtanding.” [YER (22 | ee et 
If a Robbery be committed, and Hue and Cry made, and afterwards, Vent. 118, 

' within the forty Days, an Inhabitant of the Hundred finds one of the Rob- 325. 

bers in the Preſence of a Juſtice of the Peace, who charges him with the _ 221 

Robbery, and the Juſtice promiſes that he ſhall appear and be forth- coming, Ma. © 2 *1 

ir muſt be underſtood that he was in his Cuſtody and Power, and therefore Thi#leworrh. 

not neceſſary to lay hold on him. 4 

If Hue and Cry be made towards one Part of the County, and an In- vent. 118, 

habitant of the Hundred apprehends one of the Robbers within another, 119. per Hale, 

this is a Taking within the Statute, 18 C. J. 

By the 8 Geo. 2. cap. 16. it is enacted, That no Hundred, or Franchiſe But chis muſt 
“ therein, ſhall be chargeable, by Virtue of any of the Statutes, if any one be pleaded, 
& or more of the Felons, by whom ſuch Robbery ſhall be committed, be 8 _ 
e apprehended within the Space of forty Days next after public Notice on the —_ 
« given in the London Gazette, as by the Statute is provided.“ ral Iſſue. 

And by the ſaid Statute 8 Geo. 2. to the Intent that Hue and Cry may be 

made with more Diligence and Effect, and other Perſons encouraged to take 
ſuch Felon or Felons, it is enacted, ** That any Perſon or Perſons who ſhall 
% apprehend ſuch Felon or Felons within the Time herein before limited 
« for that Purpoſe, whereby the Hundred hath been actually indemnified or 
« diſcharged from any ſuch Action as aforeſaid, ſhall, upon due Proof 
„thereof, upon Oath made before two Juſtices of the Peace, (which Oath 
* the ſaid Juſtices are hereby alſo empowered and required to adminiſter,) 
« be intitled to the Reward of 10/7. which Sum ſhall be raiſed vpon the 
% Hundred by a Taxation and Aſſeſſment, to be made and to be levied, 
and collected in the ſame Manner as the other Sums of Money, by this 
4 preſent Act appointed to be raiſed upon the Hundred, are directed to be 
« aſſeſſed, levied and collected; and ſuch Sum of 10 7. which ſhall be fo 
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&e rated, aſſeſſed, levied and collected as aforeſaid, ſhall be paid unto ſuch 
two Juſtices of the Peace, within ten Days next after the ſame ſhall. be 
«© levied and collecked, to the Uſe of the Perſon or Perſons who ſhall be 


* theteunto intitled, as a Reward for having ſo apprehended ſuch Felon or 


«4 Felons, as aforefaid ; and ſuch Juſtices ſhall, upon reaſonable Requeſt 
« made for that Purpoſe, pay over and deliver the ſaid Sum to ſuch Per- 
{dn or Perfons accordingly, in ſuch Shares and Proportions as the 
e faid Juſtices ſhall think reaſonable ; Provided always, that ſuch Perſon or 


FPerſons, ſo intitled to ſuch Reward, ſhall not thereby be rendered uncap- 


“able to be a Witneſs in any ſuch Action.“ 


11, How the Money is to be levied, and each Hundredor to con- 
| tribute to the Charges. 


By the 27 Eliz. cap. 1 3- par. 14. reciting, that although the whole Hun- 


dred, where Robberies and Felonies are committed, with the Liberties 


within the Precinct thereof, are charged by the former Statutes with the 
anſwering to the Party robbed his Damages; yet nevertheleſs the Reco- 
very and Execution, by and for the Party or Parties robbed, is had againſt 
one or a very few Perſons of the ſaid Inhabitants, and he and they ſo 


charged have not heretofore had any Means or Ways to have any Contribu- 


tion of or from the Reſidue of the ſaid Hundred where the ſaid Robbety 
is committed, to the great Impoveriſhment of them againſt whom ſuch 
Recovery or Execution is had; VVT 8 
By Par. g. of the ſaid Statute it is enacted, That, after Execution of Da- 
% mages by the Party or Parties ſo robbed had, it ſhall and may be layyful 
& (upon Complaint made by the Party or Parties ſo charged) to and for two 
& Tuſtices of the Peace (whereof one to be of the Quorum) of the ſame 
County, inhabiting within the ſaid Hundred, or near unto the ſame where 
% any ſuch Execution ſhall be had, to aſſeſs and tax rateably and propor- 
e tionably, according to their Diſcretions, all and every the Towns, Pa- 
<< riſhes, Villages and Hamlets, as well of the ſaid Hundred where any 
* ſuch Robbery ſhall be committed, as of the Liberties within the faid 
% Hundred, to and towards an equal Contribution, to be had and made 
„ for the Relief of the Inhabitant or Inhabitants, againſt whom the Party 
& or Parties robbed before that Time had his or their Execution; and that 
<* after ſuch Taxation made, the Conſtables or Conſtable, Headboroughs 
* or Headborough, of every ſuch Town, Pariſh, Village and Hamler, 
« ſhall, by Virtue of this preſent Act, have full Power and Authority, 


within their ſeveral Limits, rateably and proportionably to tax and 


e aſſeſs, according to their Abilities, every Inhabitant and Dweller in every 
„ ſuch Town, Pariſh, Village and Hamlet, for and towards the Payment 
* of ſuch Taxation and Aſſeſſment, as ſhall be ſo made: And that if any 
© Inhabitant ſhall obſtinately refuſe and deny to pay the ſaid Taxation 
„ and Aſſeſſment, ſo taxed and aſſeſſed, that then it ſhall and may be 
cc Jawful to and for the ſaid Conſtables and Headboroughs, and every of 
“ them, within their ſeveral Limits and Juriſdictions, to diſtrain all and 
<« every Perſon and Perſons ſo refuling and denying, by his and their 
“ Goods and Chattels, and the ſame Diſtreſs to ſell, and the Money 
** thereof coming to retain to the Ule aforeſaid ; the Surplus, if any, ſnall 
«© be delivered unto the ſaid Perſon or Perſons ſo diſtrained.”*  _ | 

And it is further enacted, by Par.6.* That all and every the ſaid Conſtables 
% and Headboroughs, after that they have, within their ſeveral Limits and 
« Juriſdiftions, levied and collected their ſaid Rates and Sums of Money ſo 
„ taxed, ſhal}, within ten Days after ſuch Collection, pay and deliver the 
fame over unto the ſaid Juſtices of Peace, or one of them, to the 8 
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« * Behoof of the ſaid Inhabirant or Inhabitants, for whom ſuch Rate, Tax- * Page 76 

ce ation, and Aſſeſſment ſhall be had or made, as aforeſaid ; which Money | 
{a paid'ſhall, by the Juſtices or Juſtice fo receiving the ſame, be delivered ; 

<« over (upon Requeſt made) unto the ſaid Inhabitant or Inhabitants, to | 

&« whoſe Uſe the ſame was collected“ 5 50 

And it is further enacted, par. 7. That the like Taxation, Aſſeſſment, 

Levying by Diſtreſs, and Payment, as aforeſaid, ſhall be had and done 

within every Hundred where Default or Negligence of Purſuit; and freſh 

Suit ſhall be for and to the Benefit of all and every Inhabitant and Inha- 

e bitants of the ſame Hundred where ſuch Default ſhall be, that ſhall at 

« any Time hereafter, by Virtue of this preſent Act, have any Damages 

* or Money levied of them, for or to the n of the one Moiety, or 

% Half of the Money recovered againſt the ſaid Hundred where any Rob- 

ce bery ſhall be cammitted.” _ 12 925 | | * Ag 
It hath been «Judged, that a Perſon occupying Lands in an Hundred, al- , gand 423 

thopgh he hath no Houſe nor Dwelling there, is an Inhabitant within the Leigh ver. 

Meaning of the Statute, for that otherwiſe the Statute might be eluded, Chapman. 

It is ſaid that a Perſon, though not an Inhabitant at the Time of the March 11. 

Robbery committed, but becoming one before the Judgment, ſhall con- but Hut. 125. 

tribute to the Charges. | SY | 5 S. F. cont. 

And now, for the more equal Rating and Levying the Money, for which | 

the Hundreds are chargeable, by the 8 Geo. 2. cap. 1 6. it is enacted, That no By Stat. 22 

« Proceſs for Appearance in any Action be brought upon the ſaid Sta- Seo. 7 N 46. 

e tutes, or either of them, againſt any Hundred, fhall be ſerved on any Wo 

ac 

ie ſtables, of the Hundred wherein the Robbery ſhall happen, who is and gainſt the In- 

ﬆ are hereby required to cauſe public Notice thereof to be given in one 8 p 

« of the principal Market-Towns within ſuch Hundred, on the next on! os lod g 

« Market-Day, after he or they ſhall be ſerved with ſuch Proceſs; or if - 


ment obtains 


« there ſhall 11 he to be no Market-Town within ſuch Hundred, then ed by Virtue 


« Proceſs ; and he or they is and are alſo empowered and required t 


© to defend the ſame for and on behalf of the Inhabitants of the ſaid bitant of ſuch 
Hundred, as be or they ſhall be adviſed ; and in caſe the Plaintiff or fue Sedzbut 
« Plaintiffs in ſuch Action ſhall recover and obtain Judgment therein, q,,1, = Re- 
« that then no Proceſs of Execution ſhall be ſerved on any particular In- ceipt of any | - 
ce habitant or Inhabitants of the ſaid Hundred, or any Franchiſe within ſuch Writ, 

« the Precincts thereof, nor on the ſaid High Conſtable or High Con- cauſe the ſame 
« ſtables ; but the Sheriff, or his Officer, ſhall, upon the Receipt of any wp cer ppg 
« Writ or Writs of Execution to him directed, in purſuance of the ſaid Juſtices of the 
« Judgment, (inſtead of ſerving the ſaid Writ or Writs on any Inhabitant Peace, as is 

, of Inhabitants) cauſe the ſame to be produced, and ſhewn gratis, unto 8 by 8 
« two Juſtices of the Peace of the County, Riding or Diviſion, (whereof G U 424 16. 
« one to be of the Quorum) and reſiding within the ſaid Hundred, or e ho 
« near unto the ſame, who ſhall thereupon, with all convenient Speed, aid Juſtices 

% cauſe ſuch Taxation and Aſſeſſment to be made, and to be levied and ſhall, as is di- 
& collected in ſuch Manner as is preſcribed in and by the Statute 2) Eliz. 8 ” 

« cap. 13. in which Taxation and Aſſeſſment there ſhall be provided for and , Pha 

« included, over and above what the Coſts and Damages, recovered by the be made and 

« Plaintiff or Plaintiffs in ſuch Action, ſhall amount to, all ſuch juſt and collected for 

e neceſſary Expences which any High Conſtable, or High Conſtables of "09, 4p WM 

<« any Hundred, hath or have been or ſhall be at, in having defended mages reco- 


e any ſuch Action as aforeſaid, Claim being made thereto by fuch High vered by the 


| | | | | Plaintiff, and 
all ſuch neceffary Expences as any Inhabitant of ſuch Hundred ſhall have been at in defending ſuch Ac. 
tion; the ſame being firſt proved on Oath, and the Attorney's Bill being firſt taxed ; and the Sums ſo 
collected ſhall, within the Time by the ſaid Act limited, be paid to the Sheriff, and by him paid over to 
the Perſons intitled to the ſame, without Deduction or Fee. 


Con- 
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tes Conſtable, or High Conſtables, before the ſaid Juſtices, upon due No- 
te tice being given to him or them by the ſaid Juſtices for that Purpoſe z 
e and the Sums of Money ſo to be levied and collected ſhall be paid over 
* and delivered, (by ſuch Officer or Officers as by the ſaid Statute 27 Eliz. 
© cap. 13. are to levy and collect the ſame,) within ten Days after ſuch 
“Collection, to the Sheriff of the County wherein the Robbery ſhall hap- 
* pen, to the Uſe and Behoof of the Plaintiff or Plaintiffs in ſuch Action, 
“ for ſo much as the Coſts and Damages by him, her, or them recover- 


| * ed ſhall amount to, and to the Uſe and Behoof of the ſaid High Conſta- 


<< ble or High Conſtables, for ſo much as his or their Expences in defend- 
te ing the ſaid Action ſhall amount to, of which the ſaid High Conſtable 
„or High Conſtables ſhall give in an Account, and make due Proof up- 
% on Oath, to the Satisfaction of the ſaid Juſtices, before any ſuch Tax- 
e ation and Aſſeſſment ſhall be made for the Reimburſing ſuch High 
&© Conſtable or High Conſtables, (which Oath the faid Juſtices are hereby 
e impowered and required to adminiſter,) and ſhall in ſuch Expences have 
* no further Allowance towards paying an Attorney to defend the ſaid 
« Action, than what ſuch Attorney's Bill ſhall be taxed at by the proper 


Officer of that Court where ſuch Action ſhall be brought, which the 


296. pl. 4, 


<* ſaid High Conſtable or High Conſtables ſhall cauſe to be taxed for 
© that Purpoſe.” EP ne Sn os ens 

And it is further enacted by the ſaid Statute, © That the Sum or Sums 
% of Money which ſhall be paid over and delivered to the Sheriff of the 
“% County, as herein before mentioned, ſhall (upon reaſonable Requeſt 
© made) be by him paid and delivered over to the ſeveral Parties who 
& ſhall be intitled to receive the ſame, without any Deduction, Fee, or 
% Reward whatſoever.” 1 

And that ſufficient Time may not be wanting for ſuch Taxation and 
Aſſeſſment to be duly made, and for the Money to be collected and levied 
thereupon, after ſuch Writ or Writs of Execution ſhall be ſhewn to ſuch 
Juſtices, and before the Sheriff ſhall be obliged to make a Return thereof, 
it is enacted, ©* That no Sheriff ſhall be called upon or required to make 
% any Return to any ſuch Writ or Writs of Execution, as ſhall iſſue or 
«© be made out upon any Judgment which ſhall be recovered in any Action 
* brought againſt any Hundred by virtue of the above-mentioned Statutes, 
< or either of them, until after the Expiration of ſixty Days next after the 
* Day whereupon ſuch Writ or Writs ſhall be delivered to the ſaid Sheriff, 
„ who is hereby required to endorſe on the Back thereof the Day on which 
<< he received the ſame.” ; | 14 

And whereas it is reaſonable that the ſaid High Conſtable or High Con- 
ſtables ſhould be indemnified as to all Charges, which he or they ſhall 
neceſſarily expend in defending any Suit in purſuance of this preſent Act, 
and that Proviſion ſhould be made for reimburſing him or them not only 
of ſuch Expences as ſhall be over and above the taxed Coſts to be paid 
by the Plaintiff or Plaintiffs, in caſe of a Nonſuit, Diſcontinuance, or 
Judgment on Demurter againſt him, her or them, or Verdict for the 
Defendants as aforeſaid, but even ſuch taxed Cofts alſo, in caſe the 
Plaintiff or Plaintiffs, and his, her, or their Sureties who ſhall be bound 
for the Payment thereof, ſhall happen to become inſolvent; it is there- 
fore enacted, ** That if any Plaintiff or Plaintiffs in an Action to be 


| s brought againſt any Hundred ſhall be nonſuited, or ſhall diſcontinue his, 
„ her, or their Action, or ſhall have a Judgment on Demurrer given, or 


| + upon Oath, 


« a Verdict paſs againſt him, her, or them, it ſhall and may be lawful 
&« for any two Juſtices of the Peace, (ſuch as herein before mentioned) 
« upon Complaint to them made for that Purpoſe, and upon an Account 
ce given in by ſuch High Conſtable or High Conſtables, and Proof made 
to the Satisfaction of the ſaid Juſtices, at the Expences 
4 | | | 40 neceſ- 


3 * . 4.4.4 


—_—— 


ue neceflarily laid out as aforeſaid, (which Oath the faid Juſtices are 
«© hertby-impowered-and-required to adminiſter), to make and cauſe ſuch. 
« Taxation and Aſſeſſment to be made, and to be levied and collected 
„in ſuch Manner as is directed in and by the abovementioned Statute of * Page 


„ 27 Eliz. cap. 13. in order thereby to reimburſe ſuch High Conſtable or 
High Conſtables all ſuch Charges, as he or they ſhall have neceſſarily 


te expended in defending ſuch Action, wherein ſuch Plaintiff or Plaintiffs 


< ſhall have been nonſuited, or ſhall have diſcontinued his, her, or their 
« Action, or againſt whom Judgment ſhall have been given upon Demur- 
5 rer, or a Verdict ſhall have been given, over and above the Coſts in thoſe 
“ Caſes to be taxed as aforeſaid; and in caſe it ſhall be made appear upon 


« Oath to the ſaid Juſtices- of the Peace, (which Oath the ſaid Juſtices + 


« are hereby alſo impowered and required to adminiſter,) to their Satiſ- 


faction, æhat ſuch Plzintiffoor Plaintiffs, and alſo his or their Sureties, is 
% and are inſolvent, ſo that the ſaid High Conſtable or High Conſtables 
„ can have no Relief as to ſuch taxed Coſts by them expended in ſuch 
% Defence as aforeſaid, (fave only by the Power herein after given tb the 
< ſaid Juſtices,) it ſhall and may be law ful to and for ſuch two. Juſtices of 


. the Peace to make and cauſe a Taxation and Aﬀeſiment to be made, 


« and to be levied and collected in the ſame Manner, as is directed in 
* and by the aforeſaid Statute made 27 Eliz. cap. 13. in order thereby to 
« reimburſe ſuch High Conſtable or High [Conſtables fuch taxed Coſts, 
nas by reaſon of fuch Inſolvency he or they ſhall not be able to recover 
« and receive of and from the Plaintiff or Plaintiffs in the Action, or his 


% or their Süreties, as aforeſaid.” 


0 


And it is further enacted, © That the ſeveral Sum or Sums of Money, 


ſaid, for the Reimburſement of the Expences neceſſarily ſuſtained by 
any High Conſtable or High Conftables in Defence of any Action 
brought againſt: the Hundred upon the Statutes above-mentioned, or 

either of them, in caſe of any Judgment given againſt the Plaintiff or 
« Plaintiffs, ſnall be paid within ten Days Kier ſuch Collection, unto the 
4 faid Juſtices, or one of them, d the Uſe and Behoof of ſuch High 


<« Conſtable or High Conſtables, to whom the ſaid Juſtices ſhall, upon 


% Requeſt, pay and deliver over the ſame.” | 3 
And it is further edacted, That the Juſtices of Peace, by whom 
tc ſuch Taxations and Aſſeſſments as aforeſaid ſhall, in purſuance of the 
« ſaid Statute made 27 Eliz. cap. 1 3. and alſo of this preſent Act, be made, 
ſhall limit and appoint, at their Diſcretion, ſome certain reaſonable 
Time within which ſuch Taxations and Aſſeſſments ſhall be levied and 
b collected, which Time ſhall not exceed thirty Days; and alſo that if 


* and Aſſeſſrnents as aforeſaid, fhall refuſe or negte ro levy and collect 
the ſame within ſuch Time as ſhall be limited and appointed by the 


« ſaid: Juſtices of the Peace for their doing thereof, or ſhall refuſe or 


44 1 to pay and deliver over the Sums of Money fo levied and col- 
lected to the ſaid Sheriff, and alſo to the ſaid Juſtices, in ſuch Manner 


&* which ſhall be ſo rated and aſſeſſed, and levied and collected as afore- 


any ſuch Officer or-Officers, who are to levy and colle& ſuch Taxations 


« as che ſame in the ſeveral Caſes herein before mentioned are reſpectively a 22 


<« directed to be paid, within the reſpective Times herein before limited 


„ and collected as aforeſaid.” f 


, BY {1) Stat. 22 Geo, 2. cap. 24. No Perſon ſhall recover againſt the 
Hundred, in any Action on any of the Statutes of Hue and Cry, more 
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for ſuch Payment thereof, every ſuch Officer ſhall, for every ſuch Re- | 
e fuſal or Neglect, forfeit double the Sum appointed to be hy him levied 


TI | * 


= 
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(1) The Caſe 
of Chanller. 


SE: | | an Attorney 
at Law, who ſued the Hundred of Sunning in Berks, in the Year 1748. was attended with ſo many Suſpi- 


cions, and being for a very large Sum of Money, occaſioned the paſſing of the above AR of Parliament. 
L than 


Hue and Cry, 


(2) By ſtat, © than 200 J. unleſs at the Time of the Robbery there be two (2) preſen 
30 ry SE, tc at the leaſt, to atteſt the Truth of his or their being ſo robbed,” - - 
3. 1. 11 


4 Geo. 3. c. 2. ſ. 118. Receivers of the Land- Tax mall not ſue the e for a . unleſs hes 
were three Perſons in Com pany carrying the e | | s 


b, 


"=" "Idrots and Lunaticks. 


(A) hat Perſons are eſteemed cuch, fo as to come within 
the Pzoteftion of the Law. 79. 


(B) Þow they are to be found ſuch. 80. _ | 
(C) Who hath an Intereſt in, and Jurſsdi#fon over + them, 


and herein of appointing them pꝛoper Curatozs and Com- 


mittees, and the Power and uk, of ſuch Committees. 
BK; 


(D) Yow far their Want of Underttanding that be lald to 
be p2ejudicial to them in Civil Reſpets. 84. 


(E) Dow far the Want of Underſtanding will excuſe in 
Crimfnal Caſes, 85. 


F) pow far their Ads are good, vold, 02 voldable: And of 
the late Pꝛoviſions by Statute-Law, 86. 


(G) How they are to ſue and defend. 90. 


— 


(a) What Perſons are eſteemed ſuch, ſo as to 
come within the Pꝛotection of the Law. 


1 IHE more oval Deſcription of a Perſon, who, from his Want 
Co. Lit. 246. 6 
4 Co. 124. of Reaſon and Underſtanding, comes within the Protection of 
Skin. 177. the Law, is that of Non compos mentis. | 
Th 1 There are, ſays my Lord Cote, four Kinds of Men who may be ſaid 
4 Co. 3 to be Non compos: 1. An Ideot, who is Non Compos from his Nativity. 
Vide 1 Hale 2. One made ſuch by Sickneſs. 3. A Luhatick, quia aliquando gaudet luci- 
Hiſt. P. C. is Intervallis, who is Non Compos only for the Time that lie wants Uuder- 
30 to 37. ſtanding. 4. One that is drunk; which laſt is ſo far from coming within 

the Protection of the Law, that his Drunkeneſs is an (a) Aggroyation of 


(a) Plow. 19. whatever he does amiſs, 
Omas crimen 

eůricias incendit & detegit. | 
| — ; | | 1. An 


* ""WNPESY 


r Fro WD 1 


Ideots and Tunaticks. 
1. An Ideot is a Fool or Madman from his Nativity, and one who never 
has any lucid Intervals; therefore, the King has the Protection of him, ec wh 
and his Eſtate, during his Life, without rendering any Account; becauſe Bo. lei. 
it cannot be preſumed that he will be ever capable of raking care of himſelf F. N. B. 235. 
or his Affairs: And ſuch a one is deſcribed a Perſon that cannot number t See the ita. 
twenty, tell the Days of the Week, does not know his Father or Mother, / pq . 
his own Age, Sc. But theſe are mentioned as Inſtances only; for Ideot e ne; 


f . ; heh the King's 
or not, being a Queſtion of Fact, mult be tried by Jury, or Inſpection. 


Prerogati ve 
8 We wuoith reſpect 
to the Cuſtody of the Lands of Ideots; and c. 10. as to the providing for Lunaticks, Vide infra 
82. i \ | ; 


But though an Ideot muſt be fo a Nativitate, yet if by Inquiſition it be 3 Mod. 43, 
found that H. is an Ideot not having any lucid Intervals per ſpatium octo 4+ . 
Annorum, this is a ſufficient Findipg; for the Inquiſition having found the E A 294: 


- Eq. Ab . 4 
Party an Ideot, the Adding per / patium octo Annorum is Surpluſage, and S Wane 


pl. 1, 2. 

2 Chan. caſ. 
| | e ' ©,” - 50x. 0s Co 
177. pl. 7. S. C. Prodgers and Lady Frazier. Vern, 9, 105, 155, 262. 2 Vern. 192, 414. Chan. 
Preced. 203. 9 Mod. 98. Wil. Rep. 701. pl. 204. 2 Wil. Rep. 103, 118, 265, 544. pl. 176, 638. 
3 Wil, Rep. 108, 111, 389. 2 Stra. 915, 1104, 1208. en e 22 . 


ſhall be rejected. 


* 2. One made ſuch by Sickneſs, which my Lord Hale calls Dementia * Page 80 
accidentalis vel adventitia, and which he again diſtinguiſhes into a total and Hale Hitt. 
a partial Inſanity, from its being more or leſs violent, is ſuch a Madneſs as ©: C. 30. 
excuſeth in Criminal Caſes ; and though the Party, in every Thing elſe, 
be intitled to the ſame Protection with an Ideot, and though his Diſorder 
ſeem. permament and fixed, yet as he had once Reaſon and Underſtanding, 
and as the Law ſees no Impoſſibility but what he may be reſtored to them 

again, it makes the King only a Truſtee for the Benefit of ſuch a one, with- 
out giving him any Profit or Intereſt in his Eſtate. | 

3. A Lunatick; this is alſo Dementia accidentalis vel adventitia, and 4 o. 125. 

takes its Name from the great Influence which the Moon has in all Dif. Oe, Tit. 247. 


orders of the Brain; and though ſuch a one hath Intervals of Reaſon, yet 5 e -. 


during his Phrenzy he is intitled to the ſame Indulgence as to his Acts, MY 
and ſtands in the ſame Degree with one whoſe Diforder is fixed and per- 
manent. e i: . by: TT 5 

4. One made mad by Drunkenneſs, which is called Dementia effeFata ; plow. 19. a. 
and though, as hath been ſaid, ſuch a Perſon be not intitled to the Protec- Cromp. Juſt. 
tion of the Law, yet if a Perſon, by the Unſkilfulneſs of his Phyſician, or 29. *-, 
by the Contrivance of his Enemies, eat or drink ſuch a Thing as cauſeth S 
Phrenzy, this puts him in the fame Condition with any other Phrenzy, p. C. 32. 
and equally excuſeth him; alſo if by one or more ſuch Practices an habitual 
or fixed Phrenzy be cauſed, though this Madneſs was contracted by the 
Vice and Will of the Party, yet this habitual and fixed Phrenzy thereby 
cauſed, puts the Man in the ſame Condition, as if the ſame was contracted 
involuntarily at firſt. 8 =O | ene He WTO] 

But though this Subject of Madneſs may be ſpun out to a greater Length, 
and branched into ſeveral Kinds and Degrees, yet it appears that the 
prevailing Diſtinction herein, in Law, is between Ideocy and Lunacy ; the 
firſt a Fatuity a Nattvitate, vel Dementia naturalis, which excuſeth the 
Party as to his Acts, and intitles the King to the Receipt of the [Rents 
and Profits of his Eſtate during his Life, without being obliged to ren- 
der any Account for the ſame; the other accidental or adventitious Mad- 
neſs, which, whether permanent and fixed, or with Jucid Intervals, goes 
under the Name of Lunacy, and (a) equally excuſeth with wee ig (0) 4 C0: 125, 
w Acts done during the Phrenzy; but herein they differ, that in the one ELD 


+ 2.02 4. a tte ee tant, 


Ul " 
naticis. 


Ideots and Tu 


Caſe the King, as hath been ſaid, is only a Truſtee for the Lunatick, and 
accountable to him, if he happens to be reſtored to his Underſtanding, 
or to his Repreſentatives, if it happen otherwiſe : But in what Things 
they further differ, will be ſeen by that which follows. x 71 
[If a. Man loſes his Speech by an Apoplectic Fit, though he ſhews-ſome 
Signs of Senſe, a Commiſſion may be granted againſt him. Piti's Cafe, 
Hardw. 52.] 2 8 Ut I) F 


— — — 8 " 


Fn 
TI 


(B) How they are to be found ſuch, _ 


FAVERY Perſon of the Age of Diſcretion: is in Law preſumed to he 
of ſound Mind and Memory, unleſs the contrary appear; and this 


Hale Hiſt, 
P. C. 


Rule holds as well in Civil, as Criminal Caſes. 8 
9 Co. 31. a= The Trial of Ideocy, Madneſs, or Lunacy in Civil Caſes, and in 
4 Co. 120 order to the Commitment or Cuſtody of the Perſon and his Eſtate, which 
—_ belogns to the King, either to his .own Uſe and Benefit, as in caſe of 
8 Ideocy, or to the Uſe of the Party, in caſe of accidental Madnefs or Lu- 
wide Fitz. nacy, is by Writ or Commiſſion to the Sheriff, or Eſcheator, or particu- 
N. B. 232, 3. lar Commiſſioners, both by their on Inſpection and by Inquiſition to 
| ' - inquire, and return their Inquiſition into the Changery z and-thereupon 
a G ant or Commitment of tae Party and his Eſtate enſues: And in caſe 
the Party, or his Friends, find themſelves injured by the finding him a 
Lunatick or Ideot, a ſpecial Writ may iſſue to bring the Party before 
page 81 * the Chancellor, or before the King, to be inſpected; and if, on Exami- 
nation, it appear that the Party is no (a) Ideot, the whole Commif- 
(a) That Ide. ion and Office ſhall be diſcharged without any Traverſe or Moyfrays 
ocy may be de Droit. | | 3 | | 
tried by In- | 


, becauſe it may be diſcerned z but not Lynacy without takiog out a Cammiſiop:of Lasaey. 


ſpection 
Skin. 5. 


Skin. 178. Alſo the Party found an Ideot or Lunatick may traverſe the Inquifition, 

| as may any other Perſon having a Title to the Land; and therefore it 

is ſaid that by the Statute 18 H. 6. cap. 7, there ought to be a'Month's 

Time between the Return of the Inquiſition and the Grant of the 

Cuſtody and Lands, in order for the Parties to come in and tender ſuch 

| 25 Traverſe. 6.0 „ 5 1 

2 Sid. 124. If by Inquiſmion a Perſon be found a Lunatick, and the Cuſtody 

Suſan Thors granted to J. S. and the Party thus found brings a Scire facias to ſet aſide 

ver. Coward. the Inquiſition, the Committee of the Lunatick cannot plead, nor join 

| Iſſue in ſuch Scire faciasz for he can have no Intereſt in the Eſtate of the 

| Lunatick, being only in the Nature of a Bailiff to the King; and there- 

3 fore his Duty is to inform the King's Attorney General of the Nature of 

1 125 Affair, who is the proper Perſon to conteſt the Matter in Behalf of the 

£6AM, pl. 27. As to Ideocy, Lunacy or Madneſs, which excuſes in capital Caſes, it is 

Bro Cor. 101. not neceſſary that it was found by Inquiſition that the Party was a Mad- 

And. 107, man, Ideot or Lunatick, previous to the Commitment of the Fact; for if 
S8. 50, 57. be was actually mad at the Time of the Fact committed, this ſhall ex- | 
Hawk. P. C. cuſe; and this regularly is to be tried by an Inqueſt of Office to be re- 

2. turned by the Sheriff of the County wherein the Court fits for the Trial 

12 Hiſt. of the Offence; and if it be found that he was actually mad, he ſhall be 

* + 35* - diſcharged without any other Trial; but if they find that the ha: only 

Ge 2 | Dh clans 
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| Ideots and Lunatteks, 


feig ns himſelf mad, and a be refuſes to anſwer or plead, he ſhall be dealt 
wh as one who ſtands mute 9. | + 8.4 fu. If 


the Jury, who 
try the Indictment, may not enquire of the Fact of 3 on the Priſoner 3 Defence, and ay * | 
if actually mad, without the Form and Trouble of an Inqueſt of Office ? See the next ale, 


Alſo i in caſe a Man in a Phrenzy happen by ſome Overſight, or by Halt Hift, 
means of the Gaoler, to plead to his Indictment, and is put upon his Trial, P. C. 35, 36. 
and it appears to the Court upon his Trial that he is mad, the Judge in 
Diſcretion may diſcharge the Jury of him, _ remit him to Goal to be 
tried after the Recovery of his Underſtanding, eſpecially in caſe any Doubt 
appear upon the Evidence touching the Guilt of the Fact, and this in Fa- 
vorem Vitæ; and if there be no Colour of Evidence to prove him guilty, 
or if there be a pregnant Evidence to prove his Inſanity at the Time of the 
Fact committed, then upon the ſame Favour of Life and Liberty, it is fit 
it ſhould be proceeded i in the Trial, in order to his Acquire) and Enlarge- 
meat, 

So if a Perſon during his Inſanity commit a capital Offence, and recover Hol? 1/4 Hit 
his Underſtanding, and being indicted and arraigned for the ſame, pleads P, Gl JO. 
Not guilty, he ought to be gems ww by reaſon of his Incapacity, he 
cannot act ſaree animo. 1167 


« 2 1 FITY 45 8 FF) 1. I © ', | th. 0” 2 ; t Aa 


— — — * CT” 


(C) Who hath an Intereſt in, and Jurisdiction 
over them : And herein of appointing them 
pꝛoper Curators and Committees, and the 
Power and Duty of ſuch Committees, £ WEL 


T* ſeems to be 3 at thi Day, dr ha King as. Parens Patrie hath Stanf, * 
I the Protection of all his Subjects, and that in a more peculiar Manner © 8 * 33. 
he is to take care of all thoſe who, by reaſon of their Imbecility and Want 10 3 8 "I 
* of Underſtanding; are incapable of taking care of themſelves ; this, in | Lon 25. 


ſome Books, is called a Prerogative in the Crown, and in others a Regium *® Page 32 


Munus, or Duty which the King owes his Subjects in return to their Sub- 


jection and Allegiance to him. \ 
My Lord Coke in his 2 Inf. is of Opinion, that by the Common Law * 2 65 
the King had no Prerogative in the Cuſtody of an Ideot's Lands, but that? 7 
the fame belonged to the Lords of whom the Lands were holden, and that 
the ſame was given to the King by ſome Act of Parliament after the mak- 
ing of Magna Charts, and before the Statute de Prerogativa Regis, 17 E. 2. 
rap. . but in 4 Co. Beverlye's Cafe he ſays, that this Prerogative was by 
the Common Law, and that the e de Praregetivs Regis is only de- 
clarative thereof, 
But however that may be, now, by the Statute de Prærogativa Regis, or 
17 E. 2. cap. 9. it is enacted, That the King ſhall have the Cuſtody of 
the (a) Lands of natural Fools, taking the Profits of them, without (,) Aud alſo 
* Waſte or Deſtruction, and ſhall find them their Neceſſaries of whoſe Fee of their Goods 
< ſoever the Lands be holden; and after the Death of ſuch Ideots, he ſhall and Chattels, 
&« render it to the right Heirs, ſo that ſoch Ideots ſhall not alien, nor their 4 00.148; 
« Heirs ſhall be difinherited.” | 5 
And cap. 10. of the ſaid $eutute; « Alſo the King ſhall provide when | | 1 
« any (that before Time hath had his Wit and Methory): happen to fail of 
Vor. III. Mm *« his 


th "I 


Ideots and Lunaticks. 


« his Wit, and there are many per Lucida Inter valla, that their Lands and 
4 Tenements ſhall be ſafely kept without Waſte and Deſtruction, and that 
* they and their Houſhold ſhall live and be maintained competently with 
* the Profits of the ſame, and the Reſidue, beſides their Suſtentation, ſhall 
© be kept to their Uſe, to be delivered unto them when they come to 
„ right Mind; fo that ſuch Lands and Tenements ſhall in no wiſe be 
Fol “e aliened, and the King ſhall take nothing to his own Uſe; and if the 
11 | | + Seeinfra 83. * Party die in ſuch Eſtate, then the Reſidue Þ ſhall be diſtributed for his 
itt f 6, Soul, by the Advice of the Ordinary“ 
This Diſtinction, eſtabliſhed by this Statute, between the King's Intereſt 
1 in the Lands of an Ideot and Lunatick, is laid down and admitted in all 
(3) Bro. Ideot the (5 Books which ſpeak of this Matter 3 and on this Foundation it hath 
Ix | 8 * 5 been (c) reſolved, that the King may grant the Cuſtody of an (d) Ideot 
Wi / Moor 6 and his Lands to a Perſon, his Heirs and Executors, and that he had the 
"ith | And. 23. fame Intereſt in ſuch a one as he had in his Ward by the Common Law. 
Co. 127. 390 10 . 0 5 | 
Co. Lit. 5 (e) 3 Mod. 43-4. Skin, 5, 177 pl. 7. 2 Show. 171. pl. 164. Vern. g. Prodgers and 
Lady Fragiar. And ſee. the Authorities to the third Paragraph of this Title in p. 79, (4) But the 


King cannot grant the Cuſtody of the Body and Lands of a Lunatick to one, to take the Profits to his own 
Uſe. Moor 4. pl, 12, adjudged. 6 | 7 80 * 


4 Co. 127. But though a Lunatick is by Commiſſion to be under the Care of the 
2 Chan. Ca. Publick, and ſuch Committee is to be appointed for him by the Lord 
We Chancetjor, whofe Acts are ſubject to che Controul and Correction of the 
Court of Chancery; yet ſuch a one, whether ſo appointed, or whether he 
of his own Head take upon him the Care and Management ot the Eſtate af 
a Lunatick, is but in Nature of a Bailiff or Truſtee for him, and account- 
+ The King's able to him, his Executors or Adminiſtrators r. : Sfp 
rant or a 
Lunatick's Eſtate, without Account, is void; but the Cing or Lord Chancellor, by Authority of the 
Sign Manual, may allow ſuch a yearly Maintenance to the Committee, as amounts to the yearly Value 
of the Lunatick's Eſtate, 3 P. Will. 10. 2 4 ee 8 5 


ry 4 5 
o C 

* [7 4 
4 * * 


. Vern, 262, And as the Committees of a Lunatick have no Intereſt, but an Eſtate 
tf | N during Pleaſure, it hath been ruled, that they cannot make Leaſes, nor any 
i | ame. ways incumber the Lunatick's Eſtate, without a ſpecial Order from the 
| | : | Court of Chancery, where the Profits are not ſufficient to maintain the 
io ON 1 Tha Sen- Bunstick .. 1% 7 2 Neis 
i} mittee of a eee 3 wr 60 a ia na 2 Ka 

JH | Lunatick cannot make a Leaſe of the Lunatick's Lands at Law. 2 Will, z30, 


£1 


1:1 | Vern, 262,3. Alſo where a Lunatick, before he became ſuch, made a Mortgage of 
11 5 good Part of his Eſtate for 501. and the Committee transferred this Mort- 
gage, and took up 3 or 400 J. more upon it; and it was held by my Lord 
| Keeper, that the Mortgage ſhould ſtand but a Security for the 50. only. 
* Page 83 And as to Improvements and Buildings on the Lunatick's Eſtate, it has 
Vern. 263. been held, that upon his Death the Heir muſt be let into the Eſtate with- 
out mak ing any Allowance for ſuch Improvements 
2 Vern. 192. The Committees of a Lunatick having inveſted Part of the Lunatick's 
Awdley ver. Perſonal Eſtate in a Purchaſe of Lands, made in the Lunatick's Name to 
dual. him and his Heirs, the Queſtion way, whether the Committee had not ex- 
. - - .. Ceeded their Power by changing the Perſonal Eſtate into a real Eſtate, and 
thereby defeating the next of Kin, in Favour of the Heirs at Law; and 
after great Debate, and upon reading the Statute made touching the grant- 
ing the Cuſtody of the Lunatick, whereby it is provided, that the Surplus 
ſhall be ſafely kept and delivered to him, if he recover; if not, upon his 
Death to be employed for the Benefit of his Soul, Cc. the Court decreed 
an Account of the Perſonal Eſtate, and the arenen 
5 3 I | SRI)... 


| | « ſuc Tuna 5 .or 9129 er ſon, be found » by 
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m the Moneyto bd be divided, as Temes Eftate, eee the bert 
Kin. 

Alſo the Care and Management of all Affairs relating to A0 and preced. Chan. 
Lunaticks is ſo peculiarly under the Power and Direction of the Court of 203. 
Chancery, that all Abuſes in relation to them, as caring them out of the Abr. Eq. 278. 


Cuſtody of their Committees, Marry ing them, Se. ate 9 a8 Con- 
tempts to that Court. 


But it ſeemeth, that the 17 E. 2. ſtat. I, cap. 9. (inte 9. ) which givet 1125 4 Co. 126. b. 
Wardfhip of Idcots Lands to the King, be finding them conytnie n- Co. Copybold, 
renance out It of the Profits thereof, extends not to Tory hold EF he the 152. 


And et it bach been held, that though the Ki nnot <a 1 0 Rod as 
of an 4 — or Lunatiak Copyholien by wagen f the gear a 9 2 
might accrue to the Lord thereby, that yet the Lord of a Manor de com- Hobart. 
muni jure hath not the Cuſtody of a Lynatick's | Lande, but that there 
muſt he a Cuſtom to warrant it. — 
But it hath been reſolved, that the Lord ſhould h hav the Cuſtody of one Cro. Jac. 105. 
that is Aulus & ſurdus, without alledgi Cuſtom for it; and 1 e Evers and 
Reaſon given why the Lord ſhould tive Ke ody is, betauſe others Skinner. 
wiſe he would be prejudiced i in his Rents and Services, which Sal 
tends as well where there is no Cuſtom, as where there is ary 
Cuſtody of one that is Mutus & ſurdus of common Right belong 
Lord, by the ſame Reaſon of one that is a Lunatick. 


And though the King, as hath been e has the ſole Directic a- 2 Rol. — 
nagement of Ideots, Sc. yet a 285 ſon. m may W 2 F n No is Ade 
mad, and bind and beat him, Cc. in ſuch a Manner as is Proper 115 


ex- 
the 
the 


Circumſtances. N 11 is 
{If che Cuſtody of a'unatick is granicd to Hulband and Wil e 2s 

ing next of 27 75 it determines on her Death. E parte Laine M. 90 7 uf Ie 

Caf. temp. Lad 4150 143.] | 


Alſo by the 12 Ann. cap. 23. recitin \ that 2 77. r are ſorneuin 
in Patiſhes, Towns, and Places, P Perce of litele ih ks 


4+ 4+ 


ſtates, FOG, 12 
unacy or otherwiſe, are furioully mad, and dan 
go abroad, and, by the Laws in being, the Ju u 44 10 5e cace, 2,0 e 
12 * 12 
ee. 


4 


ave not 45 7 reſtrain and $597 on them, it is _enacte 
«* ſhall'and may be lap ful for any two 1 85 8 of the | where 


« Hands and Seals, « rc to the halle {ov Churchyrard n 
cc ſeers of the Poor of ſuch Pariſh, T Town or Place, or ſome ; of NEW 1 . 
«cauſe ſuch Perſon to be apprehended and kept ſafely xcked, Up; in a 1 5 
* ſecure. Place within the County where ſuch Pariſh or, "01 in Jhall [Jie 15 
ec ſuch Juſtices ſhall, under their a and Seals, dire 1 5 Ne an 
cr cif ſuch Juſticeg find it nece AT! to be there chained „ e t le 1 
(4) Settlement of ſuch Perſon all be in any Pari A Be 
* withinſuch Caunty e and if ſuch Settlement hall go be 1 n uch 
© 40 Perſon ſhall Fl ay to the lace. of his or legal Seri in * Page 84 


'« Vagtants by this Act are directed i to be ſent, e 5 7 
te ſha be kept ſafely locked up ot ch abs as So 1 I e (a) That an 
« of Keeping and Maintaining ſuch Perſon durin erin, (which 1qeor 
t ſhall. be for and during ſuch Time only as ſuch 955 a docks ſhe — Wi 
50 continue) ſhall be fried and paid hy Order of two or more Juſt 10 deen 
ee the Peace for the County, Town, ar Place where ſuch Sect clement, poor Child, 


Yew that the 


« out of the Eſtate. of ſuch Perſon, if pch Perſon hath; po ap 0 DAY Father ought 
and ſarkefy the ſame — and aboye what hall be ſufficient to 55 e 


him; but if 
he cannot, the Pariſh or Place where he is ſettled. 2 Salk. 427. pl. 1. 
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© his Wife and Children, if he hath any; and if he hath not ſuch an 
& Eſtate, then the Charges of Keeping and Maintaining ſuch Perſon, during, 
« ſuch Reſtraint, ſhall be ſatisfied and paid by ſuch Ways and Means as 
cc the Poor of ſuch Pariſh, Town or Place, are by the Laws in Being, to 

_ & be provided for.“ „ 1 eons 

Provided that this Act, or any Thing contained therein, ſhall not 
t extend, or be conſtrued to extend, to reſtrain or abridge the Prerogative 
of the Queen, or the Power or Authority of the Lord Chancellor, 
Lord Keeper, or Commiſſioners of the Great Scal for the Time being, 
« or of the | AT e or Vice-Chancellor of the County Palatine of Lan- 
&* caſter for the Time being, or of the Chamberlain, or Vice- Chamberlain 

i of the County Palatine of Cheſter for the Time being, touching or con-: 
+ See alſo he cerning the Premiſſes T*. ” SO ads wot Rog 

. eo. : 3 / Þ 88 5. 3 

3 1 een given to two Juſtices to confine a Lunatick, if his Settlement in the County, other- 
wiſe to ſend him to his Settlement, e ee | | 2030973, os .10 
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(D) How far their Want, of Underſtanding 
- tall be laid to be p2ejudictal to them in 


4% $ 


7 Lit. 2. 8 XN Ideot, or Perſon Non compos, may inherit, becauſe the Lay, i 
Co. dir. 58. 4. Compaſſion to their natural Infirinities, preſumes them capable” of 


r Ph Ne a wy 
FE YR, Alle an Ideot, or Perſon of Non Sane Memory, may purchaſe, becauſe 
2 Vent. 203. it is intended for their Benefit; and if after Recovery of their Memory they 

agree thereto, they cannot avoid it; but if they die during their Lunacy 
their Heirs may avoid it, for they ſhall not be ſubject to the Contracts of 
Perſons w ho wanted Capacity to contract; ſo if, after their Memory reco- 

vered, the Lunatick, or Perſon Non compos, die without Agreement to the 

-Porhdlc; their e 
Co. Lit. 31.2, If an Ideot or Lunatick marry, and die, his Wife ſhall be endowed; for 
4 Co. 124. this works no Forfeiture at all, and the King has only the Cuſtody, of the 
125. Inheritance in one Caſe, and a Power of providing for him and his Family 
in the other; but in both Caſes the Freehold and Inheritance is in the Ideot 
(%) Yet vide or Lunatick; and therefore () if Lands deſcend. to an Tdeot or Lunatick 
Plow. 263. b. after Marriage, and the King, on Office found, takes thoſe Lands into 
Vern. 10. his Cuſtody, or grants them over to another, as Committee, in the uſual 
Manner; yet this ſeems no Reaſon why the Huſband ſhould not be Tenant 

by the Cufteſy, or the Wife, endowed, ſince their Title does not begin to 

any Purpoſe till the Death of the Huſband or Wife, when the King's 
Po CA, | T7777 LG 
A Lunatick ſhall be Tenant by the Curteſy, and ſhall have Dower; fo 
though a Woman, being a Lunatick, kill her Huſband, or any other, yet 
ſhe ſhall be endowed, becauſe this cannot be Felony. in her, Who was de- 


Perk, 365. 


prived of her Underſtanding by the Act of God. 


3 4 We lf a Perſon Non compos be diſſeiſed, and a Deſcent caſt, this, it is ſaid, 
Pa e 85 FE Ty ; 3 | ; | . 12 4 | * 
_ Lit, f. 405. takes away his Entry, but not the Entry of his Heir; for regularly, the 


Co. Lit. 247. Non cumpos in this Cafe cannot alledge the Diſability in himſelf, becauſe 


WY, he cannot be ſuppoſed conſcious it, nor is he allowed ever, at any 


* 7 


Time, to alledge it, for when he is once Non compos, there is no certain 
Time when he can be adjudged to recover that Diſability, unleſs where he 
5 5 5 I en 11 | — | is 


Ideots and Lunaticks. 
is legally committed, and then the Acts during his Lunacy vill be ſet aſide 


and diſcharged, and afterwards the Commiſſion ſuperſeded ; for in no other 
Way can the Nen compos be legally reſtored to his Right, and to his Capa- - 


n 


* 


city of acting. i 7 l l 22 l 4. f | 

; A. Perſon Nen compos, being Lord of a Copyhold Manor, may. make Co Lk 
Grants of Copyhold Eſtates, for ſuch Eftates do not take their Perfection Co. Chaps: *E 
from any Power or Intereſt in the Lord, but from the Cuſtom of the holder 79, - 
Manor, by which they have been demiſed and demiſable Time out of 107 
Ideots and Lunaticks are both by the Civil Law, and likewiſe by the Godolph. 
Common Lau, incapable of being Executors or Adminiſtrators; for theſe Orph. Leg. 
Diſabilities render them not only incapable of executing the Truſt repoſed 86. 

in them, but alſo by their Inſanity, and Want of Underſtanding, they are 

incapable of determining whether they will take upon them the Execution 


of the Truſt, or not. : 


Therefore it hath been agreed, that if an Executot become Non compos, $alk 
that the Spiritual Court may, on account of his natural Diſability, com- 
mit Adminiſtration, to another. e e 


An Ideot, or Perſon Non compos, being robbed, ſhall be (a) bound | 2 


36. pl. i. 


oo ty IPL ; 2 Inft, 13. 
a Sale of his Goods in a Market-o vert. | . We” 
JJJ)ͥͤĩͤĩͤĩ[0 — „„ ; bound by a 
Fine and Non-claim, wide Tit. Fines and Recoveries, and 2 Inft. 5 16 *. Cannot bring an 3 of 
the Death of his Anceſtor.” 2 Hawk. P. C. 162.“ Yideinfra 86. F. 8. | 

T5 » 1 „„ S237 Y BY 08: 5 bet is 18 I 11 : a e 774 ö 1 | 
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(E) How far the Want: of Underſtanding will 
rt excuſe in Criminal Caſes,” by 
. * oh e TT 
I is laid down as a general Rule, that Ideots and Lunaticks, being by Hawk P. C. 
reaſon of their natural Diſabilities incapable of judging between Good 2. 
and Evil, are puniſhable by no Criminal Proſecution whatſoever. 1 
And therefore a Perſon, who (b).loſes, his Memory by Sickneſs, Infir- 1 Inf. e, 
Pe | A on 2 d kill F f f 1 81 f. ab af, ts IS $1 Ws LEN 3 In 54 © 
miiy, or Accident, ,and Kills himſelf, . is not a Felpde ſe, ' (h)) Burifa 

N 3 3 W * 5 "oj uw 5 he; 5 | ” L wart on 
boy: on lucid Interval kills himſelf, he is a Felo de Jer kid. Hit. P. C. 412 
el de : 1 II I ͤ w ] ⁰ͤ— > 3A WL 


> 
ei 1 4 * 
* 41 1 . 


So if a Man gives himſelf a mortal Stroke while he is Non tompos, and Hal. Hit. 
recovers his Underſtanding, and then dies, he is not Felo de ſe; for though F. C. 412. 
the. Death compleat the Homicide, the Act mult be that which makes the oh 
Offence. 3 ents | nnen 


: Bur it is not (c) every Melancholy or Hypochondriacal Piſtemper that Hal. Hit. 
denominates a Man. Non 1 75 for there are few who commit this Of. P. C. 42. 
fence, but are under. ſuch Inh tmities y But it muſt, be ſuch an Aliedktion of (c) In ; Mod. 

: | : We 
Mind that renders them to be Madmen, or Frantick, or deſtitute of the ſaid to he 
Uſe of Reaſon, : | V's $365 


the prevail- 
we : ; Th 24] 4 {3 wk < 60 g {3 JV. * THIF ; 2 4 'y 'F «59 . Pw 15 N 1 FY » wes ing Opinion, 
that a Perſon who kilts himſelf muſt be Nor com os of Courſe; on this Suppoſition, it is. impoſhble 
a Man in his Senſes f bid do a Thing 9 repu tant to Neaſon aud Nature. But in awk. P. C. 67. 
this Notiow is explode. And ſo in Comb. 2, ½ — DE is 
N nee 41 29009 ne bots baog du vs 24 f . | 
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rand as a Perfby Non compes Carief6t Ye a Er, #7 by Killing agel 5 Bae 86 
ſo nenher can he be guilty of 'Hotpicide in killing another, nor bf Petit Hal. Hiſt. 

reaſon 3 allo if one who has committed a Capital Offence become Non 8 
— Vor; III. 7 dd 09 bie at Ea N n 13q od 1876.7 compos 2 wide ſupra, 
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Ideots and Lunaticks, 
Letter (ß) amp before Conviction, he ſhall not be arraigned ; and if after Con- 


80, 81. viction, he ſhall not be executed. | . 

(a) Fitz. Co. It ſeems to have been (4) ancientiy holden, in reſpect of that high Re- 
* 157 gard which the Law has for the Safety of the King's Perſon, that a Mad- 
4 Go. . man might be puniſhed as aTraitorfor killing or offering to kill the King; 
2 Rol. Rep. but this is now () contradicted by better and later Opinions. L2G 
324. A 1 346 $: 1 e 1 9 
b) 3 In Co. Lit. 2479. H. P. C. 10, 43. Hawk. P. C. 2. and herewith my Lord | 
= Halit. P. 8.536. For he ſays, 2 the WaR. is the ſame between Raalad 20 f 
ſon, and that he that cannot act /#/onice, or Jnimo 8 cannot act proabruric.—-But as this Ex 


tion laid down by my Lord Coke, 4 Co. 124. though contradicted by himſelf, 3 Inſt, 46. tends ſo much to 


the- Safety of the King's Perſon, be is got willing to queſtion it. 


Hal, Hiſt, The great Difficulty, in theſe Caſes, is to determine where a Perſon ſhall 
P. C. zo. be faid to be fo far deprived of his Senſe and Memory, as not to have any 
of his Actions imputed to him; or where, notwithſtanding ſome Defects 

of this Kind, he ſtill appears to have ſo much Reaſon and Underſtanding 

as will make him accountable for his Actions, which my Lord Hale di- 

ſtinguiſnes between, and calls by the Names of Total and Partial Inſanity; 

and though it be difficuk to define the indiviſible Line that divides perfect 

and partial Inſanity, yet, ſays he, it muſt reſt upon Circumſtances, duly to 

be weighed and conſidered both by the Judge and Jury, leſt on the one 

Side there be a Kind of Inhumanity towards the Defe& of Human Nature, 

or on the other Side too great an Indulgence given to great Crimes; and 
the beſt Meaſure he can think of is this: Such a Perſon, as labouring un- 

der melancholy Diſtempers, hath yet ordinarily as great Underſtanding as 

ordinarily a Child of fourteen Years hath, is ſuch a Perſon as may be 

5 guilty of Treaſon or Felony. 3 ; 3 
Vide fra. It hath been already obſerved, that he who is guilty of any Crime what- 
Leiter (B) ſoever through his voluntary Drunkenneſa, ſhall be puniſhed for it as much 
80, 81. as if he had been ſober. N 1 . 

Keil. 3. Alſo he who incites a Madman to do a Murder, or other Crime, is a 
| 2 798 principal Offender, and as much puniſhable as if he had done it himſelf. 
awk. P. C. | PRs 2 * 3 
2 And here we muſt obſerve a Difference the Law makes between 
2 Rob, Abr. Civil Suits, that are terminated in compenſationem damni illati, and Crimi- 
05. 134. nal Suits, or Proſecutions, that are ad Pænam & in Vindifiam criminis 
Co. Lit. 247. commiſi; and therefore it is clearly agreed, that if one who wants Diſ- 
Hawk. P. C. cretion commits a Treſpaſs againſt the Perſon or Poſſeſſion of another, 
34 Hit. he ſhall be compelled in a Civil Action to give Satisfaction for the 
P. C. 15, 16, Damage. 4 55. 5. 00 4517 3 


38. f 1 2 : A DE 

(F) How far their Acts are good, void, oz void⸗ 
able: And of the late Pzoviſſons by Statute- 

ends 30g OW we muſt firſt diſtinguiſh between Acts done by Ideots and Lu- 

eat, II ddt in Pair and in Cb Of Record» tht x 1 thoſe flemaly 


Co. Lit. 247. acknowledged in a Court of Record, as (c) Fines and Recoveries, and 
(:) A Pur- the Uſes declared on them, they are good, and can neither be avoided by 
chaſe. 3 3 themſelves nor their Repreſentatives ; for it is to be preſumed, that had 
grew cer they been under theſe Diſabilities, the Judges would not have admitted 
Deed, Fine ther to make theſe Acknowledgments, FF k beerefore 
70 dees from a Lunatick, but previous to his being found ſuch, ſaid to be ſet afide in Chancery, 


2 Vern. 678. f Vide ante 85, ill. n. 
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* Therefore if a Perſon Nes compos acknowledges a Fine, it ſhall ſtand Page 87 
againſt him and his Heirs for though the Judges ought not to admit of a 4 Co. 124. | 
Fine from a Madman uoder that Diſability, yet when it is once received 39% 453. 
ir ſhall never be reverſed, becauſe, the Record and Judgment of the Fir, . 
Court being the higheſt Evidence that can be, the Law. preſumes the Co. Lit. 247; 
Conuzor at that Time capable of contracting; and therefore the Credit of 
it is not to be conteſted, nor the Record avoided by any Averment againſt 
the Truth of it. ß ENS OReT ; q | 
So in caſe of a Fine, levied by an Ideot, it ſhall ftand againſt him and 2 And. 193. 
his Heirs ; for no Averment of Ideocy can vacate the Fine; nor will an 4 Co. 124. 
Office, finding him an Ideot a nativitate, be fufficient to reverſe the Fine, 
for that were to leſſen the Credit of Judgments in Courts of Record, by 
trying them by other Rules than themſelves. ' nas 
As to Acts done by them in Pais, they are diſtinguiſhed into void and , co, 124, f. 
voidable, though as to themſelves they are regularly unavoidable, becauſe no Beverlyy's. | 
Man is allowed to difable himſelf, for the Inſecurity that may ariſe in Cafe, 
Contracts from counterfeit Madneſs and Folly : befides, if the Excuſe pn Tit. 
were real, it would be _—_— that the Party ſhould know or remember . N. B. 20 
' what hedid; but their Heirs and Executors may avoid ſuch Acts in Pais, Cro. Eli. 
by pleading the Diſability ; becauſe if they can prove it, it muſt be pre- 398. 
ſumed real, ſince no Body can be thought to counterfeit it, when he can 
expect no Benefit from it himſelf. © N ö 
The Feoffment of an Ideot, or Non compos, is not void, but voidable z 4 Co. 123, He. 
but it cannot be avoided by himſelf by Entry, &c. and the Reaſon hereof Show. P. C. 
given in ſome Books is, as before obſerved, becauſe no Man by Law is Ck 3 
permitted to diſable himſelf; but the better Reaſon in this Caſe ſeems to 433. 
be, that anciently thoſe Feoffments were made not only for the Benefit Ld. Raym. 
of the Parties, but of the Realm, being annually paid for by the Artend- 313. 3 Mod. 
ance of the Tenants in Military Service, or in Tillage, and fo were pre- 3%: 
ſumed to be equally for the Benefit of the Lord and Tenant, and chere 5 3 
fore they were not held te be void in themſelves; and Ne an Infant, Show. 296. 
at the Age of Diſcretion, defined by the Law, might avoid them, and Comyns 45. 
| chooſe which is moſt for his Benefit; yet as to 4 Perſon of Non ſane Pl, 30- 1 
Memory, there being no Time defined when he recovers his Senſes, he T. fed. 1 
cannot avoid ſuch Acts of his own by any ſubſequent Act of his ; but 3 Salk. Lig 
the King, who is the univerſal Curator of all Madmen, may by Writ ge pl, 10. ; 
Hdiota Inquirendo avoid ſuch Alienation, on Office found; for the Office, 2 Salk. $76. 
being of equal or greater Solemnity than the Feoffment, gives Notice to Fl. * 618. 
all Men in whom the Freehold is veſted ; and after ſuch Office, if the | 
Commiſſion of Lunacy be diſcharged, the Lunatick is reſtored to his Lands, 
becauſe the King is the proper Perſon to judge whether ſuch Alienations 
are for the Benefit of the Lunatick, or at what Time he is to be looked 
upon to be reſtored to his Senſes; alfo the Heir may avoid ſuch Alienations 
by Entry or Writ of Dum fuit non compos, for the Reafons before given; 
but the Fine or Recovery of a Lunatick cannot be avoided, becauſe they 
are Acts of Record, and the Judges are ſuppoſed to take care that no ſuch 
Alieantions be allowed, and if they be, there is no Way of rectifying the 
Error by a Matter of equal Notoriety. . 7 
But though the King, or Heir, may avoid the Feoffment of a Non con- Le 25, 26, 
pot, yet if ſuch a one be, by 8 found an Ideot a vativitate, or a 8 Co. 170. 
Lunatick from ſuch a Time, though the Tnquifition hath Relation to the Tour/en's 
- Nativity, or Time of his becoming a Lunatick, ſo as to avoid meſne ©*** 
Acts, yer it ſhall not have Relation to theſe Times to intitle the King to 
che meſne Profits, for theſe the Tenant is intitled to in Conſideration, of the 
Services which He is obliged to do to thofe of whom the Land is holden; 
(a) alſo the King's Title muſt appear by Matter of Record, which catinot 
de before the Inquiſition found. 
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* co. 124. Alſo ſuch Heirs and Repreſentatives, as can take advantage of the 
voidable Acts of thoſe they repreſent, muſt be Piivies in Blood as Heirs 
Page 88 * are, or by Repreſentation. as Executors; but Privies in Eſtate, as thoſe in 
Remainder or Reverſion, or by Tenure,. as the Lord by Eſcheat, cannot 
tte Advantage of the Diſability of him ho made the Feoffment. 
2 Rol. Abr. But the Releaſe, Surrender, Letter of Attorney to give Livery, War- 
77% ,, Tanty, or any other Deed or Writing obligatory, though they regularly at 
ae 5. 124% Law, as hath been ſaid, bind the Non compas, are mere Nullities with re- 
ſpect to others, and differ from a Feoffment, Whicigis a Matter of greater 


Solemnity, being antiently tranſacted Coram paribus curtis, who ſigned 
their Atteſtation to the ſame, which, it is pre ſumed, they would not have 

done, had the Indiſcretion been apparent. . kel 62 % 8 7 100 
Carth. 435 Therefore where a Perſon Non compos being Tenant for Life, with Re- 
2 Salk. 427. mainder to his firſt and other Sons, Remainder. over, did before the Birth 
BY ng 576. of any Son ſurrender to him in Remainder, with an Intent to deſtroy the 
how. Par, contingent Remainders, and died, leaving Iſſue a Son; and in this Caſe it 
Ca. 152, 3. was holden, 1½, That the Suarender was void ab initio, and not barely 
3 Mod. 301. voidable; for had it been voidable only, yet if at any Time it had been 
* _ effectual to merge the Eſtate for Life before the Birth of a Son, it could 
8. C. Thompfon not have been revived again by any Act ex poſt fatto, 2dly, That the 
verſus Leach, Surrender being void ab initio, the Son, though he did not claim as Heir, 
adjudgedin but by way of Remainder, may take advantage of it: And this Reſo- 
ow _ lution Regs e to the ſtricteſt Rules of Reaſon and Law; for if the 
tue Houſe. of Surrender had been allowed good or voidable only, it would have been pre- 
Lords. judicial to all his Sons after born, who were Strangers, and third Perſons, 
and there could no Uſe be made of the Surrender but to do them Miſchief, 
2 Which the Acts of a Madman ought not to be allowed to do, when, by a 
1 rea ſonable Conſtruction, it is in the Power of the Court to help them: 
And in this Caſe, a Difference was taken between a Feoffment and Livery 

made propriis manibus of an Ideot, and the bare Execution of a Deed by 
ſealing and Delivery thereof, as in Caſes of Surrenders, Grants, Releaſes, 
Sc. which have their Strength only by executing them, and in which the 
885 Formality of Livery and Seiſin. is not ſo much regarded in the Law; and 
þ therefore the Feoffment is not merely. void, but voidable ; but Surrenders, 
; 1 (a) There- (a) Grants, Sc. by an Ideot are void, ab initio. eggs. 
. | fore if a Man | 7 : | 
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of non ſane Memory, being ſeiſed of a Carve of Land, grant à Rent leit out of the ſame Land in Fee, 


6 5 and die, and his Heir enters, and the Grantee dift rains for the Rent behind, the Heir ſhall have an Ac- 
14 tion of Treſpaſs ; but if the Grantee had diſtrained in the Liſe of the Grantor for the Rent behind, the 
| Grantor ſhould. not have an Action of Treſpaſs ; for he cannot avoid hisDeed by diſabling himſelf. Perk. 
ith l. 21. . Sag | 7 . l 1959 „ gib + eine 10 000193000 
'\ : 1 75 28 Fe Þ If an Ideot or Lunatick enter into a Recognizance, or acknowledge a 
1114 10 Co. 42. b. 


Statute, neither they themſelves, nor their Heirs nor Executors, gan avoid 

2 Inſt. 483. far JE n & tells 1 fir N 
Bro. Fait In- them; for theſe are Securities of à higher Nature than Specialties and Ob- 
| rol. 14. gations, which yet they themſelves cannot avoid, and being Matters of 
Record, and equivalent to Judgments of the ſuperior. Courts, neither they 
themſelves, their Heirs nor Executors, can avoid tùhem 
Co. Lit. 166 a. If Parceners of Non ſane Memory make Partition, unleſs it be equal, 


it 

| ſhall only bind the Parties themſelves, but not their Iſſue: And che Rea- 
ſion it binds. the Parties themſelves is the ſame that all other Contracts 

bind them, viz. becauſe no Man is admitted to ſtultify, himſelf : And the 

Reaſon their Iſſue may avoid ſuch Partition is the ſame likewiſe for 

| which they may avoid all other Contracts made by ſuch Anceſtors. during 


their Inſanity, viz, becauſe they may be admitted to) ſhew the- Incapa- 

4 Co. 125. City. 6f their Anceſtor, and ſo avoid all Acts, dove by them during that 
wo. INN ») Time, ider $3059] 39 257M yd idee Mete: $107 „% v3 llt "> 
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his legal Right! But this ic ſeems, muſt be at the Suit and Application of 
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the Settlement, and the iſſuing out of the Commiſſion . and charged IIke- 17 


Party legally committed, are void, and it muſt be at the Peril of bim 


ſtanding. 
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And although; as hath been obſerved, according to the ſtrict Rules of 
Law na Perſon is allowed to ſtultify himſelf, yer it, ſeems that evep at 


Law the Contracts of Jdeots and Lünaticks, after Office found, and the _ 


. 4 


who deals with ſuch a one; and that if afterwatds the Commiſſion. o 8 1 
Lunacy be ſuperſeded or diſcharged, the Non compoy Tha be reſtored to Page 99 
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his Committee, © „ ä 
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Alſo there are frequent Inſtances in Equity, where not only Ideots and But for this.” 
Lunaticks, who come within the Protection of the Law, but alſo Perſons vie Chan. 


of weak Underſtandings have been relieved, e e to Have O. 113.133. 


been impoſed upon in their Dealings and unreaſonable Purchaſes, and Se: 2 | 
curities obtained from them ſet aſide in their Favourn. x 4144 678. 

A Bill was brought by « Lunatick and his Committee, to ſer aide a . 
Settlement which had been obtained from him by the Defendant before the ps a wo 
iſſuing out the Commiſſion of Lunacy, but ſubſequent to the Time wherein Riglir, Fg) 
by the Commiſſion he was found to have been a Lunatick, and the Bill,., * <- 


(RS 2nzing' 


charged ſeveral Acts of Inſanity and Diſtraction previous to the making of 
wiſe, that the Commiſſion of Lunacy was ſtill in Force: To this Bill te 
Defendants demurred, for that it was againſt a known Maxim in Law, that 1 
any Perſon ſhould be admitted to ſtultify himſelf ; becauſe during the Con- 1 8 5 


tinuance of the Lunacy he cannot be ſuppoſed to know what he did. But 


my Lord Chancellor over- ruled the Demurrer, and ſaid, that Rule was to 
be underſtood of Acts done by the Lunatick to the Prejudice of athets, that 
he ſhould not be admitted to excuſe himſelf on Pretence of Ltinacy; but 
not as to Acts done by him to the Prejudice of himfelf.; beſides, here, the 


Committee is likewiſe Plaintiff, and the ſeveral Charges of. Lunacy are by 


him in behalf of the Lunatick; and it has been always held; that the De- 
fendant muſt anſwer in that Caſe; and fo he was ordered to do here, 
though the Settlement was not unreaſonable in itſelf, being only to limit 
the Eſtate in queſtion to the Defendants the Uncles, in caſe of Failure of 


Iſſue Male of the Lunatick, with Power for the Lunatick to charge the 


ſame with conſiderable Portions for his three Daughters, with a Power of | 
Revocation. | 2 | | 4: 28 206A 30H os biel: a 

Ideots and Lunaticks, during their Lunacy, are | incapable of making FS 9a 
(a) any Will or Teſtament; as are alſo Perſons grown childiſh by reaſon _ 4 by, 
of extreme old Age; ſo one actually drunk, if he be ſo drunk as to have Orph. Law. 
loſt the Uſe of his Reaſon :' But though a Perſon who wants Underſtand» 25. 
ing cannot make a Will, yet the Rule herein is not to be taken from his (a) The Sta- 
not being able to meaſure an Ell of Cloth, tell twenty, or the like; but m_— 32 0 
whether he have Senſe enough to diſpoſe of his Eſtate with (5) Under- ee on 

3 0» Fett IN £24 5 935 5117 41 £15  difpoſe of 

bag toned / d , 10,0911 i313 Leads by 
Will, excepts Infants, Ideots, Feme Coverts, and Perſons of non ſane Memory. (5) That it is ſuffi- 
cient that they be able to anſwer to familiar and uſual Queſtions. Cro. Jac. 497. 6 Co. 23. a. 
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But every Perſon making a Will is preſumed to be of ſound Underſtand- Swinb. 72. 
ing, until the contrary be proved B cher the Ouus probandi lies on the e 25. 
other Side: If the Teſtator uſed to have Fits and lucid Intervals, and it g Co. 1. 
cannot appear whether the Will be made in the one or the other Time, it 

ſhall be preſumed to be made in the lucid Intervals, if there be no Argu- 

ment of Folly in the Will; nay, though the Teſtator had no lucid Inter- 

vals, yet if it cannot be proved that he was mad at the Time of makin 

the Will, it ſhall be perſumed there was an Intermiſſion of Madneſs at the 

Time of mak ing the Will, if the Will be a ſenſible, orderly Will; but the 


leaſt Word of Folly in ſuch a Will will overthrow it: On the other hand, 
Vor. III. = SES | if 
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ib one be a very Idegt, and make a good ſegſible Will, yet the Will all 

„,, dd TS OUT OR, 
Godolph, 26. ff a Perſon of found Memory makes his Will, and afierwards becgmes 
Co. 126. N. iy iT thi TEN WS R FAS Og. pr. F the. Will Ag 1 2 4 Bill: vill an. 
4 Non campos, this is no Revocation of the Will; yet (e) a Bill, will Por. be 
e) Vern. 105. in the Life-rime of the Non campos, to eſtabliſn the Teſtimony: of; the Wit⸗ 
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.  » Hels in perpetuam rei Memoriam to ſuch a WII. 
* Pagego By the 4 Geo. 2. cap. 10. it enxted, & That it ,ſhall and may he 
eng Ideot, Lunatick, or, Nan 


nl k i d 


By ftat. 15. * lawful to and for any Perſon or Perſons, b 
Geo. 2.c. 30. “ compos mentis, or for the Committee or Committees of ſuch Perſon or 
Lunaricks are «Perſons, in his, her, or their Name or Names, by the Pirectian of the 
from marry. . Lord Chancellor of Great Britain, ot the Lord Reeper, or Commilſhoners 
« at Seal far 1 , ſignified by an Order made ypan 
clared of ſan © hearing all Parties concerned, on the Petition of the Perſon or Perſons for 
Saad © whom ſuch Perſon or Perſons, being Ideot, Lunatick, or Non compos 
G.. 8 * mentis, ſhall be ſeiſed or poſſeſſed in Truſt, or of the Mortgagor or 
17 Geo. 2. Mortgagors, or of the Perſon or Perſons intitled to the Monies ſecured 
8 « by or upon any Lands, Tenements or Hereditaments, whereof any fach 
mmonly  « Perſon or Perſons, beipg Ideot, Lynatick, br Non .compos-mentis, is pr are, 
Vasen AR) or ſhall be ſeiſed or poſſeſſed by may of Mortgage, or of the Perfon or 
dangerous Perſons intitled to the Redemption thereof, a0 iconvey and aſſute any 
Madmen mays“ ſuch Lands, Tenements or Hereditaments, in ſuch Manner as the Lord 
be con fined by ice Chancellor, Sc. ſhall by ſuch Order ſo to be obtained direct, to an 
N of the &« other Perſon or Perſons; and ſuch Conveyance or Aſſurance, ſo t · he in 
cars. 4 and made as aforeſaid, ſhall be as good and effectual in Law, to all In- 
4 tents and Purpoſes whatſoever, as if the ſaid Perſon or Perſons,” being 
Adeot, Lunatick, or Non compos wentis, was or were, at the 'Time of 
* making ſuch Conveyance or Aſſurance, of axe Mind, Memory ant 
Underſtanding, and not Ideot, Lunatick, or Non compos mentis, or had 
by him, her, or themſelves executed the ſame; any Law, GS. 
And it is further enacted, That all and every ſuch Perſon and Perſons 
being Ideot, c. and only Truſtee or Truſtees, Mortgagee or Mort- 
+ gagees as aforeſaid, or the Committee or Committees of all and every 
55 ſbch Perſon and Perſons being Ideot, Lunatick, or Nox compoes montis, 
„ and only ſuch Truſtee or Mortgagee as aforeſaid, ſhall and may be im- 
6 powered and compelled, by ſuch Order ſo as aforefaid to be obtained, to 
4 make ſuch Conveyance or Conveyances, Aſſurance or Aſſurances as 
& aforeſaid, in like manner as Truſtees or Mortgagees of ſane Memory are 
«© compellable to convey, ſurrender or affign their 'Fruſt-Eftates or Mort- 
6 ga es.“ PP Lox. es I . {4,00 21 5 ' 5 
755 14 Geo. 3. cap. 49. Mad-houſes are regulated. None may keep 
more than one Lunatick (except committed by the Chancellor,) on pain 
of 5001. without annual Licence from Commiſſioners, appointed by the 
College of Phyſicians, for Seven Miles round London, and by the Quar- 
ter Seffions elſewhere. —— No Perſon to keep two: Houſes ; Commiſſion- 
ers to viſit once a Year, or when required by the Chancellor, or either 
Chief Juſtice, or when they think fir, and examine Perſons confined, and 
Where, and by whom. The Keeper receiving a Patient without an Or- 
der rom a Phyſician, Surgeon, or Apothecary, or not ſending Notice to 
the Secretary of the Commiſſioners, in three Days gear London, or four- 
teen Days, elſewhere, forfeits 100 . This Act does not give any 
en Jullification, bus all, myſt be juſtified a3, cammos Lam] 
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05 | How they ure Ne tid Weld. 


"HEN an Ideot goth ſue or defi be ilh Bor- Ae. By Ctardian, ts. 
V eee or Attorney, but he muſt be ever in proper Perſon. b. F. N. ;. = 


# The Sta- 
wii Wan. 2. d. if. Wisäd' bbr Gia [deot. "I Ing, po 


But otherwiſe of him "who becorties n compos 4; 1 5 ke wal, ap- 4 Co. 124. b. 
peer by Guir dnn ff wifi Ngo, or by A5 5 if of fall Ae. | Palm. 520 


v. 28and. 235. 


| 11 a 5 ſs be c mitted ; in the Lands of a Lunatick w Il 

dommistch, GH the” Goriinite cat bring an NA r Th ee X 

this muſt be 4 in the Nane uf the 'Eunatick, | the Commit - 
tee of a Lu- 


natick brought a Bill to be relieved againſt a Debt aſſigned by the Lunatick without Conſideration, and it 
was held not neceſſary that the Lunatick ſhould be made a Party. i Chan. Ca. 11 13. — But that it is other - 
ww of an Ideot. 1 Chan, how 15 3. 
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it 3 Lupstick bee he what . A I ICS aged to bie to Vern. 106. 
defend the Suit. 
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Indizments. 


N fodifiment | is Abel a an PLEAS at the Suit of the King, 2H.P.C,20g, 
by the Oaths of twElve Men, of the ſame County wherein the 
Offence was committed, returned to inquire, of all Offences in 
general in the County, determinable by the Court in which 

they are returned, and finding a Bill brought before them to be true: 

Bur ben ſuck Avcufarion is found by 4 Grand Jury, withour any Bill 

brought before them, and afterwards reduced 77 a formed Indictment, it 

is called (a) a Preſentment: And when it is found b 40 Jurors returned to 1% A res 

inqulre of tharpafriculze Offence only which is indicted, it is ptoperly call- ſentment is a 

ed an nh AH Ns | more compre» 

| eg an Indiamenti is an Accuſatio iven ainſt a Perſon by a wn 
a] e Tobi nor, „ae he is put to alle ove Peta entments not only include ſueh 
Indictments, but alſo ſome other Informations, whereunto the Par ty is 95 put to anſwer; as Preſent- 


ments of Felo de ſe, of Fugam fecit, of Deodands, of Deaths per 1 2 Hal. Hiſt. P. C. 15 2- 


hat regularly all Preſentments and Indictments are traverſable, and conclude not the Party, or , 
Re og der Kat 2 Hal. Hit. P. C. +: | 


* the better 3 17 Law —— the ſame hath been 
teduced to the following Flad 


(A) Of the Nature of an Indſement, and how far it is 


dcdonſidered as a Pooſecution- at the Sult of the King. 
92. ) Where 


3 — oY 1 — 8 
Indictment, 


7 ; — 


89 © Where it is neceſſary, 02 the Party may be tried fo) a 
Capital Dffence without it. 9g 
(C) By whom tt is to be found; and waren who! may and 
obught to be Indiſtozs. 95. bla HAHNRT 
(D) Wlihether'the Indickozs oꝛ Stary Jury may find Patt! ot 
a Bill bzought before them true, and Part falſe. 95. 


(E) What Patters are fndiftable.. 96. 
(F) Within what Place the Offence inquired of a ariſe. 
97+ 


(G) What ought to be the Form of the 50 of an Joe 
ment at Common Law. 10. 


.- * * 4 
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1. How the Body of an Indictment at 2 Law ought 
to ſe forth the Subſtance and Manner of the Fact. 100. 


2. How, the Perſons mentioned or referred to in it. 103. 


* 


'# 


3. How, the Thing wherein the Offence was committed. 
3 1 3 

4. How: the Circumſtances of Time and Place. 106. 

Where the Offence indictable may be laid jointly, and 
where ſeverally, and where both jointly and ſeverally, and 
where the . Offences. of ſeveral Perſons: May be laid in one 
Indictment. 108. 


6. Wh ether the Words Vi & Armis bein any Cale necefſry 


108. - 
7. Whether it be neceary to lay the Werds contra raus. 
109. 


8. Whether it be neceſſary t to hy it contra ce & Digni- | 
tatem Regis. 110. 
1 Whether it be neceſſary to lay it in ” Contemprum bas. 110. 
Whether neceſſary to lay it i licite. 1 10. | 
1 5 Whether a Deed in any of theſe Particulars be amend- 
able. 110. 1 8 8 | 
12. Additional Obſervations, as to Pleading, Arraignment, 
Trial, and Judgment, &c. from modern Caſes. 111. 
(H) What ought to be the Foxm of an Jndixment upon 
aStatute. 117. 
hed herein, 


1. Whether it be eue that ſuch Indictment recite the 


Statute whereon it is grounded. 111. 
3 2. What 


= r rer Mat Wi boch e . "Hh. Nh. mp 
59H „Hor far it Is necefary" to bridg the Offs indtQal Wich- 
in tie veiy Words er dle stile. THE ee 


4. Wbetber an Ladicment grounded on 4 Statute "that will 
Ind: maintain it, m te add as "in Ticiba5ent ut Cortlindh | 
Law. 114. © 


$5. How far it is ann to conclude . R Statuti. 
11 * ; 


2 — ought to de ae pln cle Fan Jil 
Sie: 
Py wer an Jndiiment may be quathed. Þ 16, 


; * 
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(a) Of the ature ef an t, and Joh 
far it is 1 as Profecution at the Snit 
bf the Ang. 


N Tait trebt h A brief POTN & uh Off dom at 
Perſon, which the Public Good 3 ſhouſd be p rid a ; & wh + 
ors | it is ſaid to be a be þ Frobcyngn'ay, e Suit of the * * 
Hence alſo, from its being the King's Suit, A is every Day admitted f 
that the Party, who proſecutes it, is a good Witneſs to prove it. 


* 3 

y ) a 

is 4 wt . 
* 


P. E. : 
And from its being the King's Suit it is agreed, thar no Damages can Rol. "Ae 


iven the Party ieved upon an Indictmen(, or any other criminal 20 1 


Proſecution ; notwithli anditg the King, hy his Com miſſion erecting a'new ? Rol-Abr 94. 
Court, expreſly direct that the Party ſhall recover his Damages by foct 1 I $314 
Proſecution. 3 : vis 2 . | 


P. C. 210. 


Alſo hes by Statdlfe Detnagls are den Ws the Party grieved by the © hoe 0 


Offence intended to be n it ſeems that they cannot be recovered on Cro. Careq48. 
an Indictment grounded on ſuch Statute, unleſs ſuch Method of recovering Rol. Abr. 


them be expreſiy given by the he Ne z but that 55 ought to be ſued — 15 55 
. 1 
al., 


in a, ion on the Statute, in the joy oc, the Party grieved. 6238 
if a Statute prohibit any Act B.. one, and by a Subſtantive 5 

ca gives a Recover by HIER of Debt, Bill, Plaint or gx P, LEN 

but mentions not Indiftment, the Party may be indicted upon the prohi- 2285 jan 

bitory Clauſe, and thereupon fined, but not to recover the Penalty, as 643-4: 

upon the Statute of 3 Fac. cap. 5. prohibiting Recuſants to baprize their 

Children by a Popiſh Prieſt ; bur then it ſeems the Fine 2 not to e-» 

. ceed the Penalty. 8 Bay 

* Bur if the A& be not prohibitory, bur only. that if any y Perſon ſhall do # Page 93 
ſuch a Thing he ſhall forfeit 54 to beſrecovered by AQion of Debt, Bill; Hl. ni. 
Plaint or Information, he capnot be indicted for it; but the ann P. C. 171. 
muſt be by Action, Bill, Plaint or Information. 

And although Damages cannot be recovered on an Indictment, yet the K. 2 - 
Court of King's Bench, having the King's 0 5 Seal For that Putpb 17 4 
may 1 to the Profetutot the chird Fart oft c Fine alſteffeF on a cri inal Þ 14 2 

tion for any Offence whatſoever. 


Vol. III. P p SS Alſo 


Hark. Alſo it is every Day's s Practice of that Court to inguce Defendants to 


| | P. C. 210. make Satisfaction to Proſecutors for the Coſts of the roſecutiòn, and alſo 
| nn for the Damages ſuſtained by the Injury, .whereof:the; Nefendarits are con- 
9 | victed, by 1 intimating an Inclinapo con that Account, to, mitigate the Fine 
HY due to the K. 
4s | | IIf a Man iv indicted for Infolting z Juſtice of Peace in the Execution 
wy. of his Office, the Defendant's Recogniza n not be diſcharged, 
it. | | though the Tuttce dies, but he muſt plead. Wil. 222.) | 
"it | TITER TO TEM ao Ia: u a a REN FEST 143 * 2 — 
i | (B) here it is neceſſary, oꝛ the party 1 may 
1 be tried foꝛ a capital Offence without tt. 
; | 2 Hal. Hit, TN all RPE Cauſes the 3 * _ * way, . part 3 93 
tr P. C. c. 0. J nant to the Common Law, and the Statutes of Magna Cbarta, cap. 29. 
py | | s E. 3. cap. 9. 25 E. 3. cap. 4. 28 E. 3. cap. 3. and 42 E. 3. cap. 3. is by 
1 5 Preſentment or Indictment of twelve \ Men; yet at Common Law - 
48 | there were ſeveral Means of putting the Pgrty ro anſwer for/a criminal Of- 
if | | fence without any Indictment, ſome whereof are ſtill in Force, and others 
If: either grown obſolete, or wholly taken away by Statute. ' 
It 2 Hawk: I. If a Thief or Robber had, on freſh Purſuit, been taken 1 the 
* | P. C. 211. Manor, and the Goods found upon him brought into the Court with him, 
„ 8 8 he might have been tried immediately, without any Indictment: And this 
1 is ſaid. to have been the proper Method of proceeding in ſuch Manery which 
0 = (a) This Pro- had the F ranchiſe of Infangthefe, but is (a) obſolete at this Dax. 
Bi di ” 
* ms . is _— taken away by the Statates 25 E. 3. 8. 4. 28 E. 3. e. 3. 42 E. * e. 4. 
HY es Hiſt. c. 20. * 3 ee ee 
| it. 5 Hat. Hig: 2. Another Kind of proceeding. in | Caſes capital without Indietmebt is, 
N P. C. c. 20. Where an Appeal is brought at the Suit of the Party, and the Plaintiff is 
Ha (4) That ſuch (5) nonſuit upon that Appeal, yet the Offender ſhall be arraigned at the 
mw Nonſuit, der King's Suit upon ſuch Appeal; and ſo it is in caſe the Appellant die or re- 
1 28 1. leaſe; and in ſuch Caſe, although the Party be indicted as well as appealed 
1 w, 9 yet, upon the Nonſuit of the Plaintiff, the Proceeding for the King mal 
18 and that ſuch not be upon the Indictment, but upon the aue 47 
1 15 9 A Il muſt 
| 4 2 well commenced: But for this wide 2 Hawk. P. E. 212, 213, 
44 2 Hal, Hin. . If a Perſon indicted of T beaſt or Felony confeſſes the Fact, and 
13 8 . N a others of being guilty of the ſame Offence with him, by which 
. 55 | Lanning © he becomes and is admitted an Approver, the Parties accuſed may, —_— ----- 
1 hereof, wide Appeal, be tried without other Inditment or Preſentment. | | 
. 2 Hawk. P. C. | 
* 204. 2 Hal. Hiſt, P, C. 22 55 Sc. . | 
b : 2 Hale Hiſt, 4. There were. before the Statute of 1 H. 4. * 14. <iſtppents by parti- 
i P. C. c. 20. cylar Perſons, eſpecially of Treaſon, in oy penn which are ſaid ro have 
if been very frequent in antient Times 2 eſpecially in the Reign of Rich. 2. 
| * Pa age but are now wholly taken away by t le ſaid tatute; and therefore (c) where 


(% Serbe fel. in the Reign of Cbar. 2. the Earl of Briſtol preferred Articles of High 


vol. * 5 50. * Treaſon, and other Miſdemeanors, againſt the Earl of Clarendon, it was re- 
And note, 


That though in all capital Offences a Peer is to be tried by his Peers, yet it as ae be upon an 
Dae found againſt him by. a Grand Jury of Commoners. 2 Hawk. P. C. 424. 
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Indictment. 


1 by - the Judges. that ſuch Articles were 0 * the ſaid Stargte . 
1 H. 4. . | 2 
But b by the Houſe of Commons of. High Treaſon, or 4 Hit. 

other Miſdemeanors, in the Lords Houſe, have been frequently in Practice, P. C. c. 20. 

notwithſtanding the Statute of 1 H. 4. and are neither within the Words nor 

Intent of that Statute; for it is a Freſentment by the moſt Tg Grand | 

' Inqueſt of the whole Kingdom. 

5. If in a Civil Action in the King' s Bench d: Mulicre abdufte. ae 5 1 P:C. 
viri, upon Not guilty pleaded, the Defendant be convicted and found 211. and 
Guilty of having carried away the Woman and Goods with Force and felo- 8 . 
niouſſy, he may be put to anſwer the Felony without farther Accuſation; cited. wr: 
for ſuch a Charge, by the Oatbs of twelve Men on their Inquiry into the 2 Hal. Hitt. - 
" Merits, of a Caule, in_a Court which has uriſdiction over the Crime, is c. 20. 
equivalent to an Indictment; and the King being always, in Judgment of 
Law, preſent in Court, may take advantage of any Matter bereit * | 
Fg diſcloſed for his Benefit. 

So if upon a Special Verdict, in a common "AQion * Treſpaſs brought 2 2 Hawk, 
in the King's Bench, it be found that the Defendant took them -felo- *: . 21k s 


H . 
niouſly, this may ſerve for an STING. The? „ | * 70 Hiſt. 


So if in an Action of Slander, for ten a Man 7 Thief, the Defendant 2 Hal. Hiſt. 
juſtifies that he ſtole Goods, and Iſſue thereupon taken, and it be found for P. C. c. 20. 
the Defendant; if this be in the King's Bench, and for Felony in the ſame | 
County where the Court ſits, or if ĩt be before Juſtices of Aſſiſe, who have 

alſo a Commiſſion of Goal-Delivery, he ſhall be forthwith arraigned upon 
this Verdict as on an Indictment z and the Reaſon, is, becauſe here is 
a Verdict of twelve Men in theſe Caſes, and ſo the Verdict, though in a 

Civil Action, ſerves the King's Suit as an Indictment, and is not contrary 
to the Acts of 25 E. 3. cap. 4. 28 E. 3. cap. 3. and 42 E. 3. cap. 3. which 
enact, that no Man ſhall be put to anſwer, Oc. but by. Indictment or 
Preſentndent. | 


But ſuch a F indingy in in a Court which hat not Cin Joriſdiction, f is 2 Hawk. 
of no Force. P. C. 211. 
Neither ſhall a Joy! 5 finding 4 guiley an the Trial of an laden a 
againſt B. amount to an Indictment againſt B. becauſe the finding of one p. C. 2 12. 
Man guilty on the Trial of another is extrajudicial, except only in the Caſe 
of a Coroner's Inqueſt of Death, taken on View; for the finding a Stranger 
guilty, upon the Acquittal of a Defendant, on the Trial of ſuch an! nqueſt, 
is not wholly extrajudicial, becauſe the Jury acquitting the Man on ſuch an 
Taquelt muſt inquire what other Perſon did the Fact. 

Alſo if on a Declaration in the King's Bench againſt A. for having been 2 Hawk. 
guilty of a Miſdemeanor mul cum B. the Jury find B. guilty; it is ſaid, P. C. 212. 
that ſuch a Finding 1s equivalent to an Indictment, becauſe it is not wholly | 
extrajudicial. 

6. If che Sheriff return a Reſcue of a Priſoner taken for Felony, of 2 Hal. Hiſt. 
Breach of Priſon by one arreſted * Felony, this is not ſufficient to P. C. e. 20: 


arraign the Party, nor doth it (a) co ntervail an Indictment, for 1 it is not 2 . 


by the Oath of twelve Men. 5. bt. | 


| | Abuſe offered 
to the Proceſs of a 8 is fach a Contempt as ĩs 1 by Impriſonment; for though by the Sta- 


tate of Magna Charta, Ic. no Man is to be impriſoned ine Judicio Parium, vel per legem terre ; yet it is 


one Part of the Law of the Land to commit for N not taken away by any Statute ; vide Tit. 
Attachments. $5 149 | 


- And dlthovgh Ls are rn end i in the Crown-Office 2 Hal. Hiſt. 
in Caſes Criminal, and by many Pena] Statutes, the Proſecution upon them P. C. c. 20. 
is by the Acts themſelves limited to be by Bill, Plaint, Information or 2 1 
Indictment, yet the Method of Proſecution of Capital Offences is ſtill to 12 
be by Indictment, except in the Caſes above-mentioned. 


(C) By 
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es (C) By whom it is to be found; and herein 
who map and aught to be Indictazs. | 
But for this 20 VERY Tndiftment is to be found by (a) twelve lawfal Liege'Free- 


vide Head of L men of the () County wherein the Cyme was committed, returned 
Nin. by the proper Officer, without the Nomination of any. other Perſon. 
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5 —_ « 
U (a) That if it | 
1 1 | appears by the Caption of the Indictment, or otherwiſe, chat it was found: by leſe than-twelre Men, he 
1 Proceedings upon it will be erroneous. 2 Hawk. P. C. 215.— But if zhere be thirteen, or moe, zoſ che 
8 Grand Jury, and twelve agree, it 1s ſufficient, though the reſt diſſent, 2 Hal. Hit. P. C. 161. (5) Por 


ö 9 they are ſworn ad Inuirendum pro Corpora Coritatus, an ot regularly inquire of a Fact done out of that 
1 | County for which they are ſworn, unleſs ſpecially enabled by AR of Parliament. 2 Hal. Hiſt. E. C. 163. 


|| e They muſt be Probi & Legales Homines; therefore it is a good Exception 

by: | i 2 Hal. Hiſt. Af 3 A a > 

Wt. p. Cle. to one returned on a Grand Jury, that he is an Alien or Villain, attainted 

—_ (e) Though it in a Conſpiracy, or decies tantum, or of Perjury, or (c) Outlawed, or At- 

"mA bein a Perſo- taint of Felony or Premunire. GER = | 

i nal Action. 1 | 

„ 2 Hal. Hiſt, P. C.— But this is left a Quere in 2 Hawk. P. C. 216. 

* | - > ——_ » — 
D) Whether the Judictozs, oz Gzand Jury, 


map find Part of a Bill bzought 


befoze them 
VVV 


. 2 Rol. Rep. IT ſeems to be generally agreed, that a Grand Jury muſt find either Bilke 
80 25 | 3 Bolt 206. 1 vera, or * for the Whole; and that if they take upon them to 
Rel: Rep, find it ſpecially or conditionally, or to be true for Part only, and net for 
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407. 2 Hawk. the Reft, the Whole is void, and the Party cannot be tried upon it, but 
P. C. 210. ought to be indicted a-new. 
3 Bull. 206. Hence it bath been held, that if a Grand Jury indorſe a Bill of Murder 
2 Rol. Rep. Billa vera ſe defendendo, or Billa vera for Manſlaughter, and not for Mur- 
52. Sid. 23. der, the Whole is void ; and the Reaſon hereof given is, that the Grand 
1 180. Jury are not to diſtinguiſn betwixt Murder and Manſlaughter, for ie is 
em so. only the Circumſtance of Malice that makes the Difference, and that may 
be implied by the Law without any Fact at all, and ſo it lies not in the 
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| | | Judgment of a Jury, bur of the Judge; alſo the Intention of their finding 
| [1 ED 1 Indic ments is, that there may be no malicious Proſecution; and therefore 
| 
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if the Matter of the Indictment be not framed of Malice, but is Verifimilis, 
1 + thoygh it be not vera, yet it anſwers their Oaths to preſent it. | | 
Via 2 Hal, But it ſeems to be naw agreed, that the Grand Jury may, without fub- 
Hiſt. 161. & jecting themſelves to any Puniſhment, find Part of a Bill true, and Part 
vide Fit. Ju: falſe, and that agaioſt the Direction of the Court, e 
"Hat. Hig, And it is ſaid by Hale, that if a Bill of Indictment be for Murder, and 
16. the Grand Jury return. it Billa vera quoad Manſlaughter, and [quaramus 


* 


%% Murder, the uſual Courſe is, in the Preſence of the Grand Jury, to 
Aae ip Malitioſe, and ex Malitia ſua precogitata, and Murdrawis, and 
leave in ſo much-as makes the Bill to be but bare 1 8 
2 Hal. Hit, But jet the ſafeſt, Way is to deliver them a new: Bill for Manſlaughter 
162 * and they to ingorſe it generally Nils utna, for the Words of the Indorſe. 
Te went. make. not the Indictment, but only evidence. the Aſſene or Diſſent 
the Grand Lagueſt ;, ip is the Bill itſelf is the Indictment, when affirm» 


But 
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"*Bur norwichitahiding his Diſcreriooar Po in the Gr, d Jury, „page 3 
the ſame Author, if 77 be killed by B. 1 Ts it doth TITER 52 7 me 
octift & occidentis, and a Bill of Murder be preſented to them, regularly, they, 138. ") 
ought to find the Bill for Murder, and not for Manſlaughter, or ſe defey. * 
dendo; becauſe otherwite Offences may be ſmothered without due Trial. 
and when the Party comes upon his Trial, the whole Fact will be examined 
before the Court and the Petty Jury; and in many Caſes it is a great Diſ- 
advantage to the Party accuſed ; for if a Mad kill B. in his own Defence, 
or per infortunium, or poſſibly in execuing the Proceſs: of Law, upon an 
Aſſault made upon him, or in his own Defence upon the Highway, or in 
Defence of his Houſe againſt thoſe who come to rob him, (in which three 
laſt Caſes it is neither Felony nor Forfeiture, but upon Not guilty plead- 
ed, he ought to be acquitted;) yet if the Grand Inqueſt find Ignoranius 

upon the Bill, or find the ſpecial Matter, whereby the Priſoner is diſ. 
miſſed and diſcharged, he may” nevertheleſs be indicted for Murder leven 
Years after. 

If the Grand Jury indorſe an Indiftciciir on the Statute of News Bil Yetv, 99. 
vera, but whether Ia verba prolata fuerunt malicioſe, ſeditioſe, vel contra, 2 Hawk. 
Ignoramus ; or if they indorſe an Indictment of forcible Entry and forcible wa — * 
| Detaine?r, Billa vera as to the forcible Entry, and Tnbramus as to tbe 
forcible Detainer; or if they indorſe, that if the Freehold were in J. S. or 
the Poſſeſſion were in J. S. then they find Billa vera, the Whole is void. 
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4 or ly Cg Offences, ſoch + Trae and A Fctobics/are in- 

1 dictable, but likewiſe all other Crimes being of a public Nature, 2 Hawk. 
and Mala in ſe, though of an inferior Kind; as Miſprifions, and all other P. O. 21 
Conteinprs;; all Diſturbances of the Peace; all Oppreſſions and all other Eacing 


1 
(a) Miſdemeanors whatſoever va a r evil AISLE be the Coth- fon 1 the 


Foot» f 
mon: RA mop CO. RY a: poblic. ; 


, Street in Los- 
ae to dt yer ont pr 1 not i eite, Bur. Rep, = * alt Where od was indicted for 
* 


an to k rd r of the R olls, and for wearing a Sword with an Intent to bill che Maſt 
the Its r. or RN E And it was movell in Arreſt, that an Attempt on!. 997! che diaſter of 


is not iſhabl 
our Law, [2 non eit Conatus wif ſeguatur effeftus ; but the Goat: held dleatly,” rh all thu * Babs 3 
Felony the Law be not as it Was heretofore, when Yoleutas 1 fache, yet, 2$ /b Matters of 
_MiGembanors, Attempts aud ee nee Sid. 230. Lev. 146, . 809. Bacon's 


i de of — 


Caſe, * vide infra. . 5 


51 1 105 | E. TCH 94 © 1 ty 
But no lojuries of 10 a : Natute, Wh, they 3 . concern a the 2 
155 can be punithet] by \ 1 0 Kaen at Common Law. t Bro, Indie 


” #11. eig. 
Curth. 277. Ereſetineht e % Bur. Rep. 11 277 1138. And W * one was indicted 
For theſe Woids, w. T Peace E no Power to fet ap = Watch hodfe' where the old 
ont ſtqod 3 and 88 was NE berauſe the. Words are not iadiQable, for it is a Queſtion 
e r 27 N pe > d 19.1027 Ta 4 861 


"Al generally, ere. A Statute e 
S orc he 


7 Aſſ. pl. 20. 


8 0 8 e as — Re- Fane $77» 
Pi ang e 12 pwn, Ce. exety ſoch Daobedience of sid. 200. 
b bac ingi 1235 art hath once beęn hned in an AC- S. P. The King 
a 1 Pp: catute Fine 15 5 —— * Bar ze the — v. Jones. Mich, 
ö 4 } the-Fine the. End of the is datiz 


Al Mie Lodge 14Geo.2 . 
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0 Reym. 99, 16 Mod: 336 a2 Modo yo, 1 — . 223, 446, 502, 
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_ Indictment. 


Page 97 Alſo if a Statute extend only to (a) private Perſons, or if it extend 
++ to all Perſons in general, but chiefly concern Diſputes of a private Na- 
87 „„ ture, (5) as thoſe relating to Diſtreſſes made by Lords on their Tenants 

(a) Sid. 209. cure ) & . 5 Hane ne 

(3) Med. 71, it is ſaid, that Offences againft ſuch Statute will hardly bear an Indict- 

288. ment. | 1 . W | | 

IL. ev. 299. 580 


Ray m. 205. Vent. 104. 2 aft. 121, 232. 2 Hawk. P. C. 211. 2 


Keb. 687, 697. 

| Alſo where a Statute makes a new Offegace, Which was no way pro- 
Show. 398, hibited by the Common Law, and appoints a particular Proceeding againſt 
3 Keb. 34, the Offender, as by Commitment, or Action of Debt, or Information, &. 
273 without mentioning an Indictment, it ſeems to be ſettled at this Day, 
Cro. Jae. 643, that it will not maintain an Indictment, becauſe the mentioning the other 
3 ie. 79. Methods of proceeding only, ſeems impliedly to exclude that of Indict- 
Palm. 388. ment. e eee Wb 1 . 26 noch 
Sid. 434 8 e 0 : Pan Eb okb een ee 
6 Mod. 86. 2 Rol. Rep. 247, 398. 2 Hawk. P. C. 211, Ld Raym. 682, 991. 10 Mod, 337. 12 Mod. 
104, 446, 502, 634. Fitzgib. 47, 65. Stra. 62. 2 Stra. 828, 1256, Barnard, K. B. 108. 2 Seſſ. Caf, 


19. 4 Mod. 144. Carth. 263. Bur. Rep. 545. 2 Bur. Rep. 303. , | 


© «8 
+ £44 h 


Trin, 3 Geo. Yet it hath been adjudged, that if ſuch a Statute. give a Recovery by 
or otherwiſe, it, authorizes 


1. Rex ver. Action of Debt, Bill, Plaint or Information, 
| _— a Proceeding by way of Indictment. 
LEM. 7 | | 
2Hawk P. C. Alſo where a Statute adds a new Penalty to an Offence prohibited alſo 
211. but for by the Common Law, it is in the Election of the Proſecutor to pro- 
_ _— 111. ceed either at Common Law, or on the Statute; and if he conclude his 
ar 113114" Indictment cont. formam Statuii? and cannot make it good as an Indict- 
ment on the Statute, yet if the Indictment be good as an Indictment 
at Common Law, it ſhall ſtand as ſuch; and the Words contra formam Sta- 
FOO, Rep: zuti ſhall be rejected. V6 bn neiroing nu to flug RL Y e ue 
1129, 1130. The true Diſtinction for granting or refuſing an Indict ment is this; 
Inga all ſuch Impoſitions or Deceits, where common Prudence is ſuffieient to 
guard a Perſon from ſuffering, the Offence is not indictable, but the in- 
jured Party is left to his civil Remedy; but where ſuch Methods are 
taken to cheat and deceive, as a Perſon cannot by ordinary Care or Pru- 
dence be guarded againſt, there it is an Offence. indictable, as falſe Weights 
and Meaſures, or falſe Tokens. 1 * 38 1d 
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| I [An Indictment for Extortion, may be at the Seſſions, Stra. 53 A 
wth Perſon may be indicted, for an Attempt to pick a Pocket, or commit 
Sodomy. Stra. 193. For ſaying of a Juſtice of the Peace, in the Execu- 
tion of his Office, You are a Rogue and a Liar. Stra. 420. Eor making 
great Noiſes in the Night, With a Speaking Trumpet. Srra. 704. For 
— 5 refuſing to execute the Office of Conſtable. Hra. 920. For habing Coin- 
ing Tools. Sra. 1074. & Star, 8 & 9 M. 3. cap. 26. vide Ca. temp. 
Hardw. 371. For not taking upon him the Office of Overſeer, when ap- 
i „pointed. Stra. 1146. For a Smell, tho not unwholeſome, if it renders 
: | | the Enjoyment of Life and Property uncomfortable. 1 Burr. 33 For 
not obeying an Order of Quarter Seſſions to pay two Shillings per. bee 
for Maintenance of a Grand. child. 2 Burr. 799. Where The 8 ence 
© 7 -intended to be guarded againſt by a Statute was puniſhable before, there 
tttehe particular Remedy given by Statute is 'camulafrue,” and does not take 
away the former; where the Statute enacts, that What was not pupiſhable 
before, hall new be puniſhable in ſuch a pat jeular Manner, iere that 
Mẽ˖ethod muſt be purſued, and not by Indictment. 2 Burr. 9075 * 
where the ſummary Remedy can be purſued, it is unreaſonable, oppreſ- 
ive; and wrong, to take the Remedy by Indictment- Rid: An Ihdiet- 
| ment lies againſt an Overſeer of the Pöbr, for refuſing t6 rectiy&a"Pavpec | 
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Indiument. 


EF wor Order of two © Juſtices) under 13 14 Car. 21 cap. 12. 15d. 3.549"; 
Indictment lies againſt a Pariſhioner, for not doing his Highway La- 
bour. 2 Burr. 8 32. It lies againſt a Conſtable, for diſcharging a;Perſon' 
brought to! the Watchchouſe, by a Watch- man in the Night. 2 Burr. 
864. By Stat. 30 Geo. 2. cap. 24. Any Perſon convicted of obtaining 
Money, by falſe Pretences, or ſending a Letter threatening to accuſe gl 
of a Crime puniſhable with infamous b rm with a View to obtain * K 
Money, may be fined, impriſoned, pilloried, Whipt, or tranſported, An bh 
Indictment does not lie for caſual Damage in doing a lawful Act. S ss. 
190. Nor for a Deceipt of a private Nature, as for not deliveting 6 | 
Quantity of Beer agreed and paid for. 1 Wilſ. ot. Nor for ſelling ſborg. 

Meaſure, tho! it lies for ſelling by falſe Meaſure. 3 Burr. 1697. Nor for Re 
a Treſpaſs of a private Nature, tho! laid vi et armis, as for entering a Tard, 
a Field, &c. if no Riot, or unlawful: deres 3 Burr. n 1 706, 7 | 

1-731. See farther 6 Com. Dig. 354)! 
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00 Within what Plate the Offence inquired of 
my „ 
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ets S& 1 ,7 +1 if 37 42% 1 2 
| \H E Grand Jury are ern ad Inquirendum pro Corgere comitatus, . Hal. Hig, 
- and therefore by the Common Law cannot regularly indict or pre- P. C. 163. 
ſent any Offence which does not ariſe __—_ the ne, or nnn for 2 Hawk. b. C. 
which they are returned, ... ns ni tot aa 

And therefore it is a good Exception to an cladicumen, that it doth not-2 Hawk P. C. 
appear that we Offence * mee, wo of: Precinct.- £5 +01 22. and ſe- 


1 ft 38 veral omg 
| 0 ,  rities there 
| Allo it hath been hikes: chat the ag * a Collateral Fat expreſ- i 8 
ly alledged in the Indictment, in a different County or Precinct, is void. 220 _ Ow" 
Alſo it hath been generally holden, that the Want ef an expreſs Alle- 2 Hawk, P. 0. 
gation of the Precinct where the Offence happened, is not ſupplied by put- 220O0O0. 
ting it in the Margent of the Indictment, unleſs it go farther, as by adding | 
in Fat predifto, E which ſeems to be futficient, where in the Body 1275 1 95 12 
of the Indictment no other County is named before. 1419272 133 
Alſo if a Fact be alledged in B. Jurte D. in even E. it is ſaid, that Cro. Jac. 41, 
hereby it ſufficiently appears that B. is in the County of E. © Baud"s Caſe, 
So if an Arreſt be alledged in the County of H. and one be indicted for + Ranks. 
reſcuing the Party arreſted, 70 without ſaying in what County,” it hall * in- P. C. 98 
ended to have been in the County of A. where the Arteſt was. k 
It K. alſo, that by the Common Law, if a Fact dene 10 one County 2 8 
pr: ve a uilznck t to another,. it may be indided in either“ 5 oe i P. C. 221. 
So if A. by feaſon of Tenure of Lands in the Coutity of B. de bound # pace og 
to repair a Bridge in the Cbunty of C. if the Bridge be 10 Decay, he may: Hal. + 
be indicted 1 Int oe off. that he is bound rutione tenune of bende in P. C. 164. 
the County of B. to repair che Bridge. eee e FE 10 ** 
* ?Atfo. by the Cömfnibnk Eaw, if ene guilty af a (4) Land obe Ha p 
* 0 ry the” Goods ſtol&n into another," lie May be eden in 8 ; 
eich 940% 0521 ni bas ,eandnulll fo 1 aut sc n (a) But if 4. 
307 1˙ 0 85 Iutwsl yd ban „immo? enmaA v9 yo boni 2g Had ? rob B. in the 
n of O. and carry the Goods wage de, of —— ganngt be rye: of Rubber in the County 


of D. 2 e the Rel le was in) 2 be. indi » gr Theft, in the 
County of D. becauſe it is Theft w 3 carries 7 . 85 Eso, Xe tele 1 75 i — 7 C. 2. 


a. 2 Hal, Hik. P. C. 163. | 0 1 Ip 
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| Indictment: | 


4. 


2 Hawk 

P. C 221. 
(6) Hawk. 
P. 111.— 
But for this 
wid. Sid. 
171. 

Kel. 79. 


2 Hawk, 
P. C. 221. 


2 Hawk. 


P. C. 221. 


2 Hawk. 


| P. C. 220. 


2 Hawk, 


m—— 


4 a Man marry two Wives, the firſt in a - foreign — and As 
ſecond in England, he may be indicted and tried for it in England upon 
the Statute of 1 Jac 1. cap. 11. which makes it Felony, becauſe the 
ſecond Matriage alone was Criminal, and the firſt bad-nothing unlawful 
in it, and was merely of a tranſitory Nature; and by (6) Hawkins, if the 
ſecond Marriage had been in a forei Country the Party might have been 
indicted here within the Purview of the faid Statute 1 Fac. 1. 

Alſo if a Woman be taken by force in one County, and carried iow 
another, and there married, the Offeniier may be indicted, c. in the 
ſecond County on the Statute of 3 H. 7. cap. 2. decauſe the ann 
of the Force amounts to a forcible Taking. | 

But if an Offence in ſtealing a Record, c. contrary to 8 H. 6. cap. TR 
be committed, partly in one County, and partly in another, fo as not 
to amount to a compleat - Offence wi hin the Statute in either, it is ſaid, 
that the Party cannot be indicted for a Felony in either, but only for a 
Miſpriſion. 

But notwithſtanding the above Inſtances, it ſeems agreed: as a general 
Rule, that, let the Nature of the Offence indicted be what it will, if 
it appear, upon Not guilty, to have been committed in a different County | 
from that in which the Indictment was found, the Party ſhall be ac- 

uitted. 

q And therefore at the Common Law, if a \ Man had died in one County 


P. C. 220, 1. of a Stroke he received in another, it was holden that the Homicide was in- 


65 The Of- 


ſender muſt 
be tried 
where the - 


dict able in neither, becauſe the Offence was nor compleat in either; but to 
remedy this [nconvenience, it is enafted by 2 3 E. 6. cap. 24. 5 That 
« where any one ſhall be felonioufly ſtricken or poiſoned in one County, 
“ and die thereof in another, an Indictment thereof-found by. the Jurors 
« of the County where the Death ſhall happen, whether before the Co- 
„ roner, on View. of. the Body, or whether before Juſtices of the Peace, 
& or other Juſtices, &c. ſhall be as (c) effectual, as if the Stroke, Sc. had 


been in the County where the Fatty ſhall die, or ue the Efeu 
ſpall beſo found.“ . No 15 2 


ny 


Death happened but an r may he brog in a either cn. 709.6 Uh 54 4 Cate. 2 Bal. 
iſt. 103. $628 1 F. 


2 Hal. Hiſt. 


P. C. 163. 


| 2 Hal. Hiſt, 


P. C 163. 


2 Hawk. P. . 


222, 3 


* Page 99. 


80 if 4 bad 1 a ns in * 8 of "Y and B. had 
been Acceſſory before or after in the County of C. B. could not hovs 
been indicted as Acceſſory i in either. County at Common. Law; but by the 
above Statute he is indictable, and. ſhall be tried in the County where % fv 
became Acceffory,, _ fails i 

It appears to have been a great Doubt at, Common. Lon: how Treafon 
done out of the Realm was triable ; ſome holding, chat it was only 

triable by Appeal before the Conſtable and Marſhal > others that it was 
indictable in any County where the King. pleaſed 3. and ſome that it was 
| Indictable where the Offender had Lands; But for a plain Remedy, Or- 
der and Declaration of this Matter it is engeted by 9 7 H. 8. cap. 2. That 
all Offences than or after made or declared to be Treafons, Miſpriſion? 
« of Treaſon, or Concealments of Treaſons, done. out of this Realm of 
% Englond, ſhall be inquired; of, heard and determined, by the King's 
„ Bench, by. lawful Men of the Shire vhere the ſame ench ſhall lit; 


2 or elſe before ſuch Commiſſioners, and in ſuch Shire of the Realm, as 


} 


i . 
> * 
* ** 
2 


* 
14 . * * 


4 ſhall be aſſigned by the King's Commiſſion, - and by lawful Men of the 


nume Jhirey, 1 — to all Intents andi Purpoſes, as if ſuch [Treas 
Me ors, 4 Oe been dane within the fart Shire," where the they Nr ſo 
inquir 0 * o | BY 5 4 Ri 


N : 8 6 * * * 


- » {_ £ * ; 
n * Is 
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* 


| Indickment. 


95 * . . I" 
Cab EEE. 


| WF — 8 


1 2 ST 
„* — * _ 


In the Conſtruction hereof it hath been reſolved; 

1. That if after an Iadictment has been taken in purſuance to this 2 Hawk. P. C. 
Statute, the Court, or Commiſſioners appointed by the King, remove into 223. 
a different County, the Trial ſhall be by Jurors returded from the firſt (9) 39k: 34: 


County, (a) being mo agreeable to the general Courſe of the Common Stan, F. C. 
Law, which requires that Indictments ſhall be tried by Jurors of the ſame 90. 


County in which they were found: i | Dyer 286, 
2:. That the Commiſſioners and County for the Trial are well aſſigned 3 Inſt. 11, 
by the King's Writing his Name to the Commiſſion, or by his Signing the 2 Hawk. 
Warrant for it. F . E. 423. 


5 3: Thar an Offence in Jreland, that is Treaſon here as well as there, is 
tri 


le here by Virtue of this Statute; unleſs it were committed by a Peer 3 

of Ireland ; in which Caſe it is not triable here, becauſe the Party would 722 
loſe the Benefit of 2 Trial by his Peers. pre RY 

That this Statute is not repealed by 1 & 2 Ph, & M. cap. 10. ſecti 7. ; Hawk. 
which enacts, That all Trials for Treaſon ſhall be according to the Com- P. C. 205: 
mon. Law. 5 . ; * PE : N 

| | C. 164. 


, LY 


By the 28 H. 8. cap. 15. it is enacted, © Fhat Treaſons, Felonies nad 
4 Robberies, Gr. upon the Sea, Cc. ſhalt be inquired, Sc. in ſuch Places Bat for this 
in the Realm as ſhall, be limited by the King's Commiſſion, in like pon tings 

„% manner as if ſuch Offences had been committed on the Land.” x: 25 12 4. N 

507: enge E „%% v £35 en. 
which enaQts, that all Piracies and Felenies upon the Sea, Ac. m tried is any PI. * 
on the Land in his Majeſty's Plantations, Lad ia, 14. of c dla 86a 5 Ther . pike 
fioners, &c. ſhall have Power to try Pirates in all the Colonies, c. in America, and to grant Warrants, 
in order to their being apprehended aud tried there; or ſent into Eug land for Trial. 0 

4 By the 27 H. 8. cap. 6. for the Puniſfiment and ſpeedy Trial, as well 
& of the Counterfeiters of any Coin current within 48 aid, | as of all 
« Felonies and Acceſſories of the ſatne, and other Offences feloniouſly 
cc done within any (6) Lordſhip Marchers of Walts, the Juſtices of Gaol- (4) This Sta- 
Delivery and of the Peace in the Shire or Shires of England, where tute extends 
* the King's Writ runneth, next adjoining to the Lordſhip Marchers, or 25 well to the 
* other Place in Wales, where ſuch Counterfeiting, c. ſhall be committed, 8 wt 

* ſhall have Power, at their Seſſions and Goal-Delivery, to inquite by to the Lord. 
« Verdict of twelve Men of the ſame Shire, &c. | | 


* Ve in England, there to cauſe ſhip Mar-. 
« all ſuch Counterfeiters, &c. to be indicted, Oc. in like manner as chers. Paſch, 


« if the ſame Petit Treaſons, &c, had been done within any of the ſaid L "Cale: 
_ * Shires within the ſaid Realm ; alſo ſuch Juſtices ſhall try all foreign Stra. 55. 
„ Pleas pleaded by ſuch Offenders ; neither ſhall an Acquittal, &c; or Fine 8 Mod. 135. 
* making in the Lordſhips Marchers, be (e) a Bar for a Perſon indicted (e) But an 
<« in the {aid Shire within two Years after the Felony.” 1 Aquittal at 
Seffions is a good Bar of an Indictment for the ſame Crime in England. 2 Hark F. C. 8. 
By the 27 Elis. cap. 2. Treaſons by Prieſts or Jeſuits coming into 2 Hale Hiſt, | 


England, and Felony for receiving them, are inquirable and determinable P. C. 164. 
where the Offender is apprehended. * e 7 
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5 0 e 4134154 a6 > 
Page 100 (G) TUhat ought to be the Fozm of the Body 
ö an Jndicment- at. Common. Law: And 


herein, 


* 


; | 1. How the Body of an haichwent bir Low ought 
to ſet. forth the ages and Manner of the Fact. ä 


N. adidas. as. + defedthy wy: Lo PE is, je TUE elſe but a 
R „ Eu. Hit... plain brief and certain Narrative of an Offence. committed by any 
TH Perſon, and of thoſe neceſſary Circumſtances that concur to aſcertain the 
(a) To that. Fact, and its Nature, in which, in | {avout 15 l great (a) Strictneſſes 


Degree as to have. at all Times been required. Als 1 T 
become the : 

Diſeaſe and Reproach of the Law. 2 Hal. Hiſt. P. C. 193. That before the 4 Geo. 2. c. 26. and 
6 Geo. 2. c. 14.-- all Parts of it ought to be in A and how far it was vitious for falſe or improper 
Latin, vide 2 Hawk. P. C. 238, $61 692.4. 78 | SS 72 


”% 


$ ] j 


Gf 34 


344 * 


Cro. Eliz. And therefore it is laid down as a good general Rule, that it in leder 


e ments, as well as in Appeals, the ſpecial Manner of the whole Fact ought 


P. C. 225. to be ſer forth with ſuch Certainty, that it may judicially appear to the 
Court that the Indictors have not gone upon inſufficient, Premiſſes. 

5 D Hence it hath been held, that no Periphraſis, or Circumlocution what- 

224 ende ſoever, will ſupply thoſe Words of Art which the Law: hath appro- 


veral Autho- 
rities there Priated for the Deſcription of the Offence ; as Murdravit in an Inditment 


cited. 2 Hal. of Murder, (b) Cepit in an Indictment of; Larceny, Maybemavit in an In- 
Hiſt. P. C. 183. dictment of Maybem, (c) Felonice in an Indictment of any Felony what- 


Ty 0» wp ſoever, Burglariter, or Burgulariter, or elſe Burgalariter, | in an Indictment 


: therefore an Of Burglary, (4) Proditorie in any Indictment of Treaſon, contra Ligean- 
Inditment ie ſue debitum in an Indictment of Treaſon againſt the King s Perſon, 
againſt A. 

uod felonice abduxit unum equum, without havin cepit & abduxit, f is not good, be he might have the Horſe 

y Bailment, and then it is no Felony. 2 Hal. Hiſt. P. C. 184. (e) For if A. is indicted, that fura- 
tus eſt unum equum, it is but a Treſpaſs, for want of the Word felonice. 2 Hal. Hiſt. P. C. 184. (4) In 
Petit Treaſon it muſt be laid felonice & proditorie; for though he be acquitted of the Petit Treaſon, he 
may be convict of the Manſlaughter or Murder. 2 Hal. Hitt. P. C. 184. : 


2 Hawk. But in an Indictment, or Appeal of Rape, the ſame is ſufficiently ſer 
5 RIS: forth by the Words felonice rapuit, without adding (e) carnaliter cognovit, 


Indiament or ſetting forth the ſpecial Manner of the Terror or Violence, ang then 


of Rape, concluding that the Defendat fc felonice rapuit. 

_ quod felonice 
& carnaliter cognovit,' without the Word rapuit, is not good, though it conclude contra formam Statuti. 
2 Hal. Hitt, P. C. 184. 


2 Hawk. ; 400 from this Certainty e in cane it hath been holden, 
P. C. 225. that an Indict ment for a felonious Breach of Priſon, withour ſhewing the 
Cauſe of the Impriſonment, is not good. | 

So of an Indictmeut for refuſing to ſerve the Office of Conſtable, 

5 Mod. 96, being Legitimo modo electus, without ſhewing the Manner of the Elec- 

129, tion, 

Cro. Eliz. So it hath been adjudged, that an ladictment of Burglary is inſufficient, 

403. pl. 12. without ſhewing that it was NoZanter. 

2 Rol. Rep. Allo it is agreed, that an Indictment, charging a Man with a Nuſance, 

99" .:g in reſpect of a Fact which is lawful in itſelf, as the EreCting of an Inn, &c. 

alm 378, 
374. and only becomes unlawful from particular Circumſtances, is inſufficient, 
unleſs | it ſer forth ſome Circumſt ances that make it unlawful, 


I 80 


| Indictment. 


So it hath been adjudged, that an Indictment for traiterouſly coining * Page 101 
Altemii like to the King's Money, without ſhewing what Money, viz. whe- 2 Ha. 
ther Gold, Silver or Copper, is inſufficient; for the latter of theſe, the P. C. 225. 
( 1 I/ ⁰¶ GG So. | 
So an Indictment of Perjury not ſhewing in what Manner, and in what Cro. Eliz. 
Court the falſe Oath was taken, is inſufficient ; becauſe, for aught appears, '37* _ 
, EET I So io 42m 8 

But an Indictment of Extortion, charging F. S. with the taking of g0 5. Sid. 91. 
as a Bailiff of an Hundred colore Qficii, without ſhewing th what he took 2 Hawk. 


it, is good, at leaſt after Verdict; for perhaps he might claim it. generally, P. C. ? 
as being due to him as Bailiff, in which Caſe the taking could not be other-. 
wiſe expreſſed. 51 885 N 8 T 

An Indictment charging a Man disjunctively is void; as murdravit, vel 5 Mod. 137» 
murdrari cauſavit, or that A. verberavit B. vel verberari cauſavit, or that Salk. N.,. 
A. fabricavit talem chartam, vel fabricari cauſavit, Sc, for here are di- pl. 8. 
ſtinct Offences, and it appears not of which of them the Party is accuſed, 2 Hawk. 3 


( „ 2 9 a ne 5 4 *x WET; * 1981 * 18 2 1 — 
nor can it judicially appear to the Court. what Puniſhment is proper for an Comb. 193. 
7 g 3 e EO Carth. 226. 
| 3 e EY 5 5 8 Holtz63. pl. 3 
As where the Indictment charges the Party with having ſpoken divers 2 Hank. P. C. 
falſe and ſcandalous Words againſt J. S. being Mayor of 4. Sc. or with being 22: and fe- 
Ni 3 HAD HOY {72123 © r. e veral Autho- 

a common Defamer, Vexer, and Oppreſſor, Sc. or with being a com- 


But Barretry being an Offence of a complicated Nature, conſiſting in 2 Hawk. P. C. 
the Repetition of frequent Ads, all of which it would be too prolix to 45 
enumerate, Experiente has ſettled it to be ſufficient to charge a Man in 
% ͤ ¼] / AAA Gs Eo iii A on 

And for the ſame Reaſon an Indictment againſt a common Scold is ſuf- N 
ficient, without ſhewing any Particulars. Th, OR Ye 

Neither is it neceſſary for an Indictment of either of theſe two laſt men- 2 Hawk. 
tioned Offences to conclude in Nocumentum omnium Ligeorum, Ec. for it 3 ph 
appears from the Nature of the Thing, that it could not but be ſo. 8 * 
An Inditment muſt lay the Charge againſt the Defendant poſitively, 20. 4 Co. 42. 
and not by way of Recital, as with a Quod cum, Cc. and it muſt expreſly 5 Co. 150. 
alledge every Thing material in the Deſcription of the Subſtance, Nature 1 
and Manner of the Crime; for no Intendment ſhall be admitted to ſupply * * Te 
a Defect of this Kind. _ _ . 5 | 

Therefore if an Indictment of Murder want the Words ex Malitia præ- Dyer 99. 
 cogitata, it is no Anſwer that it has the Words felonice murdravit, which Pl. 63. 

imply as much. Ce oi 2 Hawk. 


q TY | | 
So if any Indictment of Death want an expreſs Allegation that the Party 1 jp C 
received the Hurt laid as the Cauſe of his Death, and alſo that he died 27. 
thereof, no Implication will help it. | | 5 
Alſo if an Indictment for feloniouſly breaking of a Priſon, and com- Keilw, 87. 
manding 7. S. there impriſoned, &c. to eſcape, do not expreſly alledge that 2 Hawk. P. C. 
J. S. did eſcape, it is no Anſwer that it is fully implied in calling the Of- 7 
tence a felonious Breaking. | . . 


pertor, Sc. 


Yet 


G 


Indictment, | ; 


4 Co. f. 
2 Hawk. 
* Page 102 


Cro. "IO 473 ; 
2 Hawk. 


P. C. 227. 


g Ca. 67. 

5 Co. 150. 
2 Hawk. 

P. 4 227. Wo 


Cro, .Jac- FRE 
2 Mod. 128. 
2 Rol. Rep. 
226. 

Moor 606 


14 . 


ee on 
£Rvl.R 
246, 


2 Lev. 229, 
2 Mod. 129. 
2 Hawk. 


P. C. 223. 
Id. Raym. 
610. 


2 Hawk. P. 0. 
228-9. 

and ſeveral 
Authorities 
there cited, 


2 Hawk. 
P. C. 229. 


Ke 852. ns 


' Yet ſtrained and over-nice Fxceptions of this Kind are not to be 
regarded as that an Indictment of Death, laying the Aſſault to have been 
* with Malice prepenſe, doth not expreſly repeat it in the Clauſe immedi- 
7 following; and joined with a Copulative thewing the giving of che 
Wound at the ſame Time and Place. 

Or that an Indictment ſetting forth that J. S. was lawfully arreſted by. 
Virtue of a Plaint before ſuch a Sheriff, &c, dMth' not expreſly ſhew that 
there was a good Warrant, 

Or that an Indictment ſetting forth an Arreſt in ſach a Pariſh and Ward 
in London, by Virtue of a Warrant, to arreſt the Party within the Liberties 
of London, doth not expreſly lay ſuch Pariſh and Ward within the Liberties 

ff London. 

Or that an Indictment finding that x 8. txiftens of ſuch a Trade, &c. 
as will bring him within the Law whereon the Indictment is founded, com- 
mitred ſuch a Fact, does not expreſly alledg e that he was of ſuch a Trade, 
c. at the Time of the Fact; for it fully” appears from the natural Con- 


| ſtruction of the Participle ae going before the Verb, to which it is the 
Nominative Caſe. | | 


Let it is a good Feel to an Pata of forcible Entry finding 
that A. difleiſed B. of ſuch Land existent liberum Tenementum of B. that 

is not expreſſed at what Time it was his Freehold; for it ſtands indif- 
ferent according to the common Rules of Conftruction, whether it was his 
Freehold at Ke ha of the Diſſeiſin, or at the Time of finding the In- 
dictment, the Word exiſtens being applied only to the Thing Which was 
the Subject of the Action, and not being the Nominative Caſe of the Verb, 
28 in the former Caſe. _ 

If one material Part of an Indictment be repugnant to another, or if the 
Fact as laid be = wn nh or 1 the 2 is void; as where 
one is indicted for having a Writing, i which 4. was bound to 
B. which is impoſſible if oo Fitng were orged or for having diſſeiſed 
J. S. of Land; wherein it appears, by the Indictment itſelf, that he had 
no Freehold, or for having entered peaceably on J. S. and then and there 
_ forcibly diſſeiſed him; or for having diſſeiſed him of Land then being, and 
ber ever ſince continuing to be, his Freehold ; or for having murdered 78. 
at B. where by the Indictment it appears that J. S. was only wounded 
at B. and died at C. or for ſelling Iron with falſe Weights and Meaſures, 
- which is not only abſurd, as ſuppoſing that Iron could be ſold by Meaſure, 
but inconſiſtent, in ſuppoſing that it was ſo ſold, and yet at the ſame Time 
| ſold by Weight; or for being abſent from Church fix Months, between 
| fuch and ſuc a Time, which” appears to have 998 only the Space of 
eleven Days; or for ne down Trees, Sc. Yet where the 
Senſe is clear, à ſmall Impropriety ning be diſpenſed with; as where one is 
indicted for havin 3s mowed 1455 acram Feni, which is ſaid to be ſufficient, 
and yet that which was mowed could not, at the Time of the mowing, in 
Strictneſs be called Hay, but Graſs only. 

Alſo a Repugnancy in an Indictment in ſetting forth the Offence of the 
Acceſſory, is as fatal as it is in ſetting forth that of the Principal; as where 
an Indictment of Death having laid the Stroke on one Day, and the Death 
at another, charges the Acceſſory with having abetted the Principal at the 


Time of the Felony only. 


9 Co. 67. 
Plow. 97. 


But where ſeveral are preſent and abet a Fact, and one only actually 
does it, an Indictment may, in the ſame Manner as an Appeal, lay it as dane 


by the one, and abetted by the reſt, 


2 Hawk. 
P. C. 229. 
2 Hawk. 
| P. E. 229 · 


But if it barely charge a Man with having been preſent," it is void, be- 


cauſe a Man may be innocently preſent. 


An Indictment of F. S. as Acceſſory to four by theſe Words, Sciens 
ipſe quarnor feloniam * feciſſe apud B. felonice receptavit, without add- 


3 I ing 


- 
8 I AY Ne FUSS FIVE * 1 * 3 


Indittment. 


it appears not cleatly how manyeof them hd is l 1 
dc. „ Wot 50 ned X81 9 4 

v Alſo an Indictment of a Conſtable for having voluntarily and feloniduſly * Page 103 
ſuffered a Perſon arreſted by him on Suſpicion of Felony'ts . A. 


— ——— 


—— 
* 
— _— 


| pe wirhour 2 Hawk. P. C. 
ſhewing what the Felony was, and that it was actually & mmitted, is faid-tõ args 29867 © 
be void for the Uncertainty : But an Indictment for khowingly ſulfering , 
Perſons convicted of Felony to eſcape, is ſaid to be 8000, without finding 
expreſly what the Felony was, or that it was committed,” if the Record sf 
Conviction be ſet forth with convenient Certainty; for that 'ſhews what the 211 
: Felony was, and that it was committed. | | a ” 4 mY OS DI . p eK 99 10 7 No 
le is holden by ſome, that an Indictment finding that J. S. ſcienter t 1 5 
ceptavit J. D. being a Felon, is not good, without expreſly finding. that he Gd , 
knew, him to be a Felon ; but by others, ſuch Indiftment is good, becauſe 4 os, = 
the plain Conſtruction of the Word ſcienter carries it thr6ugh the Whole 16; ines dire 
Sentence . 15 i . „ 202 i 234909 god citeg A1... 
7 EY . Wo a 2225 KA al 21.1 Heir r 
that, c. a ſufficient Averment. Stra. 904,—Indittment muſi be in the Preſent, Tenſ, do, and not au, 
preſent. Andr. 162. In an Indictment of a Scold, it muſt be laid ad, commupem genen Stra. 


1246. | . ' "OTOL oo 
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2. How the Indictment muſt ſet forth the Perſons mentioned or bis): 21.118 


Ar 916 leis He 1,77 


referred to in it. 5 e la ot 7m boi 209m 


The Name and Addition of the. Party indicted ought regularly to be NA 
inſerted, and inſerted truly, in every Indictment; but if the Party be ifl. P- C 1755 


that Indictment Not guilty, or anſwer to that Indictment upon his Arraign- 
ment by that Name, he ſhall not be received after to plead a Miſnomer © 


| ſafeit Way to 

a 25 3 | | allow bis Plea 
of Miſnomer, both as to his Surname and as to his Chriſtian Name; for he that pleads Miſnomer of ei- 

ther, mult in the ſame Plea ſet forth what his true Name is, and then he concludes himſelf; and if tbe 

Grand Jury be not diſcharged, the Indictment may be preſently amended by the Grand Jury, and return- 

| ed according to the Nome be gives himſelf. 2 Hal. Hiſt. P. C. 1716. on 


' IT - 


And in this Reſpect an Indictment (5) differs from an Appeal, whereof |... cc. _ 
Pe.” | | ':” 2 Hal. Hiſt. 
it is certain that a Miſnomer of a Surname may be pleaded in an Abate- P. C. 156. 

| b 3.4 Were 1 18 Hawk. 
a a 8 198 Cy \ 5 f P. . 230. 
(5) But that every other Miſnomer of the Defendant, as alſo every deſective Addition, are as fatal in an 


Indictment as an Appeal; for which vide 2 Hawk. P. C. 187, &c. 


ment as well as any other Miſnomer whatſoever, 


29 


Not only the Miſnomer of the Name of Baptiſm will abate an Indict- 2 Hawk. 
ment, but alſo the Naming the Defendant Knight, Sc. who is a Baronet, P. C. 230. 
and no Knight, Fc. or the Omiſſion of a Name of Dignity ; as where 4 event: 

; 0 . ; 1 Authorities 
Garter King at Arms is not named Garter in the Indictment; and fo of there cited. 
any other Name of Dignity, (c) if Proceſs of Outlawry lie upon it. '' (trans: 
— ß!!!́—ñ—ö—ͤ—ꝛ¾˙ ²ͤr8 ⅛—— 
gaiuſt a Peer of the Realm is good without an Addition, becauſe no Proceſs of Outlawry lies againſt him. 
Cro. Eliz. 148. Lord Dacre's Caſe, 2 Hal. Hiſt. P. C. 177. | 
Vor. III. | | Si 2 


Auamet 


OE —-— — — — — 


— — 


. 


2 Hal. Hit. . By thes Gotham, Lay,the Party igdicted could not take Advantage of a 
T. C. 176. Miſnomer or the Want of Addition, becauſe the Fact being ſworn againſt 
$01 52:9 * alie:Panty;prefentiapd appearing $9 their 1 View, there could be no Injury by 
2.4.44: thediqemery. alſo as Felons. 1 d by no certain Name, and have 
| ®* Poge 204 b nbifxed Habitatien, it Was 155 it Hard to find out their real Names of 
. Erofrſſions ; but this, was altered y.the Statute 1 H. 5. cap. 5. Which fe- 
quites that 10 all. Indiętments, &c, the 1 5 indicted ought. to bave the 

Addition of his Myſtery, egree, | , Place and C 
2 Hal. Hiſt. {Phe Additions: required b by the She are, "that bf his Degree; a8 
oy ors for Yeoman, Gentleman, Eſquire; 0 of” his Myſtery, as e Sailor, Spin“ 
2 Hawk. P. O. Mer, He. therefore if the: Addition Ri bu general, as Servant, "Farmer, 
18½88.— 4 Citizeo, ic. gr of Crimes and Miſdemeanors only, as Eitortioner, Vaga- 
4.4: b bond; Heretick, sa thoſe are nd good Additions. © _ © DENTE 
2:Hel. Hifi, The Addition gyght.to be to the Subſtantive Name, and not to that 
P. C. 175. which comes after the Alias dictus, becauſe regularly the Addition refers oy | 

n os the laſt Antecedent. 

gh „ Tf2feverkFPerforis be indicted far one. Offence, Miſnomer, or Wane 5 
4 C. * AR of one, *quaſheth the Indictment only againſt him, and the Reſt 
But in Afhall be put to anſwer; for they are in Law as ſeveral Indictments; and fo 


Hawk. P. C. in Treſpaſs. 

231. it isfaid 10 5 200; | 

that where ſeveral are indidted, 1 pere i is an Omiſkon of bn Addition as to one, it makes the mdid- 
ment vicious as to all; for which: i is cited. Bulſ. 183. ñ 


* 


2 Hawk. :: . d Not only the Defendant, but regularly all other Perſons alſo mentioned 
F. n 31%. in an Jafictnien, muſt, be defcribed with convenient Certainty ; and there- 
75 it ſeems to be generally a _ at this Day, that an' Indictment for ſuf- 
divers Bakers to bake {64inſt the Aſſiſe, or for diſtraining divers 
erſans without Cauſe, or 7018 ale g divers Sums of Money of divers 
erſons for ſuch Toll, Ge. without naming any Bakers, &c. in particular, 
is inſufficient. 
Plow. 85, b. Butan Indictiietit of Murder cujuſdam gv is good; aid fo for ſtealing 
1 Goods cjuſdam ig voti; ſo of an Aſſault in quendam ignotum ; and if he 
po acquitted or Selena, and be afterwards indicted fer an Aſſault or 
Murder of ſuch a Man by Name, he may plead the former Conviction or 
P. 6.45 232 25 vittal, and ayer it ta be the ſame Perſon, ; 
Hat. His 15 JUL an Indi ictment qued onions quendam hominem rum, ac felonice fu- 
191. b . Tuuicas, without aying de Bonis & Catallis cujuſdam ignoth, 
£ Ty \ no 
gene If 4 Goods of a Chapel be ſtolen, the Iddidregeor ſhall ſay Hons & 
85 . 181. 1 ala Capollæ in cuſtodia Præpoſitorum; if it be done in Time of Vacation, 
825 Bess & Cattalla Capellæ tempore Vacationis; but if the Goods of a Pariſh 
lurch be ſtolen, as the Bell, the Books, Sc. it ſhall run Bona Parochia- 
norum de S. in cuſtodia Guardianorum Ecclefie, and ſhall not ſuppoſe them 
. ona Eccleſiæ. 
2. Hal Hit. If the Goods which A. hath as Executor of B. be ſtolen, the Offender 
P, 2. 181. may be indicted quod Bona 1 etatoris. in adi A. Executoris ejuſdem B. or 
„„ * it may be general Bona ius KA. 
a Hal. Hite ft, If A. dy ying be buried, and B. opens the foros in. the Night-time and 
C. 181. ſteals the Winding. beet, the Indictment cannot ſuppoſe them the Goods 
of the dead Man, but of the Executors, Adminiſtrators or Ordinary, as 
the 977 falls Out. 
og "Y . Indictment quad felmice, G. cepit quandam- peciam Panni cujuſdam 
Hal. ri. . ſaying de Bonis & Catallis cujuſdam J. S. was therefore 
"hs 


181. L. 


FEE 


Hal. Hic. 


SY TEL EST®DS ! 


ere is no. Need of an Addition of the Perſon robbed or murdered, Se. 

Pp. 65 a / unleſs there be a Plurality of Perfons of the fame Name ; neither then is 

mich 0 - it offential to the ae, though fe nehmen; it may be l for 
40 iſtinction 


vs fT | ; a J * _ A 


* — 


. RY 


Indictment. 
Diſtinction ſake, to add it; for it is ſufficient if the Indictment be true, 


viz, that J. S. was killed or robbed, though there are many of the ſame 


2 
. 8 =, 


And it hath been adjudged, that an Indictment of an Aſſault on Joby, Keitw. 27, 


Pariſh Prieſt of D. in che County of C. ir good. withaut mentioning his Dyer 285. pl 
Surname z for the Certainty of the Perſon ſufficiently appears. e ee 


: 2 Hawk. 


bay IISIES Cons 2 Bee Se i det: ui Go htrory 
But it ſeems that if ſuch Indictment had only deſcribed him by his 4 


r CANES HG enn Y > * Page 104 
Name of Baptiſm without any farther, Addition, it had. been too uncertain; 2 1 8 


3 


A : # 2 Hawk:P.C. 
yet the contrary ſeems to be held in (a) Maor: However it ſeems agreed 232, 3. 


| Jo. ih 
that a Repugnaney or Abfurdity in the Deſcription of the Perſon injured (a) Moorg66, 


— 


will vitiare an Iadictment: as where one is indicted for ſtealing Bona pre- Fl. 662. 
dit J. S. where nb J. S. was mentioned before. 


killed was in the Peace of God. | 
3. How the Indictment ought to ſet forth the Thing wherein the 
Offence was committed. „ 
An Iudictment, which doth not with ſufficient Certainty ſer forth the 2 Hawk. P. C. 
Thing wherein the Offence was committed, is inſufficient; as where one 233» 4. 
is indicted for having forged a Leaſe of certain Lands, without namin SE 
ſome one certain Parcel; or for having ſtolen Bona & Catalla J. S. with- cc . 
out ſhewing any in particular; or for having treſpaſſed on two Cloſes of 
Meadow or Paſture, or for having diverted. quandam partem Aque running 
from fuch a Place to ſuch a Place, without any farther Deſcription z or 
for having ingroſſed magnam quantitatem Straminis & Feni, or diverſos 
cumulos Tritici, without ſhewing how much of each; or for having car- 
ried away duas centenas Caſei, without adding Libras ↄr Uncias, &c. ot 
for having erected ſeveral Cottages contra Formam Statuti, without ſhewing 


* 0 


how many. PIER 5 5 | 

It is faid to be moſt proper in Indictments of Larceny, and Treſpaſs on a 2 Hawk. 
living Thing to ſhew to whom the Property of it belonged, by calling it P. C. 234. 
the Ox or Horſe, Cc. of J. S. without ufing the Words Bona & Catalla : 

Yer there are many Precedents in Books of good Auttority, wherein this 

Nicety is not obſerved. | ET e NN 

If Theft be alledged in any Thing, the Indictment muſt ſet down the 2 Hat. Hiſt. 


Value, that it may appear whether it be Grand or Petit Larceny, P.-C. 183. 


If the Thing be moveable, as a Hotſe, Cow, Fc. it is ſaid to be 2 Hawk. 
moſt proper to ſhew its Worth by the Word Pretium; but if the Thing P. C. 234. 
be immoveable, and conſiſts of divers dead Things, it ought to be ad 
Valentiam; (6) yet this Nicety ſeems not neceſſary ; neither is it clear (3) And per 
that the Worth of the Thing ftolen is required to be ſer forth in an Hale this is 
Indictment of Larceny, for any other Purpoſe, than to ſhew that the Crime but Clerk- 
amounts to Grand Larceny, and the better to aſcertain the Crime, in order 22 
for a Reſtitution; or in an Indictment of Treſpaſs, for any other Purpoſe, fer if Prat 
than to aggravate the Crime. 


It is not neceſſary, to alledge in an Indictment of Death, that the Party - 8.25 No 
el. EFF ; ets kV IK. « We £44436 18 


be ſet inſtead 


| of ad Valen- 
tiam, or e Can verſo, it doth not vitiate the Indictment; and fo it is if one Pretii or ad Valentiam be add - 
ed to ſeveral Things, where in true Clerkſhip it ſhould be applied ſeverally, it is good if the Party be 
convict of all; but poſſibly, if the Party be convict but of Part, it is not good, becauſe it will be uncer- 
tain whether Grand or Petit Larceny, 2 Hal. Hiſt. P. C. 183. | 

An Indiftment guod felonice cepit 20 Oves, Matrices & Agnos, or Ma- 2 Hale Hiſt, 
trices & Verveces,. is not good, becauſe it doth not appear how many of P. C. 183. 
one Sort, and how many of another; but 20 Oves generally might have 
e . been 


8 N | 


— A 


— 


— = 
— —— — 


— . lu —— 


ſaid, that regularly the ſame or more Certainty 
Soods.— And note, That it is agreed as a general Rule, that if an Indictment be uncertain as to ſome 


ae. oa 


„ ** 


Indictment, 


been good without diſtinguiſhing Matrices & Verveces, as in caſe of Re- 
plevin or Treſpaſs. . | 


2 Hal. Hig, But an Indiftment de quatuor Riſcis & Ciſtis, Anglice Cheſts and Coffers, 


P. C. 183. is good, becauſe ſynonymous. 
where it is PISA : 


js required in an Inditment of Goods, than in Treſpaſs for 


Particulars only, and certain as to the Reſt, it is void only as to thoſe which are uncertainly expreſſed, and | 


good for the Reſidue. 2 Hawk, P. C. 234.———[2ia male et negligenter /e gefſit in Executione of the 


Office of Conſtable, quaſhed for being too general. Stra. 2.——De ſcriptis bonis & catallis, de D. decipi- 
ebant et defraudabant, quaſhed for being too general. Stra. 8. Diverſas quantitates ceruiſiæ, too ge- 
neral. Stra. 497. On an Indiament upon 5 Eliz. c. 4. if it is averred, a Trade uſed in Great 
Britain, inſtead of England, it is bad. Stra 552, 788.2 cum there was ſuch an Order, Cc. is too 

uncertain, 2 Ld. Raym. 1363. — An Indictment muſt ſet out the Words ſpoken of a Juſtice of Peace 
in the Execution of his Office. If for obſtructing him, it muſt ſhew by what Act. Stra. 699, — 
None but a Barretor and Common Scold, are indictable by general Words, Stra. 1246, which wide & 
14. 849. —— An Indictment for a Nuiſance, that the Deſendant ſepem lewavit vel levari cauſavit, 
adjudged ill for Uncertainty. Stra. goo. An Indictment for procuring by falſe Tokens muſt 


ſpecify them. Stra. 1127.——Indictment for conveying, or cauſing to be conveyed, a Pauper ; is too 


uncertain ; or if it does not ſay that he was unable to maintain himſelf, Ca/. temp. Hardw. 370—— In 
an Indiament for carrying a Perſon with the Small-pox, from one Pariſh to another; it muſt ſet forth 


that Defendant knew the Perſon had the Small-pox, and that it was with an ill Intent, Andr. 162. 
See farther 6 Com. Dig. 355, &c.] | 8 . BE 


4. How the Indictment muſt ſet forth the Circumſtances of Time 
Tan and Place. e | 

2 Hawk. It is laid down as an undoubted Principle in all the Books that treat 
m BO of this Matter, that no Indictment whatſoever can be good without 
Authorities Preciſely ſhewing a certain Year and (a) Day of the material Facts al- 
there cited. ledged in it. | | 3 

— And this | 6 &h i 1 : * 
the Law requires, not only becauſe the Party may be the better prepared to make his Defence, but alſo 
becauſe that in Indictments, on which, upon a Conviction, there incurs a Forfeiture of Lands, it may ap- 
pear to what Day the Forfeiture is to have Relation; as alſo that if it be an Indictment of Murder or Man- 
laughter, it may appear that the Death was within the Year and Day after the Stroke. 2 Hal. Hiſt. P. C. 
179.—But it is not neceſſary upon the Evidence to prove the Crime to have been committed on the very 


Day laid in the Indictment; but if it be proved to have been at any Time before or after, the Party is to be 
convicted. 2 Hal. Hiſt. P. C. 179. (a) But it is not neceſſary to mention the Hour in an Indictment. 


2 Hawk. P. C. 235.—Unleſs the Time of the Day is material to aſcertain the Nature of the Offence, and 


then it muſt be expreſſed; as in an Indictment of Burglary it ought to ſay, tali Die circa Horam decimam in 
Nocte ejuſdem Diei, felonice & burglariter fregit ; yet it is ſaid that by ſome Opinions burglariter carries a 


ſufficient Expreſſion that it was done in the Night. 2 Hal. Hiſt. P. C. 179.—80 upon breaking a Houſe 


in the Day-time, to ouſt the Offender of his Clergy upon the Statute of 39 Eliz. c. 15. it is uſual to add 


tempore Diurno; for the Statute expteſſeth it ſo ; otherwiſe, though the Indictment be good, yet he ſhall not 
be ouſted of his Clergy. 2 Hal. Hiſt. P. C. 179. N » 


2 Havk, As if an Indictment of Death laying the Aſſault at a certain Time, Se. 
23 > do not repeat it in the Clauſe of the Stroke, or if it do not ſet forth the 


P. C. 178. Time of the Death, as well as of the Stroke. 
2 Hawk. 


4 4 


* 


80 if any Indictment lay the Offence on an impoſſible Day, or on a Day 


P. C. 235. that makes the Indictment repugnant to itſelf, or if it lay one and the ſame 


Offence at different Days, it is inſufficient. 
2 Hal. Hit, As if A. be indicted quod primo die Maii & ſecundo die Maii apud D. he 
P. c. 178. made an Aſſault upon B. & quandem togam ipſius B. adtunc & ibidem 
invent” felonice cepit, Sc. This Indictment is not good, becauſe there are 
ſeveral Days mentioned before, and it is uncertain to which the felonious 
Taking ſhall relate. wo 
2 Hal. Hit, So if A. be indicted that he Feſto Sandi Petri anno 20 Car. killed 
F. C. 178. J. S. this is not good, becauſe there are two Feaſts of St. Peter, and 


neither 


/ 
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1 


neither without Addition, viz, St. Peter ad Vincula, and St. Peter in Ca- 
th-ara. $4 n n * | | 
The Words adtunc & ibidem in the ſubſequent Part of an Indietment are 2 Hawk. 
as effecual, as if the Year and Day mentioned in the former Part had been P. C. 235-6, 
expreſly repeated. _ 3 e 1 | 

Alfo if it lay the Fact on the Thur/day after the Feaſt of Pentecoſt in ſuch 2 Hawk. 
a Year, or on the Nas of Eafter, Sc. (which ſhall. be taken for the very P. C. 236. 
eighth after the Feaſt) or on the 10th of March laſt, being aſcertained. by ws. 
the Stile of the Seſſions, Sc.) it is as good as if it had expreſly named the 
Day of the Month, &c. 3 2 7 4 

Alſo if an Indictment charge a Man with an Omiſſion, Gc. as not 2 Hawk. « ' 


1* 


— 


£ 


 ſcowring ſuch a Ditch, it needs not ſhew any Time.. PF. C. 236. 


So if an Iadictment charge a Man with having done ſüch a Nuſance 2 Hawk. 
ſuch a Day and Year; and on divers other Dayg, it is void only as to the P. C. 236. 
Facts alledged on the Days uncertainly ſet forth; but if it charge a Man 

enerally with ſeveral Offences at ſeveral Times between ſuch a Day and " 
fach a Day, without laying any one at a certain Day, it hath been adjudged 
to be wholly void. 3 5 oF, 1 
Yet. it hath been ſolemnly adjudged, that à Cönviction of Deer- 2 Hawk. + 

* ſtealing, ſetting forth the Offence between the $th and 12th of July, Sc. ob 
as ſufficient. 8 | : 6 


* And in theſeCaſes it is ſaid, to be moſt regular to ſet forth the Year, by 2 Hawk, P. C. 


£1 


ſhewing the Year of the King; yet chis may be diſpenſed with, for ſpecial 236. 


Reaſons, if the very Year be otherwiſe ſufficiently Expreſſed, for that * Page 107 
only is material. g 1 150 bs 


Every Inditment at common Law muſt expreſly ſhew ſome (a) Place * Hawk. 
wherein the Offence was committed, which, muft appear. to have been 400 * | 
within the Juriſdiction of the Court in which the Inditment vas taken, gularly _ 
and muſt be alledged without any Repugnancy; for if one and the ſame. Vill or Ham- 
Offence be alledged at two different Places, or at B. aforeſaid, where B. let and Coun- 
was not before mentioned, or if the Stroke be alledged at A. and the _- ty muſt be 


at B. and the Indictment conclude that the Defendant fie felonice murderabit hy _ 


the Deceaſed at H. the Indiftment is void, | ment, and 
8 % e „ =” 4 „n 
Time muſt be repeated aggin upon ſeveral Acts done, regularly the Place alſo muſt b? repeated, wiz. tune 
& ibidem, 2 Hal. Hiſt. P. C. 180. | . s 1 
4 3 ad" „ „ 
So it is alſd if it lay not both a Place of the Stroke and Death, or if any 2 Hawk. P. C. 
Place ſo alledged be not ſuch from whence a Viſne may come; as to which * 
it hath been adjudged, that if a Fact be alledged in a Parith in London with 9 Ce. * 
ſome other Addition which ſufficiently aſcertains it, or in th& Pariſh of St. 
Lawrence Jewry, it needs not ſhew the Ward, oO. DOOR 
Alſo in ſome Crimes no Vill need be named; as upon an Indictment of 2 Hal. Hit, 
Barretry, becauſe he is a Barretor every where, and it ſhall be tried de Corp P. C. 180. 
pore Comitatun. : e 3 e | 
Suff. in the Margin, the Indictment ſuppoſing a Fact done apud S. in“: Hal. Hift. 
Com' prædicꝭ is good; for it refers ro the County in the Margin. F. C 180. 
But if there bg, two Counties named, ane in the Margin, another in the Cro. Eliz.” . 
Addition of any Harty, or in the Recital of an Act of Parliament recited 739. * hs 
in the Premiſſes of the Indicment, the Fact laid epud S. in Cm predi? p. C. 18 
vitiates the Indictmegt; becauſe two Counties are named befgre, and it is Es 
uncertain to which it refers. 24 h yy OS 7 
Indictment againſt A. B. that he apud N. in Com. predig* made an 2 Hal. Hig. * 
Aſſault upon C. D. of F. in Com preditf & ipſum adtunc & Thidem cum P. C. 180. 
quodam gladlo, c. pertuſſit, &c. this Indictment is not good, becauſe twor 
Places named before; and if it refers to both, it is impoſſible; and if only 
to: one, it muſt refer to the laſt, and then it is inſenſible. 122 
not. III. * | * 
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P. .. 1. minal, but may be ſo by reaſon of fo 
f 2 Hal. 0 


n 2 2 4 1 2 tre eee 
| „ 5 ; Ml 
2 In dictment. 5 5 
2 Hawk. P. C. It hath been holden, that an Inditment on a Statute, prohibicing ſuch 
237. and ſuch Perſons to do ſuch a Thing, needs not ſhew where the F acts hap- 


pened which bring the Defendant within the Prohibition 3 as where it is 
enacted,” that it ſhall be Treaſon for a Perſon born within the Realm and 
; in Popiſh Orders to remain here, Sc. in which Caſe it is ſaid, that the In- 
% But if a dictment needs not ſhew a Viſne for the (5) Birth or Ordination. 
an be in- 7 7 5 | | | | 
_ that Ratione Tenure of certain Lands he is bound to repair a Bridge, and that it is in Decay, it 
muſt be alledged where thoſe Lands lie. 2 Hal. Hiſt, P. C. 181. | ſi 


2 Hawk, Alſo a Miſtake in Evidence of the Place laid is in no Cafe material, on 
P. C. 237. Not guilty. pleaded, if the Fact be proved in any other Place in the 
County; but if there be no ſuch Place in a County, as that wherein an 
Offence is laid in an Appeal or Indiẽtment, all Proceſs thereon is void by 
the Statutes of ꝙ H. 5. capt 1. and 18 H. 6. cap. 11 EE 
7 Communis flrata, froe alta regia, via, denore the ſame Place, and are not 
uncertain. Stra. 44.——The terminits a quo and ad quem a Road leads is 
not neceſſary. Id. In criminal Caſes though the County be laid in the 
Margin, yet the Place where the Fact is ſuppoſed to be done, muſt be 
laid in the Body of the Indictment to be in com. predi. 3 P. ill. 439. 
a ad Care ſhould be taken, if any other County hath before been men- 
tioned, as in Defendant's Addition, Sc. to name the County where the 
Venue is laid. If the Fact is laid to be done in a City, a County in it- 
felf, but which are not co-exfenſive, it muſt fay within the City and 
County of E. Ac. Audr. 162. Sed qu. if the Fact is within the City, if 
laying it in the City, is not ſufficient ? Indictments for Treaſon, by 
levying War, do generally charge the overt Acts, but on one Day only. 
Fot. — At the Pariſh of A. near the Highway, and Dwelling- Houſes, 
is fufficient for a Nuiſance, without faying in the Town or Village. 
— x Bury. 333. 3 N ne Me] 
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ſeverally, and where both jointly and ſeverally, and where the 
-  * Offences of ſeveral Perſons may be laid in one Indictment. 
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#+, -+P.C. 240: One Man's Offence Cannot be another's, but every Man muſt anſwer 


for himſelf; yet if it wholly ariſe from (c) a joint Act, which is in itſelf 
(es > if ſe. ctinninal, as where ſeveral join in keeping a Gaming: Houſe, or, in Deere 
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. a Robbery, and ſeverally ; as thus, quod cuſtodiverunt & uterque eorum cuſtodivit, or 
5 jointly only for it ſufficiently appears, that if all are joined in ſuch Act, 
Hal. Hit. each maſt be guilty and therefore ſome of them may be convicted, and 
P. C. 153; ſome acquitted. _ N | 4 3 7 
| 88 be joined in the ſame, Indictment, ſo ſeveral Offences committed the ſame Party 
, 3 joined in one Indictment; as Burglary and Barceny ; Larcenies committed of ſeveral Things, 
though at ſeveral Times, and from feveral Perſons, may be Joined in one Indigent. 2 Hal. Hiſt. | 


P, C. 173. iq W 9 49 38. Fi Xa 


2 Hawk. But where the Offence ariſes ffom a joint A& which in itſelf is not cri- 
ge perſonal Defect peculiar to each 

p. C17. Defendant, as where divers follow a joint Trade, for which the Law re- 
e g auires a NN Apprenticeſhip, in which Caſe each Tradet's particular 
| Defect, and not the joint Act, makes him guilty, it ſeems moſt proper to 
indict them ſcverally, and not jointly, becauſe each Man's Gffence is 
grounded on a Defect pecuhar to himſelf, | ++ .1:+ Mind 


—_— 4 * 4 2 
4 i $ Fo 


2 
- 
* 
* 


1 


- And fot this Reaſon Indictments have been De fyrjoinaly chargi 
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ſeveral Defendants (5) for not repairing the Sue before their Houſes;' 2 Hawk. 


or 
for raking lamates, or for neglecting a Day of ſting appointed by Pro- 1292 


clamation; and this is agreeable to the Rule of Law as to bringing Aetions thorities 
on penal Statutes, wherein ſeveral Defendants fhall not be joined, except it there cited. 


be in reſpect of ſome one Thing in which all are jointly concerned; as where R 


ſeveral join in a Suit in the Admicaliy on a. Contract on Land, or in pro- indictment 


againſt ſeve- 
canng or giving an untrue Verdict, &c. ral Officers; 


| quod colore 
2 Hal. Hitt, P. C. 174; | 


Bur yet where A. B. C. and D. were ipdicded for e * ſeveral ; Hal. Hiſt 
Inns ad commun Nocumentum, it was ruled, that for ſeyeral Offences of the P- C. 174. 
fame Nature ſeveral Perſons may be indicted in the Tame Indictment; but | 
then it muſt be laid paraliter errxerunt, and. for Want of that Word F FE, 
Ceperatiter) the Indictment was quaſhed, 4 5 

Alſo it is ſaid in Hale to bè common Experience, that twenty Perſons 2 2 Hal, Hiſt, 
may be indicted for keeping Diſorderly Houſes or Baudy Houſes, and! Wy . 1 
chey are daily convicted upon ſuch [ndicements z for the Word Aram 


as. - ſeparalium Offtiorem Woran feparalite er A 7 was quaſted. 
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e eee or Inquiſition, for the Want of theſe or the like Werds; but . 
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e Jobs Winter's Elizabeth," and continuing it in the Reign of King James, and the Indi. 
| ; ENS Hawke. ment. conclude, that ſo it was erected and continued contra Pacem 1 
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Vaugh. 178. But though a Perſon under the Age of Twenty-one cannot diſpoſe of his 
Lands, yet it is ſaid, that one under that Age may, purſuant to the Sta- 
tute of 12 Car. 2. cap. 24. diſpoſe of the Cuſtody of his Infant Child, and 
that ſuch Diſpoſition draws after it the Land, Ec. as incident to the Cuſtody. 
* Alſo, it ſeems, it vas agreed, that an Infant Male at fourteen; and Fe- 
3 3 male at twelve, may diſpoſe of their perſonal Eſtate at thoſe Ages: For 
Comb. fo. herein the Common Law has appointed no Time, being a Matter cogniz- 
Vern. 255. able in the Spiritual Court, which herein proceeds according to the Civil 
2 Vern 469. Law, by which Law Infants at thoſe Ages are preſumed to have ſufficient 
P + mee Diſcretion to make ſuch Diſpoſition; and therefore their Teſtaments in 
3 72 if theſe Caſes are not to be ſet aſide, or controuled in Chancery or the Tem- 
Execut. 305, poral Courts. 3 „„ 
it is ſaid that . „ ear et pat ; | 1 'o 
the Common Law has not preciſely determined at what Age a Perſon may make a Diſpoſition of his per- 
ſonal Eſtate ; but that it is generally allowed it may be made at the Age of eighteen. And my 
Lord Coke mentions ſeventeen or eighteen ; at which Years, he ſays, an Infant may make his Teſtament, 
and conſtitute his Executors for his Goods and Chattels, Co. Lit. 89. b. . 
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Co. Lit. 33, The Age of Conſent to a Marriage in an Infant Male is (f) fourteen, 
78, 79. and in a Female twelve; (g) but they may marry before, and if they agree 
2 Inſt, 434. thereto when they attain theſe Ages, the Marriage is good; but they can+ 


18 "_ 9. not (4) diſagree before then; and if one of them be above the Age of Con- 


7 Co. 43. ſent, and the other under ſuch Age, the Party ſo above the Age may as 
Rol. Abr. well diſagree as the other; for both muſt be bound, or neither. 
340, 341. 6 FEW. | 
That herein our Law and the Civil agree, for that before theſe Ages they are ſaid to be_impuberes. 
al, Hiſt. P. C. 17 —And though by our Law they may agree before, yet if the Wife hath a Child, 
begotten after Marriage, ſolemnized infra annos nubiles, and for that Cauſe afterwards divorced, it is a 
Baſtard, 7 Co, 42. Oc. Keene's Caſe. Godolph Repert. Canon. 484. (g) And they are Baron and 
Feme de facto; ſo that the Baron before he attains the Age of fourteen, or the Wife twelve, may havd 
Treſpaſs de Muliere abducta cum bonis Viri. Rol. Abr. 340, Moor 741. 2 And. 208, 6 Co. 22, 
() If they diſagree by Parol, and afterwards agree and live together as Man and Wife, the Diſagree- 
ment is not binding, but that they may well live together without any new Marriage. Rol. Abr. 341. 
Lee and Aſbton. — But if the Niſagreement had been before the Ordinary, they could never agree again to 
make it a good Marriage. Rol. Abr. 341. per Warberton. —[f a Man within the Age of fourteen takes 
a Wife of full Age, and after brings a Writ de Muliere abducta cum bonis Viri, and after comes to the Age 
of fourteen, if he after makes any Continuation of the Action, this ſhall be an Agreement to the Mar- 
riage, ſo that it cannot after be defeated. Rol. Abr. 341. | | 


* 


Co. Lit. 79. But though the Party above Age may as well diſagree. as the other, yet 
nns that the Party cannot do it before the other arrives at the pro · 
AI 4 per Age: * Allo it is ſaid to have been (i) adjudged, that if a Man mar- 
Lord Dia,, ties a Woman that is within the Age of twelve Years, and after the 
(0 Roll. Abr. Woman at eleven Years of Age diſagrees to the Marriage, and after the 
341. - Huſband takes another Wife, and hath Iſſue by herz that this a Baſtard; 
tl for the firſt Marriage continues, notwithſtanding the Diſagreement of the 
n Woman; for ſhe cannot diſagree within the Age of twelve Years, and fo 
dr RET? her Diſagreement is void g. F 


2 1 


* i wm „ * pry 1 otras. Gar” as ea TI F _ AS 2 4 ET SG; 8 * a . * 
— * — 8 1 


Infancy and | Age: 
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If a Man marries a Woman that is within the Age of twelve 125 And Kol. Abr. 
after the Feme Covert within the Age of Conſent diſagrees to the rriage; 341. Babing- 
and after the Age of twelve Years marries another, now the firſt Marriage tn and ar. 
is abſolutely diſſblved, ſo that he may take anorhet Wife; for thovgh the ver, adjudged 


in B. R. u 
Diſagreement within tie Age of Conſent was not f ſufficiehr, yet her taki 8 F 
another Huſband after” the Age of Conſent affire * eee Aeg z. of 
ſo Wie Marriage avoided ab intuid.” & dae C. B. and 
*. it 5 WN - te firſt Judg+ 


ment affirmed. Moor 5757 8. 0. Alge becauſe ſhe cohabited wich. her adams at all Times 
after the Age of Conſent. But note; It does not appear by the Book whether the fecond Marriage was at 


dae the Age of U N. Dyer;1 vr MrgineS r mnt Sex infra, the;Caſe of Lord 


5 8 2 200 Ango t ing 50 Ie ne 4391959 La $03 0) "1 (82 
Bot for the better Expticatibh 1 he eteof i it may not t be improper to inſert a a. 


Caſe determined before the Deleg wy whi was thus : 

Mrs. K. Fitzgerrard was married to my ord Decius, the being of HG 27 1 
Age of twelve Tears and a Half, and he of the Age ot eightz afterwards, HM hs .c 
ſhe being thitteen Years old difagreed: from this Marri „ and married Delegates * 
Mf. Villers; and opon Suit in. _the, Spiritual Court the, ſecond Marriage Sergeants- 
was affirmed: The Lord. Decius appealed to the. Del ates; and it was. are 42 _ 
argued by Civilians and Common Le bob before the iſhops of London 

and Rocheſter. North C. J. Littleton Baron, Jones af Atkins | uſtices, | 7 » 
* and ſeveral Doctors of the Civil Law: The Chan ſaid, That Minors * Pogo i 120 
could not contract Matrimony, but only Sponſalia de futuro, and therefore 
though they bind themſelves per. 6 6m de preſenti tempore, yet the Law. a 
by reaſon of the Incapacity of the arties, would. make ſuch a Conſtruc- 
tion that it ſhall only be a Conttact de futuro. In this Caſe indeed one | 
of the Parties' is of Ape of Conſent, but that makes no Diverſity ; for a 
Contract of Matrimogy is utringue obligatorius, and reciprocal in, its Na- | 
ture; On the other Side it Was ſaid, that ſuch a Contract as this betwixt 
Perſons of unequal Ages might as well claudicate as other Contracts, which 
are alſo utrinque obligatorii; they ſaid, that a Contract of Marriage car- 
ries a Relation in itſelf, and is reciprocal, but that in ſome Caſes this 
may fail, by reaſon of an Accident or Circumſtance i in the Perſons, not- 

withſtanding which the Nature of the Thing will remain to be ultro citro- 

we obligatory, as we ſee in other Contracts; but Arguments from the 
| Definition of Civil Affairs are not cogent ; for no Law can be framed to 
meet with all Emergencies and Circumſtances but ought to be differently 
applied according as the particular Circumſtances. require. The Law does 
not make ContraQs per verba de præſenti tempore to be Contracts de ſuturo, - 
but in Caſes of Minors, and they cannot ſhew any Texts that Contracts 
per, verba de præſenti by Majors ſhall - be by Conſtruction made Contracts 
de fuluro, The Laws of God and Nature require Performance of Pro- 
miſes and Agreements ; and the Woman, in the preſent Caſe, cannot 
diſſent- before the Huſband come to the Age of Conſent, becauſe till then 
he cannot diſſent no more than he can aſſent. Serjearit Maynard, In + . 
our Law, Marriage betwixt Minors. has the Effect of a Marriage till af 
it be annuiled : If the Woman be nine Years old ſhe ſhall be endowed, be 
the Huſband of what Age ſoever, and Dower can never be, but. where 
there was a precedent Marriage, paſto effectu ponitur cauſe ; ſuch a Wife 
ſhall have an Appeal of the Death of her Huſband, and che Huſband in 
ſuch a Caſe ſhall have a Writ de Uxore abducta cum Bonis Viri. If Tenant 
by Knight's Service die, his Heir within Age of Conſent, and married, 
the Lord cannot tender him to Marriage, a Diſagreement, he within Age. 
Lee and Afton, 5 Jac. 1. where two within Age had contracted Matri- 
mony, and the Parent of one was bound ip give ſo much at their Age 
of Conſent, if they would agree to this Marriage: An Action was 
brought for this Money, and it was found that within Age they diſ- 
aged, but at their full Age — and Feen r was for the Plaintiff, 
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Co. Lit. . And as She A ze of fourteen 
Hob. 225 Jnfavt Male; fo by Lay. hath he feyera al other Ages 110 0 him ta ſeveral 


Lit f. - Heir, if a Ma 
Co. Liz. 7 75. ſume that tilt that Ag he was nat capab e of doing, night. Service, and 
2 Inſt. 135. attend ng the Lord in s Wars. The.Guardianſhip of an Heir Female 
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of (püſenf MY es nt [agreement can be, Maar 575. 1 Rall Alr. | 
i. I I. 79. and the ala in 11. Kenz's Caſe, and 6 Co. . 
"4, Srofia George's Caſe. Thurſby. cont. Our Law gives ſuch Credit to this 
wachte. Marriage. that, if the Parties dis before it be avoided, the Law 
ell not ſay that it was nulb and void; »ahd upon this Ground are the 
TON r and Appeal which have been cited The Cafe in Dyer“ 
oy is for the Decree for there, by the 17 of many Doctors, quam- 


5; "og ſi unt Sponſalia 2 futuro, tamen in cauſa ee ad verem 
—— onium” Hane Privileg 1 he che 1275 1 6 Ce. 22. Ang, the? 


| Sen egce g wen in the 800 run F Was aff rmed "RON 
the Age of Coat to a \ Marriage, i in an, 


Us 15 an, e 3 ta new 1 0 {is in 6 5255 La has to doch a Marriage, he. 


Nn 


Purp ofes, vi. at 1 e Age of rwelve to, take the Oath, of Allegiance in 8. 

| ; Took or” Leet, at fördern to be out of Ward of Guardian i Soca $ 
chuſe a Guardian; zud this allo is accounted his Age. x Diſcrezion ; - 
to have had Aid pur = Fitz Chevalier. 


*ÞP, er 121 The Abt elne 2 Guardian in Chi yalry 9 no determine till the 5 
me. t 


6, the Age of twent 2 cars z becauſe it was pre- 


determined at (a) Fuel at Common Law, but by Je/tminſter the iſt, 


(a) Before the Eqrd had the W. ardſhip till ſhe attained the Age of Gxteen,. to tender 
por ogg her cpnvenable Marriage ; : bur the Authority of a Guardian, in (5) So- 
if the Guar- 
dian diſpa- 
raged her in 
Marriage, an Cual. # . 
Action lay | | 
againſt him by * giatate 4 o. 1 Lit, ah 1 Ga: Lit. 80. 60 But tke Guardianſhip of 
the Father, whickyis Guard ianſhip by Nature, continnes till dhe Son and Heir Apparent attain tothe Age 
of twenty-one Years; but that is, with, reſꝑect to the, Cultody: of the- Body .only.. Carth, 386. per Holt, 
Ck (e) In the Spiritual Court, if che Infant be above the, Age of his he, chuſes his.own, Cura. " 
tor or Tutor; bot if 2 that Age, hey We one av 151 AN - 


4 2 hath been faid, ceaſes af the Age of fourteen, at which Age the 
5 may call * Guardian | t an Account, and. may 6 , chuſe a neu 


, 7 


- One within the Age of We one peng may do . but cannot 
Co. Lit. 65. b. dd [ 
« af 26. Fealty ; becauſe i in ging of Fealty he ought to be e an In- 
(4) But an fant (d) capnot, be. 


Infant at the x 
Age of fourteen may ra at which have is profamed to Keve gelen Diſcretion. | 


2 Hal. Hiſt. P. C. 278. Fade Tit. Puigences Lower ow 


5 Co. 29. b. n at, che Aga of end un Po ar or 0 Exacuror; 
Off. Ex. 307s angh 1 in this both the Civil and; Common L a agres.. $24] 


Hal. Hiſt | 
P.C. 179. (i And if one under, the Age of 3 made Exec , and. Saniateatian, vg 


minore @tate is granted to another, ſuch Adminiſtration ceaſes when the In whe arrives to the Age of ſeven- 


teen. Hob. 250. Yelv; 128. 5 Col 29. Godolph. 102. — But if Adminiſtration be granted to one 
during the — * ee whois intitledito it as next of Rin to the Inteſtate, ſuch Adminiſtration 
does not jay w Af fant's; Agergt twenty one; becauſe before that Age he-canvot: give Bond to 


the Ordinary to miniſer. CART arth,. 446». 447 Ld. Raym. 338. Irs nn ne 
Salk. 39. pl. 7. 12, Mod. 194. 501. Com yns 112159, fl., 1975 


Comp. In- kur 18. good Capſe of Refuſal of a Clerk alſo· by the es Ye 
_ 142, Eliz. cap. 12 and 13.9, 14 14, Car. 2, none is to be admitte "a Deacon unleſs, 
Gibt. Cod. he be ewerny; thee earn dk leaſt, nor a Eric A be ene. 10 
168. 3 Mod. 8 | ts 
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By the Cuſtom of Gavellind an Infant at the Age of fifteen is reckoned at Lamb. 624, 
full Age to fell his Lands; and this ſerms to have been taken from the Civil 525. & vn, 
Law, which reckons fourteen the tas Pubertatis ; for they reckoned that 1 | 
though the Infant had ended his Years of Guardianſhip at fourteen, yet he 
might not have compleated his Account with his Guardian till the Age of 
fafteen, and that was eſtetmed to be the Age when he was completely out of 
Guardianflyp; and'therefore at this 5 he was allowed to fell the Lands 
deſcended to him: But in this the Cuftorhs of England differed. from the Civil 
Law.; for the Civil Law does not allow of his Diſpoſitions till the Age of 
twenty-five z and therefore this muſt have been allowed. by the old S2xok Law; 
beeaufe they thought that a great deal'of Time was loſt, if the Infant could 
only uſe his own, withodt being able to diſpoſe of it in a Way of Traffick, 
or itt Marriage, till twenty-five ; and therefore they allowed the Infant to 
ſell; but under great Limitations and Reſtrictions, that he might not be de- 


frauded and by this Means they thought there was ſufficient Provifion made 
for the Neceſfity of Commerte, which in the fmatt divided Shates was ab⸗ 
ſolutely neceſſary, | 50 | 
Alſo by Cuſtom, in ſome Places, an Infant ſeiſed of Lands in Socage Co.Lit.45. b. 


may at the Age © fiteen Yeats make a Leaſe for Years which fhall bind 
bio 28 75 comes of Age; for the Cuſtom makes fifteen his full Age to 

Alfo I; the Cuſtom of Eandon, an Infant ubmarried; and above the 
Age of fourteem rhaughy under twenty: one, may bind himſelf Apprentice F 
to (aq a Freeman of vondon by Indeature, with proper Covenants; which * Page 122 
2 by the Cuſtony of London, ſhall be as (5) binding as if he Were Moor 1 34. 


dial 4 95 = WES Bulſt. 192. 
40 2 © : Be EN 4 1 1 9 A a 1 * : 2 Rol. Rep. 
306. Pater. 6r. Mod. 251. 2 Panv. Abr. 441. pl. 7. 468. pl. 12. 2 Vers. 492. 2 Will. Rep. » 
228. pl: 78\ 9 Mod. 191 ( But this Cäſtom' does not evtend' to obe bound Apprentice to a- 
Waterman under twenty-one; for the Company of Watertden are but a voluntary Society, and being 

tee of that des not make Ons free of the Gity Of Louder. - G Mod. 69. 12 Mod. 415. (5) And fer 
Breachran AQtion may be brought in any other Court, as well as in the Courts in the City. Moor 136. 


x 2 j 


As to Capital Offenees, im which the Law is the fame with regard to the F. N. B. 202- 
Male and Female Sex, the Age of fourteen is the common Standard, at Oo. is 247+ 
which both Males and Females are, by (c) our Law, obnoxious to Capital -n — bra 
Puniſhments; for this Being the tas Puberiatis, or Age of Diſcretion, the tal. Hit, 
Law preſumes them at thoſe Years to be Doli Capaces, and capable of dif- P. C. 25. 
cerning between Good and Evil; and therefore fubjets them to Capital — apa p 
Coro to dag nd 12ers. FRI WS "of 
Civil Law, as to Capital Puniſhments, diflinguiſhed the Ages into four Ranks: 1. ras o : 
which is eighteen Years. 2 tas Pubertatis or Pubertas generally, which is fourteen Years, at which 
Tiaſe they werelikewiſerpreſumed to be Poli . 3. rar Pubertati proxiita; but in this the Roman 
Lawyers were divided, ſome aſſigning it to ten Tears and an Half, others to eleven, before which the 

Party was nat preſumed to be Dol” Capux. 4. Infuntia, rich ſts till ſeven Years, within which Age 
there cat beino\Quilt of a. Capitul Offence. Akt Hiſt. P. C. 17, 18, 19. 28 | 


But though che Age: of: fourteen be the tas Pubtrtatis, Before which Hal. Hit. 
our Law does not preſume the Party to be Doi Capum and therefore that a P · © 26 
Farty ĩodicted: for a / Gapital Offetce committed before theſe Tears, is to be 
round Not guiltyꝭ yet hatt this general Rule the following Femperaments': . 
1. That if the Party be above twelve, tliough · under fourteen, and ap- Hal. Hiſt. 
poars to be Pali. Capuu, and could diſeern between Good and Evil at the P. C. 26. 
Time of the Offence committed, he may he convicted and undergo Judg 
momtund Execution offDeath, thougl he hath nbt attained the Age of foùr- 
tetu: But heteiq; accord ingo the Nature of the Offence and * | 
2621 N . * 1 Ee! a 
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| of the Caſe, the Judge may or may not in Diſeretion reprieve him before 
| * — Caſe or after Judgment in order to the obtaining the King's Pardon. 
of William | | 1 


York, a Boy of ten Years of Age, convicted before Lord Chief Juſtices Willes at, Bury Summer Alizee, 
1748, for the Murder of a Girl of about five Years of Age, and on whom Sentence of Death was paſſed, 


it appeared by the Boy's own Confeſſion, That he had accuſed her of a Thing of which ſhe wal Münden. | 


and for the ſuppoſed Commiſſion of which, he had murdered her, and buried her in a Dungheap, plac- 
ing the Dung and Straw that was bloody under the Bedy, and covering it up with what was clean; and 

having ſo done, he got Water and waſhed himſelf as clean as he could. The Chief Juſtice, out of Re- 
gard to the tender Years of the Priſoner, reſpited Execution, till he ſhould have an Opportunity, of tak-. 
ing the Opinion of the reſt of the Judges, whether it was proper to execute him or not, upon the ſpe- 
cial Circumſtances of the Caſe; which, he reported to the J udges at Serjeants-Tnx, in Michaclmas Term 
following, to this Effect, That, ſuppoſing the Boy to have been guilty of the Fact, there were ſo many 


Circumſtances ſtated in the Report, which were undoubtedly, Tokens of what my Lord Chief Juſtice Hale 


* 


Hal. Hiſt. 


Plow. 19. 2 


calls a miſchievous Diſcretion, that he was certainly a proper Object for capital Puniſhment, and ought to 
ſuffer. —_——The Judge reprieved the Priſoner ſeveral Times, in hopes that ſomething would have come 
out to ſhew, that he was deſired to do the Act by Perſons of Maturity; but nothing of that Kind falling 
out, he left him to abide the Sentence of the Law : But he afterwards received his Mzjeſty's Pardon; on 

Condition of entering into the Sea Service.—/ide the Caſe in Fofter's Crown Law, fo. 70, G | 


2. If an Infant be above ſeven, and under twelve Years, and commit a 
Capital Offence, prima facie he is to be judged Not guilty, and to be found 
| ſio; becauſe he is ſuppoſed not of Diſcretion to judge between Good and 
Hal. Hit. Evil: But yet if it appear, by ſtrong and pregnant Evidence and Circum- 
P. C. 27. ſtances, that he had Diſcretion to judge between Good and Evil, Judg- 
ment of Death may be given againſt him; for Malitia ſupplet Ætatem; 
but herein the Circumſtances muſt be inquired of by the Jury, and the In- 
fant is not to be convict upon his Confeſſion: Alſo herein, my Lord Hale 
ſays, that it is Prudence after Conviction to reſpite Judgment, or at leaſt 
Execution; but he ſays, that if he be convicted, the Judge cannot diſ- 
charge him, but only reprieve him from Judgment, and leave him in 
Cuſtody till the King's Pleaſure be known. 
3. If an Infant within Age be infra Ælatem Infantiæ, viz. ſeven Years 
old, he cannot be guilty of Felony, whatever Circumſtances proving Diſcre- 
tion may appear; for ex Præſumptione Juris he cannot have Diſcretion, and 
no Averment ſhall be received againſt that Preſumption. Ken = A 


P. C, 27, il. 
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* Page 5 0 6 To whom the Patvilege of Infancy extends, 
du! who are to be conſidered as Pinozs, 


Oo. Li. 43. FFAHE Privilege of Infancy does not extend to the King; for the Politi- 
Dyer 209. b. I cal Rules of Government have thought it neceſſary, that he who is 


to govern and manage the whole Kingdom, ſhould never be conſidered as a 
Minor, incapable of governing himſelf and his own Affairs. | 


Vow, 21%. a. Therefore if the King within Age make any. Leaſe or Grant, he is 


5 Co. 27. reaſon of the Nonage of the Mayor. 
| 4 Co. 119. Although a Duke, Earl, or the like, be but 


5 8 bound preſently, and cannot avoid them, either during his Minority, or 
7 Co. 12+. - when he comes of full gee. 279 166% e Wh! 7p 
Co. Lit. 433. So if the King conſent to an Act of Parliament during his Minority, yet 
Rol. Abr. he cannot after avoid this Act; becauſe the King, as King, cannot be a 
7238. Minor; for as a King he is a Body Politick. - - Fr. er 

Cro Car, 357. Alſo the Acts of a Mayor and Commonalty ſhall not be avoided, by 
a Minor, or not above ten 
Comp. In- Tears of Age, in the Cuſtody and in the Family of another Nobleman, who 
eumb. 22 2 5 Wes | may 


» * | 


Infancy and Age. 
may and doth retain Chaplains, yer he may quaſi Chaplains to be diſpenſed _ 
withal to hold two Benefices with Cure, in like ſort as if he was of full Age. | 
An Infant in Gavelkind ſhall have his Age, and all otherPrivileges of the Rol. Abr. 


Infant at Common Law; becauſe een he hath the Privilege of Aliena- 144. 
tion at fifteen, yet that doth not take rom him any rivilege he had before 


” 
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at Common Law. | V . 
A Baſtard being impleaded ſhall have his Age; for the dilatory Plea Co. Lit. 244. 
muſt be determined before the Pleas in chief can come on; ſo that the Plea b. 2 
of Infancy will ſtay the Suit, before it can be inquired whether he is or is 

not a Baſtard, DET OST Fo 4659. Heme r 
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0) How far the Law regards and takes notte 
of Inkants in Ventte ſa Mere. 


3 . F 


A Child in Ventre ſa Mere may be appointed Executor, or may take a nary FT 
Legacy; alſo if there are two or more at a Birth, they ſhall be joint 102. | 
. Executors or joint Legatees of the Thing bequeathed ; for the (a) Civil (-) And by 

Law, for the Benefit of the Infant, reputes a Child in his Mother's Womb rp 5 


49 856 we} as 412 hild in Ven- 
in the ſame Condition as if it were born. WE, pany” 3 


vonchedz is capable of taking; the Mother may detain Charters on Behalf of fuch Child; 5 Blu way be 
brought on Behalf of ſuch Child; and a Court of Equity will grant an Injunction in his Favour to ſlay 
lf there be a Baſtard eigne and Malie puiſne, and the Baftard enters, atid Co. Lit. 244. 
dies ſeized, his Iſſue ſhall inherit the Lands, and exclude the Mulier for ever, 
but in this Caſe, if the Baſtard had died leaving Iſſue in Ventre ſa Mere, 
and the Mulier had entered, and then a Son is born, yet cannot he enter 
upon the Mulier : And herein our Law differs from the Civil Law ; for our 
Law requires an immediate Deſcent, which cannot be before the Perſon is 


7 
- 


in Eſſe; alſo by our Law the Freehold cannot be in Abeyance. 3 | 
t appears to have been a Matter of much Controverſy, whether a Peviſe Page 124 
of Lands to an Infant in Ventre ſa Mere be good, becauſe not in Being to WIE 18) 
take at the Time of the Death of the Deviſor ; and ſince, as ſome ſay, by 32. | 
the Deviſe the Perſon is to take immediately after the Death of theDeviſor, Moor 177, 
the Freehold cannot be put in Abeyance by the Act of the Parties; but 637. 
others hold, that ſuch Deviſe is good, thaugh the Infant be not in Eſſe at 2 Ball: 87.34 
the Death of the Deviſor, and that the Freehold ſhall not be in Abeyance, Fo 3. 1g 
but ſhall deſcend to the Heir at Law in the mean Time. 9 7 % oxy . Yi" 
Raym. 163. Keb. 8 85 Salk. 231. 2 Mod. 9. 2 Vern. 711. Prec. Chan. 50. Eq. Caſ. = 2 
Stra. 1092. 2 Eq. Abr. 294. pl. 24. Andr. 263. 8. E. S. - . 8 
But however, all the Books agree in this, that a Deviſe to an Infant when 
he ſhall be born, or when God ſhall give him Birth, is good as an Executory Sid 153. 


Deviſe, and that the Frechold mall deſcend to theHeir at Law io the mean Kum. 763 


9 3j ]³ĩ?ũdecwa 8 ec W and Cutler, 
+ At this Day it is clearly agreed that a Deviſe to an Infant in Ventre /a mere is good, though he be born 
| after the Teſtator's Death, and he ſball take by way of Executry Deviſe. 1 Freem. 244, 293. Vid 


* * 


Fearnt's Efay, 3d Edition 429, c. 


So it is clear, that if Land be deviſed for Life, the Remainder to a poſt- Moor 637, 
humous Child, that this is a good Contingent Remainder; becauſe there is a Ce and 
Vor. III. | | 3A | 5 Perſon 


5 ( 
}! - 
Wi 
0 
1 
Infanty and Age. 
Perſon in Being to take the particular Eſtate; and if the Contingent Re- 
3 Lev. 408. : \ I Set 5 
| 4 Mod. 359. mainder veſts during the Continuance of the particular Eſtate, or eo inſtant; 
6 Salk. 227. that it determines, it is ſufficient, . 
i. | pl. 6. 7 ; J 
. Carth. 309. Reeve and Long; & vide 10 Ci V. 3. c. 16. t and Head of Remainder and Rever ſion, 
: | t Which enables poſthumous Children to take a Contingent. Remainder, which hath not any Truſt 
i Eftate to preſerve it. | | . N OE 01 0Þ; 36; pri 
| | Rol. Rep. Alſo it ſeems agreed, that a Man may ſurrender Copyhold Lands im- 
i _ es mediately to the Uſe of an Infant in Ventre ſa Mere; for a Surrender is a 
ih 8 S Thing executory, and nothing veſts before Admittance; and therefore, if 
"i | = vide Moor there be a Perſon to take at the Time of the Admittance, it is ſufficieor ; 
5 637. - and not like a Grant at Common Law, which putting the Eſtate out of the 
"ol Grantor mult be void, if there be no Body to take. od. 5 0 
. | We aa If an Uſurpation be had on one in Ventre ſa Mere, at the next Turn after 
i OE | his Birth he ſhall be relieved on the Statute Weſtm. 2. cap. 5. 
| — — 


* — 
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() How Jnfancy is to be tried. 
Lev. 142. NFANCY is to be tried by Inſpection of the Court, or by Jury: And 
Sid. 321. I herein it is laid down as a Rule in ſome Books, that whereſoever it is 
Keb. 796. alledged upon the Pleading, that the Party was and yet is under Age, 
Ons. Jac 59. there it ſhall-be tried by Inſpection; but where the Infant is of full Age at 
59 the Time of the Plea, there it ſhall be tried per Pais. 25 


1 LAS 
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$ 
— 
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Co. Lit. 380. But here we muſt obſerve, that as to judicial Acts, or Acts done by an 
Moor 76. Infant in a Court of Record, and which he is allowed to avoid, the Trial 
2 Rol. Abr. thereof muſt be by InſpeCtion ; and therefore if an Infant levies a Fine, he 
2 Tat. 483. muſt reverſe it by Writ, of Error; and this muſt be brought during his 
2 Bulſt. 3 30. Minority, that the Court may, by Inſpection determine the Age of the In- 
12 Co. 122. fant; but the Judges, as by Adjundta, may in ſuch Caſes inform themſelves 
(a) To prove by Witneſſes, (a) Church-Books, &c. . Ee 
the Nonage ; 


of a Deviſor, an Almanack, in which the Father had wrote the Nativity of his Son. wes alle to 
ſtrong Evidence, Raym. 84. YO ITT 1 FOE! wats e OR TICS, 


Co Lit. 380. If an Infant brings a Writ of Error to reverſe a Fine for his Nonage, and, 
Moor 884. after Inſpection, and Proof of Infancy by Witneſſes, dies before the Fine is 
2 * reverſed, his Heir may reverſe it; becauſe the Court having recorded the 

K Nonage of the Conuſor, ought to vacate his Contract, when he appeared 
to be under a manifeſt Diſability at the Time he entered into it. 
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EE 


. . . g oy o 12 
4 Moor 189. An Infant acknowledged a Fine, and the Conuſees omitting to have 
Wh & vide Cro. the Fine ingroſſed till he came of Age, in order to prevent the Infant 
l Jac. 230,231. 


* from bringing a Writ of Error; yet the Court upon View of the Conu- 
ſance produced by the Infant, and upon his Prayer to be inſpected, and hi 
Age examined, recorded his Nonage, to give him the Benefit of his Writ 
of Error, which he muſt otherwiſe loſe, his Nonage determining before 
the next Term. ob 16:06 0 66 07 ONO en Longs ot THE Gt 3h. + 
(y Thatifhe So if an Infant ſuffer a common Recovery by appearing in (5) Perſon, 
we a com- this muſt be reverſed during his Minority by Inſpection ef ide Judges. 
mon Recovery | 0 . 

by Guardian, and having a Privy Seal for that Purpoſe, ſuch Recovery cannot be at any Time ſet aſide. 
But for this vide Tit. Fines and Recoveries, and infra Letter (I) Td . 
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Infancy and Age. 


But it is ſaid, that if an Infant ſuffers a Recovery, in which he appears Sid. 321. | 
by Attorney, he may reverſe it after his full Age, as it may be diſcovered Lev. 142. | 
whether he was within Age when the Recovery was ſuffered ; becauſe it may by 
be tried per Pais whether the Warrant of Attorney was made by him when 
he was an Infant. PPE ed | Ret PAY 
Ir is faid, that in all Caſes where the Party pleads that he was within Skin. 10. pl. 

Age at B. and alledges a Place, that there the Trial may be well enough 10. 

where it is alledged ; where no Place is alledged, there in perſonal Acti- 

- ons where the Writ is brought, and in (5) real Actions where the Right (3) Cro. Eliz. 
of the Lands depends upon Infancy, the Trial is to be where the Land 818. 8. 7). 
lies, and if not, where the Action is brought, n S 

An Infant entered into a Recognizance of 100 J. as Bail to J. S. which Carth. 278. 
became forfeited, and he taken in Execution; whereupon he brought an Tin. * Jo 

Audita Querela, ſuggeſting his Infancy, and the. Writ being brought into 120 12 1X 
Court, he appeared in propria Perſona; and it was moved that he might be 

inſpected, and his Witneſſes examined; and thereupon his Mother peremp- 

torily depoſed, that at that very Time he was twenty Years old, and no 

more, and a Maid Servant gave circumſtantial Evidence to the ſame Pur 
oſe; and it was moved that he might be bailed : But per Curiam, it is a 

Matter of Diſctetion either to admit him to Bail, er to refuſe it, he being 

in Execution; but if he had brought his Audita Querela before he had been 

taken in Execution, he muſt have a We of courſe; and the Court 

would not bail him, though the long Vacation was near, but required the 

Evidence to be ſtrengthened by a Copy of the Regiſter where he was born, 
which being in Zorkſtire, he appeared again in Mich. Term in Cuſtody, 
and a Copy of the Regiſter was produced, and ſworn to be a true Copy, 
and the Mother and the Maid being again ſworn, and all agreeing in the 
ſame Thing, he was diſcharged by the Court. 1 Qs ö 
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E) Of what Things an Infant is capable iin 
relation to the Publick, and in which he ſhall 
anſwer for his Neg let. = 


— I 


N Infant ſeems capable of ſuch Offices as do not concern the Ad- Plow. 379» 
miniſtration of Juſtice, but only require Skill and Diligence ; and 381. 
thele, it ſeems, he may either exerciſe himſelf, when of the Age of Diſ- 


9 Co. 48, 97. 
cretion, or they may be exerciſed by Deputy; ſuch as the Offices of Park- f.. 
keeper, Foreſter, (c) Goaler, C ec... (0 The Sta- 


| | tute of Weft- 
minſter, 2. c. 11. extends to an Infant Gaoler, ſo as to charge him in an Action of Debt for an Eſcape of 
one in Execution, 2 Inſt. 382. 3 Mod. 222. S. P. cited. . | : 


But it is ſaid, that an Infant is not capable of the Stewardſhip of a Page 126 
Manor, or of the Stewardſhip of the Courts of a Biſhop; becauſe, by Co. Lit. 3. b. 
 Incendment of Law, he hath nor ſufficient Knowledge, Experience and Roll. Abr. 
Judgment to uſe the Office, and alſo becauſe he cannot make a De- _— *. 
pop 1s" NY he e p 14 85 12 MOT as. 


. | | Cro.Eliz.636 
An Infant cannot be an (4) Attorney, (e) Bailiff, Factor or Receiver. . Our. 556. 


— 307 


od 1 
| | ; Y 2 | 5 kts ; WY | a F. N. B. 118. 
Roll. Abr. 117. Co. Lit. 172. Cro, Eliz. 637. (ai) Cannot be an Attorney, becauſe he cannot be 
worn. March 92. (e) Becauſe not to be charged in any Account. Co. Lit. 172.— Not iv an 
| NS he: | Loos _ Ingebia 
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Infancy and Ag ge. 
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Roll. Abr. If an Infant, being Maſter of 4 Ship at 8. Chriſtopher? s beyond Sea, by 
530. Furn® Contract with another, undertakes to carry certain Goods from &.. Cbriſto- 
1 1 pher's to England, and there to deliver them; but does not afterwards de- 
bition denied liver them according to the Agreement, but waſtes and conſumes them, he 


to the Court may be ſued for the Goods in the Court of Admiralty, though he be an 


af Admiralty. Infant; for this Suit is but in Nature of a Detinue, or Frover and Conver- 


ſtion at the Common Law. 
Roll. Abr. 2 


3 2. - If an Infant keeps a common Inn, an Action on the Caſe upon. 1 
r N | Cutgnr of Inns will not lie agaiolt him. 


Carth. 160. | So if an infant draws a Bill of Exchange, yet he all not be liable on the 
pray = (c) Cuſtom of Merchants, bur he may plead W in the ſame Manner 
judged on that he ay to any other Contract of his. 2 


Demurrer. ee eee 
@ Not a Trader within the Statutes of Bankropts, ide Tit. Bankrope Py 


Hob. 325. An infant cannot by a (d) Juror; and it is ſaid by Hobart, that by the 
(4) But may 


be a Witnef Wiſdom of the Common Law a Perſon under forty- two could not be on a 
ife ap pears Trial de A tate probanda, becauſe he then tried a Mage W N have 


to have Diſ- happened before he v was twenty-one. =p 
cretion. Vide _ 5 / Woes 


2 Inft. 4 An Infant, or one under the Age of rwenty-cing! "Tod cannot hy 


(e) This is elected a Member of the Houſe () of Commons; nor.can hy Lord " | 


expreſsly en- Parliament ſit there until he be of Fg full Age of Twenty TI 
acted by the | | 
7 8 V. M. c. oh, £ 8. | 


— p 4 


Vide Head of An bir may be appointed Executor, but * cannot aner til he 
Executors and js of the Age of ſeventeen; and before that Age, Adminiſtration is to be 
2 ſome Friend of his; 3 but an Infant cannot be an Adminiſtrator 
(A) before the full Age of twenty-one Years, becauſe before that Age he cannot 

gte Bond, as required by the Statute, to adminiſter faithfully. . 
BT he Court Remhed to be of Opinion that an Infant cannot be a Mayor of 
omni, nor be elected a Burgeſs of one. But the Law ſeems to re- 

main unſettled. Caſ. temp. n Vide ante Page 123. 
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6 1 of what Things nable velng fo his own 
| Advantage, _ | 


2 4.5. A Infant is Feipableef inheriting, for the Law preſumes him capable 


2 Inſt, a of Property; alſo an Infant may purchaſe, becauſe it is intended for 


his Benefit, and the Freehold is in him till he diſagree thereto, becauſe an 
Agreechent is preſumed, it being for his Benefit, 'and becauſe the Freehold 


| et cannot be in the Grantor contrary to his own Act, nor can be in Abey- 


ance, for then a Stran „ would not know againſt whom to demand his 
eight; and if at his full Age the Infant agrees to the Purchaſe, he cannot 
- afterwards avoid it; but if he dies n his Minority, his Heirs may 


Fl x 
n 4 3 
| x 3 | | avoid 
e — 
5 * 
1 « I * 
* „ * © * # 4 p py - 9p ; # © - 1 . * ; 
* & Fa \ * : * ” 4 : s * * 
1 * 4 "7 LEI * n * * * 1 7 - * — 1 

5 4 „ et rad * 

2 , IO EIB TIDE 7 7” If BE % A.M. ng = A 4 


* oh 


* — - 


Indebitatus upon an [nfimul 1 for in this Action no Evidence ſhall be given of the Value or 
Neceſſity of the Things, but of the Account only, in which the Infant may be miſtaken, Latch 1 


_ adjuflged. Noy 87. S. C. adjudged, between Weed and Whiterick, & wide Palm. 528. 2 Roll. 22 


271. Nor can an Infant be charged as Bailiff, &c, in Equity farther than in Law; and therefore 


it is faid, that if ſuch a one is made FaQuor, his Friends ſhould give Security for his Accounting. | 


Abr . Eq. 6. 


* 


"3? - 


8 e 81 — W CE NI — at i add at the... Ao od 


| Infancy and Age. 


.. * avoid it; for they ſhall not be bound by the Contracts of a Perſon who 
wanted Capacity to contract. e ee es Of PIT 
If an Infant take a Leaſe for Years rendering Rent, if he enter upon the 2 Bulſ. 69. 
Land he ſhall be charged with an Action of Debt during his Minority, be- 
cauſe the Purchaſe is intended for his (a) Benefit z but he may wave the 
Term, and not enter, and if more Rent be reſerved upon the Leafe than 
the Land is worth, he may avoid it. n 


— 2 6 8 


(a) That ths 
Court of 
Chancery 
et” „„ 5 will decree 
building Leaſes for 60 Years of Infants Eſtates, when it appears to be for their Good. 2 Vern, 224. 


If an Infant be Lord of a Copyhold Manor, he may grant Copyholds 4 Co. 23. h. 
- notwithſtanding his Nonage ; for theſe Eſtates do not take their Perfection Co, Copy- 


from the Intereſt or Ability of the Lord to grant, but from the Cuſtom of RO 191 


the Manor, by which they have been demiled, and are demiſcable, Time Noy 41. 
out of Mind... f | 8 Co. 63. 


An Infant may preſent to a Church; and here it is ſaid, that this muſt Co. Lit. 17. bs 
be done by himſelf, of whatſoever Age he be, and (6) cannot be done by 89. - "SY 
his Guardian, for the Guardian can make no Advantage thereof, and conſe- 79: 3: 3: 


i : | . Inſt. 156. 
quently has nothing therein whereof he can give an Accouat, and therefore () But it is 
the Infant himſelf ſhall preſenr. | | ſaid, that if 
| the Heir be 


within the Age of Diſcretion, the Guardian may preſent in his Name. Cro. Jac. 99. & wide Parſon's 
Lao, c. 20. fol. 76. Alſo a Preſentment made by the Guardian, in the Name of the Heir is a good 
Title to the Heir in a Quere Impedit. 42 E. 3. 130. | | | 
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(O) How far the Law takes care of his In⸗ 
tereſt, ſo as not to let him ſuffer by his La- 
ches; and herein, where he muſt take notice 

and perfozm Conditions, &. 


1 E Rights of Infants are much favoured in Law, and regularly their Plow. 358. a 
Laches ſhall not be prejudicial to them, upon a Preſumption that᷑ they 360. . 
underſtand not their Right, and that they are not capable o taking notice 7. 7. Tit. Fi 
of the Rules of Law, ſo as to be able to apply them to their Advantage. 3 ee 
Hence by the Common Law Infants were not bound for Want of (c) Claim ries, and Tit. 
and Entry within a Year and a Day, nor are they bound by a Fine and five Limitations. 
Years Non-claim, nor by the Statutes of Limitation, provided they proſe- (e) Not bound 
cute their Right within the Time allowed by the Statute after the Impedi- W. *, Laut 


ment removed. becauſe the 


Law intends 
28 tra. 937. 


4 Co. 125. 2. 


that he doth not know what Arrearages te tender, 3 Mod. 223. Stra. 168, 604. 
Barnard. K. B. 209 Fitzgib. 175. 2 Stra. 939. 3 : 94, 105, 604 


If Lands are deviſed to Truſtees till Debts paid, and then to an Infant 2 Vern. 386. 
and his Heins, and J. S. a Stranger enters on the Lands, and levies a Fine, len ver. 
and five Years and Non-claim paſs, and the Infant, when of Age, brings . 
an Ejectment, but is barred, becauſe the Truſtees ought to have entered; 
yet Equity will rcheve, and not ſuffer an Infant to be barred by the Laches 
of his Truſtees, nor to be barred of a Truſt-Eſtate during his Lafancy ; and 

me Infant in this Caſe ſhall recover the meſne Profits. | 5 | 
l has been ruled in Chancery, that where one receives the Profits of an Page 129 
Infant's Eſtate, and ſix Years after his coming of Age he brings a Bill for 

Y Fob Hh © | i 6 an 


Infancy and Age. 


Preced.Chan, an Account, that the Statute of Limitations is a Bar to ſuch Suit, as it 
3 would be to an Action of Account at Common Law; for this Receipt of 
Lee. the Profits of an Infant's Eſtate is not ſuch a Truſt as, being a Creature of 
a Court of Equity, the Statute ſhall be no Bar to, for he might have had his 
Action of Account againſt him at Law, and therefore no Neceſſity to come 
into this Court for. the Account; but the Reaſon why ſuch Bills are 
brought here is from the Nature of the Demand, that they might have 
| the Diſcovery of Books, Papers, and the Party's Oath, for the more eaſy 
< I Taking of the Account, which they cannot ſo well, do at Law; but if the 
4 . the Infant lies by for fix Years after he comes of Age , as he is barred of his 
Nee Action of Account at Law, (a) ſo ſnall he be of his Remedy in this Court; 


ceaſes to re- and there is no Sort of Difference in Reaſon between the two Caſes. 

ceive for the | | | 8 | . : 

ſix Years. See infra n,—- (a) If a Stranger enters and receives the Profits of an Infant's Eſtate, he 

ſhall, in Conſideration of Equity, be looked upon as a Truſtee for the Infant. 2 Vern. 342. Vern. 
295. S. C.—So if a Man, during a Perſon's Infancy, receives the Profits of an Infant's Eſtate, and con- 

tinues to do ſo for ſeveral Years afier the Infant comes of Age before any Entry is made on him, yet 


he ſhall account for the Profit throughout, and not during the Infancy only, Abr. Eq. 280, Yallp. 
and Holworthy, | | | 


Lit, f. 2, The Entry of an Infant is not taken away by a Deſcent caſt, by reaſon 
403. of his Weakneſs and Incapacity to claim, which is not to be imputed 
to him. ES | | 5 
Co. Lit. 245. But if a Man ſeiſed of Lands in Fee die, his Wife privement enſient with 
a Son, and a Stranger abates, and dies ſeiſed, and after the Son is born, he 
| ſhall be bound by the Deſcent; becauſe at the Time of the Deſcent he had 
no Right to enter, not being in eſſe, and by Conſequence had no Wrong 
then done him, and the Lord had none but the Heir to avow upon at the 
Time of the Deſcent, 3 1 
Co. Lit. 246. B. Tenant in Tail, enfeoffs A. in Fee, who hath Iſſue within Age, and 
a. dies, B. abates and dies ſeiſed, the Iſſue of A. being ſtill within Age; this 
Deſcent ſnall bind the Infant, becauſe the Iſſue in Tail is remitted to his 
former and elder Right, which is to be preferred before the defeaſible Title 
= of the Diſcontinuee's Heir, | | | 
Co. Lit. 244. Tt is a Rule in Law, that the. Poſſeſſion and dying ſeized of a Baſtard 
CO: 198. eigne bars the Mulier; ſo if the Mulier be an Infant during the Poſſeſſion of 
ProdelPs the Baſtard eigne, yet he is barred by the Deſcent ; for though no Laches 
Caſe. can be imputed to an Infant, becauſe, not being of the Age of Conſent, his 
Plow. 372. Permiſſion cannot be taken for a Conſent ; yet in ſuch Caſes, where Time is 
limited by the Law for Pleas and Actions, Infants are included, unleſs ſpe- 
cially excepted, for here their Permiſſion is taken for a Conſent ; becauſe 
they are ſuppoſed to conſent to the eſtabliſhed Law, to which they are 
obliged for Protection during Minority; and the Law hath not thought 
fit in this Caſe, becauſe it might happen to be a public Miſchief in a very 
tender Point, for it might be any Man's Caſe to ſuffer by the Baſtardy of 
an Anceſtor; and the Law hath given the Infants Guardians to plead by, 
but it cannot revive the Evidence of Legitimation, which fo eaſily periſhes, 
| with the Life of the Party. e : . | 
2 Inſt. 303. If an Infant be Tenant by the Curteſy, or Leſſee for Life or Years, he 
ſhall anſwer not only for Waſte committed by himſelf, but alſo for per- 
miſſive Waſte or Waſtes committed by a Stranger; for the Privilege of 
; Infancy cannot prevail in a Matter that would be a Wrong and Diſheriſon 
to him who hath the Inheritance; nor is it in the laſt Caſe any Hardſhip to 
thelnf ant, becauſe he hath his Remedy over againſt the Wrong-doer. 
2 Inſt, 503; If by Tenure or Preſcription certain Lands are obliged to the Repair of 
Bridges, Highways, Sc. and ſuch Lands come to an Infant either b) 
Deſcent or Purchaſe, he ſhall be obliged to repair, &c. in the ſame Manner 
as if he were of full Age. | ( 
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If an Infant preſent not to a Church within ſix Months, it. ſhall lapſe; * Page 129 
if the five Years for making a Claim after a Fine begin in the Anceſtor's* Co. Lit. 246, 
Life, he muſt claim within them; if he does not claim a Villain, fled into 
ancient Demeſne, within a Fear and a Day, he cannot afterwards claim him; 5 
and he ſhall be barred in an Appeal of the Death of his Anceſtor, if he lo ; 
not bring it within a Year and a Day: If the King die ſeiſed, the Infant; is 

driven to his Petition; for in theſe Caſes the Law prefers the Good of the 

Church, the public Repoſe of the Realm, Liberty, Life, and the King's 
Prerogative, before the Privilege of Infancy. | HO TNT 

An Infant is bound by (a) all Conditions, Charges and Penalties, in 
an original Conveyance, whether he comes to the Eſtate by Grant 
Deſcent. | > "arte 


9 
Or 2 Inſt 233. 
| | 8 Co. 44. 

| BY | | k | 8 8 Latch 199. 
2 Rol. Rep. 72. Leon. ioo. Hard. 11. (a) Bound by Conditions annexed to the Eſtate at Common 
Law, becauſe tranſit cum onere ; and therefore if the Infant will have the Eſtate; he muſt obſerve the Con- 
dition upon which it was granted. Carth. 43. | | 


Therefore if a Perſon deviſe to his Grandaughter, who is not Heir at 
Law, Lands, upon Condition that ſhe marry with the Conſent of certain Vent. 200. 
Truſtees, ſhe is obliged to take Notice, at her Peril, of the Condition, and 2 Lev. 21. 
likewiſe to perform it; but had ſhe been Heir at Law, ſhe mult have had Mod. 86, 
Notice given her of the Condition, to make the Marriage, without Con- on 


, Fry and Por- 
ſent, a Forfeiture. "ter adjudged. 


| | | : See Raym. 
236. 2 Keb. 756, 787, 814. 2 Chan, Rep. 26, Gilb. Eq. Rep. 26, 147, 188. 11 Mod. 48. pl. 16, 


12 Mod. 182. 2 Vern. 333. Pre. Ch 565. Eq. Caf, Abr. 110, 282. Wil. Rep. 284. pl. 67. 
2 Wil. Rep. 419. pl. 134. (626). pl. 196. (628). Caſ. Temp. Talb. 164, 212. Cemyns 726. pl. 281, 
757. 3 Wil. Rep. 65. pl. 16. 238. Lord Neterwil's Caſe in the Houſe of Lords, April 1737. | 


An Infant ſhall be bound by Conditions in Fact, and ſuch Conditions as 2 Vern. 343. 
he can perform, in Equity as well as in Law, as was adjudged in the pre- 
cedent Caſe of Fry and Porier. | RD IE? 

So where A. gave Lottery-Tickets amongſt her Servants, on Condition, 2 Vern. 560. 
that if any of them came up a Prize of 20/, or more, they ſhould give Scer and 
one half to her Daughter; the Ticket given the Foot-boy, who was an #*g-ten. 
Infant, came up 1000/7. Prize; and it was held in Chancery, that the 
Daughter was well. intitled to a Moiety, for a Gift to an Infant, on Gon- 
tion, binds him as well as another Perſon. | . 

If an Office in a Parkſhip be given or deſcends to an Infant, if the Con- 
dition in Law annexed to ſuch an Office (which is Skill) be not obſcrved, the 
Office is forfeited. | PL | . 

If a Man make a Feoffment in Fee to another, reſerving Rent, and if he Co. 
pay not the Rent within a Month, that he ſhall double the Rent, and the b. 
Feoffee dieth, his Heir within Age, the Infant payeth not the Reat, he | | 
' ſhall not by his Laches herein forfeit any Thing; but otherwiſe it is of a ; 
Feme Covert ; and the Reaſon of the Diverſity is, becauſe the Infant is | 


3 Mod, 224, 


Lit. 246. 


to perform, fox the Forfeiture thereof cannot be called uſura. | 
| 1 been held by ſome (c) Opinions, where the Cuſtom of a Copy- ( By Holt 


the Lord of the Manor ſhould ſeiſe the Lands as forfeited; that this Cuſtom ag 380. 


| . Comb. 118. 
F 3 Mod. 221. Show. 84. Lutw. 765. 
But N 
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Flow. 364. 2. reaſon that he is under Twenty 


* 8 
2 
Infancy and | En 2 
But this is now ſettled by the 9 Ges. 1. cap. 29. by which it is enacted, 
That no Infant, or Feme Covert, ſhall forfeit any Copyhold, Meſ- 
é ſuapes, Fr. for their Neglect or Refuſal to come to any Court or 
* P Courts, to be kept for any Manor whereof fuch Meſſuages, &c. are 
age 130 « Parcel, and to be admitted thereto; nor for the Omiſſion or Denial. 
eto pay any Fine or Fines impoſed or ſet upon their, or any of their 
| | © Admittances to any ſuch Copyhold, Meſſuages, Sc 
Ar ob If a Legacy be deviſed generally, and no Time aſcertained for the Pay- 


Couper Lord ents and the Legatee be an Infant, he ſhall be paid Intereſt from the Ex- 
Chancellor, Piration of the firſt Year after the Teſtator's Death; but it ſeems a Year 
ſhall be allowed, for ſo long the Statute of Diſtribution allows before the 
Diſtribution be compellable, and ſo long the Executor ſhall have, that it 
may appear whether there be any Debts; but if the Legatee be of full 
Age, he ſhall only have Intereſt from the Time of his Nemand after the 
Tear; for no Time of Payment being ſet, it is not payable but upon De- 
mand, and he ſhall not have Intereſt but from the Time of his Demand; 
otherwiſe it is in the Caſe of an Infant, becauſe no Lache is imputed to him. 


a. 


# 


(H) Where puniſhable fo: Crimes and Jnju- | 
tries committed by him, 


» ů 1 


Hal. Hiſt. T has been already obſerved, that one above the Age of fourteen, or of 
P. C. 16. e. 1 Years of Diſcretion, may be guilty of a Capital Offence in the ſame 
ay _—_ Manner as one of full Age ; alfo that one under theſe Years, if above the 


Fot. Cr Law. Age of ſeven, may according to the Circumſtances of the Caſe, as if in 


70. See an- Murder he hides the Body ſlain by him, makes Excuſes, or otherwiſe ſhews | 


te 122. ſuch Signs of Cunning as demonſtrate him capable of diſcerning between 
| Good and Evil, be guilty and convicted of a Capital Offence ; but that in 
theſe latter Caſes, the Judges may reſpite Judgment, or Execution, in 


order to the obtaining the King's Pardon. : 
Hal. Hiſt. Alſo if an Infant, under the Age of fourteen, be indicted by the Grand 
P. C. 28, 9. Inqueſt, and thereupon arraigned, the Petit Jury may either find him ge- 
NS, nerally Not guilty, or they may find the Matter ſpecially, that he committed 
the Fact, but that he was under the Age of fourteen, ſcilicet ætatis 13 an- 
norum, and had not Diſcretion to diſcern between Good and Evil, & non per 
feloniam; but if a Man be arraigned in ſuch a Caſe upon an Indictment of 
Murder, or Manſlaughter, by the Coroner's Inqueſt, there if the Party com- 
mitted the Fact, regularly the Matter ought to be ſpecially found; becauſe 
if the Jury find the Party Not guilty, they muſt inquire how he came by his 
Death; but if he be firſt arraigned, and acquitted upon the Indictment, 
he may. plead that Acquittal upon his Arraignment upon the Coroner's In- 
queſt, and that will diſcharge him; and the Petit Jury ſhall inquire farther 

+ how the Party came by his Death. | | | 
Hal. Hit, - As to Miſdemeanors and Offences that are not Capital, th ſome Caſes an 
P. C. 20. Infant is privileged by his Nonage; and herein the Privilege is all one, 
| whether he be above the Age of fourteen, or under, if he be ug 
and Twenty Years, but with theſe Differences: | a 


Bro. Saver If an Infant under the Age of Twenty-one Years be indicted of any 


Default 50. Miſdemeanor, as a Rigg or Battery, he ſhall. not be privileged barely by 
8 one Years; but if he be convicted thereof 
om ib. 24% by due Trial, he ſhall be fined and impriſoned; and the Reaſon is, be- 


z Ind, 703. cauſe upon his Trial the Court ex officio ought to conſider and examine 
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the Circumſtances of the Fact, whether he was doli capax, and had Cro. Jac 465. 
Diſctetion to do the Act wherewith he is charged; and the ſame Law is * Hiſt, 
of a Feme Covert; but if the Offence charged by the Indictment be a *. 
meer Nonfeazance, (unleſs it be of ſuch a Thing as he is bound to by 
' reaſon of Tenure, or the like, as to repair a Bridge, &c.) there in ſome 
* Caſes he ſhall be privileged by his Nonage, if under Twenty-one, though * Page 131 
above fourteen Years, becauſe Laches in ſuch a Caſe ſhall not be imputed © ' 
to him. . | F 
If an Iafant in an Aſſiſe vouch a Record, and fail at the Day, he ſhall Hat. Hit. 
not be impriſoned, nor, it ſeems, a Feme Covett; and yet the Statute of · C. 20. ; 
Feſtm. 2. cap. 25. that gives Impriſonment in ſucha Caſe, is general. | 
if A. kills B. and C. and P. are preſent, and do not attach the Offender, Hal. Hill 
they ſhall be fined or impriſoned ; yet if C. were within the Age of Tweaty- P. C. 21. 
one Years, he ſhall not be fined nor impriſoned. Eo. 
Where the Corporal Puniſhment is but collateral, and not the direct In- Hal. n;e. 
tention of the Proceeding againſt the Infant for his Miſdemeanor, there in P. C. 21. 
many Caſes the Infant, under the Age of Twenty-one, fhall be ſpared, 
though poſſibly the Puniſhment be enacted by Parliament. ST HEL OS + 
It is ſaid by Hale, that if an Infant, of the Age of eighteen Years, be Hal. Hid. 
convict of a Diſſeiſin with Force, yet he ſhall not be impriſoned, and yet a P. C. 21. 
Feme Covert ſhall be impriſoned in ſuch Caſe. : | 
But herein the Law ſeems to be, that an Infant at the Age of eighteen, Bridg. 173. 
nay fourteen, or a Feme Covert, by their own Acts may be guilty Cromp. Juſt. 
of a forcible Entry, and they may be fined for the ſame ; but it ſeems by $'- 
the better Opinion, that the Infant cannot be impriſoned, becauſe his gt ge 55 
Infancy is an Excuſe by reaſon of his Indiſcretion, being not (a) particus 357 
Jarty mentioned in the Statute againſt forcible Fntries, to be committed (a) That the 
for ſuch Fine. „„ Infant oughe 


priſoned, becauſe he ſhall not be ſubject to 0 . Puniſhment by force of the general Words of — 
Statute wherein he is not expreſly named. Hawk. P. C. 147. at Wards of an 


But neither an Iofatit, nor Feme Covert, can be guilty of a forcible Crom. 69. 
Entry or Diſſeiſin, by barely commanding one, or by affenting to one 8 Lit. 359. 
to their Uſe, becauſe every ſuch Command or Aſſent by Perſons under ; ak. F. C. 
theſe Incapacities are void; but an actual Entry by an Infant, into ano- om” | 
ther's Freehold, gains the Poſſeſſion, and makes him Diffeifor as well as 
it does a Feme Covert. | | 
Iwo Infants Joint-tenants, one releaſes to the other, by which the other Bro. Diſſeiſin 
holds the Whole, this feems a Diſſeiſin, becauſe the Releaſe being in no 19. 
Manner for the Advantage of the Infant, is uiterly void; then the Entry 
of the other being without Title is tortious, and a Piſſeiſin; but if there 
had been Livery made. upon it, though between Joint-tenants, this is void; 
yet it ſeems no Diſſeifin, for the Regard the Law has to the Solemnity of 
Livery, which fhall continue till defeated by Act of equal Notoriety. 

If a Man carries an Infant into the Lands of J. S. and there claims the Rol. Abr. 
Lands to the Uſe of himſelf and the Infant, yet the Infant ſeems no Diſ- 661. 
ſerfor, becauſe he made no Claim of it himſelf, and chen ſhall not be charg- 
ed with the Tort of another Perſon. 5 9 
If an Infant be convitt in an Action of Treſpaſs Vi & Armis, the Entry Cro. jac 254. 
mult be Nibil de fine, fed pardonatur quia Infans, for if a Capiatur be en- Hal. Hiſt. 
tered againſt him, it is Error, for it appears judicially to the Court that P. C. 21. 
he was within Age when he appears by Guardian; the like Law is, that he 
ſhall not be in Miſericordia pro falſo clamore F. „ | + The Capi- 
| | WT: atur pro Fine 
taken away, and other Proviſions in lieu thereof. 5 V. & N. c. 12. 


Vor. III. T3 SC: „„ „ Gene 
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Plow. 364. General Statutes, that 72 Corporal Puniſhment, are not to extend to 
Hal. Hit. Infants; and therefore 1 


e an Infant be convict in Raviſhment of Ward, 
Ba 2 he ſhall not be impriſoned, though the Statute of Merton, cap. 6. be geo 


Op: Leo But where a Fact is made Felony or Treaſon, it extends as well to 


P. C. 21, 22. Infants, if above fourteen Years, as to others; and this appears by ſe- 
»Page 132 veral Acts of Parliament, (a) as by 1 Fac. 1. cap. 11. of Felcny for 

R | marrying two Wives, &c. where there is a ſpecial Exception of Marriages 
(a) So by the within the Age of Conſent, which in Females is twelve, in Males four- 

—_ „. teen Years; ſo that if the Marriage were above the Age of Conſent, 


concerning though within the Age of Twenty-one Years, it is not exempted from the 


Felony by Penalty. e | ä | 
Servants that 3 | 0B; : i: 90 
imbezil their Maſters Goods delivered to them, there is a ſpecial.Proviſo, that it ſhall not extend to Ser- 0 
vants under the Age of eighteen Vears, who certainly had been within the Penalty if above the Age of 
Diſcretion, viz. fourteen Years, though under eighteen Years, unleſs a ſpecial Proviſion had been to ex- 
clude them. Hal. Hiſt. P. C. 22.——So by the 12 Ann. c. 7. where Apprentices, under the Age of 
fifteen Years, who ſhall rob their Maſters are excepted out of the Act. kts 


Sid. 258. Infants are liable for Torts and Injuries of a private Nature; but if an 
Lev. 169. Infant, affirming (1) himfelf to be of Age, borrows 1000. and gives his 
5 2 Bond forit and being ſued upon the Bond, avoids it by reaſon of his Nonage, 
95e and yet no Action lies againſt him for the Deceit; for though Infants ſhall be 
Pie. bound by actual Torts, (5) as Treſpaſs, Cc. which are Vi & Armis, yet 
(1) Ifa Mi- they ſhall not for thoſe that ſound in Deceit; for if they ſhould, all the 


_ | ks Infants in England might be ruined ; adjudged, and Judgment arreſted 
and pretend. after a Verdict for the Plaintiff in an Action upon the Caſe for the 
ing to be of Deceit. | So | : 
Age defrauds 


by taking up Goods upon Credit, and then inſiſts on his Nonage, tho' the Perſons injured cannot re- 
cover back their Govds or the Value, yet they may indict and puniſh the Infant as a common Cheat. 
Barl. 100. and Trevor and Parker, C. J. ſaid that where a Perſon will take upon himſelf to trade and 
act as of Age, he ought to be preſumed of Age, and no Evidence of Pariſh Regiſters ought to be admitted 


againſt it. 12 Vin. Abr. 203. [T.C.4.]pl 3.t (5) That an Action for Words lies againſt an In- 
21 of the Age of ſeventeen, for Malitia ſupplet tatem. Noy, 129. | OWE Op. 


t But qu. if this is Law ? and wide infra, 133. 


Keb. 778. So where an Action of Deceit was brought for affirming upon the Sale 
et and of a Horſe, that it was the Defendant's Horſe, whereas it was the Horſe 
VIE. 


Sid. 258. of another Man, &c. the Defendant pleaded Infancy; and on Demurrer 
Lev. 169, the Court, on the firſt Argument, inclined for the Defendant, for this 
S. C. cited. Action depends upon the Contract; and though the Contract (it being an 
actual Delivery) be not void, but voidable, and this Action be brought 

upon the Wrong, and not upon the Contract, yet here, by this Plea, he 

| ſhews that he elects to avoid the Contract, and then this Action falls; and 
afterwards it was adjudged for the Defendant ; and the Court ſaid, that it 

was like an Action brought againſt an Infant for affirming himſelf to be of 

* full Age. » | pp 


Sid. 258. But if an Infant judicially perjure himſelf in Point of Age, or otherwiſe, 
per cur. he ſhall be puniſhed for the Perjury ; ſo he may be indicted for cheating 
| with falſe Dice, & c. ee, he's ' Eh rok. 
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Infanty and Age. 


„ 1 » 


©... bold o2 voldable: And herein, 
I. Of their Contracts for Neceſſaries. 5 
1ER E ve muſt obſerve, that, ſtrictly ſpeaking, all Contracts made IT SA 55 
| by Infants are either void (1) or voidable, becauſe the Contract is the 18 E. 4. 2. 
Act of the Underſtanding, which during. their State of Infancy they are Rol. Abr. 
preſumed to want; yet Civil Societies have ſo far ſupplied that Defect, and 7 1 
taken care of them, as to allow them to contract for their Benefit and () I hat © 


s : : ; Contract of 
Advantage, with Power, in moſt Caſes, to recede from and vacate it when an ee 


it may prove prejudicial to them; but in this Contract for Neceſſaries not abſolutely 
they are abſolutely bound, and this hkcwiſe is in Benignity to Infants, for ere argu 
if they were not allowed to bind themſelves for Neceſfiries, no Perſon Tablet 


would truſt them, in which Caſe they would be in worſe Circumſtances 3 


| lection, is a 
than Perſons of full Age. Doctrine now 


| | | ſettled and 
eſtabliſhed. Bur. 566. 2 Stra. 938. 2 Barnard K. B. 174. [But not voidable for Neceſſarĩes, 


and what are and what are not Neceſſaries ſhall be die by the Jury. Vi infra 133,—— The 


Court, on Motion, will ſet aſide a Judgment on a Warrant of Attorney executed by an Infant, Hardw. 


. 


* Therefore it is clearly agreed by all the Books that ſpeak of this Mat- 
ter, that an Infant may bind himſelf to pay for his neceſſary Meat, Drink, 
Apparel, neceflary Phylick, and ſuch (a) other Neceſſaries, and likewiſe Co. Li 
for his good Teaching and Inſtruction, whereby he may profit himlelf ,” ; 1 lin 


a. Oc. 
afterwards. | | Py (a) If an In- 


| h 7 | | # fant at the 
Age of fifteen marries, he may take up Proviſion for his Wife and Children. Carter 215. ſaid 


Page 133 


But it muſt appear that the Things were actually neceſſary, and of reaſon- Cro. Jac. 560. 
able Prices, and ſuitable to the Infant's (4) Degree and Eſtate, which regu- 2 Rol Rep. 
larly muſt be left to the Jury; but if the Jury find that the Things were Ne- 
ceſſaries, and of reaſonable Price, it ſhall be preſumed they had Evidence An 0 * 
for what they thus find; and they need not find particularly what the Ne- Goulf. 68. 

ceſſaries were, nor of what Price each Thing was; alſo if the Plaintiff de- Godb. 219. 
_ clares for other Things as well as Neceſſaries, or alledges too high a Price Leon. 114. 
for thoſe Things that are neceſſary, the Jury may conſider of thoſe Things (5) That the 


| 5 Law diſtin- 
that were really Neceſſaries, and of their intrinſick Value, and proportion Hike "0g 
their Damages accordingly. | _ tween Per- 


| 1 ſons as to 
Neceſſaries; as between a Nobleman and a Gentleman's Son; alſo in point of Time and Education, the 


Law diſtinguiſhes ; as at School, Oxford, and Inns of Court; and that he is not to be looked upon in the 


ſame Condition when a School Boy, as when of riper Years. Carter 215. Velvet and Sattin Suits 
laced with Gold held not neceſſary. Cro. Eliz. 583. . 


ou 


If an Infant promiſes another that if he will find him Meat, Drink and Rol. Abr. 
Waſhing, and pay for his Schooling, that he will pay 7 J. yearly ; an Action 7*9: 


upon the Caſe lies upon this Promiſe ; for Learning is as neceſſary as other Lud 5 hs 
Things; and though it is ft mentioned what Learning this was, yet it ſhall 8. C. Picteru- 


be intended what was fit for him, till it be ſhewn to the contrary on the ing ver. Gun. 
other Part; and though he to whom the Promiſe was made does not in- g adjudged 


ſtru& him, but pays another for it, the Promiſe of Re- payment thereof is * * e 
good; and it appears that the Learning, Meat, Drink, and Waſhing, Judgment. 


could not be afforded for a leſs Sum than 7. 


| + See.infra 
« RF 134+ 
WH | 4. Aſumpſit 


RY. SIE ABS ants 2 
— - LEEDS, — ——_— 7 —— — — a0 
2 — — 3 — 6 8 10 1 > 22 = Zan. B ⁵˙—T— FER FACETS - 2 
— — — = - 7 1 = >< I = o yy 2 TAE — 85 — b& 55 . » . r eng - 1 op Hes De tA > 2. 2 Ec 
— 2 5 8 : "3A 7 * 4 - —— 7 pet on . > +) ou 9 WEL, : 2 — = — — 
- 2 n r PRA * 2 Fo i OA - i Ld Fo IS EF Cage BOY CL, ID r * 1 — 5 — - — rr. des brane. AT — = 
oO © GE — rr a <7; 5 . —_—_ — — r J ITS, 2 aw — 2 — ere — . — 2 
9 . K ä — — Ae, N e , 
- * = "5 <a Is ES. — & 4 
- - - LES x . i LA 
7 — 2 . 


— AS — —— — 
————————— —  —— — — —  — 


— 


ne ow 


— . : 
. : . - = tv gr in + 2 EDS 
Fa ' — WL = = 
— x 222 ; IA I raed "Ix L — OED I nee HT Bout vxnate — — — 
2 T?!:!TT——T—. We ED OR DE . 
—— — — — —— i — — — — : — - 3 — — 12 

— — . ——̃ X—Ä— — - 7 - 8 > — — 
— Rn Ir 3 3 - 2 22 . 


10 55 


— — 
A; r 


— 
— 


—ů —— 


- ED TO OUTS OS nn 9 Cons 2 8 — aa 
a 5 n= Af. ia, x 9 n an i rut —— — — — — CET ad Ls K 

. _—_— — ä —äů— 2 — a7 — . — 

— —— 


> 


——n— ——— —à— — 


— 
— — 


= Connie mane oe IS DS 
: — — a L — 5 — — — - —— — + — 2 
OE = Oe one be c rio 


n —  g_ * 
r —— — neISS 
— en nt Ho 


2 I 
Ws 


=B. - 8 N — 2 * * —— 2 
— . ̃— ( . —— p 


" Infancy and Age. 


Carth. 110. Aſſumpſit for Labour and Medicines in curing the Defendant of a Diſtem- 
Huggins and per, Sc. who pleaded infra ætatem viginti & unius annorum; the Plain if 
dena. replied, it was Neceſſarles generally s and upd a Demurrer to this epi 

cation it was objected, that the Plaintiff had not aſſigned in certain how or 

in what Manner the Medicines were neeeſſary; but it was adjudged that 

the Replication in this general Form was good. 

If an Infant be a Meccer, and hath a Shop in a Town; and there buys 

Rol. Abr. and ſells, and he contracts to pay a certain Sum to 7. S. for certain Wares 
729. ſold to him by J. S. to re- ſell, yet he is not chargeable upon this Contract, 
Cro. Jac. 494. for this Trading is not immediately necbſſary ad vidtum & veſtitum; and It 
5 Nep. this were allowed, Infants might be infinitely prejudiced, and buy and ſell 
S. C. adjudg- and live by the Loſs. R e | 
ed between l 


Hill and ndiitingban, 279. pl. 4+ 


5 Mod. 368, And as the Contract of an Infant for Wares, for the neceſſary carrying 
Salk, pl. 2. on his Trade, whereby he ſubſiſts, ſhall not bind him; ſo neither ſhall he 
1 be liable for Money which he borrows to lay out for Neceſſaries; and there- 


* 


Mod. 197. J out in Neceſſaries. 
Stra. 1083. | | 


344. See 12 fore the Lender muſt, at his Peril, lay it out for him, or fee that it is laid 


Salk. 386. pl. As in Debt upon a ſingle Bill, the Defendant pleaded that he was 
2. Earle ver. with Age; the Plaintiff replied, that it was for Neceſſaries, viz. 107. for 
Pale, Cloaths, and 157. Money lent pro & erga his neceſſary Support at the Uni- 
verſity; the Defendant rejoined, that the Money was lent him to ſpend 

at Pleaſure ; ab/que hoc, that it was lent him for Neceſſaries; and Iſſue 

hereupon was found for the Plaintiff, who had Judgment in C. B. but 

was reverſed in B. R. on a Writ of Error; for the Iſſue only being, whe- 

ther this Money was lent the Infant for Neceſſaries, not whether it was 

laid out in Neceſſaries, it cannot bind the Infant which ever way it is 


* Page 134 found; for it might have been borrowed for Neceſſaries, and laid out in a 


Tavern; and the Law will not intruſt the Infant with Application and lay- 
ing of 1t out, 


Salk, 279. So if one lends Money to an Infant, who actually lays it out in Neceſſa- 
Pl. 4. ries, yet this ſhall not bind the Infant, nor ſubject him te an Action; for it 
is upon the Lending that the Contract muſt arife, and after that Time there 
could be no Contract raiſed to bind the Infant, becauſe after that he might 
waſte the Money, and the Infant's applying it after wards for Neceſſaries will 
not by Matter ex poſt facto intitle the Plaintiff to an Action. bes 
ee att Allo although an Infant ſhall be liable for his Neceſſaries, yet if he enters 
920. into an Obligation with a Penalty for Payment thereof, this ſhall not bind 
Moor 679. him; for the entering into a Penalty can be of no Advantage to the Infant. 
pl. 929. | s KS 


Co. Lit. 172. Rol. Abr. 729. 


Cake in 125 Ic is alſo ſaid, that an Infant cannot either by a Parol Contract or a Deed 
and Eq. 185. 


. bind himſelf, even for Neceffaries, in a Sum certain; and that ſhould an 
bee ante! 33. Infant promiſe to give an unreaſonable Price for Neceſſaries, that would 
not bind him; and that therefore it may be ſaid, that the Contract of an 
Infant for Neceſſaries, quatenus a Contract, does not bind him any more than 
his Bond would; but only ſince an Infant muſt live as well as a Man, the 
Law gives a reaſonable Price to thoſe who furmiſh him with Neceſſaries. 
_ Vet it hath been (a) adjudged, and is admitted in ſeveral (S) other Books 
14 200 * that if an Infant contracts for Neceſſaries, and enters into a ſingle Bill for 
ed. Keb. 382, Payment, that this ſhall bind him, and that an Action of Debt will lie on 
416,423. 8. C. ſuch Obligation. . | 
(5) Co. Lit. 5 | 
172. S. P. and Diverſity taken between a ſingle Obligation and an 2 with Penalty, Cro. Elia. 


910. S. P. and ſame Diverſity per Curiam. , Rol. Abr. 729. S. P. though thereby the Defendant is ouſted 
of hi; Wager of Law. : | J | 


(a) Lev. 86. 


Infancy and Age. 


So an Infant may bind himſelf in an Aſumꝑſit for Payment of Neceſſaries, Rol. Abr. 
and an Action upon the Caſe lies againſt him upon the Promiſe for this, Ne "UN 
but in nature of an Action of Debt; and therefore where Debt lies, an * 5 


1 $$ atch 157. 
Action on the Caſe lits againſt him. Gude Boll. 


188. Rol. 
Rep. 328. 


Cro, Elia. 
920. 


———— 


Alſo it ſceems clear, that if an Infant becomes indebted for Neceſſaries, 
and the Party takes a Bond from the Infant, that this ſhall not drown the 
ſimple Contract, becauſe the Bond has no Force. | 


But it is agreed, that an Inſimul computaſſet will not lie againſt an Infant, Co. Lit. 172. 
though it be for Neceſſaries; for he, not having Diſcretion, is not to be li- Latch. 169. 
able to falſe Accounts. | 1 Noy 87. 

If an Infant comes to a Stranger, who inſtrufts him in Learning, and z len 04. 
boards him, there is an implied Contract in Law, that the Party ſhould be ae an 
paid as much as his Board and Schooling are worth; but if the Infant at Tictriage. 
the Time of his going thither was under the Age of Diſcretion, or if he ö 
were placed there upon a ſpecial Agreement with ſome of the Child's Friends, 
the Party that boards him has no Remedy againſt the Infant, but muſt reſorr 5 
to them with whom he agreed for the Infant's Board, Sc. + It hath of 


late Years 
been ſeveral Times determined that where a Parent or Relation, Ce. places an Infant at a Boarding- 
School, the Credit being given to ſuch Parent, Relation, &c. the Maſter cannotyhave any Remedy a- 
gainſt the Infant. Neceſſaries for an Infant's Wife, are Neceſſaries for him, but not if provided in 


order for the Marriage. Stra. 168 —If Goods, not Neceſſaries, are delivered to an Infant, who after 
fall Age promiſes to pay, he is bound. Stra. 690. 


2. Of judicial Acts, or Acts done by him in a Court of 
Record. | We 


As to judicial Acts, and Acts done by an Infant in a Court of Record, 
they regularly bind the Infant and his Repreſentatives, with the follow- 
ing Savings and Exceptions; as if an Infant levies a Fine, though the Judges 
ought not to admit the Acknowledgment of one under that Diſability, yet 
having once recorded his Agreement as the Judgment of the Court, it 
* ſhall for ever bind him and his Repreſentatives, unleſs he reverſes it by Co, Ii. 380 
Writ of Error, which muſt be brought by him during his Minority, that Nor 60 
he Court by Inſpection may determine his Age F. 5 e 


Page 135 


2 Inſt. 483. 2 Bulſ. 320. 12 Co. 122. Telv. 155. 3 Mod. 229. 12 Mod. 197, 243. Lord Raym. 
443, 444. Atk. Rep. 146, pl. 86. Sel, Caf. Temp. King. 46, Wil. Rep. 737. See ante 124. 


So if an Infant levies a Fine, he is enabled by Law to declare the Uſes , Co. 58. 2, 
thereof, and if he reverſeth not the Fine during his Nonage, the Declaration 10 Co. 42. 
of Uſes will ſtand good for ever; for though that be a Matter in Pais, and Moor 22. 
all ſuch Acts an Aas may avoid at any Time after his full Age, if he do * 47. 
not conſent; yet being made in purſuance of the Fine levied, which Fine Goal, ves 
muſt ſtand good for ever, (unleſs reverſed in the Manner as has been men: Jones 390. 
tioned,) ſo will the Declaration of Uſes too. . 1 i Winch 103, 

| 8 e ee ee 1 | 104. 


If there be Tenant for Life, the Remainder to an Infant in Fee, and they Leon. 115, 
two join in a Fine, the Infant may bring a Writ of Error, and reverſe the 317- 

Fine as to himſelf, but it ſhall ſtand good as to the.. Tenant for Life,“ Sid. 5. 
for the Diſability of the Infant ſhall not render the Contract of the Tenant * F, 
for Lite, who was of full Age, ineffectual. ö 
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.Kelw. 10. of the | Judge, who is : ſupp ofed to do rig 


_ Infancy and Age. 
Rol. Abr. If an Infant brings a Writ of Error to reverſe a Fine for his Nonage, and 
788. his Nonage, after Inſpe&ion, is recorded by the Court, but before the Fine 


reverſed he levies another Fine to another, this ſecond Fine ſhall hinder 
him from reverſing the firſt; becauſe the ſecond having entirely barred 
him of any Right to the Land, muſt alſo deprive him of all Remedies 
which would reſtore him to the Land. 1 85 1 

Moor 74. but If an Infant levies a Fine, and the Conuzee renders to him either for Life 

e or in Tail, it is ſaid that he ſhall have no Writ of Error to avoid this Fine; 
becauſe the Reverſal of the Fine being only to reſtore him to the Land he 
parted with by the Fine, it would be fruitleſs to give him a Writ of Error, 
ſince he could not.thereby be reſtored to the Land, which the Fine itſelf, 
which he would endeavour to reverſe, had before given him. 


Rol. Abr. As to Recoveries ſuffered by Infants, when theſe were improved into a 


73½742. common Way of Conveyance, it was thought reaſonable, that thoſe whom 


Le. Linc the Law had judged incapable to act for their own Intereſt, ſhould not be 


Abr. 305. bound by the Judgment given in Recoveries, though it was the ſolemn Act 
10 Co. 43. a. of the Court; for where the Defendant gives way to the Judgment, it is as 
Cro. Eliz. much his voluntary Act and Conveyance, as if he had transferred the Land 
156 Hob. by Livery, or any other Act in Pais; and therefore, if an Infant ſuffers a 
Kei Recovery, he may reverſe it as he may à Fine, by Writ of Error, during 
2 Bolt. 235. his Minority: And this was formerly taken to be Law, as well where the 
Sid. 321, | Infant appeared by Guardian, as by his, Attorney, or in Perſon: But now 
322. the Diſtinction turns upon this Point, that if an Infantſuffers a Recovery in 
25 1 4 Perſon, it is erroneous, and he may reverſe it by Writ of Error; but even. 
Ware: * in this Caſe, the Writ of Error muſt be brought during his Minority, that 
2 Salk, 567. his Infancy may be tried by the Inſpection of the Court; for at his full Age 
pl. 1. it becomes obligatory and unavoidable; but in Caſes of Neceſſity the Court 
has admitted the Infant to appear by Guardian, and to ſuffer a Recovery, 

or come in as Vouchee ; but this too is ſeldom allowed by the Court, unleſs 

it be upon Emergencies, when it tends to the Improvement of the Infant*s 

Affairs, or when Lands of equal Value have been ſettled on him, and when 

he has had the King's Privy Seal for that Purpoſe; and theſe Recoveries 

have been allowed and ſupported by the Judges, and the Infant could not 

ſet them aſide or ſhake them; beſides, if ſuch Recoveries. be to the Preju- 

dice of the Infant, he has his Remedy for it againſt his Guardian, and may 
reimburſe himſelf out of his Pocket, to whom the Law had committed the 
Care of him. | 


* 


8 Lit. 111. Partition by Writ de Partitione facienda binds Infants, becauſe by Judg- 


ment in a Court of Juſtice, to which no'Partiality can be imputed, 

If an Infant acknowledge: a Recognizance or Statute, it is only void- 
able; and the Infant, at his Peril, muſt avoid them by Audita Querela, as 
Page 136 * he muſt a Fine or Recovery by Writ of Error, during his Minority; for 
Moor. pl. acb. ſuch Conveyances, or. other Acts of Record, become obligatory and un- 
2 Init. 483, avoidable, if chey be not ſet afide before the Infant comes of Age; the 
Co. Lit. 380. Reaſon is becauſe theſe Contracts peas entered Iaed once the Inſpection 
| ffec it, the Infant cannot againſt them 
Reg. 149. aver his Difability, but, muſk revetſe them by a Judgment of a ſuperior 
10 Co. 43. 4. Court, which by Inſpection hath the ſame Means to determine whether the 
*  ..; Inferior Juriſdietion has done right, that firſt received the Contraft. 
2 Inſt, 673. If an Infant bargain and ſell his Land by Deed indented and inrolled, yet 
„ be may plead Nonagt ; for notwithſtanding the Statute: 27 H. 8. cap. 16. 
makes the Inrolment in a Court of Record neceſſary to complete the Con- 
veyance, yet the Bargainee claims by the Deed as at Common Law, which 

Was, and therefore ſtill is defeaſible by Nonage.| 


8 
— 


3. Of 


e r 


Infancy and d Age, 


1 8. of his Act in rain where void ot only voidable, 


Infants are readily d to reſcind and break cirovgh all ebe in 39 E. z. 20. b. 
Pais made during Minority, except only for Schooling and Neceſſaries, be Rol. Abr. 
they never ſo much to their Advantage; and the Reaſon hereof is, the In- 8 
dulgence the Law has thought fit to give Infants, who are ſuppoſed to want 85 A TY 
Judgment and Diſcretion in their Contracts and Tranſactions with others, 
and the Care it takes of them i in preventing their being impoſed upon or 
over. reached by Perſons'of more Years and Experience. 


And for the better Security and Protection of Infants herein, the Law 10 Cro Car. gos. 
made ſome of their Contracts abſolutely void, i. e. all ſuch, in which there is Jones 40 


no apparent Benefit, or Semblance of Benefit to the Infant; but as to thoſe 3 Mod. ed. $10. 
from which the Infant may receive Benefit, and which were entered into 
with more Solemnity, they are only'voidable ; that is, the Law allows them 
when they come of Age, and are capable of conſidering over again what they 


have done, either to ratify and af rm ſuch Contracts, or to break through 
and avoid them. 


Hence it hath been agreed, chat an Iofatit may purchaſe, becauſe it is in- Co. Lit. 2, f. 


tended for his Benefit, and that at his full Age he may either agree or dif- 2 Vent. 203. 
agree to the ſame. 


Alſo the Feoffment of an Infant is not void; but only voidable, not 


only becauſe he is allowed to contract for his Benefir, but becauſe that there 52 0 
ought to be ſome Act of Notꝭriety to reſtore the Poſſeſſion to _ equal 2 Rol. Abr. 


to chat which transferred it from him. 572. 


| | 4 Co. 125. 2, 
Therefore if an Infant halls a Felfiniit 100 | Livery in Perſon; he ſhall Lag oy 


Bro, Tit D 
have no Aſſiſe, c. but muſt avoid it by (a) Entry; for it is to be preſumed fbe, Fog 1 
in favour of ſuch Solemnity, that the Aſſembly of the Pais then preſent (a) May a- 


would have prevented it, if they had perceived his Nonage, and therefore — his 
the Feoffment ſhall continue till defeated (2) 67 Entry, which i is an Act 1 


by Entry 
equal Notority T. during his 


Minority, but 
maſt not have the Writ dum 1 infra Anu, „en a tan Age. F. N. B. 192. ©o. Lit. 380. Show. 


Parl. Caſes 153. Co. Lit. 247. a. t (5) But if an Infant exchanges with another, if the other enters, | 
the Infant may have an Aſſiſe. 18 E. 4. 2. Rol. Abr. 730. + If an Infant makes a Feoffment, 
or conveys, by Leaſe and Releaſe, and re-enters within Age, fill the Feoffment or Conveyance is onl 


voidable, and he may ele&to confirm it, when of full Age; therefore a Stranger cannot avail himſelf of 
an og 8 Entry, or We cannot elect for him. 3 Bur. 1794 


' 6 0 * 
#3 111 3 ths. 


5 Su 9 is 1 t See infra 144: 6 


. 


But if the Infant had Si a Letter of Any! to 8 Seifin, he 2 Rol. Abr. 2. 
might have an Aſſiſe, &c. becauſe the Letter of Attorney, like all other Noy 130. 
Acts of Agreements made by an Infant to his (c) Prejudice, muſt be void; 8 237. 
and therefore whoever claims Aue 5 ty n its Authority, muſt $1.20 © 

be (4) a Wr6ng-doer.” Eat gar. ' do an Infaht, 

| 1 A lie 16 non 5 0 with a Letter 


— Arorneyby bim to esp Livery, i is Juid to be only 9 3 9 the. Tafant's Benefit, Rol, 
WR | 0 EN MATT 00 n it is eee Rol. Rep. 242. 


{1 Menn 10 51: | * Pac e13 
180 if an Jofada Snfeoll hid Guardian . is void, forthe apparent Pre- 35 Fra 8. b 
is it mult be to the Infant. Kar: l Rol. Abr. 
15 „% Ne rl | 1 728. <1 » 
If an Jofant make a Leaſe 5 Feat, — 8 it 3 agreed, that Fide Head of 
foch a Leaſe i is only voidable by the Infant. ISR 2 mw 
: erms for 
a I | Boe Tears. 
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the Laaſe on 
Account of 


| Infancy and Age. 


7 


Moor 105. _ But if he make a Leaſe for Years, without Reſervation of any Rent , it 
N. ſeems by the Opinion of the greater Number of the Books, that from the 
+ Leon. 21% apparent Prejudice and Hort it muſt be to the Infant, that ſuch Leaſe is 
Co. Lit. 45, abſolutely void: But this Point does not appear to have been ever judicially 
308. a. determined; and indeed the Reaſons againſt it ſeem very cogent, and that 


* 157. it would be a greater Indulgence to the Infant, and more for his Service, 
a Leon 4 | 
Brownl. 120. 
Hutton 102. : ee 2 1 | 
Rol. Rep. break through and avoid them; and that this Power ſhould be extended to 


441. all Leaſes and Contracts made by Infants during their Minority, as well to 
oe 9 6. thoſe which are for their Benefit and Advantage, as to thoſe which appa- 
3 Mod. 31 


not al. ſolutely 
void. An 


to try his Ti- 
tle. 3 Bur- 


the Leſſor's Age, whether they will think fit to ſtand to their Bargain, or not, this will 
Intancy, take off from the Temptation of impoſing upon them; or if any ſhould be 
theretore1t's ſo hardy as to do it, yet ſince the Infant is at Liberty, when he comes of 


2 Age, to reſcue himſelf by avoiding ſuch injurious Contract, there ſeems 


one Ciſe the Impoſition is apparent, but in the other it may be ſo miſre- 
prefented and coloured over as to deceive the Infant, even when he comes of 
Age, into ſome unwary Act of Ratification of it; beſides that, the Infant 
when he comes of Age may, if he think fit, make ſuch Leaſe for Years 
without reſerving any Rent: And why then may he not conſent to, and 


* 


2 Page-138 * ratify ſuch-Leaſe, though made before, which (if the Law permitted him) 


be might do by accepting of Fealty, which is incident; to every ſuch 
. é 406101 $93 47 ebe vue e eee 
3 | As 
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As to the Books before cited, that. a Leaſe for Years by an; Infant Moor 105. 
without any Reſervation of Rent ſhould be abſolutely void, they are only 2 Leon. 216, 
obiter Opinions; and there is but one Caſe where it is expreſiy ſo held, and 218. 
there only by two Judges; for Gaudy was of another Opinion, and the 

Judgment there given Was upon the Right and Merits of the Caſe, not 

upon the Point of the Leaſe; though the two Judges, to enforce the Judg- 

ment for the Defendant, would have the Infant's Leaſe to the Plaintiff, 

upon which the Ejectment was brought, to be abſolutely void, and ſo no 

Title at all againſt the Defendant, who was in poſſeſſion; beſides the Leaſe 

= was by Parol, not by Deed, which may make a conſiderable Dif- 

"ON Another Cafe, produced to inforce the Reaſon. of ſuch Leaſes being ab- Co. Car. gos. 
folurely void, is, chat a Surfender by an Infant to him in Reverſion hath Jones 405. 
been adjudged to be abſoluiely void, whether it were a Surrender in Law by Rol Abr, 
taking of a new Leaſe, or an expreſs Surrender, and that no Agreement by Fr 
him at full Age ſhould. make it good, ſo as to eſtabliſh the ſecond Leaſe; An afant 
and the Reaſon-there given was, becauſe there being no Increaſe of his may furren- 
Term, or Decreaſe of the Ren the Surrender was abſolutely void at firſt; der Leaſes in 
'bur there ſeems a much better calon for the Judgment given in that Caſe; ® Court of E- 


— ** Fl 


- — 


- 
| —— 


& 


» 


— 


for the firſt Leaſe was made 1 E. 6. by a Dean and Chapter for fifty Years, quity in order | 


and this Leaſe being afterwards aſſigned to Infants, they, 29 Elz. took a fame by . 
new Leaſe of the ſame Lands from the then Dean and Chapter for the ſame 29 Geo. 2. c. 
Term, and under the ſame Rent and Covenants as were in the firſt; but 31 
this ſecond Leaſe not being warranted by 13 Eliz. cap. i o. the ſucceeding 

Dearf and Chapter would have 'avoided it, and ſo ſtripped the Infants of 


any Intereſt at all in the Lands; to prevent which Miſchief, and help the a 4 


Fofents, the Court gave Judgment againſt the Surrender, that it was abſo- 
Tvrely void 25 initib, and fo the ſecond Leaſe never good; and this was but 
ajyſt Conſtrockion as this Caſe was; for if the Court had adjudged the Sur- 
render to Have been only voidable, then the Infants Agreement to the ſo- 
con Leaſe when they came of Age, would have made the Surrender of 
the firſt abſolute, and then their Title ſtanding only upon the ſecond a 
Leaſe, an that not warranted by 13 Eliz. cap. Io. they would have been 
*gefeated of both, which would have been a very ſevere; Conſtruction in a 
Caſe of this Narure, where the, Operation of the Law in working the Sur- > 
render of the firſt Leaſe might be eaſily ſuppoſed, not to he thought of or. = 
He S719 1008, ee ef Nr II An Infant 
erute i Power over a reel Eſtate, 3 Atkyns 695. 1 Vezey 296. Al. Gifts, Grants Deeds, whi 


: e zes, or Breach of Trust,) the Reaſon of the Privilege would 
warrant an Exception to this general” Rule, 161. Alf Gifts, Grants, or Deeds, by Matter in 
or in Writing, A take effect by Delivery ef his Hand, are voidable by himſelf, his 
or thoſe who have kis Eſtate. 


But if otherwiſe, if ag, Infant, receives Mort. 
s, it is ſuch Semblance of Benefit nabe Conse Ne bald roidable. 5 


* . 
" *KFY* | 138 
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. 4 PY F 1 aj 3 is geb v. 7 9 9067 © 33 814 » 4 wo . 
Another Caſe produced is of a Surrender by à Perſon. Non com 


Grants of Infants and of Perſons Non compos were parallel both in Law and Comyn 45. 


as an Authority in Point, that a 00 Mod. 174, 


Reaſon; and the preceding Caſe was cited 
Vo. III. n | 3E a Surrender 
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mite by an Infant, he can in n | | 
. Matter of his Infancy. 5 Co. 115. 2 Inſt. 483, Cro. Eliz. 127. Moor, pl. 132. Poph. 178. 


103,  -adjudgrd that he might well enter, without being put to the Writ of Dum 
fuit infra Ætatem; for ſuch Surrender was but a Conveyance by Matter is 
Py Pais, which cannot bind an Infant, but that he or his Heirs may enter, or 
. bring Treſpaſs before Admittance..  _ 1 8 | _ 
Lit. . 258. If there be two Coparceners, and one of them an Infant, and they make 
Co, Lit. 171. an unequal Partition, this ſhall not bind the Minor; for though Partition, 
if equal, will bind an Infant, becauſe compellable to make Partition; and 
%  , Whateverone'iscompelJable to may be done by the ſame Perſon voluntarily; 
jyet when the Partition is unequal, and the leſſer Part allotted to the Minor, 
this ſhall not bind her; for then the Security the Law has provided for 
- +, Tofants, to prevent their being over-reached,. would be uſeleſs. Ihe 
Ce, Lit. 71. But yet ſuch unequal Partition is not abſolutely void, but the Infant has 
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Inkancy and Age. hy 
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CE 


8 * Sorrender by an Infant was ipſo 2 void, and ſo of a Perſon Non compos, 
pl. 10. 576. 


13 c. but the Caſe of an Infant has already received an Anſwer; and this of 


A n oi Non compos may be eaſily anſwered too; for if the Surrender ſhould 


435.7 | have been allowed, it would have been not only prejudicial to himſelf, but 
Comb. 439. likewiſe to al} his Sons after born, Who were Strangers of third Perſons; 
S. C. Thom- and there could no Uſe be made of the Surrender but to do them Miſchief, 
17 5 vhich the Acts of a Madman ought not to be allowed to do, when by a 
EY reaſonable Conſtruction it is in the Power of the Court to help them, as in 
that Caſe they did, by adjudging the Surrender to be abſolutely void, rather 
than voidable: So that notwithſtanding the Caſes above cited, it does not 
ſeem clear that the Leaſe of an Infant, without Reſervation of any Rent, is 
* Page 139 abſolutely void, but rather voidable, ſince their Power of avoiding it when 
they come of Age, ſufficiently guards them againſt the Unreaſonableneſs or 
Practice of others, which-was only Miſchief the introducing this Law in 

. favour of Infants deſigned at firſt to obviate and prevent. | 
Trin.6Anrz, Alſo it hath been held, that if an Infant grant a Rent-charge out of his 
in B. R. Hud- Land, this is not abſolutely void, but only voidable by him when he comes 
fon verſus of Age; for if the Grantee ſhould then diſtrain for the Rent, though the 
rr ng other may bring an Action of Treſpaſs, yet he cannot plead Non conceſſit; 


Cur. that ifan becauſe it was delivered with his own Hands. 
Infent grants R * FOES Ne 


it is ſaid per for the Deed is only voidable (a) by ſhewing of his Infancy, and not void 


a Rent charge out of his Lands, it lis not voidable, but ipſo fas void ; and at if the Grantee diſtrain 
for the Rent, the I nfant may have an Action ef Treſpaſs againſt him. (a) That to a Leaſe for Years 
1 no Caſe plead Non eff fa@um, but muſt avoid it by pleading the ſpecial 


: | 3 We CS 80 E W ne . TR | 3 ; 
Cro.Eliz. 9. Copyhold was granted to one for Life, Remainder to an Infant in Fee 
__ _ they both join in a Surrender to one, who was admitted; then the Tenant 
a e Cn for Life dies, and after the Infant dies, and his Heir enters; and it was 


Hlection either to affirm at full Age, by taking the Profits of the unequal 


Part allotted to her, or to avoid it, either during her Minority, or at full 
Age, by Entry into the other Part with her Siſtenn. 


148, 4. 12. If an Infant ſubmit to Arbitration, he may execute or avoid it at his 


10 H. 6. 14. Election, as he may all other his Contracts. a 


Yi; 


Perk. ſ. 12. Alſo as to the Acts of Infants being void or voidable, there is a Diverſity 


Nel. Abr. between an actual Deliv + of the Thing contracted for, and a bare 


730. Agreement to deliver it only, that the firſt is voidable, but the laſt abſo- 
2 Rol. Rep, lutely void; as if an Infant deliver a Horſe or a Sum of Money with his 
40. - own Hands, this is only voidable, and to be recovered back in an Action 
Latch. IO, of Account. | T | 10 . ; ; « 1 | 
f ß | 

138, n. „„ 
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But if an Infant agrees to give a Horſe; and does not deliver che Perk. ſ. 12, 
Horſe with his Hand, and the Donee takes the Horſe by Force of the 3 ff 
Gift, the Infant ſhall have an Action of Treſpaſs, for the Grant was "37s 
merely void. 

In Treſpaſs quare Vis Mens Ihſultum freit, & totum Crivem Capitis 17 Mich 26Cat; 
| fins. Anne abſcindit, the Defendant as to all the Treſpaſs preter tonſuram 2. dana Se 
Crinis pleads Not guilty, and as to chat, pleads that the Plaintiff was of cmd oof 
the Age of {ixteen Years, and for a certain Sum of Money licentiavit the — 
Defendant duas uncias Crinis dift# Annæ detondere & abſcindere; and upon jou. 
the Demurrer to this Plea the Court held, that the Contract was abſolutely 3 Keb, 36g. 
void, and conſequently the Tonſure unlawful, and gave J udgment accord- * e. 
ingly for the Plaintiff. © TE a 

* Andas an Infant is not bound by his Conrad to deliver a | Thing fo if * Page 140 
one deliver Goods to an Infant upon a Contract, &c. knowing him to be Sid. 129. 
an Infant, he ſhall not be chargeable in Trover and Converlion, or any Ler. 169. 
other Action for them; for the Infant is not capable of any Contract, but Keb. gog, 
for Neceſſaries; therefore ſuch Delivery is a Gift to the Infant: But if ah 3. 

Infant without any Contract wilfully takes away the Goods of another, 
Trover lies againſt him; alſo it is ſaid, that it he take the Goods under 
Pretence that he i is of full Age, Trover lies, becauſe i it is a wilful and frau- 
dulent Treſpaſs, | 5 | 
Alſo it ſcems that if an Infant, being above the Age of Diſcretion, be Vid Vern 
guilty of any Fraud in affirming himſelf toy be of full Age, or if by Com- 132 


bination with his Guardian, Ec. he make any Contract or Agreement with : Ver. 5 . 


an Intent afterwards to elude it, by reafon of his Privilege of Infapcy, that? 
a Court of Equity will decree it good againſt him according to the Circum- 
ſtances of the Fraud; but in what Caſes in Particular a * of Equity 
will thus exert itſelf, is not eaſy to determine. 
Alſo notwithſtanding the Diſability of an Infant to cnt, by the For the Man: 
7 Ann. cap. 19. it is enacted, * That it ſhall and: may be lnaful for any ner in which 
“ Perion under the Age of twenty- one Years by the Direction of the Infant * 
« High Court of Chancery, or the Court of Exchequer, ſignified by an dees are t ol 
% Order made upon hearing all Parties concerned, on the Petition of the var hy rw 
& Perion or Perſons for whom ſuch Infant or Infants ſhall be ſeized or poſ- ed on them 
ſeſſed in Truſt, or of the Mortgagor or Mortgagors, or Guardian or purſuant to 
92 Guardians of ſuch Infant or Infants, or Perſon or Perſons intitled to the this AR, wide 
whereof any Infant or Infants are or ſhall be ſeiſed or poſſeſſed by way — bind 
of Mortgage, or of the Perſon or Perſons intitled to the Redemption themſelves by 


ments, in ſuch Manner as the ſaid Court of Chancery, or the Court of has in the 

on Exchequer, ſhall by ſuch Order ſo to be obtained direct, to any other oe 4 Geo. 
„ Perſon or Perſons; and ſuch Conveyance, or Aſſurance, ſo to be had and c. 8. ſ. 1. 
« made as aforeſaid, ſhall be as good and effectual in Law to all Intents Hows be 
« and Purpoſes whatſoever, as if the ſaid-Infants or Infant were, at the admitted to a 


« Time of making ſuch Conveyance or Aſſurance, of the full 2 of Copybold, 


| pellable to 
. 4 : pay their Fines ſee g Geo. 1. c. 29. 


|| 


2 And it is further enacted by the aid Sem: K That all and every 
< ſuch Infant and Infants, being only Truſtee or Truſtees, Mortgagee or 
< Mortgagees as aforeſaid, ſhall and may be compellable, by ſuch Order 
to as atoreſaid to be obtained, to make ſuch Conveyance or Conveyances, 
46 Aſſurance or Aſſurances as aforeſaid; in like Manner as Truſtees or 
00 Mortgagees of full Age are compellable to convey or aſſign their Truſt- 
85 e or Mortgages.” | * 


> - 


If 


Monies ſecured by or upon any Lands, Tenements or Hereditaments, , Preced, Chan, 


thereof, to convey and affure any ſuch Lands, Tenements or Heredita- 2 Contract to 
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Infancy and Age. 


If an Infant coyvehants to levy a Fine, at ſuch a Time, to ſuch Uſes; 
before he comes of Age, levies the Fine, and by another Deed, made at 

full Age, declares it to other Uſes; the laſt. Deed ſhall lead the Uſes. 

| Stra. 94.——A Mother as Guardian for Six Infants grants a Building- 
Leaſe for Forty-one Years, the eldeſt Son aged Nineteen joins, Covenants 
Y for quiet Enjoyment, and that the Others when of Age ſhall confirm; they 
N all attain Twenty-one, and accept the Rent for TenYears after; Equity will 
eeeſtabliſn the Leaſe, 1 Athyns 489,——By 29 Geo. 2. cap. 31. Infants, 
Lunaticks, and Feme Coverts may. apply by Petition to the, Chancery, 6c, 

and hy Leave Surrender Leaſes by Deed in order to Renewal. 4. 
Mo-ortgages to B. who dies, leaving C. his Son and Heir at Law, an In- 
ant, and D. his Widow, Joint-Executors. A. borrows more Money of 
C. and with Part pays off C. and D. who by Leaſe and Releaſe; convey to 

E. this Conveyance binds C. tho' an Infant. 3 Burr. 1794.—— The 

| Acts of an Infant, which do not touch his Intereſt, but take effect from an 
0 Authority with which he is truſted, are binding. id. The Infant's 
Privilege ſhall: never be turned to a Weapon of Fraud or Injuſtice. * / 


\ 
; 


4. Where voidable, as to the Infant, ſhall yet bind others. 


ew 171. It is laid down as a general Rule, that Infancy is a Perſonal Privilege, 
Mod 248. of which no one can take Advantage bur the Infant himſelf, and that 


therefore, though the Contract of the Infant be voidable, that yet it ſhall 

bind the Perſon of fully Age; for being an Indulgence which the Law 

allows Infants, to protect and ſecure them from the Fraud and Impoſition 

of others, it can only be intendèd for their Benefit, and is not to be ex- 

tended to Perſons of the Fears of Diſcretion, who are preſumed to act with 
ſufficient Caution and Security; and were it otherwiſe, this Privilege, in- 
ſtead of being an Advantage to the Infant, might in many Caſgs turn greatly 

to his Detrimenpt. ee . fa 
Page 141 Therefore it hath been adjudged,” that if an Infant let a Houſe to J. &. 
RON reſerving Rent, and the Rent is in Arrear, that the Infant may diſtrain for 
Sl, 446) the Rent, or bring an Action of Debt; though it was objected, that in the 
Sir Will Jene, Inſtitution the Contract was not reciprocal. cc © bs. Sd 
157, 49%: | „ ee TE ai, 
. Co. Lit, 308. Godb. 364. Noy 92, 130. 4 Leon. 4. 9 Mod. 103. 10 Mod. 26 
2 8 12 Mod. — 24 3- Firzgib. Te 78. 2b, 280. Will: Rep, + x pl. 162, 718, 
734. Pl. 211, 737- £ Will. Rep. 244, 298, 519, (645). 3 Will. Rep. 208. Ld. Raym. 443, 
344. Ack. Rep. 146. pl. 86. | Sel. Caf. Temp. King. 46. c K ü 


* 


Sid. 446: So where an Infant brought an Action on the Caſe by her Guardian, and 
2 Keb. 623. ſet forth, that ſhe gave the Defendant rol. and put herſelf to be her Ser- 
8. © vant for ſeven Years, and that, in conſideration thereof, the Defendant 
TOY ies promiſed to find her with all Neceſſaries, ſave only Apparel, and likewiſe 
5 promiſed to teach her to ſing and to dance; and that the Defendant within 
the Time turned her out of her Houſe, and did not teach her to ſing and 

dance; whereupon there was Judgment by Default, and a Writ of Inquiry, 

of Damages; and it was moved to ſtay the filing of the Writ of Inquiry 

becauſe here was no Conſideration, the Agreement not being reciprocal : 

But the Court held, that, though the Contract might be void as to the 

Infant, yet it bound her Miſtreſs, who was of full Age; and therefore 

ordered the Writ of Inquiry to be files. bs 

Vent. 51. So where an Infant brought an Aſump/t by his Guardian, and declared, 
Mod. 25. that whereas the Defendant entered into his Cloſe, and cut his Graſs, that in 


3 Keb. 581. conſideration he would permit him to make it Hay, and carry it away, he 


2 promiſed 


r 


ba $I ARE» Hh 


Imiſed t 


5 
* 


9 V thorities a- 


S eee 
So a Promiſe to pay the Plaintiff, an Infant, the V alue of ſuch Band, in 2 Sid. 109. 
conſideration the Plaintiff voùld ſuffer the Defendant to enjoy the ſaid Land Davies and 


not bound by his Permiſſion, but _ ſur him bor#fthſtanding bur the de the Au- 


* * 14 


Infant promiſed to pay ſuch a Sum} it ¶ J umpſfit by the Infant, he had Judg- Keb. 1. 
ment, though the Money was not paid; for the Court held, that the In- 9 e : 
fant's Promiſe was only voidable at his own Election, and not at the Elec- th * 


that this was Nudum Pukrum, and not teciprocal, as the Man could not 88rd 


* 


If an Infant loſe Money at Play, which the Wipner takes, ſuch Taki | 


4 


is a Converſion, and Trover and Converſion lies for the Infant for the 8 
ſo received; but if the Infant had won, he might have retained the Money, and Fard, to 
and no Action would have laid againſt him for it. © [have been 
| 5 | bo held by 
Holt C. J. Hil. 3 Annæ, in B. R. in the Caſe of Barker and Medlicet; but the Action there brought was 
an Indebitatu ¶ ſumpſit, and for that Cauſe the Plaintiff was nonſuited, becauſe the Foundation of the 


2 


Action was a Tort, aad the Action brought founded in Contract. 


FL, "i 8 1 
F. At what Time voidable Acts are to be avoided, : 


#Ti%s 


4 N 114. 
1EIV. Ice, 
by him, or a Fine levied by him, Recovery againſt him by Default in 12 4 


* for being judicial Acts, taken by a Court or Judge, the Nonage of the 27 


; x . Page 142 
Party to avoid the ſame ſhall be tried by Inſpection, and not by the Will Rep 
Country. VVV 
tl l c l e tb | Z 0000,  M64s 

B 68 k #34. Lu | 8 1 1 o | . ? \ . | 1 a ; 1 443. 
And as an Infant cannot avoid a Recognizance, Fc. but during his Mi- And. 25,228, 


nority, ſo if an Infant enters into a Recognizance, Ec. and brings an Audita N. Bedi. 80. 
Querela to reverſe it, and the Judges, upon Inſpection, find him within Age, pl. 123. 
and therefore adjudge the Recognizance void, and diſcharge the Infant; but Dyer 232. 
the Conuſee after reverſes the Judgment in the Audits Querela for Error, Naos 15,460 
the Infant, after his full Age, ſhall have no new Audita Querela to vacate the 2 And. 158. 
Recognizance, though it once appeared to the Judges that he was within 10 Co. 43. a. 
Age when he entered into the Contract; and the Reaſon hereof is, becauſe Ney 16. 
the Infant in no Caſe after his full Age can ſer aſide the Recognizance or Sta- Ren. 88. 


tute: For, 1½, The Writ in the Regiſter runs quod: Conuſor adtunc & adbuc ws nth 
infra Alatem exiftit, and therefore cannot have it at full Age without altering 2 Bulſt. 320. 
the Form of the Writ, 2dly, When the Judgment of the Audita Querela is F. N. B. 105, 
reverſed by a Writ of Error, it is entirely ſer aſide, and in all Reſpects uſe- | 


Vor. III. — ;F | leſs 


N 1 n — II — — 


Infaney and 2 3 


- lefs Xi it bad. i never been given, and contquenty 6 can; obtain 90 O 
mould che Conuſor produce the Record. dh, When the Conulor is of fl 
pb  -* there will be op Averment admitted. againlt the. Recogoizance,: 2 
which is an Act of Record; and it is preſumed by the Record that he Co- 
nuſor was of full Age, face the Judge, or other Officer that took. ie Re- 

eecqgmnizange, Sc. ſuffered them to enter into them. 
2 Ind. 673. Bur if an Infant bargain and ſell. Lands by Deed, indented and inrolled, 
he may avoid it at any Time. 
sid. 3217. Allo it is ſaid that if an Infant a appear by Attorpey, and, mutter a a Re- 
Lev. 142. covery, it may for this Error be reverſed af! r. the Infant comes of Age, be- 
5 __ 209. cayſe it ſhall be tried by the Country whet er * Wet of. e WA 
7 made when under Age or Dat. „ ed $6 e | 
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(a) his 10 be underſlood ſuch a Conveyance as is, in its own Nature, veidable E; the 1434. G. Tort 
as a Feoffment, Sc. and ich af Fer be 28 a Surrender, wy Releaſe, which being 3 ab * 
 areſoto all Mew 45 of which all Perſons may rike Advantagd "Eaſt, 436. 100 5or, Be 


| . I 0 1 2 Noli FY BL 3 
8 Co. 42. b. "Ad if an | Taking ſeiſed j in Fee ak Bete 1 PR kis Heir ſhall 
..* <5 0338.21 gator. 
0 If ſeized th Tail Male, and he makes a Feoffmemy and 69 dies, his 
beta rough "Son being Heir general and Tecial may e enter, 8 2 
ntedo s 


| Felony y. 8 Co. 43. 2,——But by Co. Lit. 337. a. it is Seri in ſuch Caſe, 0 his Eutry i is not 
lawful in * of his Eſtate only, but of his Blood 10 which. 1s r | | 


| 2Va'590. 0) Dc | 
$ Co. 43. And if he hath no Sons, but _ 83 his Brother, bills his ſpe- 


. cial Heir per Formam Doxi, made to his Father, may avoid the Feoffment, 

8 Co. 43.8 becauſe he is Privy i in Blood, and has the Land only. by Defcent. Sag 

0% But if But Privies io Eſtate cannot avoid (c) a Conveyance made by an Infant. 

Tenant in 

Tail within Age comes in ad  Vouchee by Attorney in a Common' Recovery, he in Remiiader mop ge 
this for Error; for he is Party in Intereſt! to the Recovery; and where a Man's Iutereſt is bound by another's 

Act, it is but reaſonable he ſhould: be-allowed to free himſelf from the Miſchief of it, by taking Advantage 

of any Error in it But for this wide Rol. Abr. 755. Bridg. 75. Rol. Rep. 301. Cro. . 739. 

Palm. 123. Allen 75. 
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"IN 1 43 © As if Tenasti in Tail, being within "WY abs a Peoffment. 100 dies 
2 Oo. 4 without Iſſue, the Donor ſhall not enter, becapſe he was privy only in 


But in Peer, Eſtate, and no Right accrued to him by the Death of the Donee. 
254. this Caſe 

is cited and. denied by Hough „Itter to he Law, his 3 þ the Feikmebt by an Tofant could not put 
him to his Feritades by a continunnce, and then if he could. not 12 Howould * ien n. 


3 Co. 43. 4. 80 if there be two Felrit-tenarits within At e, and one of them makes a 
Co. Lit. 337. Feoffment in Pee of his Moiety, and dies, the Survivor cannot enter; for 
e by che Feoffment the Joipture was ſevered, ſo long as the Feoffment conti- 

nued in Force, and therefore the Heir of the Feoff or may bave a Dum eit 
mfra Staten, or enter into the Moiety. 
8 Co. 43. a. But if both had Joined in the Feoftment, and one had died, WEE Right 


Fe W * the other, and he ſhould have had the Land from the firſt 
eo r. | 
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Weng r 


ifa Man e Age, eitel in 4 io Right of his Wife, ares A Feoffment, Co. 43: {8 
wr dies, his Heir Cannot enter, becauſe no Right qeſeends to him; but in- Lit. . en | 
aſmuch as the Barony if he had lived; might have entered in the Right of. 5 
his Wife only, and not in reſpect of any Right which he inmſelf had, Den 5 
the Wife (even before che 32 Ff. 8. cop; 28.) might in ſuch Caſe" have en. 
tered i xy her own Right. * Tail, and the l. 9 ac 2 34 6 

But if the Fe in on enant in Tail, and the ron within 0. 43. 4 
had made a Gen: ail, 1% another, by which" the Baton gained 4 new Re- Co Lit 357. 
verſion in Fee, and died, the Wife wi tht enter, or the 725 of the Baron * 5 2 
Who had a new Reverſion deſcended to tin but if the Heit had entered, 30 1 0850 
and defeated the Tail given by the Infant, his Eſtate vaniſhed, and, by Ope- . % = L 
ration of Law, che Feme was immediately ſeiſed af her old Eſtate. _ -. CT 

Privies in Law, as the Lord by We an not avoid a Conveyance 105 4. 4 2 
made by an Infant. 

As if an Infant bikes! a Fed Gwen, Ac dies without Her the Lord 8 8 Co. 1 ge | 
ſhall not avoid it; but becauſe 44 in this Caſe it appeated the Feoffment #' ver vt 
was executed by Letter of Attorney made by the Infant, it was reſolved to D RAY 
be void, and tfiat the comin cron Ende wage Ars -35oat ol. Abr. 2. 

| 1 e ee e de 500 '3 Mod. 306. 
. Mt A 


Wa”, 7. "In what Manner they are 60 be avoided. | 


0 to Fines and Wb e they being, as bath been Lady EL 6 en i. 480, 
Matters of Record, are regularly to be avoided by Writ of Error, which: 2 Iaft. 483: 
muſt he brought during the Infant's Minority, that the Court may inſpet 
the Infaiit, and fo vacate the Contra with the fame Solemairy.! at it an 1 
entered into. en 0 gn 5 
Therefore if an Taft fuffer A Common Recovery, in which be erties in Nel. Abe. . 
as Vouchee in his proper Perſon, and not by Guardian, though this half 28 
not bind him, but that he may in a Writ. of Error avoid it, becauſe it is _— N 
Error in Law; yet at his full Age he cannot enter into the Land, and 
avoid it by his Entry, before he has reverſed it by a Writ of Error; for 
n are not to be ſubverted by Matter in Pais without Matter =: 
ecor , 1 
If a Feme Covert, being under Age, levies a Fioe, which the is after- 2 wakes 8 
wards willing to reverſe, ſhe may be brought into Court by Habeas Corpus, Mod. 24 
that ſhe may be inſpected: and, it ſeems, the Fine may be ſet afide on 3 Le, 36. 
Motion: for the Huſband may wet een kag, nor e her to . or ee 
proceed i in a Writ of Error. couerits. © 
about to levy a Fin, her 2 may enter a 8 and Ja then 2. Eds 
the Court will ſet aſide all Proceedings after ſuch Entey, but that if rer, Owens. 
* they ſuffer the Fine to paſs, they cannot by any Means reverſe it after the Page 144 
Infant s Death; byr it ſeems that the Fine being taken by Virtue of a Dedi. 
mus Poteſtatem, and the Commiſſioners knowing the Party to be an Infant, 
may be (a) fined at the Diſcretion of the Court, _ * Jn ob Cale, (% Where 
the one 300 l. and the other 2004, the Court 


= ordered In- 
formations to be filed againſt Commithowers who took a Fine Kr fetus: Ide. 36. But for this 
vide is go. 1%. 2 s Rol. Reps 113. Op. Ws, 331. 


As Infants, at avis Peril, are obliged to ou! ws ahd a byDyer 232. 
Wrir of Error, during their Minority, ſo muſt they abo Recognizances — 149. 
* Statutes entered into by them, and this by ar Audita Auerela during F. N. 12 


their 2 Ioft. 67 3. 


Js | 10 Co. 3. 
Ny 16. Cro, Tac. 5. 2 Rol. Abr. 57. 2 Bull. 320. 3 Med. 229. (5) That an Infant may bring 
an Audits Querela to avoid a Statute for'his Nonage, although it be not certified or returned 1 in any Court. 
| And. 
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the commenn 1 vak e 


Practice was ſo, elſe 128 Ä might 5 of Age peer the Conde would ren it to be be cit, 


Co. Lit. 247+ 


3 1 their Moste likewiſe, that the Courts may have the like — of 
And won oy determining by Inſpection as to their Nonage; for being Matters of Record, 
ſaid, that they Mutt, according to the Rule, be diſſolved eo . * M 5 


4 
— 1441 » 


& wide '3 Bolt. 307. | | 
a. 52131 

Yelv; 16. 17 4. bring with FRO become s s Bail for B. 00 eb two 0 Fu and 

Cro. Jac.646. Ns bil geturned, Judgment is, given ich A. Sc. he may have an Audits 


28 P. =, Querela and avdie 15 & Rec e 42 lo the Judgmenr't thereupon of 
| BF Age Saen 


88.— Wh ere conſequence | 


an Infant was © 204 U B 9772 11990 5195 Bns 


Bail; and taken in Execution, 2071 he esse ar Aids Peel, "or moved to be inſpeed j ; andthe! 
Court, as a Matter diſcretionary, refuſed to admit him to Bail till he corroborated his Allegation by the 
Oaths of Witneſſes ; which he avg done, and the Copy of the Regiſter where he-was bprn being pr 


laced, he was diſcharged; but if he had brought his Sik Luerela before he was RUN in Fr he 
muſt have a duperſedias © of Courſe. ES: 12 75 & Wk 12 00 A 12 1 
11 108 | DI 


2 230101 WA 4 10 P 

Cro.Jac. 691. But if A. Sis ene enters into ond to B. TRY procures 0 Hake 
of = . out any Warrant to appear for A. and confeſſes a Judgment thereupon, yet 
8 it. A. J. ſhall not have an Audita Querela, bot, he muſt take his e by Ac- 

tion of Deceit againſt the Attorne pt.. 
K's If an Infant makes a Feoffment, he m enter, 2 either within Age, or 
(c)Bot though at full Age; and if he Wy his HiFi may « enter or have a Dem: i 8 
the Infant Allem. . ove er ox 5:6 709% M 0 e 
may avoid is | IIS) 
his Feoffment byEntry during his Nonage, yet he cannot P a Biz Oe ie ee ill ke comes to 
his full Age; for he is allowed to enter, that he may ſave to himſelf the Profits in the mean Time; but 
ſuch Entry, being the Act of an Infant, ſeems to be as voidable at full Age as his Feoffment; but if he w 
to recover in a Writ of Dum fuit e . it would for exer bind him, and therefore it can only be | 
U _ Were tal Age. F. N. B. 192. See ante 136. Y 5 ws 


On Lit it. 937. - Huſband and Wife are both 1 Age, and ONE by 1 Indenture 7 join 
in a Feoffment, and the Huſband dies, the Wife may enter, or have a 

Dum. fuit infra Atatem. 

Co.Lit.337.2. But (d) if ſhe was of full Ape, ſhe ſhall not have a Dum fuit infra Alatem 

(4) 2zere if for the Nonage of her Huſband, Woge BT, be but one Perſon in Lav, ' 


ſhe was with-- _ | 
in Age apd the Baron of full Age. F. N. B. 192. N L, 1159 | , 


18 4 


wet 


7 


co. Lit. 237% © „ two Je oint · tenants, Wog wickity Ae make a Feoffment, chough! thes 
2. F. N. B. may join in a Writ of Right, yet they cannot in a Dum fuit infra Eres; 
"9s J. for the Norlage of One, is not the Nonage of the other. 

If an Infant ſurrenders a Copyhold Eſtate, and dies, his Heir may 
* Page 14 enter without being put to his Writ of Dum uit infra Ztatem for ſuch 
Cro. Eliz. 90. Surrender was but (e) a Conveyance by Matter in Pais, which cannot bind 


Leon. gg. an Infant, but thar he or his Heirs may enter, or bring Treſpaſs,” 

adjudged. FD 

(e) That Surrenders, Glase, Releaſes, We: which are ſaid to be void ab initio, they may is de by 
Entry, Afliſe, c. at any Time. Cro. Car. 103. 2 Rol. Abr. 728. Show. P. Caſes 153, Carth. 436. 
'— But a Feoffment by an Infant with Livery cannot be avoided by Aſſiſe without Entry. Bro. Diſſeiſin 


| 63,>—Secus if the Livery was by Letter of Attorney. Bro. Diſſeiſin 63. 


5 If an Infant make a Leaſe for Years, though he reſerve no * thereon 

ro. Tit. , 
Leaſes 50. be cannat plead Non eſt e but muſt avoid it by DHS. the Ae 
Cro, Eliz, Matter of his Infancy... Kt ; 

$595 „ 4 


10 Co. 43. 5 Co. 119. 2 laſt. 483. Moor, pl. 132. Poph, * | ITY PC OHA 


OOO 
+ #2 
% 


b Infaney and Age. Es | 


So if an Ife enter into an Obligation, which takes effect by . Sealing Salk, 2 92 . 
and Delivery, a and Gal Marte! (3) a deliberate Act, as can only avoid 1 4.7 + . 
by pleadiog the tt e ſpecial atter of his Infancy. ere RN 5.24 In. 


ph -  .fants have the 
| Fords, erb not the Operation of Deeds; ſo that met 15 7 cannot be pleaded thereto, without 


ſhewing ſome Tens Marter to 1 _ wy ho agg 3 Ser ] 10. "ne * 
2 4 10 5 GE: 1 511 
But in ; Aﬀempfi abr an Infant; be may give Thfancy' in evidence, and 2 Lev. 144. 
need not plead it; for the Promiſe of an Infant is abſolutely. void. N * 
If the Heir Within Age aſſign to the Wife more Land in Dole: than Þ. N. B. , * 
ſhe: ought to have, he himſelf "Mall have a Writ of Admeaſurenient of Co. Lit. 39. 
Dower! at (c) full Age, by the Common Law: So if too much be aſſigned a. | 
in Dower by the Heir within Age, or his Guardian in Ohivalry, and the 2 Inſt. 367. 
Heir dies, his H&ir ſhall have ſuch Writ to reftify the Affignment but the (c) 9 
Heir, in whoſe Time the Afſignment- of too much was by the Guardian, Age... 10 
cannot have ſuch Writ till his full Age, becauſe till then the Iatereſt of che 
Guardien continues, and if any Wrong be done, i it is to the Guardian him- EM 
ſelf, and not to the Heir. ! COT ee he 
If the Heir within Age, before the Guardian eoters, aſſigns too neh 2 Iaſt. e. ; 
in Dower, the Gnardian ſhall have 4 Writ of Admeaſurement of Dower - 
by the Statute of JF. 2. cap. 7. before which Statute the Guardian had 
no Remedy; becauſe the Writ of Admeaſurement being a real Action Jay | 
not for che Guardian, who had but a Chattel: Alſo by the ſame Statute ii 
is provided, that if the Guardian purſue ſuch Writ faintly, or by Colluſion 
with the Wife, the Heir at full Age ſhall have a Writ of e "x Th 
RENE AP F . e or Nene won, wy Z FF 


£ 


01 0. —_ * * * 15 wy. 

basic 016195!! 09.7 oog & 2 9 eli i eee 
8 of the Confirmation of voidable de.. 175 vel th tee | 

mnt ns V 3609 K b 1990! eee IVE Gt} 13 ,90 * 


The Priviige the Law aims Infints beide intirel Veen ir "ht Co. Lit. 3. 2. 
Buhehit ; hence at their full Age they are allowed to ratify Dong confirra. 2 Vent. 203. 
their Contracts, @r toreſcind and break throngh them, as ic Malt ſeem” moſt, 
for their Advantage; and therefore the Purchaſe of an Infant is only Voöid- 
able, and veſts the Freehold in him till he diſagrees thereto; and his con- 
tinuing in Poſſeſſion after he comes of Age is a tacit Conſent and Con- 
firmation thereof, ſince it is to turn to his Advantage. 

If an Infant take a Leaſe my Years of Land, rendering Rent, which Cro. Jac. 320. 
Yr fe ar, for ſrveral ATi en che Infant, comes of A „ And, {till 38 

des tht Occðpation ef Lind; his tha An the Leaſe good and » Ba Ay 
unavoidable, | and; by conſequen wank — $þ with val the Ar- 731. 8. C. 
rears incurred during his Minority; for though at full Age he might have adjudged, 
departed from his Barga ain, and thereby, have a ygideg Payment, of the between _ 
| Arcears which: the Leflor fuffer&8*tof incur? düring his Minority; yet Elin mm 
oy” Conrad ah nj in Poſſeſſion after his io Ape raifies and affirms tbe 
atra intio, ſo. gives Remedy. for ert of IX ineurted 
He Time ol a 18 80 N NEW - Page 146 
+ it 1s, ſaid, that if an . e of a Term for ſells it Dalf. . : 
oney, and. after he d offull Age receives Part of the Money pr Carlan. 4 
; 80 it, he ſhall avoid the Grant notwithſtandigg; for the Contract = 
being void in 8 Commencement. , it cannot be made good by any | ſubſe. 1 44 % 
quent k The zr e 0 6-5: iP $1 log? < 1 Sei qu. if 
115 "hl is not " Affrmance of the Contra? vide infra. 


j ' 4 5.4 
Suse (£49203 200 1 uns d 5101208 Hi 
8 7 14 St s * 2 „Ang 
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"Fer it bath bebt r ved” ” Chaney, 3 if an 1 Infant makes an \ Agree- Vern, 132. 
ty and receives Iterelt under it after he comes of Baatz ſuch Agree- | 
ment ſhall be decreed Ye? him, 
8 III. 3G | 80 
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""Jofany and Age. 
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» Vern. 116. So if an Infant make an Exchange of Lands, and en in Poieion 


per Cariank, after he comes of Age, he ſhall be bound by it. 


2 Vern. 224. Alſo where an Infant deſited the Lands ſubject ect to a Truſt for N 
| ment of younger Childrens Portions might not be ſold, and offered by 

his Anſwer to ſettle other Lands for raiſing the Portions, i it was held, that 

he ſhould be bound by the Offer made by him in his Anſwer, if the other 

Side were thereby delayed, and if the Infant did not immediately after 


his coming of Age apply 49 the Cover, in order to cetract his Offer, 
and amend his An{wer.'. » 7 


4Leon. 4. An Infant made x Leaſe for Years, and at full Age ſaid to the Leſſee, 


+, God ęiue you Joy of itz, this was held by Mead a good. Affirmation of the 
Loeaſe z for ahis is a uſual Complimeot ce expreſs ohe's Aſſent and Appro- 
| bation of what is done. Mou | 


3 Leon. 164. Itan Infant enters into an Obligation for Payment bf Maney, and the 


oy o Obligee when he comes of Age threatens to ſue him, and the Infand being 
4 _ fall Age 1 omiſes, in conſideration of Forbearance, that he would 
N. Dyer 252. pay him, this Promile is good, and {hall bind _ org, he might have 
Cro. Eliz. avoided the Obligation by Plea, | 
127. But Co. 

Elia, 500. S.P. cont. * Faser cont. Clock, and Rol, av. * 5 p. conts 00 n 1. Lack, 
21. Owen ** | Eo 


* 2s. if the Ten ness Len, and if Afion may at be mini 0 ac Prom u. re 1. 
ance iaving the Pe e 11 Expence?  _ . 'q 21 


Comb. 3. Flo it is faid ty; hoon doen roted, whoe the Degener upder Age ber- 


the — l rowed Money of the Plaintiff, and after ward at full Age promiſed to pay 


in Guildhall, it him, that this 1s a good Conſideration bor the Promiſe, and the Defendant 
ſhall be charged. 


Abr. Eq. Alſo it is ſaid to have bica decreed in Chancery, that if an Tofant 
282, 3. borrows a Sum of Money, for which he gives a Bond, and deviſes his 
Perſogal Eſtate (being of ſufficient Capacity) for the Payment of his 
en een e he e ſet GIG Tape þ to, this delt mall 
eee | 


"© Of the privileges of Infants in Sutts and 
Actions by and againſi them: And herein,” 


_— 4 How far the Cot ts take care of the Intereſt of Tofants. 


tt 71 


ub AN s bone Gen jdk Phiviloges: OY Perſons of full 


Age have not; as if Judgment be given inſt an Infant by (a) De- 
*P age 147 fault, after the Default he ſhall have 2 Writ o f Erro rror, and l Ju 


4 . Nag 44. * none for his Nonsge; but if an Infant aft der e cans Defaule, | 
Juice, in Judgment mall be given againſt him. | 
the Caſe of - 
Helefor$ and Platt, which Sth, a Hob. 266. 2 Rol. Ken. * 22. . S. C. "I That this ys a 
erſtood of an Heredinar ce Rights 3 in which the Infant ſhall not loſe by Default; but there is a Difference 
my thoſe Things which concern the Hereditary Right, for which the Parol ſhall demur, and thoſe 
Actions which are brought and .grounded & fon Tort demeſne, as in Waſte, Diſſeiſin, or the like; rin 


theſe the Toſkor = uot be privileged, | ors Artur -Etatem, Cro. Jac. 467. por Croke, Joki 


1 


1 


"'S 
* 


Infant and Age. 


In an Aſſiſe agxinſt two, of hich one is an Infant, if they make Default 751 * wy 
by which the Aſſiſe is awarded, and after the Aſſiſe remains for Default of R 8 
Jaa yet the Infant ſhall be received to plead afterwards. 731 8. 1 

In aun Aſſiſe by an Infant, if the Tenant pleads an Ill Bar, and ant the Rae. 

: Infant replies, by which he makes the Bar good, if the Plaintiff had 
been of full Age, yet this ſhall not make the Bar good againſt the In- 73" 8. C. 
Fane; bot if che Judgment be for the Tenant thereupon, this is Error; 

for the Court th 10 (4) ide for the Infant, for the Tenderneſs of his (a) That in 

| Oy 17 a 0%, | 5 caſe of, an 


HA, bd 10 dans, the Jadges ought to be bis Counſelors Cro. Jac, 466. 


*I th > 


15 Debt 33 In 15 for Rent Arrear, the Defendant demurred 2 Bulſ. 6g. 
40 the Declaration, and afterwards pleaded to Iffudf and the Court held Te 


that the Infant may mere Nis Nene * the ſame be Fas but not in a 
e one f. n | 


| G4 . | + Sed gu, if” 
the Court 
ene Macon i _ aha hl Toon te apiece Demurrer? 


= Th Hg 2 by Th 4 6 NNN 


"In in 4 A 1 Remainder the Tint pleads Infrey; and Kat Lov. . 
252. 


e, deſcended: to bim, and prays his Age, and the Demandaor Sid.11 
leads that the Remainder did not deſcend to him, and thereupon Iſſue is 5 and | 

| Joined, and found for the Demandant, a final Judgment ſhall be given, hes. - 
adtwithſtancding che Infancy of the T'enent 3 for in all Caſes where the a 

Iſſue is GW a Yalakory Hes. and tried per Pen che Judgment f 1s P. 


5 : Lf 
Ty 7} 771100 8 5 5 Hy £47 1 4 . 


An "Lafanc ſhail--he. iw ved rams. Fine * zelnen, Is. idle Hal. 5 
Cale in which Perſons af full Age ſbell be thus puniſhed ; à if 20 In- P. C. 8 
Kant in an Aſſiſt youch 1 Record, nd fall at the Day, be ſhall not be * it. 357. 

* impriſoned, N Stacute of Mm. 2. cop, 26. Wat gives Impriſon- Cro, t. 2 
ment in fuck a Cafe 1 ſo 7 guilty of a forcible 1 though he 
may de fined er ce K he cannot be imptifoned; ſo if an Infant 

be convict- * an Adlon 1 Hig Vi & Arnis, the Entry muſt be Nibil * 


4 N na of es Ian | 27 90700 Sch t The cn. 
N. | £6. tl niz ns wor 


h Vafunt being Phina Donate not amerced; and this 

i 585 Reaſon {#) be lil pot fiad Pledges, 'F, 1 
| is 281? [ f | $434 Bulſt. 

2 re. 378. at. Abe, 1 e. 0 © bandes r- c Car. 3 352 
| 1 W HI N N. ait. 2 

15 e fifavctThrferkdune hall be amerced if he [pleads dir ths De- 
matidant, and the"Maner is uy R (N 1 Wen be par- 
doned of courſ. Ic | 5900 


1 5 I U 2613 5} 
Berg i r, Cl j (in ci Kade 
| . quia Isfans, ro. 1 55 e the 2 


But If an. Infant 3 Action by bis Pror hien * and . as Dyer 338. 
a Action eomes of full Age and: makes an Attorney, and dra th is nonſuit, Pl · 40 
de hall be amerced. wy IR Pele 5 | 
If ap Infant brings av Action of Treff re againſt tuo, and Rol. Abr. 
.the Defendants plead Not guilty, and at the * the Plaintiff appears 214. Merh- 
in Perſon, and à Verdict is found for the Plain for Part, and Not guilty * Agel and 4 
for the reſt, and one of the Defendants is found Nor guilty, and Judgment deg 1 
n for the Flaimiff for chat for which the Verdict is given for him, 
off 'nil cumas pe Billam'for the" reft; ſed nibil oe miſericordia pro falſo | 
- amore, Me. gu guerans: tempare: Ne A fo intra elalem 2 
N yot an a and no Error. 5 
21 50 80 If 
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8 9 FE 1 v7 wy 5 Lo 1 (e) And the 
1a Tauss. 405 55. Pala. 35 Nibll i in mi- 
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Cre, ac. 774. | 


Rol. Abr. Y 


aur pr Emule n j u: l e. 14. ; 


- Ceco. Car. 40. 
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1s 0 4 able faid-J. S. the Infant, wnleſs\bs ſtall witben fer! Mont hi after. be. ſball 


4 a, ſupe a len ue 


* 


„3 Bulſ. 15 1 
Eje@thent,”*' Which is found against him, and the Guardian, c. becomes inſolvent, 


Court will deeree bonding Leafes for ly Years of Infants Witites; i « appears to be for their 1. 


chere be ng Proviſion in the Tritt tor bat Wn Parpoſy 1 and! this * Tounded 
236. 2 Sun Stef: b 01,0 0? Desi 100 bib D. ern 45 1603 »hg "nnd 


2 Vent. 3 357 0 one of the Defendans:is*an-Infariry..and-any; HTh 


| Abr fg... If he r no Cauſe, the 1 Dectes is de rates” upon Kiel) Gi "but 


PTY b il rhe Infant-ndtwithſtanding wert to be eee Ms — no 
(Carbs 79 798% -»(1 Bherefore if Guardian put an a Anſycri 6 1 


See 9. read in Evidence againſt him; for SN ffe 


5 Co, "A Er alk. As Photipe be brought mY an Infentg and pending a — he 
beate 191. comes of full Age, k be hall be amerced for the Delay after he becomes of fall 
C13: f 1 QI-439 4, 1481; 32 12802 


vid Tir . ff an Ai be by his Guardian or Prorbin Amy brings. an Wee 


dete Infant bimſelf wuſt anſwer che Coſts; beczuſe the Rule was entered 
Page rae into for the / Infants Benefit; and Ihfants muſt not diſturb the Pofleſſion:of 
+. /4, Others by taievwfub Entries! without 'being puniſhed wir Coſts. s 
„ The Intefeſt of Infants is ſo far regarded and taken care of. in the 
erte 142. Court ofa) Chancery, that ho" Decrte ſhall be made againſt an Infant 
er Hilt Caj. without giving him a Day to ſhew Cauſe againſt it, when he comes of 
1 his Argus Ave. An Infant ma aby his Procbien Amy call is Guardian to an Ac- 
8 75 oe count, even during MMinority. If a Stranger enters, and receives the 
51 and Profits of an Tifant's' Effate, he ſpall in conkideratian'eE this Court: be 


ie. locked N Truſtee for the Infant. 0 2QaUpyiOUt 
(a) That this 


vantage. 2 Very. 365 —That Court will not ſuffer an Infant to 8 vage — the ergo of his 

Trugtees. 2 Vers or of, Guardian, Preced,” Chan, 1 For of, E ay, 

by the A robe d br, an f 5 it 2 allot the Infa int Matoten 2 25 Truft alte, though 
e een Juſtice”: 2 


by _ 6e I ft omnbs! 1:00 6 Harburg 2 10 ban 0%. bas ga 
Vern. 295. "16-allvre are Kea Parties to a Suit e appears that 
is prayed-againſt 
n by the Decree, he myſt have a Day given him to ſhew Cauſe ji the 


2 obo Words of which Decree are ils g v. Sud this? Deter is: 10 binding 


5 This Pre. gen, lem Axt of twenty-one Fear (being Leak with (Y) 1 955 for that 
ele is Purpaſt,) «foray into Phis Court good Cabiſt uc the 85 U D nciqmi. 


way of as oy N Goc ev: 1 2 142 101 tv A. wt! 4 11 1 3 bl 1 R 1 44 { tit: 5 2 . 


by 


2@na, to be ſeryed on the betete his comipg NAOH it is a judici FOES and af be renn 


ed in Term- at 91 443 Nun. 1 364 a To Aeg 1910 To not A 58. 1 on 1 fog od 


IN 


280, „ * he comes of Age, and ſhews Cauſe. within the ſix Months, be may 


3 . put in a new. nec 39, a ben 3 for it lad dee, de highly 
| b 


85 Fo 5 unreaſonable to c de him b 
| haps made an improper Defense or eme de Ness of f. his Caſe; 3 


Purpoſe to give him a Day to ſhew Cauſee. 


9. an Infant on Hatha ſuch Aplwenſha :onchade. the- Infant; nor be (c) 
ATT one & of an Infant's Anſwer: to a 


8385 FB — in 2 is tomo vther Purpoſe than to make proper Parties, ſo as 
e . «40 hive an Opporrnſty' es rake-Depoſrions atidto exacnune Withelſes to 
Id. Raym. e the Matter in Queſtich. Tk * ee 
311. 
Cifab: Preced3:42.93) 9 Mod.“ 183, 453. 2 Eqi Rep! 4. WI. Rep 504 * 2 WII. Rep. 
387. 401. pl. ta 6430 FU. 3 Wil, Rep. 237+ Jia 556.84 ehen yy \() an af 
put in an Anſwer by Gapian, — there i is a Decree againſt. him wit obt any 203 Fer 
Cauſe, ſ ach Anſwer that) up t be read or admitted as. Exdedpo-ag ainſt hi een ge 2 2 4 of Age; but if 
e 2 Auer by his Sass it ſhall Be kead Agafuſt him at any Time 
after; for lie is fu TT row vote ang tot tb CDanthite nals, A Abr. Kg nBICI Lovin 
ek Meg z bog „nad mot nit ode 0 babe ei Biting Vs t * cones me 


5 bij Vt mob: 1 n Viliug 201% ia el 21ngbataG ad to 200 bas 4 0% 
1 429. if Bu ir fem thut if-Lands@re deviſed to be ſold for BaJmckt of Debt; | 
22 the Lands may be decreed to bes ſoh without giwing the Flein wüio is 
ee ban lafant a Day to ſhe w Cauſe Een he comes Age 3: for nothing de- 
preced. Chan, ſcends to him; but if he is decreed ow in the "oy he muſt have a Dey 
183. P. C. after he cones of Age. | 2, How 
and 8. Pa 2 5 5 
» | | . A AN 


„01. 


Ly 
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bene of an Eſtate, for if he mi haxes himſelf, an Action 1. Deos t lies 
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1 4 * 4 ! 3 


"not be ftayed or reverſed by reaſoh_ che 


" N. 3 S 5 
.. adtwitt u * 0 
Bailiff. dee, * 9 22 « _ Ae N him lon "3 " 


Wer Xo y . " IE 


Otto. hae, 161, 60. 'Bridg: 74: eee n.] 0 
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| 3:1 2, . are to appear when aue Tis or are ſued? F e ee 
15 8 an Infant Plaintiff f i Pen, 15 Prochiin, Any or Grite: 1 3 * 3 
das, nn. defend by Guardian; bin in neither. Caſe can he GE pot ** * 
by Attorney +, for an Attorney 8 appearing for him is without Warrant, Rol. Abr. 
for an Infant cannotigive him Authority: 4 perdend N lucrund, as the 18.8. - 5 


Wimrant of Attorney purports; and therefore; is to appear by Guardian 5 wy 1 


S; either by the Court, or by Writ our of Chancery, and ſuch Guar- 
diary Rath: his / Warrant from the dort, not from the Infantꝭ and. ought to 


» Page 149 3 
— R 


ſt Han: 91 5 1:4 7004 
f 4 Judgment be dt =in Infant, and dhe 


* brchg gs a rte ef 80 Nerd. > 


Ertb6 toreverſe the Jo 1 IE 8 m by Guardian, dfan,” Cre. Jas. 25. 1 


and not by-Attothey: .. fo. +» £% 
In Replevin the efendant beibpelp hne py two Tee by Moor 666. 
Attorney, and the third Term by Guardian, and for = Sake zhe Judge: Palm. 229. 

ment was reverſed: But an Infant may appear by Guardian, and when e . 


comes of = Ageh he may cake an Attorney i in the ſame Suit, and this Mall * _ 5 


5 4 
Lit be Err . Heist. N 
*. 15 Fin of Right the Demandant fuesby Protbris' wy, and Ife f is Seen aud . 


ponethe Plea of Non-tenure, and before Trial the Demandant comes Viarcb. 


1 Fall y ave though | he was well. admitted to ſue by Prochein Amy, yet now 2 8 | * 


> ought to 855 a by Attorney: But the Tenant not having taken Exce 8. 2 —4 * 


5 5 the ur admitte kim to be b full e N this could pe admitted ;, | - 
ed te aligned the Error dubitatur. , ; 36 | My 0 Dur but — 56h b 5 
tot am Cu 
riam, that it could n not be aſſigned for Brfor, "and therefore the 0 e affirmed: e. . 
by the 21 Jac. 1. c. 13. it is enacted, . aſten V erdigt given in any Court of Record, Judgment ſhall. » 
inaf in 2 orb 3 + Nepp wag 187555 being "ger Lin 
r by: A and th, er for * | 
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0 1 axinit an Infant theDeferidant cannot ap er \byProckiin C Cro, Jac. 640, 
Any; for a Coenen and Proghein' Amy are diſtinct, and the 


rag xg. and is given in caſb Gf decem. „( where an Infant is to fue bis 522; Wy”: 4 
Guardian, or- is eſloigned, or that che Guardian will = fue for him; ad: 225 . 
* by three Judges againſt one, upon n Writ © 0 ˖ 

eber 7 Durban and the firſt Judgment teveiſed: accordingly. . . 3 
* 5 » 
2 277 Agen, a)*But or the Profits atten after . * re we 


8 a Voeage; For le muſt e 


But in all Caſes: where an e is Plaintiff, es i theſe ſpecial Ex, Palm. e. | 11 


eee Bros. cop. 5 . Nr P F 


£ 2 nt , 
= * 


faid, whether the Infant be Ales or uo, he ma fa 
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So in all Caſes on the Fee, as if an (a) Action of Debt on'the Obligation » In. 9 


of the Anceſtor be brought againſt the Heir, there the Parol ſhall demur, Moor 24. 


becauſe that lays 4 Burden on the Fee, which by Law is to be preſerved n Ph. 


intire until the Infant come of Age. * 
JE I ORE, £092 ihe 1 2 8 CCC en n a Was 
of Debt n an Heir if ſhall have his Age, bectuſe at his full Age he may diſcharge himſelf by ſaying 
he hath Riens per Diſcent. Rol. Abr. 140. If an Anceſtor dies ãndebted by Bond, in which the Heir 1s 
expreſly bound, and leaves no Perſonal Aﬀets, and the Lands deſcend dan Infant Heir, whether Equity 
will during the Minority of the Heir decree Satisfaction, is made a 2uere, 1 Vern. 173. and there faid, 
that Infants may be ſued in Equity, and that there is no Precedent that the Parol ſhould demur; and in 1 
«Vern. 428% it is ſaid by the Maſter of the Rolls, that he thought ſuch a Decree reaſonable ; but the Re- 
porter adds a Dabitatuy to it, ' toe , I 


* 
mm 


; : + Fs. 5 ö : Fa 1 5 850 , DM 3 * 0 
But regularly in alł real Actions brought by an Infant of His own Poſſeſ. 6 Co. 3. b. 
ſion the Parol ſhall not demur; for the granting that the Parol ſhall demur Cro. Jac. 467. 
is a Law introduced, not for the Delay or Prejudice of the Infant, but für | 
his Advantage. „ eee e . 


' Therefore in Aſfiſes of Novel Diſſeifin and Mart 4 Anceſtor, the Infant has 600. 4: b. 


not his Age, becauſe theſe Actions are brought of his own Seiſin, or his ä 
Anceſtorꝭs dying ſeiſed, which may be proſecuted during Minority. 
So if in Aſſiſe the Infant pleads a flat Bar, and the Bar is found againſt 48 E. 3.33. b. 
him, yet the Aſſiſe ſhall be taken at large; becauſe the Law not allowing Rol. Abr. 
the Parol to demur in this Action, which is feſtinum Remedium, they in- 5 . 
quire of che Seilin and Diſſeiſin, that the Infant's whole Title may be be- 3 Cg. 50. 4. 
fore the Court, and he not ſuffer by his Pleading. % i 
In a Writ of Annuity againſt an Heir he ſhall have his Age, becauſe he Rol. Abr. 


— 


map diſcharge himſelf by ſaying he hath nothing by Deſcent, , . 140. 
ol. III. 8 . 1 * a ; + I | % 2 | So , * 
5 FP 8 . 5 d* a 

* 7 % > 
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Jafancy and > Age. 


Co. Lit, 290. S9 if a Mot Frcs: e — 1 — 
Rol. Abr. within Age, and ouſts him whereby. 09 an A I 0 abs: e Heir for the 
7 A hall have his Age. 

or the FF Rp 
Extent is void, which is made upon the Poſteon of che taunt. fea: $4: Tl 5 3 


ug "4g So if 4 Man ſues. Execution upon a Reco . PT! an Heir 
2 Tod s "4 99. 2 1551 * * A his Age. h ** b en N as Ter- 

ol Abr. | 
140, 
Bro. Statute. 80 wat a W in et of a Statute Sple« on the 23H.8. 
5 1 21 cap. 6. the Infant ſhall have his Age; for the Statute in this Particular is 
2. Moor, pl. founded on the Reaſon, and follows the Courſe of the Common Law ; and 
203. Dyer this Privile 980 of Infancy does not only protect the Inſant, but (c) all others 
239. 2. Co. who are affected by the Judgment; as if there be Father and two Daugh- 
3 7 the ters, and the Father dies, one of the Daughters being within Age, Parti- 
Conufor of a tion _ made, the eldeſt ſhall not be charged alone, but ſhall have the 


Statute Mer- Benefit of her Siſter's Minority, which puts a Stop to the Execution, 
Chant die, and 
his Heir within Age endow his Wan the Land in 800 ſhall not be extended during the Minority of 
the Heir. Co Lit. 290.—— But though upon a Judgment in Debt, or upon a Statute or Recoghi- 
zance there can be no Proceeding againſt an Infant at Common Law during his en yet it 1s faid 
there may be in ar 2 Chan. Ca. 164. & wide Lev. 197-8. | Vie 

** «= ' We * 4 


he Page I 54 *So if a Man recovers in an Action of Debt ä the Furker, who ai ies, 
Rol. Abr. in a Scire facias againſt the Heir, upon this J udgment he ſhall have his 


: _ 290 A E. 
Rol. „ Scire facias againſt a Tertenant to have Execution of Damages re- 
140, © covered againſt J. S. if the Tertenant be within Age, and i in by Deſcent, 


Co, Lit. 290. he ſhall haye his Age. 
In a Writ of Cuſtoms and (4) ger vices, which is a Writ of Ri ght in ies 


Rol. Abr. 
130, 141. Nature, and in which Judgment hae mall ha given, a an n in by Deſcent 
9 Co. 85. a. ſhall have his Age. . 
(d) Yet he | „„ 
may be diſtrained for Rent during his rig. 9 Co. 95. "Si 


© 


Co. Lit. 350, In a Ceſſavit by (e) Deſcent, though it be of his-own Ceſſe r, the Infant 
$1. zor ſhall have his Age, becauſe he cannot tell what Arrears there accrued and 
ol. Abr. if he does not make a true Tender, he loſes the Whole for ever. 


8. | 
@ Bat if it be a'Purchaſe it ſeems otherwiſe, bycauſathat js not an antient Inheritance of the Family, for 


which he was to be in Ward; for which wide Plow, 364. b. 6 Co. 4 3 TH 401. HED 118, 
3 Mod. 222. 8 Mod. 193, 247, 304. ; 


Rol. Abr. In (f) a Writ of Dower the Parol ſhall not gemur for Favour ofDower; 28 


137. for the Wife muſt be ſubſiſted. | 
3 Bulſ. 141. Vo 4 
Rol. Rep. 323. Cro. Jac. 393. 2 Brownl. 1 18. So if a Woman brings a Quod ei deforceat upon 2 


Recovery had of Land which ſhe claimed to hold in ower, the Paxol ſhall not demur, becauſe it is of the 
Nature af a Writ of Dower, Rel. Abr. 137. 3 Bulſ. 135, 138. Rol. Rep, 251.—But if Tenant in 
| Dower be diſſeiſed, and the Diſſeiſor dies teiled, his] Heir ſhall have his Age againſt the Feme, - Rol. 
Abr. 137. z Bull. 142. 


- 


SA 
* 


Cro-Je 111. 80 in ener againſt an Infant who makes Default upon the Grand Cep 

Cro. 111 returned, it was held, that Judgment ſhall be given upon the Default; fo 

N 118. the Infant ſhall not have his Age in Dower, which being but for Life, the 

2 Leon, 59. may be totally defeated thereof by his frequent Defaults. | 8 

ro. Jac, But in Error to reverſe a Fine levied by the Plaintiff and her Huſband, 

or the Heir is ſummoned as Tertenant, and Wen ad pleads that hy is 
| : within 


* 


| and ſets forth the Errors, and{fecks to be reſtored to ber Wer of Dower 


1 


— — — 


within Age, and prays that the Parol miy demur 3. Plaintiff couttetpleads Moor, pl. 
the Age, ſhewing that ſhe was intitled to have Dower before the Fine 11 . EX) 
levied, and don is barred of her Dower by 'chis Fine, which is ertoneobs, 7; 


Binion, 


But upon Demurrer and ſolemn Argument it was adjudged, that the Parol 

ſhall demur, and that ſhe ſhall not have the Advantage to take from him 

his Age, having by the Fine, fo long as it ſtands in Force, batred herfelf of 

her Dower; and therefore the Law ſhall rather favour the Infant, whoſe 
Privilege is immediate, than hers; which is but mediate after the Fine re- 

verſed: But in Aovy it is ſaid, jf he had not been Tettenant; he ſhould got 
have had his Age in this Writ of Error; the Reaſon ſeems, becauſe tlen 
ſhe ſhould not have recovered het Dower againſt him, and then it is not = 
reaſonable his Nonage ſhould ſtand in the Way to hinder her from recover- 


ing her Dower againſt another. F 

in an Attainr againlt the Heir of the (z) Feoffes, the Parol ſhall not 5, Abi 
demur for the Nonage of the Defendant, for the Miſchief of the Death of pou 20 
the Petit Jury, before his full Age. | 8 


(4) The ſame 
TIS he, e RAINS 5 ee bu: Law in an 

Attaint againſt Tenant in Dower within Age, who was the Wife of the Recoveter; and is endowed of his 

Poſfeffion. 1 Rol. Abr. 738-9; e ee, e ee | | 


, 
* 


ln a Quare Impedit the Parol ſhall not demur for the Nonage of the Rol. Abr. 
Patron Defendant, becauſe the Lapſe may incur during his Nonage. 4: # 
N 0 5 | 131, 
So if the King preſents, in Right of the Heir in Ward, to a Church of Ty 
which another is Patron, of the Grant of the Father of the Ward, with Rol. Abr. 
Warranty of the Land to which this is appendant, who left Aﬀets.to the 54. n 
Ward, and the Patron ſues by Petition to the King to repeal his Preſenta- 34. 
tion, ſhewing the Matter, the Parol ſhall not demur for the Nonage of the + Page 135 
Ward for the Miſchief of the Lapſe, and this Suit is in the Nature bf a 55 
Lee 71 5 3g | g ; 
In a Writ of Eftrepement aggioft an Infant he ſhall not have his Age; Dyer 164. pl. 
becauſe this Action is in Natatp of a Treſpaſs, and this is done by himſelf. 13. ; 


/ 2 Wy 2 Inſt. 328, 
In a Writ of Partſtion Between (e) Coparceners, Age does not lie for the 6 C0 4 
Defendant, for nothing is demanded but a Partition. Co. Lit. 15 1. a. 


= | : | : 8 9 „The ſame 
Lx of Jointenants and Tenants in common. Hob. 179. adjudged; 


In a () Per que Servitia the Defendant ſhall hot have his Age; but ſhall 5 Co. 85. | 
be compelled to attorn, for he is not prejudiced in the Inheritance by the ” 1178 
Attornment; for when he comes of full Age he may diſclaim to hold of Rol. Abr. + 
him, or ſay that he held by leſs Service, notwithſtanding this Attornment. 33. 

. Ha | i 12 The ſanie 
; | TO Lawin a Qu juris elamar againſt an Infant. Co. Lit. 315. 130 Abr. 139. 
In a Per que Ser vitia if the Tenant ſays the Conuſor is dead, bis Heir Rol. Abr. 
within Age, the Parol ſhall not demur for his Nonage, though it may be the 13% 
Conuſor was Tenant in Tail; for, it ſeems, the Heir, if he was of full Age, 
could not come to plead this, but the Tenant may plead it, if it be true. | 

In a Quid juris Clamet by him in Reverſton, againſt Tenant in Dower, Rol. Abr. 
the Parol ſhall net demur for the Nonage of the Demandant; for be he of 138. 
full Age, or within Age, he ought to warrant the Land to the Tenant in 
Dower, becauſe of the Reverſion, by eh ho an Act in Law. n = 

But if an Infant jn Reverſion brings a Qgid juris Clamat againſt Tenant RI. Abr. 
for Life, the Parol bog to demur; (g) for he hath a Warranty againſt ' 38 | 
| | | - C « . d. 
(g) So where the Tenant for Life hath a Privilege not to be impeached of Waſte; Cr. Co. Le $20: 
as 3 Bulſ. 137. 9 Co. 88. Rol. Rep. 323. | * 
| 3 | i | | _ 
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Infancy and d Age: 


rer 


his Leſſor hs ſpecial Deed, to which the rauf whois within Age cannot 
bind himſelf, „ 
6 Co. 3. b. In a Writ of Meſne the Parol ſhall not dende for the oe, of. tbe 
9 Co. 85. Demandant, becaufe'it is — _— EY and renne _— to nn 
ol. Abr. Demandant himſelf. 


138-9. | « Rr : 
Tos $0 RAS Y Jes 
Rol. Abr. In a Contributians fatinda het one mulls eng: againſt por the Parol | 


139. mall not demur for the Nonage of the Tenant, though he lays chat his 
Anceſtor died ſeiſed, and held fine Contributicne facienda. 


ft Abr. In a Scire facias (d) againſt the Heir of him againſt whom the Reverend 


was had, if the Heir be in by Deſcent. from another Anceſtor, than: he 
( But in a againſt whom the Recovery was had, he ſhall _ his Age. wa bled it's 


Scire facias 9 tw | 
brought by an Infant the Para ſhall not demur for ce Nonag of the Demands Rol. r ee 
But where it ſhall demur in a Seire facias to execute a.Remainder limited to the Anceſtor, vidt Moor 16. 
enen 37. Leiv 206. N. Bendl. 127. bs 1550 Fan 


— 
* 


Rol. Abr. If a Man beingit a (e) Writ of Ber Ae the Heir of bin Hat! 0 
2 covered, being within Age, and in by Deſcent in the Land, the Parol ſhall 
Age hall be not demur for his N onage, tho perhaps he hath à Re aſe, or other Matter, 


granted in a to bar the Plaintiff, which he hath not er per . to plead within * 


Writ of Er- 


ror, and where not, vide 3 Bulſ. 138, 142. Rol. Rep. 324: ro. Jac. 392. 8 Moor $47. pl. 1148. 
(e) Age lies not in a Writ of Deceit, per Bulſ. 3. 135. ep. 25 1. beraute Be — and Per- 
nors may die. . Naur 392. 


wy * 
or 214 , * * os q * 
* 4144 ” 4 13 


Dyer 136. | In a Petition to the' king in by Nitte of a rale in Remainder, the 
Dall.-22: - | Parol ſhall demur for the Py of the Peritiouer. RD 


Moor 35, 


Kelw. 206. 

Page 156 * In an Appeal of Murder the Parol thall not 1 * the . e. of 

Dyer 137. the Plaintiff, 2 Inf. 320. ſaid to have been adjudged and approv by 

2 Hawk. . continual; Experience of late Time; and the. Reaſon of Failure of Battle 

1 is of no force; for a Man of Seventy may þ have an Appeal, and the De- 

f fendant ſhall be ouſted of Battle. 

2 Inſt. 257. At Common Law if a Man had been difſeiſed, and. the Diſſeiſee or 
Diſſeiſor had died, the Heir within Age, in a Writ of Entry ſur Diſſeifin,” 
brought by the Heir of the Diſſeiſee, or againſt the Heir of the Diffeiſor, 

being within Age, the Parol ſhould have demurred till the Fu Age of the 
Heir reſpectively. 

aui 357 So notwithſtanding the Das wad: a ( 7 ) e a Wei of ot 

Y But, by Diff u againſt him. 0 

the Common l | 

Law, if the Grandfather had been diſſciſed, ad e an Aſfſe, an died pending the Writ, 0 after 


the Father had brought a Writ of Entry /ur Di/ii/in, and pending this Writ the Father had died, if the 
Son had immediately a a Writ of Entry, the Parol mou not have demurred for his Nonage, 


6 Co. 4. b. 


2 Inſt, 291. . Common Law in a Mirdancefter, Hel, Beſaitl: or beben if the 

| Tenant had pleaded a Feoffment or Releaſe from a collateral Anceſtor, with. 
WI dae in Bar, Cc. the Parol ſhould have demurred, 

y the (g) Statute of Weſtm. 1. cap. 47. it is enafted, « That if 


(s) 3E. 1. 11 5 () Purchaſe an Aſſiſe, and the principal Diſſeiſor dies before 


„„ - Aſſiſe K the Plaintiff ſhall have a Writ of a Wy againſt 
(5) Sothough _ BE Ik 4" J5 (8); 
he dies before | ) 


| Purchaſe of the Writz for this i is 10 only to ſhew the Miſchief of this 1 Caſe, ue 


the Body of the Act is general. 2 Inſt, 257. (7) This extends only to a Writ in the Per, and not in" | 
the Fe; ſo that if the Heir of the Diſſeiſſor makes a Feoffment in Fee, andthe Feoffee dies, his Heir 
within a Age, in a Writ of Entry againſt him ſhall have his — 2 Inſt, 257. 0 it extongle, not 

FOE FF | . Walk 


„ 75 his (5 Heit or Heirs 22 17 what 1 e Seer 0) 18; if the Diſteiſee dic 3 Vou- 


before he hath purchaſed, his Heir 4 Heirs call have, &c. ſo that for chee or Pra- 
„ the Nonage of TR 1198 of aufe „r. 7 lea ſhall not be delayed, yee in Aid. 


but as much ag cab, freſh Suit muſt, be made (x) after the Dj as! 2 laſt, 257. 
5 001 in caſe of relies, Se. where there © can be no Deſcent, & Sc.“ 05 e 


| 55 Hosband, and his Ive within Age, and dies, and the Diſſeiſee 128 a Writ of Er ntty a xt 


ngen the Curteſys apd/beiprays'in Aid of the Heir within Age, he ſhall have his Age; fo this is 3 
Writ of Entry in the Po, hang againſt Lenape by Curtely, 2 Int. 257. () This extends to the | 
Heir of the 0 L 5 eng in this jy oy 11 75 of Entry in the Per and cui is within the Act. 2 Iuſt. 

2355 : i, as in Gig 1 glich, Sc. within this, AQ. 7: as 


2 2 y, this res Proyifiop. i Lake - 82 eiſee dies before Purchaſe of his W 
(n) Sane ap 21 the Death of 0 e ö Honk and freſh Suit regularly is aihin a Year: and a 


* after his W within 8 Time continual Claim is to be made. 2 Inſt. 2 58. 


57 * — of "x Gaues n caps. 2 21 « Where a0 Infant is held from (0) 6 2 Ty 
« his Inheritance aſter the Death of bis: (2) Father, Couſin, Grandfather; 2. 
Ge ſo thas he is drove 46; hia Wit, and the Tenant pleads a Heoffment, (2) N51 ut 
« or other Mat Te whereby tbe | Juſtices award an Inqueſt, the Inqueſt aniple f We. f 
<« ſhall paſs as if 


fi ull Age.” : | it extends to 
| 1 Mother, Bro- 
this: Siſter, Uncle, Ge. N the Death of any of which a 2 . 2 Loft, 291, But this 
AQ extends not to Actiaq 4p: Ne brd 770 Lyipg the Infant a Trial during his Minority, it gave 
ir in uch Actions as he de 1010 15 Ns t; but 55 his full wh have woe 
a Writ of a higher Nature, and therefore it extends 1 not Q any Formeden, Dum non compor, infa Kian, 
dur cxj in uta, &c. 2 Inf 129. yet vid Bro. Age . 


2. Where the Parol ſhall demur e any Plea pleated E 5 


T he general Rule herein is, that where a naked Right in Fee” - FUR 6 Co. 3. b. 4+ 
of which the Anceſtor was once in Poſſeſſion, there in an Action An- 2. 
ceſtorel brought by the Infant, the Parol ſhall demur, without Plea ; but the Per 137. 4. 
Parol ſhall not demur without Plea where the Anceſtor died ſeiſed, or 


where the Actign is hraughtef the geiſig gc Poſſeſſion of the Infant. | 
Therefore in a Writ of Right, as Heir to his Anceſtor, (q) the Parole Page 1 57 
ſhall demur without | apy. Plea, becauſe this is an Action Auen Rin. 
turel, and he lays the Eſplees in * Anceſto. | 6 Co. 3. b.— 
| And chis i 13 
altered by the Statute of Glo » Co. 2. 5 Though the B 
by Chl 25 "== = er 95 1. 8 . #9: 0 7 10. attel may be enge 


867 in a Formilit in Reverter the k ect wal Sas n Plea, becauſe Rol. Abr. 
he claims as Heir in Fee ſimple to the Reverſioꝑ, and Pr fe Fran Duni, I 157 
and therefore the Right of the Fee would be bound. 1 — 37 


- But ne n Deſcender and Remainder, the Parol ſhall not # Winn Rol. Abr. 

without Plea, (7) oſt Voluntas Dongtoris in Cbarta ſua manifeſte expreſſ Lo. 
| 88 Ay 4; and bei a pooch, an what is exactly © ex preſſed in the 2 305 291. 
though it be a Droit urel Action, yet it may be proſecuted durin Nr 
Minority; ba if the Tenant . eat in Wo : W naa Ke Aſſets, there * a Monde 
Parol ſhall demur, " that none alſo all the my Inheritance of of Poſſeſſon. 
the Jafpot. i e eee SS TH S6Wlef 5 | 8 | , 1 Rol. Abr. 
1 37+ a 

In a Sur cui in Vita the Parol ſhall domme for the Nonage of the Demand- Ral, Abr 

Wh ment any Hlea pleaget. fe 55 

a Wait of M arnantia bee Une an Anfant the Parol (5) ſhall ; _ Abr. | 
| bre n tee e Warranty was made to his Anceſtor, We. 
| 1 (s) Otherwiſe 
the Defendant denies the Deed, Rol. Abr. 141. 


" Y 


FR »» * . e . — 
ee err ee * * * F Ts. 147% 5 
Age. 

* 


Rol. Ab.. In Replevin againſt an Infant, if he avows Upon the Plaintiff, and the 
14%/g Plaintiff ſhews forth the Releaſe, of the Father of the Infant to hold by leſs | 


7 AA. >. SAT Lt 


267% * „5 2 Þ * 
: Cy l : , @ VS V 4 a 
n * 


— 


Rol. Abr. In Treſpaſs Ji & Armis againſt an Infant, who juſtifies, for a Rent aut 
140. Hujuſmodi, as, Heir to his Father, if the other ſhews forth. a Deed made by 
the Anceſtor in Diſcharge, yet the Parol ſhall not demur, but he ought to 

"i ® anſwer. to the Deed immediateiñ. % „%% hng 2 
Rol. Abr: Ina Writ of (4) Right of Ward the Parol ſhall not demur for the Non- 
137. age of the Demandant, though this be a Writ of Right. 3 oo 


2 Inſt. 1124. a 


Services, {ft the Parol ſhall not demur. 


n 


(4) So in Eſe beat, Cgawvir, Droit fur Diſclaimtr brought by an Infant, becauſe he hath the Seignory in 
Poſſeſſion, in reſpect of which he claims, and no Right to the Land was ever in the Anceſtor. 6 Co. 3. b. 
Dyer 137. pl. 25. A SA ( api. 


4 1 13 


Dyer 104. If an Infant aliens within Age, and dies within Age, and his Heir bring 
e % a (e) Dum fuit infra Ætatem, the Tenant may pray that the Parol may de- 


not altered mur, and yet the Action did not deſcend, but the Right only; for the Fa- 
by the Statute ther could not have this Action, becauſe he died within Age, ſaid in ( f) 
of Gloucefter, MarkaPs Caſe, and ſeems to be intended without Plea pleaded, : 


2 Inſt. 291, (e) So in a Dum non fuit compos Mentit. 6 Co. 4. (f) 6 Co. 4. b. 


And. 4. If in a Scire facias to execute a Fine, hy which a Remainder was limited 
— — 4.0 the Grandmother of the Plaintiff, whoſe Heir, Sc. the Defendant prays 
Bray, ad. the Parol may demur, yet he ſhall anſwer over, becauſe he does not plead 
judged. . the Deed of his Anceſtor, | 
alſ. 37.S.C. | | 

5 5 the rather, becauſe no Freehold is demanded by the Writ, but an Execution of the Fine only. 
Kelw. 204, S. C. adjudged, upon the Reaſon in Dalſ. Moor 35. pl. 114. S. C. adjudged. Moor 16. 
pl. 59. ſeems to be the ſame Caſe adjudged, though the particular Eſtate was determined in the Life of the 
Demandant's Father; and faid, if the Defendant had pleaded the Deed of the Anceſtor, Qe. it ſhould 
3 demurred. N. Bendl. 121. S. C. adjadged. 6 Co. 3. a, S. C. cited. Dyer 138, pl. 27. like Point 
cited. Ye ö 3 FC 1 1 | e Sal 


*Page 158 . Upon what Plea pleaded the Parol ſhall demur. 
6 Co. z. b. In an Action of the Poſſeſſion of the Infant himſelf, the Parol ſhall not 
Rey Abr. demur upon any Plea pleaded. COTE OE 7 408 


6 Co. 3. b. As in a Writof Entry of a Diſſeiſin done to himſelf, brought by an In- 
Rol. Abr. fant, if the Tenant pleads the Feoffment of the Father of the Demandant, 
* with Warranty to him, yet the Parol ſhall not demur, becauſe this is brought 
of his own Poſſeſſion. e | 
2 Iaſt. 411, So in an Aſſiſe the Parol ſhall not demur for the Nonage of the Demand- 
8 Co. 50. ant, though the Deed of his Anceſtor be pleaded in bar, becauſe this is 
8 Co. 4. b. brought of his own Poſſeſſion, and the Circumſtances ſhall : be inquired 
4 | 8 PO EINE . 
Roll. Abr. Tn a Formedon in Deſcender if the Tenant pleads the Feoffment of the An- 
n ceſtor of the Demandant, with Warranty and (g) Aſſets, and the Demand- 
th ifa ant (5) denies the Deed, the Parol ſhall demur for the Nonage of the De- 
Collateral mandan tt. „ e ee ith lene) 
Warranty be a ee 3 3 
| pleaded in bar of this Action. Roll. Abr. 141. (5) But whether without denying the Deed che Parol 
ſhall demur, guare; & vide Rol. Abr. 141. [vide infra.] | | 


44 „ * 


\ 


Rol. Abr. In a 2uare Impedit if a Feoffment of an Acre to which an Advowſon is 
141. appendant, with Warranty of the Anceſtor of the Defendant, is pleaded, 
with Aſſets from the ſame Anceſtor, though the Defendant be within Age, 

yet the Parol ſhall not demur, for the Miſchief gf the Lapſe incurring in 

the mea Inner TT | „ 
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Ioan Action Real if the Tenant pleads in bar the. Feoffmentof the Anceſtor Rol. Abr. 
uf Demandant, with Warrebth 10, J. F. and his Aſligns, whoſe Aſſignee, '4* 

e is, and ſays, that Aﬀers deſcended to the Plaintiff; to which the Demand- _ 
oe ans noching deſoroded a .jn,gus Caſc:tbe Faro) hall femurs beer 
though the Feof went and Warranty is,vor io queſtion, but only the Ader, 
which the Infant may well ity, Fee he takes his ie. che Deed of che 
Anceſtor ſhall be held to be confeſſed by hin 
So, for che ſame Reaſon, if in a; Formedon in Deſcender the Tenant pleads Rol. Abr. 
a Feoffment by the Anceſtor of the Demandant to A. and B. the Father and 1422 
Mother of the Tenant, and to the Heirs of the Father with Warranty, and 
that they are dead, and avers that Aſſets are deſcended to the Demandant 

within Age, though the Demandaat ſays, that B, the Mother of the Tenant, 
C7177 EN ot PE 1 5, „ Hey 
_ fn an (c) Aſſiſe 0 againſt an Infant if the Iſſue be, whether the Te- Rol. Abr. 
nant be a Baſtard or Mulier, which is to be tried by the Biſhop, by 142. 

which his Blood is to be bound perpetually, yet the Parol ſhall not demur, bs ee Fa 
becauſe this is of his own Wrong, and there ſhall be no Delay in this ie in 4 e it 


: is in a For- 
Writ. medon in De- 

| | „„ * x x Ba | 3 . ſcenuer; for 
there if the Iſſue be, whether the Tenant be a Baſtard, the Parol ſhall demur. Rol. Abr. 142. (4) But 
otherwiſe it is if the Iſſue be, whether the Demandant be a Baſtard, Rol. Abr. 142. 

4. For the Nonage of what Perſon the Parol ſhall demur. 
The Parol ſhall not demur for the Nonage of the King, becauſe the Law kol. Abr. 

always adjudges him of full Age. + 142. 


In an Action brought by Baron and Feme for the Inheritance, of the Rol. Abr. 
Feme, the Parol ſhall not demur for the Nonage of the Baton, becauſe 142. 
in the Right of the Feme. | PR, | 


In a Writ of Meſne brought by Baron and Feme in Right of the FE eme, Rol. Abr. 
the Parol ſhall not demur for the Nonage of the Feme. | 


| | | 142, 
ln Detinue againſt an Executor upon a Delivery to the Teſtator, the Pa- Page 159 
ral ſhall not demur for the Nonage of the Executor. | Rol. Abt. 

| 142. | 


In an Action of Debt brought againſt Baron and Feme, upon an Obligation Rol. Abr. 
of the Anceſtor of the Feme, the Parol ſhall demur for the Nonage of the 142. 


Feme. 


In a Præcipe quod reddat againſt Baron and Feme of Land that the Feme Rol. Abr. 
had by Deſcent, the Parol ſhall demur for the Nonage of the Feme, though 142. 
the Baron be of full Age. 3 | | 


| Feme received for Default of her Hu ſband ſhall have her Age, though Rol. Abr. 
the Baron was of full Age. | | 5 | 1 e FOE 


5. In reſpect to what Eſtate or Intereſt the Parol ſhall demur *. * ae ery 
: | \ | 1 5 \ ; ; | | | 152. "FJ 
If an Infant be in by (a) Purchaſe, he ſhall not have his Age. Carter 88. 
| „„ diode ho hr £ | | | Rol. Abr. 
143. (e) If an Infant be in by Abatement, and not by Deſcent, he ſhall not have his Age. Rol. Abr. 
143.—— But if the Heir of the Diſſeiſee enters, he ſhall have his Age. Rol. Abr. 144. —— So if the 
\ Tenancy eſcheats to an Infant who is in by Deſcent in the Seignory, he ſhall have his Age. Keilw. 105. 


As if there be a Leaſe for Life, the Remainder to the right Heirs of J. S. Rol. A. 
who is dead at the Time, his Heir within Ape, he ſhall not have his Age 3 
when he comes in by Aid Prayer, for he hath ic by Purchaſe. e. 


8 8 = 
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2 : . 4 5 Nr. r ** + * 1 

* 

, Gs * 

ö — [Oy | 

L — rere - . —— — : — — — — —— — — —ͤ 


Rol. Abr. If an Infant Hackl an Eſtate in Poſſeffoh By Purchaſe fufficient to aufe! 


143. the Action, though He hath the Reſidue of the Eſtate Hy Deſtent, He Hall 
| not have his Age, 4 x | i ; ;f | 14 98 | 4 99 e e 880 Sf 

Rol. At. As if che Father and Sen ant Heir pilretiafe'th/ hem and the Pleite f 
13. the Father, and after the Father dies, and 4 real Actioh is brovght agaitit 


the Son, he ſhall not hive his Age, althougfl he hath tlie Remainder” in 
% ⁵ Do = 
Rot. Abr. _ If Leſſee for Life (5) ſurrenders to Anh Infant who Bath the Reverſib by 


- 


143. Deſcent, he ſhall not have his Age. pony 


* (3b) For guoad 


Strangers the Eſtate for Life bath Continuante. Co. Lit, 338. b. 


Rol. Abr. If the Father enfeoffs his Son and Heir in Fee (c) with Warranty, and 

455 %% dies. the Son ſhall have his Age, betavfe the Warranty is extinet, and 
| (4) So ifs cherefore in lieu thereof he ſhall be adfudged (4) in by Deſcene. 
by his Father JJ! RW IO Ter BE 5 | | We 
without Warranty; for he may elett to be in of the one Eftate'of of the other. Rol. Abr. 44. C $6 
if Tenant in Tail enfeoffs his Iſſue, and dies, the Iſſue ſhall have his Age, for he is remitted, and ſo in 
by Deſcent. Rol. Abr. 144. | | 


Rol. Abr. If an Infant be enabled by Cuſtom to have and alien his Land at a certain 

144. Time, as at fifteen Years of Age, or when he can meaſure a Yard of Cloth, 
after this Time, and before his full Age of twenty-one, he ſhall have his 
Age; for the Cuſtom being to be br, tht, ſtrictly,» does not extend to 
this collateral Thing. 


* 


Rol. Abr. Ih a Formedon in Reverler, if the Demandant makes himſelf Heit to the 
143. Donor, as Heir at Common Law, and the Tenant elaims us younger Son, 
as Heir to the Donor by the Cuſtoin, and prays the Parol to demuf fot' his 
Nonage, yet it ſhall not demur, becauſe they both clamm te be Heir te the 
ſame Perſon. e EE OSS . 
Rol. Abr. In a Nuper obiit by the Aunt againſt the Niece, and a Dernatid of the 
143. Seiſin of the Father of the Aunt, who was the Grandfather of the Tenant, 
6 24 the Tenant, who is in by Deſcent from her Mother, ſhall hot have her Age, 
| CE ES, for becauſe they are one Heir, and of equal Condition as to Privity of Blood, 
it is princi- where the common Anceſtor died- laſt ſeiſed, as the Caſe muſt be intended. 


ally to try 
To Pr ivity of Blood. 


page 160 But if Land deſcends to A. and H. Coparceners, and they enter, and 
Rol. Abr. have Iſſue, and die ſeiſed, in a Nuper 6b##t by one of the Iſſue agaioſt the 
143. other, within Age, the Parol ſhall demur for the Nonageè of the Tenant, 
becauſe their common Anceſtor did not die laſt ſeiked. 
Rol. Abr. If a Deviſe be to the Heir in Tail, and if he dies, Sc. that another fhall 
144. ſell it, the Deviſee ſhall not have his Age, becauſe he hath the Eſtate-Tail 
by Purchaſe. re 3 ; 2 FS Eo BEE ER age 
Rol. Abr. If a Gift be made to the Father for Life, the Remainder in Tail to the 
144. Son, the Remainder to the right Heir of the Father, and after the Father 
dies, and the Fee deſcends upon the Son within Age, yet he ſhall not have 
| his Age, becauſe he hath the Eſtate Tail by Purchaſe, 5 | 
Fol. Abr. So if a Gift be made to the Father for Life, the Rettiaihder to a Stranger 
1 in Tail, the Remainder to the Son in Tail, the Remainder to the right Heirs 
of the Father, and after the Stranger dies without Iſſue, and after the Father 
dies, and the Fee deſcends upon the Son within Age, yet he ſhall not have 
his Age, becauſe he hath the Tail by Purchaſe. + * 
N. Bend. If A. being Tenant in Tail, infeoff B. to the Uſe of A. and his Wife for 
_ and Life, and after to the Heirs of 4. and A. dies, and the Wife grants her 
Lamb, ad. Eſtate to C. and his Heirs, during the Life of the Wife, and; C. enters, 
judged. — 1 | | and 
And, 21 8. C+ adjudged. Carter 88. S. C. cited, . 3 


and dies, and the Lands deſcend to his Heir, againſt who the INue in 
Tail brings a Formedon, the Defendant ſhall not haye his Age, becauſe he 
is in only as an CE and no — of iokeritance deſcended. 


99 


19 
1 


. Where for Wie . is 5 art «113. 


| If mb Infant be (a) vouched and boutid to Warranty by the Deed of bis Rel, Abr. 
Anceſtor, the Parol ſhall demur for the e of the Infant. e eee 
for the Nonage of the Vouckee in a Writ of Eatry fur Disti a, n the Statute 1 it, 
1. e. 8. wie! 2 __ 4.6.6 Dyer 137. pl. | A 4 AT 131 41 : | 
A A 17 X\ ny ri; te) 4 4334.4, | 

If two Coparceners in Gavelkind are volhchia. as one 71 be Parol Roh Abr. 
ſhall demur for the Nonagè of the youngeſt, if he be ſeiſed; yet he is e 1 

v oched but for his Poſſeſſion. a 

So if one Coparcener be vouched, and hath Aid o ahi other Copaiteter. Aal Ab. | 
who is within Age, the Parol ought to demur. . _ 144. 
If à Feme Tenant in Dower vouches the Heir of her Huſband, nd the 755 Aber, 
Huſband of the Heir, the Parol ſhall not demur for*the Nonage e of, the 14 
(5) Baron, his Wife being of full Age, becauſe the Baron is vouched on only (by But the 


03 


Y Parol ought 
for the ö of ne, 5 1 2 gg i . oi 
2755 ? aq + d. 2 ** i ea 2. Hanel . 1 $148 4 14 5 H murred, if 
; 31 2 ; 3 Rite wr both an 3 ap, or the ren. only. Rol. Abe. a 1450 
, Ah oth oy: 91 N 1 411 's on) he tt G91 yr 70} IL 


B alf 5 8 Son enter into the Inheritatice: doſcende),'ehe Pirol ſhall Rol. Abr. 
not demur for; his Nonage, if he be vouched as Heir within Age, if the 4. 
elgeſt Son; be of full Age, who is Heir» in Right, becauſe he cannot he 2 5 

eir by Continuance. LOS batis 
Af a Baſtard: be youched within Age by reaſon of bis PoeMbr, the'Pirol Rol. "he, | 
wall demur for his Nonage, becauſe he may be Heir by Cobtifdance all 1455 
Kip Life, without; Claim to the contrary- 3 1093: yo 0 to 11 4A gt 244. 

If an Infant be youched by Leſſee for Life, by reafohiof the Reverſion * 7 2 | 
"which he hath by Deſcent, the Parol ſhall nber although he hath not mY 1 72 
the Freehold by. Deſcent. OE 

At Common Law if the Huſband had aliened the Lands of his Wife, ay 
with Warranty, and died, and in a Cui in Vita by the Wife, or a Sur cui 5 
in Vita by the Heir of the Wife, the Xlienee' had vouched th ad lt 15 1 3 
Huſband within 1 7 70 the Parol _— have demurred ll [th 1.4 e 0 I. 


> .the Vouchee. [ FI th 107 7 « * 12 727 


after the Death of Ka ace Hall 96h Ede by the Nangse 40 13 1 E. 3 


'the Heir e) that ought to warrant, but the ( ) (g) Purchaſor ſhall b) © 40. But 
tarry till the Age of his Warrantor 18 have bis (i) Warranty. | 12 3 2 28. 


(by which 
Filer Fi ntry is a givep 0. the Wife on her Heit after an Alienatiun. by bes Huſband) this Rd f * letle Uſe, 
t 


ends ; only to a Cui or Sur cui in Vita, which are the Actions upon · an Alien- 
ation by 15 Husband ; for if the Wife is Tenant in Tail, and the Baron AED and 1 ſhe dies, 


her Iſſue cannot have a Sur cui in Vita, but a Formedon, in w the I Purchaſer may veuch the Heir of the 

5p; apt for his: Nugager'the Farol Mall uemür. 2 Tit 5 N So thut it extends only to the 
;| Abe Anion ths: aliened-i-2Inft. p45.) Intended on 73/6 empror,' not his Heir, 2 Inſt. 
3 55 * ing 19275 mmediate Furcht r,, and not his Alience, hehe may vouch the Heir of the Ba- 
8 Affigt Z1dſt7 455 4 Co. 500 2.—80 intended on y where the Purchaſer is Tenant in Deed, 


not where he comes in as Vouchee or * — b wg 83 vouches the Heir, £c 2 Leon. 148. 
2 Corng2m19 04 Corgdi, 07? Of AN FBRchond: 1 Thy When he wall have 

Netſummons. 2,Inft. 496. 0% Winter in oe & Dad. la bu ol | 

i fig 10 1 1 

CC N bre Us fin eg 58 11 af 10 f 
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I | 4 ef 04 ne ee cee e W's 6 KR \ 
7. Where fot the Nonage of the. Prayer in Aid. 


24% . 


3 If in (b) Action againſt Tenant by the Curteſ he 8 0 in Aid of 
ts s the Heir within Age, th Parol Mall demur. Ps * H 

) But 
Eee bought Fa Tenant by 17 the Parol hon Fomwr fer the Nonage of him is 


ep. 251. oughton becauſe he is not T 
(i) Where for the Nenage of 5 105 win 22 ene 9 Lehe! in a Writ of Entry, TS 
a Moe Statute of Weſtm. Ke 446.84 2 In. 257. n 87. * 24. 2 Leon. 148. | 


Rol. Abr. 


„ 
4 11 


If Leſſee for Life hath Aid of him in 4) Remainder wiki Age. 


(b) 80 ie Who is in by F ee we el _— poi Subs were: in by 
Leſſee for Pu rchaſe. 21 9 4 BH 


Life hath Ad 5 ö a FY fa 106 Dry 
of him in Reverſion by. Deſcent... Bal. . 


* „ 


Rol. Abs. If there be e Life, the en Like right Heir of 7.8 S. 
145» | who is dead, an he, right Heir dies, his Heir within Age, ab@ 
Ut, the Leſs bach 1 Aid of 1 i = [1 be, Para) e ho Kegnur, dor de is i * 


h | eſcent. 
Rol. Abr. So if J. S. at his Death hath two Daughters his Hors nd after the 
BT... dies, and her Part deſcends-to h 


ughter within Age, the Parol 
ought to demur for her Nonage, though the Aunt is in by Purchaſe. 


Rel, Abr. In an Annuity pgainit a Parſon, if hie hath Aid of the Ordinary and 
"7" Patrgn within Age, yet the Parol ſhall not demur for the Nonage of 
= 12 ** Patron; for the Charge lies hot upon the Patron, but upon: the 


— . arſon. 


If ty ip Reverſion by Deſcent are received upon 1 Default of the Leſſee, 
Rot. Abr, and the one is within Age, the Parol ſhall demur. 


$A oh ' Ha Feme | in by Deſcent be received for Default of 1 Hoſband: the 


() Viz. 13. Parol ſhall demur for bers dei. Ee the 0 Us Statute be Perata 12585 | 
RE 5 reſpond er. 
Which vide 


ene 3 


14 ; 2 15 


R . a 1115 an Avon 85 2 3 * e 2 P rty, if hi 
9 | Plaintiff Leſſee or 77 hath, Aid. of, him in the api > Para, if Age, 


who is in by Deſcent in the Reverſion, ** che Farol dan n not alen, be- 
N A the Land i ha Ppt in Demand: 7 N 


en plat one 3 tall lagi 


if ages 10þÞ '8. 12 what Gale F F the Pat 
e a 15 T | 


65 E. 3.423. A too are vouched, i dhe Parot demurs "ot armee ol "i one, x1 * 
Rol. *. for the other 1: * 1 


146. e e ee eee h 
Rol. Abr. If Kid is yo of two. TAY 28 the Aunt pl rg Niece; 
1 2 Aunt wel the Remainder by Purchaſe, and the Niece is in 
e and hath the Remaiy ader "Ir, Deſcent, The. Parol hall demur 

| for 85 
Rol. Abr. . So if Aid be prayed. by one Copar cener e other Coparcenem, of 
146. ; (which 00s. vithio Age, and the — full Age, the Parol ſhall de- 
mur for a 
Rol. Ab. If the Tenant vouch himſelf and 7. *. as Hes and 7. 2 is within A 
346. the Paro ſhall demur for bot. 

5 7 ? * * 


* £ , 3 ” , " 128 af 
CSE n 
* 
—— — 3 ala 


1 p34" —_— _ 
* 


ö * 5 (a) Dum 8 Infra TL by * Fe of the en of Rol. Abr. 
their Anceſtor, 7 8 wy Leng. of e  Demandane the whole Parol ought [4 146, 8 12 
to demur. 2 5 are -148 ms 19067 Terns}.o09 30457 . 


: on compos . 

U Hach SHEA oil vie; 500 by two 
Coparcenrs of a Scifng of their Anceſtor the Parol ful . for both, for the Nowgs of he "Eat 
r. 1 | 


In a Writ of Entry fur - Diſſeifs b 3 _ 8 * which one is „ Rot Abr. 15 


within Age, Bak non praſcquitur upon the Summons, yet the Parol ſhall * 


- 


the Niece is out o 


att pe 4 Rece 


l it mall demur ff for all,” | 


demur againſt the other alſo, 
If a 1955 of E Seve: be bi 48 oh the 1 f 8 2a Recorerer within Rol. Abr. 
„ and a Scire Facias ant, arol demurs for the 147. 
A. yet it ſhall not Jo as to 0 dl Teen ; for the Heir ſhall {GHG 
at any Prejudice if it 2 I ag to the Tertenant. 


III pur enter into ( jizance, and * 1 is Heir within 
Age, i in a Scire Facias phony e Heir and the wk ee vl ay de - nt 6 Abe, 
mr PACO nb 26 2 3 Go. 13. 4. 


' two ure bound in cke 100 Yup Abs? Heir — ab. Heel, 8. © Lit. Rep, 7% 


In x SH Fatih again the Tetteflänts to Have Exccution of Hlinahes bel Ab- 
recovered againſt F. S. if the Parol demurs we one, of the Tericnants wat 
for his Notiage, it am ur againſt n. 0 

In a Scire Rais if ro opatceners ate received u pon the Defack of the Cott. 14 — 
Leſſee, and the Patol (OE for the Nonage of one Me the Coparceners, 3. Co. 13. a, 


it mall demut for hot 
2 10 * ups 5 pot iu blasen agaitit B. 1 C. Sons and Heirs of the Dyer 239. 


0 A e D. the Daughter and "Heir of A. who was another pl. N 
Shag ant! Hits of the Obligor in ene Proceſs is conkinded i ver. 
70 the Uncles are i otlaney, and the Niece Wal and After the Uncles ae 
are pardoned, arid d 500 F. 12 "againlt the Plaintif, who thereupon pl. 2056. 
ee ares againſt” clit” un cum lece, "arid the Utiles plead t eir Moor 74. 


Niece is but: of the Age of feveh, wp) ton intindunt gad durante Minori Pl. 203. 


tate ſua they qugat to ET. Se. yet the Parol ſhall not demur; tot 5 nun i 
Court, and auaad her the Original is determined, and at 5 5. on 8 
ber full Age nd Ne- ſummons eould be ſued againſt —_ theUndles only, judged. ”M 


becauſe ſhe-never nenn Db 439790 


; * IT © 
Wan 10 (0369 Ry 2042 9 14 5776.) It: 12 Has: A 


OY a Writ of Error upon legen fer des Tt vedieftan In. , „ Af 
13 A Yr, if 1 1er ings ag for Part, Wi. Le 
which the J. 58 85 is to bs reviſed fe Error therein,” yet for the 147. 

Nope of the Infant the Parol ſhall demur hs Teſt; dd this fhall miake 
the Parol to demur alſo for that in which' the Infant hath diſelaimed, be- 
cauſe it is but one Record ; and therefore'if he hath hiv Age us to Part, h he eg 
ſhall have it for the Whole,” 1 9h 

Thee fame Law in an Aion gd" ati Infant i he4 acknowledges the | 15 Abe. 1 
Aten of the Demandant tor F rr () yet if the Patol demaiurs for the ( 00 Ta 1 . 


c.ize quod rd. 


uy Tn what 1 0 the Demurrer of the Parol Jof Furt ſhall be for all, rage 16 


58 5 Via 5 0. Hina 1 _ && a3 11} F 206] dar e Te- 


145 * OY me \, ente conf ann Par, and prey kid Age For the reſt. Bro, Age 9. 


wh Aue lfm bein = Writ & % Entry fur Dacia to his Father, | 
and the Tenant the Releaſe of the Father as to Part of the Land in” 3904 Abr. 


112 1143 2 


Demand, by which the Parol is to demur for this, yet it "wand not demur ( ur 10 In a Write 


for the reſt. Entry ſur 


\ 


We — in the Per Age is taken away by Weſtm. 1.0 47 Fd wide 2 Inſt. 256, 
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"Infancy and a Age... 


Rel Abr. In an (c) Aſſiſe by three Coparceners, if the ru claims as Tenant 

by the Curteſy of the Whole, and prays in Rid of one of the Plaintiffs 
05 This muſt in Reverſion within Age, and hath Aid of him, by which the Parpl 
be intended ought to demur for the third Part that belongs to the Infant, and not for 


2 2 the reſt, yet becauſe the Aſſiſe ſhall got | be taken by pn it mall demur 


ceſtor; for in for the Whole. © | 1525 k Ter T 
Aſſiſe of 
Neve Dif Js, 1 even at i Common Low the ert n dot have en Rol. Abr. ah 2 : 
! yo N 1 n 


10. of the Prayeriof Age and „ Oounterples, + 
6 Co. 5. a. The: grantin ; rhat the Parol Milf demur Ap ſudgiment' of Liv i is in OY 
vour of the Infant, therefore the Coat « ex Officio oũgfit de to > grant It it, though 

A the Tenant will anſwer. wah 
2 Inſt, 258. Where A e. is granted, or the Parol Genus, the Writ does not abate 3 
Raſt, Ent. but the Plea 18 pur without Day's until full Age, at which” ime there ſtall 


360, be a Re-ſummons:* 3 181 290 J 43131 tho 051 8 TY W 15 JG & fi! 2 21 
Dyer 79. pl. In a Formedon if the Tenant revcha J. S. as Couſin and Heir r'of, Se. 
48. and for his. Nonage prays that the Farol may demur, he ougbt to ew 


* 


how he is Couſin. 


6 co. $a . LP Wok in Dower the Tenant vouches one within, Age, in be thereof, he 
| zht to ſhew a, Deed e I. 
Rol. 1 k a Man hath Aid of a an Infant, 0d t, and of the Rigg becau 110 "the Tafapt is 1s 
0 1 ſhall pot mt pes | 
4 Leon; 201. fot the Nonage of the Ward; though . Uta ought to have anted, if 


146. in Ward to him, after a Procedende the Pa 
Dyer 286. 2 


3 he had demanded it at the Time of the Aid Prayer ;. for the. rocedendo 
N Bcudl. 118 commands, hel Juſtices to probe. and he ought, 70 "haye ſhewn Fly 1 in 
pl. 3514... Chancery to ſtay, the Procedendo 
Boll. 14g r "A Chunterple: a. of Ag hh b Erbe and therefore ought robe e very, 


ON - pla n and certain S every Intent. "ys 
Ral bs ele 85 2 950 Þ. 12580 96 0 ich A; 2 ee that Ju Ange £5 was 
246. 0 Witnin > 
* Pape 164 * and Prays his a Hit 15 8 2884 enden & ar by eee 44 
(a) 1 not die ſeiſed. 7 11 n e nba eee 5 
is a B . 5418 j 3% IL tes { g 148 W Didi 


hath an elder Brother, ac g bd ew! Dye 137. just 1 Bal, Wo 
the ſeveral Authorities there cited, Rol. Mp. 325; add th there citca;/|Crol Jac) 393. E 


a like Caſe the Demancunt traverſes the | ORG? and omelet 40 e What to do. 
Hob. 266. 


*X 


3 E. z. 35. If ai infant pon'Defavle of the 3 ſs to be derbe beute 
4. br. the Tenant is Tenant by the Curteſ 140 after the Death of his Mother, the 
„% Reverſion to him h Deſcent as Heir to his Mother, and prays the, Parol 
A ede an r f e Age Pipe Land ws giv 

e taſche Mother and ber firſt Hyſband.in ſpecial,Lail, and the git 
without Iſſue, and ſue took. the 'Tegant. for her ſecondl 1 uſb 


| ſecond Huſband in by Abatement. did ai 16, Laon mw 
Ancotts ver. „In a Writ of Error out of the. Commp n Pl leas 15 ly AIR IY 
2 whether upon a Plea by the Defendant to have. 9 — * 151 ge ur, 775 | 
| Ls: . 7780 being joined hy Tit that ſued by his Guardian, and eing tried, | 
Ra 0. and found againſt the Infant) a peremptory Jud —— — 1 ve — 5 
Keb. 869. againſt him, or only a Reſpondeas ger: It had been a 
903, 8. S. laboured in C. B. that it ſhould be only a Reſpondeas A 0d but 1.2 
achudged. gieat Debate, they held the Law to be manifeſtly clear, that every dila- 
| tory Plea/ that receives its Trial by the Country ſhall be peremptory, let 
_ Jir:be'of. what Nature" Bester, üs n this Caſe was a Caſet of as much 
Compaſſion as could be, andi the Curt would have ſhewn the Infant any. 


= . lawful Favour᷑ ; and of the ſame Opinionowas the Couft B. 1 an the 
a "Weir of Error, | ; 2111 205 
* Aal. g. W 18255 DW vd eus agu: a1 H wil af) 15 Ne 1855 | If 


- 4 


. 5 *, - 


"1 ; 1 
— Ao 


IJIntanty and Age. 
[If Error is brought on a Jadgment, that the Parol ſhall demur, the 


Nonage cannot be pleaded to the Writ of Error, but the Infant ſhall 
anſwer to the Errors aſſigned. 2 L. Rym. 1433. Stra. 861. 
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nfozmations. 


(0) Ot the Nature and ſeyeral Kinds of Infoxmations, 


164. | 


| 19: 05545 455 58 1% % „ * 
(B) In what Caſes they lie. 166. e 
() In what Banner they are to be laid. 169. 
(D) De filing an Inkozmation, the Pzoceedings thereon, 
and the Pzoviſions made herein by Statyte. 169. 
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the Nature and ſeveral Kindg k 
- - Informations. 3 70 
NN Information may be * Accuſatiomor Complaint 
exhibited againſt a Perſon for ſome criminal Offence, either 
immediately againſt the King, or againſt a private Perſon, 
e which, from its Enormity or dangerous Tendency, the Public 
Good requires ſhould. be reſtrained and puniſnhed, and differs principally 
from an Indictment in this, that an Indictment is an Accuſation found by 
the Oath of twelve Men, whereas an Information is only the Allegation of 
the Officer who exhibits it. — | Sar, 
This Difference derten TafortpmGai and Indictments has made (a) ſome (a) Vids Sir 
Mien conceive, that this kind of Proceeding was utterly unlawful, as being Francis Win- 
not only contrary to the original Frame and Nature of our Laws, but alſo ten s Ar- 
contrary to (b) Magna Charta, and ſeveral other Statutes, which require that C Med I 
no Man ſhall be put to-anſwer, &c. but upon Indictment or Preſentment. 


* 
6 i: 41 


* 


* Page 165 


5 Mod. 456. 
and Show. 

| TR * y* 1 EXT ; 5 106, (of 
And in 2 Hawk. P. C. it is faid to have been holden, that the King ſhall put noone to anſwer for a Wrong 
done principally to another, without an Indi&ment or Preſentment, but that he may do it for a Wrong done 
2 Fog 6 to himſelf; for which is cited Theol. b. 1. c. 4. ſ. 9, 10, Cc. Finch 3 36. Fitz. Action ſur 


I Caſe, &c.—Alſo from the Abuſes made of them they have been complained of as unlawful, as par- 


ticularly in the Reign of H. 7. when by Force of a Statute made in the 11th Year of that Reign, which im- 


a f 66 Juſtices of Aſſiſe and Peace to proceed on all Penal Statutes by Information, they were made uſe of 
oy 


Emp/on and Dudley to the great Oppreſſion of the People: But this Statute was repealed by 1 H.8. c. 6. 
2 Hal, Hiſt, c. 20. (5) Cap. 29. and 5 E. 3. c. 9. 25 E. z. c. 4. 28 E. 3. c. 3. and 42 E. 3. c. 3. 


But though, as my Lord Hale obſerves,” in all Criminal Cauſes the moſt 2 Hal. Hiſt, 

regular and ſafe Way, and moſt conſonant to the Statute of Magna Charta, P.C.c.8. 
Sc. is by Preſeritmgnt or Indictment of twelve ſworn Men, yet he admits 

Fond eee pes >. ala, that. 
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(c) But no oY FO tte PTD OTE; . 


formation formation; 179 this, from the (aq long and frequent Praftice; is now cer- 


ns rainly eſtabliſhed as Part of the Law of the Land; and therefore at this 


or for Miſ. Day the following Kinds of Informations may be exhibited, wherever the 


priſon of Nature of £ Sener e ſuch a Froceeding. 


Treaſon, — a 
2 Hawk. P. C. 260. 2 Hal. Hiſt. PF 0 c. 20. (4) That Info tions wete at it Common Law. 5 10d. 
463. per Holt C. J. & totam Cariam. Et vide Show. 106, Cc. 


1f, For an Offence principally and more immedincly again the King 


4 3 . - an Information may, be exhjbited in t le Nameyof ing's Attorney 
Cath 6c. 6. General, and ſuch Iafotmatibn may Medg. with ly Application or 


on a Pen 


0) For the 


ion ach Leave of the Court, and the Pitt 1 RAT bo 4 the ſame ; 

Information alſo the Statute 4 & 5 W. & M. cap. 18. (infra 170. ) wifich requires a "*Y 
8 cognizance for Payment of Coſts, from Perſons exhibiting. and proſecuting | 
cee In ormations, does not extend to Informations filed bye the King's Attor- 
0 Salk. 37a. ney General, and it is (e) ſaid that tht Court will not quaſh ſuch. Inform- 

Ld. ation on Motion but will oblige the Party®o demur or plead rtietero. 

LE I's 2dh, On Application, and Leave of the Court, grounded on Motion and 
2 Hawk Affidavit p ſocge Miſdemeanor, which if true doth from its evil. Ten- 
261, nit. dency merit ſuch Proſecution, the Court Alfows of the filingof an Informa- 


FP. C. e. 20. ion in the Name vf the Maſter gf che Otown · Office; and of fuch Kind of 


t See the Sta- Informations there are num berleſs + Precedents.i in the Crown-Office t. 
tute 469 5 SE | rs £32 
od, Dos c. 18. ese tn 1 . 1 4 


N. 3 


* „ 
1 


But for this | EL Where by many penal Statutes the Proſecution upon them is by the 


vide Tit. Aci. Acts themſelve n ao be by Bill, Plaint, Information, or- Indictment, 


pers „ e. there, wichout doubt, ch fecution thay be by Information as well as by 
ua fend, any other of theſe Methods; alſo of .conftgon Right | ſuch an Information, 
* n. or an Action in the Nature thereof,” may be brought for Offences againſt 
Statutes, whether they be mentioned by ſuch Statutes or not, unleſs other 
Methods of Eroceeding be r e by Which Ml others are 
impliediy extluded. 
4%, Informations in Nature f (f * Ave — may beach fre- 
.quently are, exhibited, with Leave of the Court, for ufurping Privileges, 
* Page 166 Francanſes, c. which in ſome Rʒſpects is (g) a Civil Suit, as it is uſed 
das a proper Means to try a gies, —_ ic A e ee | 
Writ of Lu — Ulurpation, c. 0365 
Warranto, an 


how A 47 n Eee] ormation in Nature of a Quo 1 Sah Iuſt. * 7 57 Late 46, $id. 
ro. 


86. O1 B. 107. Jac. 259 1260, FLA 3 all. « ro. Car. 311.— Of e Proceſ. of ſuch In- 
Biene, 0 0 503. 711 Raym. 426. 5 00 b. 19. pl. 4. Sulk. 374. pl. 1 5,=—Por' the 
Judgment thereon; In,” 1 2. 1 Nol. Rep. 90 f Cro. Jac, 260. Salk. 374. pl. 18. 4 boa. 557 $8 


| Fa: 218. e N a kied ot Civil fs es thage re N Fine fecon ihe 
ty. : 3 WWE + ISI» FO! ; 
Information in a Nitote of a . arranto in hat Mander g 1 
and war ſeveral ary may be put in one Information. See 9 nn. 
cap. 20. ſe, 4,—What Judgment ſhall be given and Coſts recovered by 
or againlt the Relator, Id. ect. 5. ——The Statute of Jeofails ne to 
n Informations. Id. 14. Jed. 7 7. e 1 A . 


* * : 4 2 1 — n — 4 a 


(50 In what Caſes an | Information wilt lie. 


2 Hawk. P. C. Hs we ſhall lay down, what. haih been collefed bySerjeant Hawkins, 


hoy a and is, as he ſays, every Day's Practice, agreeable to numberleſs. Pre- 


ties there cit cedents, viz, either in the N ame of the King s Attorney L or of the 


ed. ' Go % MP + 6 "ES, Maſter 
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Maſter of che Crown -Office, to exhibit Informations for Batteries, Cheats, 

ſeducing a young Man or Woman from their Parents, in order to marry 

them againſt their Conſent, or for any other wicked Purpoſe, (a) ſpiriting (a) Skin. 4. 
away a Child to the Plantations, reſcuing Perſons from legal Arreſts, Per- F. ns 
Juries, and Subornations thereof, Forgeries, Conſpiracies, (whether to ac- 

cuſe an innocent Perſon, or to impoveriſh a certain Set of lawful Traders, 

Sc. or to procure a Verdict to be unlawfully given, by cauſing Perſons bribed 

for that Purpoſe to be ſworn on a Tales,) and Qther ſuch like Crimes, done 
principally to a private Perſon, as well as for Offences done principally to 
the King; as for Libels, ſeditious Words, Riots, falſe News, Extortions, 
Nuſances, (as in not repairing Highways, or obſtructing them, or ſtopping. 

a common River, Ct.) Contempt as in departing from the Parliament 

without whey | Licence, di obeying his Writs, pay: Money without 

his Authority, eſcaping from ſpat Impriſoncment, on a Proſecution for a 
Contempt, neglecting to Keep Watch and Ward, abuſing the King's Com- 

miſſion to the Oppreſſion of the Subject, making a Return to a Mandamus 3 
of Matters known to be falſe and in general any other Offences againſt 

the Public Good, or againft the firſt and obvious Principles of Juſtice and * , 
common Honeſty T7. JJ;öͤÄ.wſꝓ—důĩi%ů 8 

' Rat” Fs S & Ya 20s 0 | * = 7 | 33 *, HI : A ' £ dr © ' 1 4. wi grant an 

Information againſt ſeveral Perſons, for taking ny owns from her Guardian af in Chancery, 
and marrying her, though ſhe went voluntarily, and 'thobgh Chancery has committed Defendants for a 
Contempt. Stra. 325 „ Andr, 319,—-—The Court will grant an Information” for taking away a Na- 
tural Daughter under Sixteen from her putative Father, under Stat, 4 U 5 P. & M, c. 8. Stra. 1162. 
he Court will not grant an Information againſt a Juſtice, for refuſing to condemn. an Horſe under 
Stat. 5 Geo. c. 12. on che Oath of the Perſon ſeiſing, and in the Abſence of the Owner, Stra. 1481. 
If an Attorney, | 3 Commiſſioner to take Aftidavits, in B. R. examines on Oath, without putting in 
Writing, erte the Court will dung an Information. Wilſ. 7.80 i a Juſtice — 
mite a | N of . on-Joyment of an illegal Fee, as One Shilling for Se bis Fagant. Al 7.— 
If the Overſeers of the Poor procure a Man for en Pounds and a fat Hog) to marry an Ideot, charge- 
able to thei? Pariſh, whereby the nd her Child become chargeable to the Mfn's Pariſh, the Court will 
© grant an Information. Wilſ.'4 1 .—— The Court never grants an Information (on a Penal Statute) where 
the Penalty yeſts in the Crown only the r ny muſt file it, Stra. 1234. — Therefore if 
the Suit on à Penal Statute, as on 12 Apn. 0. 16, for Uſury, is lapſed by Time to the Crown, the Court 
'will nos grant an In ormati id. - -The Court will not grant an Information againſt a Man for 
ſending a hallenge, if it'a pears that the Party apphying had previoully ſent Letters to him, which 
imported 2 Challenge; thdagb, if boch Parties apply for Informations, the Court will grant them. 
1 Bor. 316. — The Cort will not grant it on the Application of notorious Cheats, againſt other 


* 
* 


1 


Cheats, for a Conſpiracy Repeat them at a Race. 1 Bur. 548.——The,Court will not grant an Tofor- 
mation againſt a Juſtice of Peace, though be hag ated irregylarly, (3s by, committing a Man without 
the Proſecutor's Oath and Recognizance) if it appears clearly, bat he Let without any bad, oppreſflive, , 
or injurous Intention, but they will not give him Coſts. 2 Bur. 719, 1162.——Nor agaiaſt a Juſtice 
who hears a Charge and does not proceed on it, becauſe be thinks it is not within the Proviſion of any Law ; 
even if fuch Opinion is erroneous + if it is right, they will diſcharge the Rule to ſhew Cauſe with Colts, 2 Bur. 
785 ——The Court will grant an Information, for detaining a Woman addicted to drinking, and ufibg 
Arts to prevail with her to make a Will. 2 Bur. 1099.- = The Court will not rant an Information on 
the Applicatibn of the Attorheht general, in Caſes prosscltedd by the Crown, for * may exhibit one him- 
ſelf. 3 Bur. 1564 — Au Information lies againſt a juſtice, without whom a'Seffions cannot be held, 
for Piber abſenting himſelf, Stra. 21 For refuſing; toi put an Act in Execution: - J. 413. 
For bribing Perſons to vote at N Elections. 2 Ld, R 5955 377 For publiſhing an obſeene 
Book. Stra. 788.— For B | phewy, Id. 824.——Againſt Judges of an inferior Court, for unduly 
diſcharging a'Debtdr. - Hardw. 135.——Bgaint a Captain of a Man of War, in Harbour, for, refuſipg 
to let Coroner come dn Board to take an Inquiſition. Andr. 231, Stra. 1097,——For, keeping gre 
Quantities of Gunpowder? ks; for a Nuiſance.” Stra. 1167. With Reſpect to Jaſlices, in making 
Orders of Removal, and not ſummoning, the Party, Wc. fee Andr. 238.— And in qther Caſes for not 
ſummobiog. Andr. 2/2. Ah Information does not lie for Facts committed on the High Seas ; for 
an Information is focal. Stra. 918. See farther on the Subject generally. 6 Com. Dig. 359. &c. 


An Information was exhibited againſt D. an Attorney of C. B. for ſpeak- Carth. 14.35. 
ing ſcandalous and reproachful Words of Sir Jobn Kay, Knight of the Sbite ph. ver. 
for the Coupty of 79, "and a Juſtice, of Peace, Sic. conceraing his dd 5. 
Office of Juſtice of Peace, and the exerciſing thereof; and upon Do- 
murrer to this Information it was argued, that it would not lie for ſcanda- 
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lous Words ſpoken only of a particular Perſon, becauſe he might have an 
Action on the Caſe to recompence him in Damages; though it was ad- 
mitted, that ſuch a Proceeding might be warranted for Libels, or for diſ- 
perſing defamatory Letters, becauſe by ſuch Means the public Peace might 
be Wart g From Diſcords fomented among Neighbours, which might at laſt 
be a public Injury, but that there was no ſuch Miſchief in the preſent Caſe. 
On the other Side it was inſiſted, that this Information was ſounded on ſuf- 
ficient Matter, becauſe this Proſecution is not only as it reſpects the Perſon 
of Sir Jobn Kay, but it relates to him as he is a publick Magiſtrate, and 
one who is ſubordinate to the Government, and therefore ſuch defamatogy 
Words are a Reproach to the ſupreme Governor, by whom Magiftrates are 
intruſted, and from whom they derive their Authority, and it will not be 
denied but that Words reflecting on the public Government are puniſhable 
at the Suit of the King by Information ; and for this Reaſon the Court held 
that an Information would lie, and thereupon gave Judgment againſt the 
Defendant, and fined him an hundred Marks. 5 . 
An Information was exhibited by the Attorney General for conſpiring 
to deſtroy the King's Revenue of the Exciſe: And whereas the King by 
Indenture, Sc. prolat*, had farmed the Exciſe of London, Middleſex, and 
* Page 167 ®FSoutbwark to A. B. and C. rendering 11800 l. per Ann. Monthly, Cc. (a) 


Hill. 15 16 that the Defendants, and others ignot'. Ec. illicite, factigſe, & ſeditioſe con- 


on 


* 


ordinary Re- 


* 
* 
. 
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. * 
LIES! 
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Rep. 316. ſee 


Car. z. in R. B. ſultaverunt & conſpiraverunt ad deſtruend & depauperand' Farmarios Exciſe 
Rex verſus mr edif?, c. and many other Facts were laid in the Information tending to 
oa = _ the deſtroying the Exciſemen, depauperating them, deſtroying the King's 
of Lern. RevenueofExciſe, pullingdownthe Exciſe-houſe, raiſing a Tumult amongſt 


Lev. 125. the poor People, &c. But the Jury that were to try the Iſſue were unwil- 
Sid. 174. 


8 ling to find this Matter, though expreſly proved, fearing it might be con- 
Keb. 650. 


ſtrued no leſs than Treaſon, and ſo would only find that ſuch and ſuch of the 


(0 Forachal- Defend ants illicite, fafioſe, & ſeditioſe ſe aſſemblaverunt, & illicite, faioſe, 


lenge (to fight & ſeditioſe conſultaverunt, & conſpiraverunt ad depauerand* Farmarios Domꝰ 
with Piſtols) Regis Exciſe predit?, prout prædict' Attornat” Gen Dow Regis, &c. & quoad 
denied, be- fotam aliam materiam in Informatione contentam find them Not guilty, and 
2 on 3 find J. S. Not guilty generally. It was moved in Arreſt of Judgment, 
Was th ürſt that here is no Offence at all found; for to conſpire to depauperate the 
Sender of it, King's Farmers is no Offence, for it may be done by lawful Means; and 
and ought that they are laid to be the King's Farmers is but a Deſcription of their 
2 wk Perſons, not that it was at the King's Revenue of Exciſe the Conſpiracy 

- _ ſtruck, and the aſſemblaverunt is not the Charge, for then it ought to have 
been laid riotoſe & routoſe,, but only leading to the Conſpiracy ;- for they 
© muſt aſſemble before they can conſult and conſpire. It was anſwered by the 
Ia. $0 e King's Counſel, that the illicite aſſemblaverunt is an Offence againſt the Law, 
Remedy ſhall and as properly and fully laid as could be; for rioteſe is where the Aſſembly 
not be allowed is with Intent to commit a Riot, and routoſe for a Rout; but an Aſſembly 
to Cheats, a- may be illegal and puniſhable, and yet the Intention of that aſſembling may 


medy, Bur. 


=_ _ be good, as 21 H. 7. Bro. Tit. Riots 1. per Fineux; as if Men meet to 
1 prevent the Breach of the Peace between 4. and B. A. going to Market, 
Juſtices of and B. threatening to beat him there, and to this Aſſembly no properer 


Peace, for re Epithet could be given than illicite; but beſides, all Manner of Combinations 
fuſingto grant 


I and Confederacies are unlawful without Reſpect to their End, 2 7 Af. 44. Moor, 
rains, 51 Lord Gray's Caſe, and, Cro. Ja. the Caſe of the Puritans petitioning ; but 
Stat. 26. Geo, this Conſpiracy, being to depauperate another Man, is unlawful in its End; 
2 3 and to anſwer the Objection that hath been made, it might be ſaid, that 
nied; but if ö N N 47 | 1 oh 

in ſuch Caſe they act partially, maliciouſly, or corruptly, an Information ſhall be granted, 1. 561. 
See 2 Bur. Rep. 65 3. for more of granting or refuſing Informations againſt Juſtices of p 


eace, ſee 2 Bur. 
Rep. 654, 720, 722, 985. againſt ſeveral Perſons for publickly ſinging in the High Street before a Tradeſ- 
man's Door libellous Songs, 2 Bur. Rep. 983. hs ds . \ r 
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it is as well againſt the Law of Charity and common Society; and this might 


be ſaid, if there were nothing of the King's Farmers in the Caſe z but here 


the/Inducement to the whole Charge in the Information is, that the Defefl- 


ſuo predi3', & prædittos Farmarios, c, deſtruere & depauperare, did fo and 


altho* the depauperating of another Man may be by lawful Means, and the 
Conſequence of a lawful AR, yet that is becauſe it is not in the Intention of 
the Party, but it is Damnum abſque, Injuria; But for a Number of Men to 
deſign and conſpire the depauperating of another, cannot certainly be law- 
ful, for there the Damage to the third Party is their 6nly Aim and End, and 


o; now this Inducement in the whole is applicable to every Branch of the 


Charge, and the Jury having found thoſe Charges as they are laid, ſeilicet 


Modo & Forma 7 ie they have found conſequently that it was done by 


the Defendants, machinantes, &c. which makes it in their Intention to ſtrike 
at the King's Revenue, as well as in Conſequence. It was alſo urged for the 
Defendants, that for a bare Conſpiracy, without any Act done in Proſecu- 


tion of it, no Information would lie : But Curia cont. for though there muſt 
be ſome Fact to be as Evidence of the Conſpiracy, as 9 Co. Poulter's Caſe, 


yet it is the Conſpiracy that is the Crime, and that being found, it is enough. 


It was alſo urged by the King's Counſel, that the Modo & Forma gu in the 


Verdict extends to all the Charges of Fact that were done in Proſecution 
of this Conſpiracy, and the Acquittal quoad tot' al“ materiam, &c.' extends 
to the diſtin Charges of Facts that have no Relation to this Conſpiracy : 


But Vindbam Juſtice ſaid, the Modo & Forma prout could by no means make . 


the Verdict comprehend other Matter of Fact than was expreſly found, It 
was moved by the King's Counſel, that they might inform the Court of the 
Heinouſneſs of this Conſpiracy, and how It was proved to be upon Evidence 


to the Jury that tried it, to aggravate the Offence, and induce the Diſcretion 


7 


Page 168 f 


of the Court to increaſe the Fine; and the Caſe of Macbin and Tully was 


cited, where a Battery being found by Ni Prius againſt them, the Court 


informed themſelves of the Heinouſneſs of it by Affidavit, and thereupon 


vacated a Fine that was ſet in a Judge's Chamber, andiſet a high Fine upon 


the Defendants: But the Court refuſed it, ſaying, that were a Way to let in 
thoſe Mattters of which the Jury has acquitted them, by ſuffering Affidavits 
to be made, but in Machin's Caſe the Jury found the Defendants guilty of 


the Whole; and what needs Aggravation of this, which appears ſo foul as it 


is found? The Court after unanimouſly concurred, that Judgment ought to 


be given for the King, though as to the Offence found there was ſome Va- 


riety of Opinion. Vindbam diſtinguiſned betwixt a Confederacy and a Con- 
ſpiracy, that for a Conſpiracy there ought to be ſome Fact done in Execu- 
tion of it; ſo an Indictment cannot be maintained of a Man as a common 
Thief, or Champerter, or Foreſtaller, without laying ſome Fact of thoſe 


Offences; and in this he grounded himſelf upon 29 Af. 45. but he held, 


that here the Defendants are found guilty of a Confederacy, which is not a 
Word of Art, but may be expreſſed in other Terms, and ſuch an Offence 


will this Matter found amount unto; he held the Information as to the unlaw- 


ful Aſſembly not good, becauſe they wanted Vi & Armis, as to all the ſubſe- 


quent Facts, he held the Defendants acquitted ; and as to the Intention of 


defrauding the King of the Rent, Fc. he held the Acquittal did extend, 


becauſe they were acquitted of the Facts to which that was to be applied; 


but as to the Confederacy the Verdict has found enough, and tho? it were to 
a private End it were unlawful; but here it is more, and that which will 


aggravate it highly; for the Cuſtomers of the King are public Perſons, as 


the King's Revenue is of a. public Concern, and it is ſer forth in the Infor- 


mation that theſe were Farmers of a very great Value; it is one Thing to 
beat a private Man, and another Thing to beat a public Officer, or the 


King's Servant; if a Man ſhall ſtrike the Sheriff, tha has the Character of 
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2public,Officer, it wayld be F high Offence. Twiſden-'held,” that Vi & 
* Arqus was not negeſſary, 1 at they are found guilty of an unlawful Aſ 
ſembly; and in that my. Lord Chief Juſtice concurred ; as alſo that the In- 
tention of defrauding and depriying the King of his ſaid Rent is implicitly 
found within the Mode, Forms prout, Ge. for fo ſhall the nachinantes, Ge. 
bg Applied... aner and Keeling concurred, that for a Conſpiracy alone with- 
out any Proſecution, Ioformarion lay; and Twiſden daß. a Confederacy is a 
farther; Degree of. 3 Conſpiracy; and they all agreed, that the King's Reve- 
nue being concerned did highly aggravate the Offence; 2 H. 4. 7. and 
8 H. g. b. were cited, that for Maintenance of that a Monk ſhould be able 
to contract, and Probi Homines de Dale ſhould be a Corporation. Lord Chief 
Juſtice, cited. old Magna Charta, where there is a Statute àgkinſt ſuch as 
ſhould yndervalue; Lands jn the King's Hands. l gy was given for 
che King but the ſettling of the Eine was reſpited, becauſe they would 

canſiderfas well Qyalitatem Delinguentis as Quantitatem Delitzi, In this Caſe 

were cited. 3..E, 3. x9.. 4 124 4 LW , Afterwards, the ſame Term, 
Starling. was fined-gooMarks, and the reſt of the * 100 Marks a- piece, 
but with ſome, Apology by the Court for the Smallneſs of the Fine. 

An Information, by the Attorney-General, lies againſt one for un- 

ſhipping, Fe. though another is in execution on a Judgment for the ſame 

Offence, Bunb. 31 1.1 SN 775 1 | | 85 8 
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*Page 169 * (C) In what Manner they are to be laid. 

| un Nous e 201511 Ll 3810 ee. iF 4 „ 25 ; r Ps 5 

| Vide Tit. In- EGULARL the ſame Certainty that is required in an Indictment 

| Aidan. FN is in like manner required, in an Information z but it has been (a) 

| | (a) Salk. 375. held not to- be neceſſary to repeat the Words dat Cur bie intelligi & infor- 
pl. 18. mari in the Beginning of every diſtinct Clauſe, if the Want of them may 


a 


g ay 99 wg be ſupplied by a natural and eaſy ere 5; oo hats © 

| "op P. C. 261. In an Information againſt Roberts the Ferryman over the River Merey, 

; | 8 Carth. 226. which parts Augleſea from Carnarvonſbire in Wales, it was laid generally, 

g . ; The King ver. vi. that this was an antient Ferry Time out of Mind, and that 1 d. was 

| | | Roberts, the uſual Rate for the Paſſage. of a Man and Horſe, 7 d. for 20 Cattle, 
1 | | | 2d. for 20 Sheep; &c. that Roberts being the common Ferryman, between 

| | 3:Septembris Anno 2. Sc. and the Day of exhibiting this Information, injufte, 

a oppreſſive, - & deceptive cepit & extorſit de diverſi Ligeis & Subditis Domini 
E- | \Nepis\ignotis to the Attorney General, paſſing that Way, diverſas Denari- 
; TN | orum ſummas euceden qniiquam Ratam & Pretinm pro Paſſagio & Tranſpor- 


chatione ſuis | &. Ausriorum ſuorum, videlicet, pro Paſſagio & Tranſportatione 
ciijuſlibet Per ſuna cum Equo ſuo 2 d. & pro quibuſiibet 20 Catallis 2 3. & fic 
eeund Ratam pradib pro majori vel minori numero Averiorum, Sc. The 
| Defendant was found guilty; and it was moved in Arreſt of udgment, that 
Wai „ the · Information was #00 general and uncertain, becauſe it did not alledge 
4 _ \that any particular - Perſon, or any certain. Number of Cattle, were ferried 
No ever within the Time laid in the Information; neither did it mention any 
DS WG RN :partichlar Perſon from whom the extorted Rates were taken, which it ought 
- * * do; that the ſingle Offence might certainly appear to the Court; and 
3 laftetꝰ great Deliberation tbe 'wwhole Court was of that Opinion; and per 
F 93 Hol. Ch. Juſtice, in every ſuch Information a ſingle Offence ought to be 
5 - Jaid« and aſcertained, becauſe every Extortion from every particular Perſon 
M rs dis A ſeparate and diftin&t Offence ;. and therefore they ought not to be ac- 
"Y 9527 e umulateq under general Charge, as it is done in this Caſe, becauſe each 
| Offence requires {parte and diſtin&t'Puniſhment, according to the Quan- 
6!!! —˙ł A, Ls as, 
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 thereqn, and the POTN made TOW is 
Statute. 


* "3" he the IO Pulte at this Ds EY not ro a admit of the » Huw. 
fling of any Informayon (except tho ſe 2 12 in He Name of pie P. C. 262, 
Majeſty's Attorney General) wi 97257 Role 6 n the Per 
complained of to ſhew C 1 0 e to the ure Ty Eh Rule is never ran eq 
but upon Motion made Cour, 1 an grounded upon AM wh = 
ſame Miſdemeanor, whi Tre doth either for 1 . ths or dang er- 
ous Tendency, or other ſuch like Circumſtances, { een pro t for the elt 
pos Proſecution ; and if the Perſon, on whom ſuch ule is made, 
aving been perſonally ſerved with it, do ngt AL a the Day given him for that 
Purpoſe give the Court good Satisf, en by Affidavit that there is no rea- 
ſonable Cauſe for the Proſecution, che Courrgenerall grants the Informa- | 
tion; and ſometimes, upon ſpecial Circumſtances, will grant jene if againſt thoſe * 
Mage hap en be perfoally eve yin leh Rule 3 as | they purpoſ ly ab- o Page 170 
e 


"Bur if hee Ca ſe.to the trary, as that he has indifted 2 Hawk. 
for the fame. hen good, 3 17 a 5 Ne is to try a TS Right P. C. 262-3. 
which has not been yet — gr 29 or that the Coopliint | is trifling or 
vexatious, &c. or where the Motion is for an Information in the Nature of 
a Quo MWarranto, if he can ſhew that, his Right, by been 175 deter- 
mined, on a Maydamus, or that. it, hath. been acquie heed In many Years, or 
that it depends upon the Right of his Voters, which bath not 'been tried; or 
that it doth not concern the Public, but is wholly of à private Nature, the 
Court will not grant thelnformation. without ſome panticniay Cirenmliances, 
the Judgment whereof lies in Diſcretion. 
As to the Proviſions made herein by Statute, by the 4& 5 1. M. 
cap. 18. reciting, that divers malicious and contentious Perſons had, more of 
late than Times paſt, procured to be exhibited and proſecuted Informations 
in their Majeſties Courts of King's Bench at Weſtminſter againſt Perſons in 
all. the Counties of England, for Treſpaſſes, Batteries, and other Miſde- 
-meanors z- and-ifter the Parties ſo informed againſt had appeared to ſuch 
Informations, and pleaded to Iſſue, the Informers had very ſeldom pro- | 
ceeded any farther, whereby the-Perſons ſo. informed againſt had been pur | 
to great Charges in their Defence; and although at the Trials of ſuch In- { 
formations Verdifts had been given for them, or a. Noli Froſequi entered 
againſt them, they had no Na for -obtaining . Coſts againſt ſuch' In- 
:formers ; it is enacted. . That 1 Clerk of che. Crown in ns ſaid Court 
of King's. Bench for the Time being ſhall nor, without expreſs Order to F 
pe given by the ſaid Court in open Court, exhibit, receive or file any In- M 
formation for any of the Cauſes: aforeſaid, or iſſue out ahy Proceſs WE. EW 
4 thereupon, before he ſhall have taken or ſhall have delivered to him 5 
« a Recognizance from the Perſon or Perſons procuring. ſuch Information . Se 
% to - be- exhibited,” with the Place of his, her, or their Abode, Title or .. £2 
*. Profeſſion; to be entered, to the Perſon or Perſons apainſt:whom ſuch 4 * 
Information or informations i is or are to be exhibited, ih the Penalty of —.— he” — 
* twenty Pounds, that he, ſhe, br they will. <ffefually — ys In- . | 8 
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e formation, and abide by and obſerve ſuch Orders as the Court ſhall 
direct; which Recognizance the Clerk of the Crown, and alſo every 
% Juſtice of the Peace of any County, City, Franchiſe, or Town Corporate, 
(Where the Cauſe of any ſuch Information ſhall ariſe, are by the ſaid Sta- 
e tute impowered to take; and after the taking thereof by the ſaid Clerk 
« of the, Crown, or the Receipt, thereof from any Juſtice of the Peace, 
<« the-faid Clerk of the Crown ſhall make an Entry thereof upon Record, 
and ſhall: file a Memorandum thereof in ſame publick Place in his Office, 
te that all Perfons' may reſort thefèuhto without Fee: And in caſe any 
« Perſon againſt whom any Information for the Cauſes aforeſaid,” or any 
e of them, ſhall be exhibited, ſhall appear thereunto, and plead to Iſſue, 
4.,..; << and. that- the Proſecutor of ſuch Information ſhall not at his and their 
5 0 own proper Colts and Charges within one whole Year next. after Iſſue 
te joined therein procure the ſame to be tried; or if upon ſuch Trial a 
Verdict paſs for the Defendant, or in cafe the ſame Informer procure a 
Noli proſequi to be entered, then in any of the ſaid Caſes the ſaid Court 
e of King's Bench is authorized to award to the ſaid Defendant his 
* Coſts, unleſs the Judge, before whom ſuch Information ſhall be tried, 
<< ſhall at the Trial of ſuch Information in open Court certify upon Re- 
ce cord, that there was reaſonable Cauſe for exhibiting ſuch Information; 
 & and in caſe the faid Informer ſhall not witfin three Months next after 
&« the ſaid Coſts taxed, and Demand made thereof, pay to the ſaid De- 
page 151 . fendant the ſaid Coſts, then® the Defendant ſhall have the Benefit of the 
y e ſaid Recognizance. 3 CC 
Provided, that nothing herein ſhall extend or be conſtrued to extend 
<* to any other Information than ſuch as ſhall be exhibited in the Name of 
their Majeſties Coroner, or Attorney in the Court of King's Bench for 
e the Time being, commonly called the Maſter of the Crown- Office“. 


| Ia the ConſtruQtion hereof it hath been holden, © optic 
M. I. Thar if Proceſs be iſſued on ſuch Information before ſuch Recog- 
S3.  nizance is given as the Statute directs, the ſame may be ſet aſide and dil- 
+ The Mean- charged on Motion T. Rr Tp ele tg to oo oper Mea” {PLLA 
ing of this 1 . : „ 3 4 3444 41405 00 921 
Statute is, that the Clerk 6f the Crown ſhall not file any Information, without Leave, nor iſſue Proceſs 


thereupon, without Recognizance. Hardw. 247.  — - I 
Carth. 503, 2. That this Statute extends to all Informations except thoſe exhibited in 
222 the Name of his Majeſty's Attorney General, ſo that an Information in 
' Hertford, Nature of a Que Marranto, though a proper Remedy to try a Right, in 
' Salk, 376, reſpect of which it may not in Strictneſs come within the Words Treſpaſſes, 
Pl. 19. Cc. yet being alſo intended to puniſh a Miſdemeanor, and as the Pro- 
; pp” 1 * 4. ccedings therein may be as vexatious as in any. other, the ſame is within the 
Faged,  Purview of the Statute, which, being a remedial Law, ſhall receive. as large 
5 a Conſtruction as the Words will benn. e 
oe. 3. That no Coſts can be had on this Statute on an Acquittal at a Trial 
C203. at Bar, not only becauſe the Clauſe that gives Coſts, unleſs the Judge certify 
a reaſonable Cauſe, ſeems only to have a View to Trials at Ni prius, but 
- alſo becauſe a Cauſe which is of ſuch Conſequence. as to be thought proper 
| for a Trial at Bar, cannot well be thought within the Purview of the Sta- 
ttlute, which was chiefly deſigned againſt trifling and vexatious Proſecutions. 
8 194+ 4. That if there be ſeveral Defendants, and ſome of them acquitted, and 
. others convicted, none of them can have Coſts. 5 


2 Chan. Ca. 5. That wherever a Defendant's Caſe is ſuch as authorizes the Court to 


% 
* 


191. award him his Coſts, he has a Right to them ex Debito Juſtitiæ; for it 
a Hud -, ſeems a general Rule, that where Judges are 9 by Statute to do a 
„„ 5" Matter of Juſtice, they oyght to do it of Courſe, + 
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By the 9 Anne, cap. 20. it is enacted, That in caſe any Perſon or Oz 
* Perſons ſhall uſurp, intrude into, or unlawfully hold and execute the 
« Office or Franchiſe of Mayor, Bailiff, Portreeve, or other Office within 
« a City, Town Corporate, Borough or Plate in England or Wales, it ſhall 
„ and may be lawful to and for the proper Officer of the Court of Queen's 
Bench, the Court of Seſſions of Counties Palatine, or the Court of Grand 
Seſſions in ales, with the Leave of the ſaid Courts reſpectively, to ex- 
e hibit one or more Information or Informations in the Nature of a Que 
6 WVarranto, at the Relation of any Perſon. or Perſons deſiring to ſue or. 
c proſecute the ſame, and who ſhall be mentioned in ſuch Information or | 4 
% Informations to be the Relator or Relators againſt ſuch Perſon or Perſons - 
* ſo uſurping, intruding into, or unlawfully holding and executing any of 
te the ſaid Offices or Franchiſes, and to proceed therein in ſuch Manner as 
is uſual in Caſes of Informations in the Nature of a 240 Warrants , aud 
if it ſhall appear to the ſaid reſpective Courts, that the ſeveral Rights of 
« divers Perſons to the ſaid Offices or Franchiſes may properly be deter- 
mined on one Information, it ſhall and may be lawful for the ſaid reſpec- 
tive Courts to give Leave to exhibit one ſuch Information againſt ſeveral g 
Perſons, in order to try their reſpective Rights to ſuch Offices or Fran- 
chiſes; and ſuch Perſon gr Perſohs, againſt which ſuch/Information or 
« Informations in Nature of a 2#o Varranto ſhall be ſued or proſecuted, 
e ſhall appear and plead, as of the ſame Term or Seſſions in which the faid 
* Information or Informations ſhall be filed, unleſs the Court where ſuch 
Information ſhall be filed ſhall give further Time to ſuch Perſon, or Per- 
<« ſons, againſt whom ſuch Information ſhall be exhibited, to plead ;: and 
<« ſuch Perſon or Perſons, who ſhall ſue or proſecute ſuch Information, or 
«*Informations in the Nature of a 2uo Warranto, ſhall proceed thefeupon 
te with the moſt convenient Speed that may be,” 
And it is further enacted, That in caſe any Perſon or Perſons againſt 
et whom any Information or Informations in the Nature of a 2% Warranto, 
<« ſhall in any of the ſaid Caſes be exhibited in any of the ſaid Courts, ſhall 
<« be found or adjudged guilty of an Uſurpation or Intruſion into, or un- 
& lawfully holding and executing of the ſaid Offices or Franchiſes, it ſhall 
<« and may be lawful to and for the ſaid Courts reſpectively, as well to give 
„ Judgment of Ouſter againſt ſuch Perſon or Perſons of and from any of 
the {aid Offices or Franchiſes, as to fine ſuch Perſon or. Perſons reſpec- 
« tively. for his or their uſurping, &c., and alſo to give Judgment that the 
% Relator or Relators in ſuch Information named ſhall recover his or their 
<« Coſts of ſuch Proſecution z and if Judgment ſhall be given for the De- 
“ fendant or Defendants in ſuch. Information, he or they, for whom ſuch 
Judgment ſhall be given, ſhall recover his or their Coſts therein ex- 
« pended againſt ſuch Relator or Relators; ſuch Coſts to be levied by 
« Capias ad Satisfaciendem, Fieri facias, or Elegit. 
And it is further enacted, © That the Statute for the Amendment of 
« the Law, and all the Statutesf Jeofails, ſhall be extended to Informa- 
ce tions in Nature of a Quo Warrants, and Proceedings thereon, for any 
« the Matters in the ſaid Act mentioned.” | : 
[For one ſingle Act in uſurping an Office, an Information lies at Com- 
mon Law, for Puniſhment of the Offender, but not on this Statute which 


intitles to Coſts, and relates only to Franchiſes affecting Rights between 
Party and Party. 1 Burr. 402. ee 


As to the Form of Proceeding, &c. on Informations, ſee 6 Com. Dig. 


cc 
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the Validity of the Ea, - India Company's Patent had been determine 


(A) The ſeveral Kinds. of Injunzions, and when to be 


granted. 172. 80 . 7 

(B) What ſhall be a Breach thereof, and how puniſhed. 
8 5 5 

(C) How diſſolved. 177. 


(A) Ok the ſeveral Kinds of Injunctions, and 
© when to be granted. 


ö | * A f ee , 810 . | | ; 
e N Injunction is a prohibitory Writ, reſtraining a Perſon from 
junction to 2 . bing t 5 "4 
lay Reſtitu- A (4) committing or doing a Thing which appears to be againſt 
tion upon an — Equity and Conſcience. e 1 
Indictment of N | b 
forcible Entry. Moor 820. pl. 1108. 


Injunction to ſlay an 1 Trading to the Zaff.- Indies, till 

. Vern. 127. 2 Chan, Ca. 165.— 
An Injunction to ſtay an Action at Law for Money Ipit at Gaming, though all the Cireumſtances of Fraud 
weredenied by the Ayſyer, Vern. ag. 2 Vern. 71. — An InjynQtion denied to injoip à Perſon from 
over-ſtocking a Common, where he had granted Common in his Down to J. S. for 100 Sheep. 2 Vern, 
1 16. * | * 8 ; . | 8 f 0 1 8 N . ; 


1 44 


. 


* Page 173 - * InjunRtions iſſue out of the Courts of Equity in ſeveral laſtances y the 


noſt uſual Injunction is, to (5) ſtay Proceedings at Law; as(c) if one Man 
(5) That the brings an Action at Law-againſt another, and a Bill is brought to be re- 
Oourt of lieved either againſt a Penalty, or to ſtay Proceedings at Law, on ſome 
Chancery equitable Citcumſtances, of which the Party cannot have the Benefit at 
would not 28 | 2 ee: . | . "=" 
grant an In- Law; in ſuch Caſe rhe Plaintiff in Equity may move for an Injunction, 
junction in a either upon an Attachment, or praying a Dedimus, or praying a further 
Criminal Time to anſwer; for it being ſuggeſted in the Bill, that the Suit is agaioſt 
rag eden Conſcience, if the Defendant be in Contempt for not anſwering, or pray 
nation in 3. Time to anſwer, it is contrary to Conſcience | to proceed at Law in the 
R. and that mean Time; and therefore an InjunQign is granted of Courſe ; but this 
if it did, 9 1 ee re ' Is e 
the Court of B. R. would break it, zud proteſt any that wauld proceed in Contempt of it. 6 Mod. 
16. per Holt C. J. — But where A. having obtained Judgment in Fenn in B, R. again B. and had 
Execution awarded, but the Under Sheriff refuſed jo exgcute it; whereupon, by Rule of that Court, he 


was ordered to attend, and for not attending, an Attachment was awarded againſt him; and B. after all 


this Proceeding, having, on his Bill exhibited in Chancery, obtained an Injunction, it was moved in Chan- 
cery, that this Injunction might not extend ta ſtay Proceedings againſt the Under-Sheriff for his Costempt 
to the Court of B. R. for that he was proſecuted for a Contempt at the Kisg's Suit, and it was unnatural 
for the King by bis Injunctign to ſtay his an Suit in another Coyrt, the Qifence being committed before 
the Bill exhibited ; but the Motion was denied. Vern. 25. (c) So though the Court will not proceed 
againſt a Member that has Privilege of Parliament, yet it a Parliament Man ſues at Law, and a Bill js 
brought in Chancery to be relieved againſt that Action, the Court will make an Order to ſtay Proceedings 
at Law till Anſwer, or farther Order. Vern. 329. : 2 

; | | : Fo Injunction 


* 
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L A 4 1 4 J * = _ —_— 


at. a * n 1 ” 99 —_ ” FOCI" * 


Iqunction only ſtays (c) Execution touching the Matters in queſtion, and (e). IF Decla- 
there is always a Clauſe giving Liberty to call for a Plea to proceed to . N 
Trial, for want of it, to obtain Judgment; but Execution is ſtayed till not, all Pro- 

Anſwer, or farther Order. on i bes =P | ceedings at 
| ; | ; wy | 7 Law are ſtay- 
3 17. pl. x5. in the Exchequer all farther Proceedings are ſtayed, be the Action in what Stage 


| + Though gu. now, if, on Motion, the Court will not permit Plaintiff to proceed to Trial, with ſtay of 
Execution? unleſs the Defendant's Anſwer is previouſly neceſſary, "A 4 fs 


Where Tenant for (d) Life is committing Waſte in cutting down young Hard. 96. 
Timber, or (e) breaking up or ploughing antient Meadow or Paſture, or 2 23. 
doing other Waſte, the Tenant in Tail ſhall have an Injunction, upon a Cer- „ gre 

f . | 5 x | Motion to 
tificate of filing of the Bill, and hewing an A ffidavit of Waſte commit- ſtay a Joint- 
ted, and this till Anſwer and farther Order; for Timber once cut down refs Tenant 
cannot be ſet up again. 97 Po Sn v0 in Tail, after 

| | | F 198 Poſſibility, 
Se. from committing Waſte, the Court held, that ſhe being a Jointreſs within the 11 H. 4. c. 20. ought 
to be reſtrained, being Part of the Inheritanee, which by the Statute ſhe is reſtrained from altening. 

Abr. Eq. 221. Cook and Viaford. 80 where J. being Tenant for Life, Remainder to B. for Life, 
Remainder to the firſt and other Sons of B. in Tail Male, Remainder to B. in Tail, and B. (before the 
Birch of any Son) brought a Bill againſt A. to ftay Waſte, on Demurrer to this Bill, becauſe the Plaintiff 
had no Right to the Trees, and none that had the Inheritance was Party; yet the Demurrer was over- 
ruled, becauſe Waſte is to the Damage of the Publick, and B. is to take care of the Inheritance for his 
Children, if he has any, and has a particular Intereſt himſelf, in caſe he comes to the Eſtate. Abr. Eq 
400. Dayrell and Champneſi.——But where a Jointreſs who had a Covenant that her Jointure ſhould be of 
ſach a yearly Value which fell ſhort, though' her Eſtate was not without Impeachment” of Waſte, yet the 
Court would not prohibit her committing Waſte ſo far as to make up the Defect of her Jointute. Abt. Ed. 
490. (e But where the Plaintiff let a Farm to the Defendant at an annual Rent, and Part of it being 
Paſture Land, the Defendant covenanted, among other Things, not to break up or. plow any Part of it, 
and that if he did plow any Part of it, he would pay at the Rate of 207. per Aux. for every Acre; and on 
Motion for an InjunQion to ſtay Waſte in plowing, per Car. The Parties thetnſelves have here agreed the 
Damage, and have ſet à Price for plowing, and therefore will got grant any Injonction; and declared, 
IF {ipDefenfove .was Plaintiff againſt paying apf. per Acre for plowing, they would not relieve him, 
2 Vern. 119. Woodward and Gyles, Y | o 


So if a Man be Tenant for Life without Impeachment of Waſte, with Re- 

mainder to his firſt and every Son in Tail, though by virtue of that Clauſe, 

without Impeachment of Waſte, he may fell Timber, and alter any Rooms of 

the Houſe at his Pleaſure ; yet if he ſhould pull down the Houſe, 6r ary Part 

of the Buildings thereunto belonging, Equity would injoin him; bur Hot if *Page 174 
he pull down to rebuild; for though the Clauſe, without Impeachment of Waſte, vid. Lord“ 

gives an (F) abſolute Property in the Timber, that he may do therewith what Bar, , 

he will, yet he is hut Tenant for Life of the Lands and Houles ; and there- CO ſs 
fore if he pulls them down in order to vex a Son that has diſobliged him, „ : 

he acts with an ill Conſcience, and ought to be reſtrained in Equity. pl. 14. 
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n behalf of Patentees and Owners l- 266. 
in behalf of Patentees and Own ol 


* | Court 
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Injunction. 

Caurt that the Plaintiff's Equity muſt ariſe out of the Defendant's Anſwer, 

in this Caſe the Court will, and often does, grant an Injunction, and that 
the ſame may extend to ſtay Trial. i. 

Ĩ) bere is an Injunction called a perpetual Injunction, for quieting a Man 
in the Poſſeffon of his Eſtate; this is generally either upon a plain equitable 
Title, or where one, two, or more Verdicts have gone againſt a Man; this 
Injunction is to quiet the Plaintiff and his Heirs for ever, and all claiming 


y, from, or under him; and this is very often granted, and in many In- 
ſtances the Juſtice of the Court calls for it. | | 


Preced.Chan. Alſo it has been attempted in Chancery, after three or four Ejectments, 
ory e by a Bill of Peace to eſtabliſh the prevailing Party's Title ; but this has been 
ver. Sera. conſtantly denied, where the Title was merely at Law; and my Lord 
Cowper's Reafons herein were, that it would be too great Arrogance in 
him to alter the Courſe of the Law; for that every Termor may have an 
Ejectment, and every new Ejectment ſuppoſes a new Demiſe, and the Coſts in 
Eje&ment are a Recompence for the Trouble and Charges to which the Poſ- 
ſeſſor is put; but where the Suit begins in Chancery, for Relief touching pre- 
tended Incumbrances on the Title of Lands, and the Court hath ordered the 
Plaintiff to purſue an Ejectment at Law, there after one or two Ejectments 
tried, and the Right ſettled to the Satisfaction of the Court, the Court hath 
ordered a perpetual Injunction againſt the Defendant, becauſe there the Suit 
is firſt attached in that Court, and never began at Law; and ſuch prece- 
dent Incumbrances appearing to be fraudulent ' and inequitable againſt the 
Poſſeſſor, it is within the Compaſs of the Court to relieve againſt it. 
A Truſtee having contracted to ſell an Eſtate to one Perſon, and the Cęſtui 
que Truſt having actually ſold it to another, who moved for an Injunction to 
quiet him in the Poſſeſſion, being diſturbed by the Truſtee, it was held by 
my Lord Keeper, that an Iajunction for quieting the Poſſeſſion is only 
grantable where the Plaintiff has been in Poſſeſſion for the Space of three 
Tears before the Bill exhibited, upon a Title yet undetermined, or in caſe 
the Cauſe hath been heard, and Judgments paſſed upon the Merits of the 
Cauſe by the Court. 5 3 


Vern. 156. 
Lady Poines's 
Caſe. © * 


Vern. 22, There is an Injunction to prevent Multiplicity of Suits ; as where many 
= 1 © Suits are depending, and are likely to happen, from one and the ſame Thing, 


17 the Court will here interpoſe, and grant an Injunction; they will direct a 
e proper Iſſue to try the whole, and all the reſt ſhall be bound by the Verdict, 
or elſe there might be twenty Actions, and as many Verdicts, where one (a) 


| (a) As where proper Pirection or Iſſue ends the Whole, and it is only directing one Ifſue 


ſeveral-Te- to prevent many more. 


4 bs | PLES 4 ' \ 
nants of a 5 e f nne | 
Manor claim the Profits of a Fair. 1 Vern. 266.—80 to ſettle the Boundaries of Lands. Preced, Chan. 261. 


Vern. 269. If a Perſon is ſued at Law for irregularly ſerving the Proceſs of the Court 
| of Chancery, it is ſaid that an Injunction will be granted to ſtay the Proceed- 
: ings at Law); for the Irregularity is only puniſhable in that Court. | 


— * 


Page 173 Where two Courts have a coneurrent Juriſdiction of the ſame Thing, that 


2 


Court ſhall retain the Cauſe which is firſt poſſeſſed of it; as between the Ex- 

chequer and Chancery, the Counties Palatine and Chancery ; bur if Legacies 
are given to Infant Children by a Stranger, and their Father, being appointed 
their Guardian by the Spiritual Court, ſues the Executor there for Recovery 
vf them, (4) Chancery will grant an Igjunctioh againſt his proceeding in 
(5) That "has Cle ber the Spiritual Court cannot order the Legacies to be put 


Chancery out at Intereſt for the Children's Benefit, as the Chancery may do, though 


Vill grade an e EY Yew! e NS Co PEneeTy, May CO, 
Injunthe. jo: NN] PR compel The Farter to bye gobd yeopt ey WII OS ONE . 
8a Proceed. Where a Huſband ſues in the Spiritual Court fo a Legacy given his Wife, an 
ings in the © j 4 
Spiritual Court. Preced. Chan. 287. 0 „ 


Injunction. 


Injunction will be awarded, becauſe that Court cannot compel him to make 

an adequate Settlement or Proviſion for his Wife; but if the Executor be 
"ordered by ſuch a Time to bring in the Money, which he neglects to do, 

no Injunction will be granted, becauſe the Bill might have been brought 

only for Delay, and the Executor might at any Time he pleaſed diſmiſs 

his own Bill. A | e 

There are other Injunctions which are never denied; as in an Ejectment, 

where the Party agrees to give Judgment in Ejectment to prevent Trial, to 

give a Releaſe of Errors, and to conſent not to bring a Writ of Error, and 

to this it is ſometimes added to deliver Poſſeſſion, as the Court upon hear- 

ing ſhall direct; this forwards the Defendant at Law, and he could have no 

more if he were to proceed to Trial. | | 

Where a Mortgagee brought a Bill to forecloſe, and, pending the Suit, an 2 Vern. 401: 
Advowſon appendant to the mortgaged Manor became void, and the Mort- Anburſt and 
gagee, being hindred from preſenting, brought his Quare Impedit, and (a) Pauuling. 
though the Mortgagor had no Bill filed, yet being ready and offering to (a) An In- 
pay the Principal, Intereſt, and Coſts, if the Mortgagee will not accept junction is 
his Money, Intereſt ſhall ceaſe, and an Injunction to ſtay Proceedings in I" 0 . 
the Quare Impedit be granted; for the Mortgagee, till a Forecloſure, is but Hh Bill 
in nature of a Truſtee for the Mortgagor. JJC 

; Ly 0 4 Inſt. 92. Vern. 156. S. P. ſaid, 


Where a Cauſe abated by the Death of the Lady Gerard, and the De- Abr. Eq. 285. 
fendant was her Executor, who being ſerved with a Copy of the Bill of P _ | 
Revivor, and my Lord Keeper's Letter, would not appear, being in Pri- Macclesfeld 
vilege; and upon Motion an Injunction was granted, though the Cauſe was 8 
not revived; and the Caſe of Armſtrong and Jackſon was cited, where be- 
fore a Demurrer determined the Plaintiff had an Injunction on Motion. | 
So where the Lord Wharton had an Injunction to quiet him in the Poſſeſ- Abr. Eq. 285. 
ſion of the Mines in queſtion, and upon hearing of the Cauſe an Iſſue was F. and 
directed to try, whether the Mines in queſtion were within the Plaintiff's or e 
Defendant's Manor; the Iſſue was tried at Bar, and found for the Plaintiff; 
then the Plaintiff died, and a Bill of Revivor was brought, and before the 
Time for anſwering was out, or the Cauſe revived, the Plaintiff moved for 
an Injunction to ſtay the Lord Wharton's working the Mines, having Af- 
fidavit that ſince the Verdict againſt him he had trebled the Number of 
Workmen, and between that and Candlemas would work out the Mines; 
and an Injunction was granted, though the Cauſe was not revived. Ken 
Injunction extended to ſtay Proceedings againſt Bail, as well as againſt ol . 
the Principal. Fo xp 


r 
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*(B) TUhat tall be a Bꝛeach thereof, and how Page 175 
= puniſhed. | 


IF there be a Suit in Equity concerning Tiile to a Cloſe, and thereupon an Lane 96. 
Order is made, that the Defendant thall ſuffer the Plaintiff to enjoy the Pens Caſe, 

Cloſe till, c. and notwithſtanding the Defendant upon a Title of Common 
puts in his Cattle, this is no Breach of the Injunction; for the Common 
was not in queſtion by the Bill. 1 we pane Seb toon ys 
A. obtained Judgment againſt B. but was hung up from taking out Exe- Salk. 322. 
cution for a Year and a Day by Injunction out of Chancery, and the Que- 3 and 
ſtion was, whether he could after take out Execution without a Scire factas, p,4, 
21 Vat. III. 4 15 and 


2 282 — » 2 IE: « ? 
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” 


Injunction. 


6 Mod. 288. and it was held, that he could not: 1/, Becauſe the Common Law Court 
GY 5 * cannot take (a) Notice of Chancery Injunctions. diy, Becauſe it had been 
Common no (5) Breach of the Injunction to have taken out a Writ of Execution, and 
Law Court to have continued it by Vicecomes non miſit Breve. - . 
will not en- 25 0 | | | 1-4 | þ 
large the Term in Ejectment here the Plaintiff has been hung up by an Injunction out of Chancery. 
Salk. 257. pl. 8. (3) That a Perſon may enter ſo as to intitle himſelf to an Action for Recovery of the 
meſne Profits, notwithſtanding an Injunction. 2 Vern. 5 19. | £ | 


j | Vern. 207. Where a Defendant having taken out Execution in Breach of an Injunftion 
i 22 ver. of the Court of Chancery, and ſome of the Bailiffs who ſerved the Execution 
0 | any. having, as was alledged, found out a Place in a Wall in the Plaintiff's Houſe, 
1 that was made up again with Bricks, wherein was hid 130 J. and having 
taken away the Money, and done great Spoil to the Plaintiff's Goods, it was 
ordered by the Lord Chancellor, that the Defendant ſhould make good this 
Money to the Plaintiff, and ſhould fatisfy all other Damage which the Plain- 
tiff would ſwear he. had ſuſtained; and this Order was confirmed by the 
ſucceeding Tora Keeper; though it was objected, that the Order was un- 
reaſonable, in making the Plaintiff Judge of his own Damage; that the 
Defendant came into Poſſeſſion by Courſe of Law, and the Bailiffs were 
legal Officers, who, if they did any Thing amifs, the Party ought to take his 
Remedy at Law againſt them, and the Defendant ought not to be anſwer- 
able for their Miſdemeanors. But the Lord Keeper held the Order to be 
l | | Juſt ; and he thought it an idle Practice in the Court to put a Thief to his 
i | 2 Oath to accuſe himſelf; for he that has ſtolen will not ſtick to forſwear it; 
li; and therefore in Odium Spoliatoris the Oath of the Party injured ſhould be a 
jt | good Charge upon him that has done Wrong. 
1 | : 8 As concerning the Breach of Injunctions, it hath been of late practiſed to 
It e | commit the Party on Affidavit of the Breach, and perſonal Notice given to 
5 i him, but never on Notice to his Clerk; whereas by the antient Rule where 
a Man is guilty of the Breach of an Injunction, upon an Affidavit made 
thereof, the Plaintiff*s Clerk in Court iſſues out an Attachment againſt him 
of courſe, he is arreſted thereon, ou Bail to the Sheriff, enters his Appear- 
ance with the Regiſter; ſo the Court has hold of him; the Plaintit files 
Interrogatories in the Examiner's Office to examine him; the Interrogatories 
are Verbatim according to the Affidavit; and if the Party does neglect to at- 
tend and be examined, it is a Motion of courſe to examine him in four Days, 
or ſtand committed; if he confeſſes the Contempt, he muſt ſubmit, own his 
Fault, beg Pardon, and pay Coſts ; but if he denies it by his Examination, 
the Plaintiff deſcends to prove it upon him ; then the Plaintiff moves torefer 
it to a Maſter, to ſee whether the Party is guilty of the Contempt laid to his 
Charge, or not; here again he hath Liberty to be heard, and may except 
Page 177 to the Report, and bring it on for the Judgment of the Court; and if the 
| Court is of Opinion that he is guilty of the Contempt, he muſt ſtand com- 
mitted, and pay the Coſts ; but if the Court is of a contrary Opinion (as it 
ſometimes happens) he is acquitted with Coſts. 
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| (C) Bow diſſolved, 5 


HE Methods of diſſolving Injunctions arc various; when the An- 
ſwer comes in, and the Party hath cleared his Contempt by payin 
the Coſts of the Attachment, (if there is one,) he obtains an Order to diſ- 
ſolve Ni, and ſerves it on the Plaintiff's Clerk in Court; this Order takes 

DELAY | notice 
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nu de of the Defendant's having fully anſwered the Bill, and thereby de- 
n.sd the whole Equity thereof; and being regularly ſerved, the Plaintiff 
muſt ſhew Cauſe at the Day, or the Defendant's Counſel, where there is no 
Probability of ſhewing Cauſe, may Move to make the Order abſolute, un- 
leſs Cav E, ſit in | + 4 N N 


. ung ape Nei een wept Mr 0 

The Plaintiff müſt 1 Cauſe either on the Merits, or ppap ing Ex- 
ceptions; if upon the Merits, the Court may put what Terms they pleaſe 
on him; ee in the Money, or paying it to the Parties, ſubject to 
the Order of the Court, or giving.) ent with a Releaſe of Errors, and 
conſenting to bring no Wit! of 1 49 1 give Laa 10 je 5 Or- 
der on hearing, or the like; and to this Order y adde a Clauſe, 


— 


= 
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is general] 
that che Plaintiff ſhall ſpeed his Cauſe to a Hearing 10 
If the Plaintiff ſhews Cauſe upon Exceptions filed, he muſt procure 
the Report in four Days. of the Inſufficiency of the Anſwer ; and if the 
Motion is made ar eicher of the laſt Seals after Hilary or Trinity Term, 
the Court ſometimes puts the Plaintiff upon opening the Exceptions, 
and they judge whether they are material or not; thy. Bealgn \of this is, 
becauſe the Defendant, if the Anſwer ſhould be reported ſufficient, hath 
0 Opportunity to move the Court fill the Seal ore the next Term, 
and is thereby very greatly delayed; if the Court think the Exceptions 
material, and neceſſary, they will grant the Motion if otherwiſe, they 
will deny it, as the Caſe appears; and to this is ſometimes added a 
Clauſe to the Order, eſpecially when the Motion is made at the laſt Seal, 
that the Plaintiff ſhall procure. the Report in four Days, or his) Injunction 
to ſtand diſſolved without further Motion; whereas it is not ſo in open 
Term, or at any of the Seals ſave the laſt; and this Clauſe being added, 
the Court needs not to hear the Exceptions opened, which oftentimes 
take up too much Time. 3 


* 1 * 


If the Maſter reports the Anſwer ſufficient, it is a Motion of Courſe 
to diſſolve the Injunction, on the Anſwer's being reported ſufficient; but 
yet the Plaintiff may ſhew Cauſe on the Merits ; for there are many In- 
ſtances where the Plaintiff's Counſel may think the Anſwer not. fyll, and 
yet may be miſtaken, and, notwithſtanding this, the Plaintiff may Rave 
ood Cauſe on the Merits for Continuance of his Injunction; and it ſeems 
reaſonable that he have Liberty to do it; but this muſt be done on Notice 
given to the other Side; he cannot do it when the Defendant's Counſel 
come to move to diſſolve the Injunction, on the Anſwer's being reported 
ſufficient; becauſe, as this is a Motion of Courſe, the Party is not prepared 
to ſpeak to the Merits; but he may have Liberty on Notice given. 
If the Plaintiff who hath an Injunction dies pending the Suit, in 
Strictneſs the whole Proceedings are abated, and the Injunction with 
them; but even in this Caſe the Party ſhall not take out Execution 5 
without ſpecial Leaye of the Court; he muſt move the Court for the“ Page 178 
Revival of the Suit within a Time limited, or the Injunction to nag TOS: 
diſſolved 3 and as this is never denied, ſo if the Suit is not revived, the 
Party takes out Execution. There are ſome Inſtances where a 'Plaintiff 
may move to reviye his Injunction; but as that rarely happens, ſo it is 
rarely granted, eſpecially where the Injunction hath been before Uiflolved - 
But where a Bill is diſmiſſed, the Injunction and every Thing elſe is Zone, 
and Execution may be taken out the next Day. = 7 
[See farther as to Igjunctions, 6 Com. Diz. (D. 8.) Fo. 101. c.] 
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Inns and Jnnkeepers. 

1 cam) Inns by what Authozity erefed, and how far within 
1 the Statutes concerning Alehouſes. 178. 5 
| | (B) Who ſhall be ſaid a common Innkeeper; and herein of 
if the Pꝛivileges allowed him by Law. 179. 
1 | (O) Ot the Duties injoined Inkeepers by Law. 180. 
| | And herein, | 
| 1. To what Things the Duty of an Innkeeper extends. | 180. 
1 2. Of the Offence of ſelling corrupt Commodities, or at 
A | exorbitant Prices. 181, VVV 
iq 3. Of the Offence of refuſing to harbour or entertain a Gueſt, 
| | 4. In what Caſes chargeable for Thiogs ſtolen or loſt. 182. 
{1 5. Who is ſuch a Gueſt as may charge an Innkeeper. 18 3. 
8 6. Of the Manner in which he is to be charged. 184. 
1 (D) Ot the Innkeeper's Remedies againſt his Gueſts. 185. 
{1 (A) Inns by what Authozity erected, aud how 
far within the Statutes concerning Alehouſes. 
I | kol. Abr. 84. TT ſeems to be agreed at this Day, that any Perſon may ſet up a 
[! 1 367. . new Inn, unleſs it be inconvenient to the Public, in reſpec of its 
i | 8 Situation, or to its increaſing the Number of Inns, not only to the 
"i 5 Bat $A L Prejudice of the Public, but alſo to the Hindrance and Prejudice 
f 345. of other antient and well-governed Inns: For the keeping of an Inn is 
4 no Franchiſe, but a lawful Trade, open to every Subject, and there- 
Page 179 * fore there is no Need of any (a) Licence from the King for that Pur- 
[4 2 Keb. 506. poſe, - 5 5 | 
1 Salk. 457. Re! 8 3 JE | | 
9 (a) It is ſaid that in antient Times Inns where allowed in the Eyre. 2 Rol Rep. 345.— But this is 
made a Qære in Palm. 374. and in Hutton 100, it is ſaid, that there was no ſuch Thing in the Eyres; 


but becauſe that Strangers, who were Aliens, were abuſed and evilly intreated in Inns, it was, upon 


—. 


1 Complaint thereof, provided that they ſhould be well lodged, and inns were aſſigned to them by the juſ- 
1 N pn in Eyre,——[n Cro. Jac. 528. there is an Inſtance of one outlawed on a Luo Warrant for keeping 
4 an Inn. | a f | 5 | 
| | F | : : 
| D But as Inns from their Number and Situation may become Nuſances, 
- = — they may be ſuppreſſed, and the Parties keeping them may at Common 
the Authori- | 71087" Law 
ties /upre. 8 | : ; | 
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Law be (5) indicted and fined, as being guilty of a public Nuſance; (#) Four Per- | 
and'in like manner may they be dealt with, if they uſually harbour Thieves, — _— 
or Perſons of ſcandalous Reputation, or ſuffer frequent Diſorders in their erefting four 
— SELLER HO EL BOTS) ſeveral” | 
1 85 | „ K 3 ; | -- Inns ad com- 
munem 2 and it was ruled, that for ſeveral Offences of the ſame Nature ſeveral Perſons may be 
indicted in the ſame Indictment; but then it muſt be laid /eparaliter erexerunt, and for want of the Word 
ſeparaliter the Indictment was quaſhed. 2 Hal. Hiſt. P. C. 174. 2 a 


He who has an Inn by Preſcription may lawfully enlarge it upon the 2 Rol. Abr. 
ſame Land which has been uſed with it, either by erecting new Build- 84. 
ings thereon, or turning Stables into Chambers of Entertainment; and he 
ſhall have the ſame Privilege in ſuch new Part, as in any other Part of his 
Houſe. . f | „ 
Alſo it is agreed, that the Statute of (c) 5 C6 E. 6. cap. 25: and other Hutton 99. 
Statutes concerning the Licenſing of Alehouſes, &c. do not extend to Inns, 9 3 
unleſs an Inn degenerate into an Alehouſe by ſuffering diſorderly Tippling, Conſtruction 
Sc. in which Caſe it ſhall be deemed as ſuch. | e * vide 
N by 7 od, . ; 
Sand. 249, 4 Mod. 144. Carth. *. 263. Skin. 293. Show. 269. Comb. 405. 1 
Stra. 497. And note, That as to the Licenſing of Alehouſes the Juſtices of Peace are the ſole Judges, 
and have a diſcretionary Power of granting or refuſing ſuch Licence, and will not he compelled thereto 
by Mandamus, or otherwiſe. | > Mg ._ 


” 


(B) Who hall be ſaid a common Innkeeper; 
and therein of the Pꝛivileges allowed him by 
Law, 55 


Perſon who makes it his (4) Buſineſs to entertain Travellers and Paſ- Palm. 374. . 

ſengers, and provide Lodging and Neceſſaries for them and their * Rol. Rep. 
Horſes and Attendants, is a common Innkeeper; and it is no way mate- 740 as 
rial whether he have any Sign before his Door or not. Fs wWbo is nota 

| | | common Hoſt 

be aſſigned per Ho/pitatorem Domini Regis to harbour a Man, he is not bound to take charge of the Goods 
of his Gueſt. Rol. Abr. 2. Dyer 158. in Margin.— An Infant Innkeeper not chargeable, Rol. Abr. 2. 
ſecus of a Perſon non Compos, Cro, Eliz. 622. | 8 


But though it be the Entertaining of Paſſengers that makes a Man an Palm. 374. 
Innkeeper, yet it is ſaid, that if a Perſon having put up a Sign before his Godb. 346. ; 
Door afterwards pull it down, he thereby diſcharges himſelf of the Burthen 7 G 
of an Innkeeper; but if after the taking down his Sign he uſes to harbour 3 
Men, it is as much a common Inn as if he had a Sign. : ; 
It hath been adjudged, that a Perſon living at Epſom, and lodging mon. 417. | 
Strangers for drinking the Waters in the Seaſon, and ſelling them ViQuals ,;,, 7 
and Beer, and to no other Perſons except ſuch Lodgers, is not an Inn- 12 Mod. 254. 
| keeper, ſo as to have Soldiers quartered on him, purſuant to the Statute 255 + 
4869. 3. cap. 13. for he is not ſuch an Hoſpitator againſt whom an _ „ 
Action lies for refuſing to entertain a Gueſt alſo in this Caſe the Lodgers | Dons ro: G 
have ſuch an Intereſt in their Rooms, that they may maintain an Action of 8 Mg. 427 | 
Treſpals againſt any one Who ſhould enter into them againft their Will. S. C. Part. | 


| * mn hurſt and ME wn | X 
He: | $2 Faller ad- 
A Perſon who receives Cattle to agiſt, on an Agreement to pay ſo jv9ged. 
* much a Week for them, cannot retain them till Payment, as an Inn- Cro. Car. 1. 
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IJInns and Innkeepers. 


keeper may the Horſe of his Gueſt, unleſs there be a ſpecial Agreement 

to that Purpoſe. ö 2 | | | 1 OS 
Oro. Car. 549. An Innkeeper is diſtinguiſhed from other Traders, in that he cannot 
3 be a Bankrupt; for though he buys Provilions to be ſpent, in his Houle, 
8. C. Cri/þ yet he does not properly ſell them, but utter them at ſuch Rates as he 
and Prat, thinks reaſonable, and the Attendance of his Servants, Furniture of his 
8 170 399 & Houſe, &c. are to be conſidered ; and the Statutes of Bankruptcy only 
Jet 0. mention Merchants that uſe. to buy and {ell in Groſs, or by Retail, and 
12 Mod. 159. ſuch as get their Living by buying and ſelling, ſo that their principal Sub- 
Ld. Raym. ſiſtence is by buying and ſelling; but the Contracts with Innkeepers are not 
287. for any Commodities in Specie, but they are Contracts for Houſe-Room, 
Frag Reym. Trouble, Attendance, Lodging, and Neceſſaries, and therefore cannot 
che 514. Come within the Deſign of ſuch Words, ſince there is no Trade carried on 
2 Stra. bog. by buying and bartering Commodities. _ 
Show. 268. 


Salk, 109. pl. 2. Skin. 292. Comb. 181, Carth. 149. S. P. adjudged between Newton and Trigg. 


Blr 250 For the Security and Protection of Travellers, Inns are allowed certain 
5 m (a) Privileges, ſuch as that the Horſe and Goods of a Gueſt cannot be 
2 Vern. 129. diſtrained, &c. We = | 125 


(a) In 1 Rol. „ . 235 ; 
Abr. 650. it is ſaid, that, by ſome Opinions, Travellers Horſes depaſtured by an Innkeeper pay no Tithes 


by the Common Law.——But the contrary hereof is holden in Hard. 35. 
Hil. 25 & { Alfo the Law takes care of the Reputation of an Innkeeper; and 
= Crab 1 4 therefore where in Caſe for Words the Plaintiff declared, that he was poſ- 
"lin, ſeſſed of certain Stables in quodam loco vocat* Bell. Savage Inn, that he had 
Raym. 231. Accommodation for Travellers, and that he got his Living by the exerciſing 
C. of that Faculty; that the Defendant was poſſeſſed of another Inn, and 
that a Perſon not known inquiring for the Bell. Savage Inn, (whither he 
was directed, to ſet up his Horſe,) he ſaid theſe Words, This is Bell- Savage 
Inn; and at another Time he ſaid to another Perſon, You have nothing to 
do there, he is broke and run away, there is no Entertainment for Man or 
Horſe ; by reaſon of which Words he loſt his Cuſtomers; and on Not 
guilty pleaded, the Jury having found for the Defendant as to the firſt 
Words, and as to the laſt for the Plaintiff, it was adjudged clearly for the 
_ Plaintiff; and Hale C. J. held farther, that if a Man keeps an Inn, and 
another that lives juſt by him, deſigning to get away his Cuſtomers, tells a 
Perſon who inquires for ſuch Inn, that no one lives there, this is actionable; 
alſo it was ſaid by Hale to have been adjudged actionable to difluade a 

Perſon from going to an Inn, by telling him the Small-Pox was there, 


— 


(c) Of the Duties injoined Innkeepers by 
* L aw, And herein, 
1. To what Things their Duty extends. 


9 Co. 8. 1 Duty of Innkeepers extends chiefly to the entertaining and 
Dyer 158. „ harbouring - of Travellers, finding them Victuals and Lodgings, and 
2 98 ſecuring the Goods and Effects of their Gueſts; and therefore if one 
5 2 vho keeps a common Inn refuſe either to receive a Traveller as a Gueſt in- 
8 to his Houſe, or to find him Victuals or Lodging, upon his tendering him a 
reaſonable Price for the fame, he is nor only liable to render Damages for 
4 p * 
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the Injury in an Action on the Caſe, at the Suit of the party grie ved, but 


„ Corn. And it is further enacted, That if the Horſe-Bread which 
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alſo may be indicted and fined at the Suit of the King. * 5 
For he, who takes upon himſelf a public Employment, muſt ſerve the Salk. 18. 

Public as far as his Employment goes; therefore an Innkeeper ſhall not | 

only anſwer for his own Neglects, but alſo for the Negle&s of thoſe who 5G 


act under him, though he ſhould expreſly caution againſt ir. | 


But the Duty of an Innkeeper does not extend to the finding of his Gueſt 2 Rol. Rep. 
with Cloaths or Wearing Apparel. | 5 79. 

Alſo if the Gueſt be aſſaulted and beat within the Inn, he ſhall have no F 
Action againſt his Hoſt; for the Charge of the Hoſt extends to the Move- Cahy's 2 
ables only, and not the Perſon of the Gueſt, R 
I a Man comes to a common Inn to harbour, and deſires that his 8 Co. 32. b. 
Horſe be put to Graſs, and the Hoſt put him to Graſs accordingly, and the Cahe's Caſe, k 
Horſe is ſtolen, the Hoſt ſhall not be charged; becauſe by Law the Hoſt is 4djudged. ö 
not bound to anſwer for any Thing out of his Inn, but only for thoſe Things $ W | * 
that are infra Hoſpitium. | | judged, IS 
2 Brownl, 255. S. P. per Car, 


But if the Owner does not require the Hoſt to put his Horſe to Graſs, 8 Co. 32, b. 


but the Hoſt does it of his own Head, if the Horſe be ſtolen, he ſhall an- 4 Leon. 96. 


ſwer for it. | 1 471 | | U Ze 
Alſo if the Hoſt upon the Command of the Gueſt puts the Horſe to Graſs, A 

and by the voluntary and wilful Negligence of the Hoſt the Horſe is ſtolen, Rol. Abr. 4. 

as if the Hoſt voluntarily leaves open the Gates of the Cloſe, by which means 19 and 


the Horſe ſtrays out, and ſo is ſtolen or loſt, an Action (a) on the Caſe lies +. Tie ** 
againſt the Hoſt. | | 3 | s 


& | ſeems, moſt 
| | | | be intended a 
ſpecial Action on the Caſe, and not on the Cuſtom of the Realm; for which vide Rob. Ent. 23, 24. Hern's 


Plead. 250, . 


2. Of the Offence of ſelling corrupt Commodities, or at exorbi- 
res tant Prices. | 


Innholders are reſtrained from ſelling at exorbitant Prices, and may be 8 


indicted if they extort any greater or larger Sums than thoſe Rates and Skin. 2 


91. 


Prices that are (5) impoſed on their Commodities. pl. 2. | SN 


| An Innkeeper 
indicted for taking too great a Price for Oats. Cro. Jac. 609. (5) Proclamation was made in Court 
for the County of Middleſex for the Rates and Prices of Hoſtlers, wiz. Hay for a Night and a Day for ene 


| Horſe 94. with Litter, Hay for one Day 4. for one Horſe, without Hay 2 4. Oats 8 4. by the Peck, 
and not more. Raym. 162, | 1 5 


And to this Purpoſe it is enacted by 21 Jac. 1. cap. 21. That all E? Vid 23. 
« Hoſtlers or Innholders ſhall ſell their Horſe-Bread, and their Hay, Oats, GS BS 
« Beans, Peaſe, Provender, and all kind of Victual, both for Man and Beaſt, FP. C. 235. 
<« for reaſonable Gain, having reſpe& to the Gain fof which they ſhall be 
ec ſold in the Markets adjoining, without taking any Thing for Litter. 
« And it is further enacted by the ſaid Statute, That every Hoſtler, 7 
te and Innkeeper dwelling in any Town or Village being a Thorough- | 6-2 
« fare, and no City, Town Corporate, or Market-Town, wherein any 
* common Baker, having been an Apprentice ro the Trade for ſeven 
« Years, is dwelling, may make within his Houſe Horſe-Bread, ſuffi- 
« cient, lawful, and of due Aſſiſe according to the Price of Grain and 


e any of the ſaid Hoſtlers or Innholders ſhall make be not ſufficient, 


e lawful, and of due Aſſiſe according, to the Price of Grain and Corn as 
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* Page 182 * aboveſaid, or that if any of them ſhall offend in any Thing. contrary to 


8 * this Act, the Juſtices of Aſſiſe, Juſtices of Oyer and Terminer, Juſtices. 
* of Peace in every Shire, Liberty or Franchiſe within this Realm, Sheriffs 
| | © in their Turns, and Stewards in their Leets, may inquire, hear, and de- 
F % termine the ſaid Offences of the ſaid Hoſtlers and Innholders, who ſhall be 
| | _* fined for the firſt Offence according to the Quantity of the Offence, and 
| e for the ſecond Offence ſhall be impriſoned for one Month, and for the 
| * third Offence ſhall ſtand upon the Pillary,” “ N 
| o H. 6. 63. If an Innkeeper ſel] corrupt Wine or Victuals, an Action lies againſt him; 
: Rol. Abr. 95. alſo if his Servant ſell ſuch corrupt Wine or Victuals, an Action on the 


Caſe lies againſt the Maſter, though he did not order the Servant to ſell it 
to any particular Perſoon. 4 


5 2 i $0 the Offence of refuſing to harbour or entertain a Gueſt. 


Dyer 158. It has been already obſerved, that if one who keeps a common Inn (a) 
pl. 33. refuſe either to receive a Traveller as a Gueſt into his Houſe, or to find him 


1 Victuals or Lodging, upon his (5) tendering him a reaſonable Price for the 


ſame, he is not only liable to render Damages for the Injury in an Action on 
Keile. zo. the Caſe, at the Suit of the. Party grieyed, but may alſo be indicted and 
Palm. 367. fined at the Suit of the King. | . 42 OA 
Godb. 346. 


Salk. 388. Carth. 150. S. P. admitted. (a) Without a reaſonable Excuſe; and therefore if he refuſe 
under Pretence that his Houſe is already full of Gueſts, if this be falſe, an Action on the Caſe lies. Dyer 158. 
Rol. Abr. 3. (5) That he is not bound to let him have Meat unleſs paid before-hand ; for the Hoſt 
is not bound to truſt, Bro. Aion ſur Caſe 76. Bro. Contract 43. 9 Co. 87. b. - 


5 a 8 bo Alf it is faid, that an Innkeeper may be compelled by the Conſtable of | 
alt. e. 7. | | | 


Sh OE the Town to receive and entertain a Perſon as his Gueſt. 
Moor 86). Alſo an Innkeeper, or a Perſon keeping a Livery Stable, is obliged to 


pl. 1229. receive a Horſe, though the Owner dges not lodge in his Houſe for by 
In 2 Brownl. taking upon him a public Employment, he is obliged to ſerve the Public 
254. it is ail as far as his Emplyment extends. | 

by Coke, C. J. 

that an Inn- 


- keeper is not bound to receive a Horſe, unleſs the Maſter be lodged there, —And herewith in 1 Salk, 388. 
my Lord C. J. Holt agrees; but the other three Judges differ from him, becauſe by the keeping of the Horſe 
the Innkeeper has Gain, though it would be otherwiſe of a Trunk, or other dead Thing. 


* 


| 4. In what Caſes chargeable for Things ſtolen or loſt, 


Dyer 266. Innkeepers are clearly chargeable for the Goods of Gueſts ſtolen or loſt ' 
: Ca. 0 out of their Inns, and this without any Contract or Agreement for that 
Op . 17 . 


N Purpoſe ; for the Law makes them liable in reſpe& of the Reward, as alſo 

Latex, * 5 in reſpect of their being Places appointed and allowed of by Law, for the 
Benefit and Security of Traders and Travellers. N 
Fitz. Hoſlerc. . And this Duty and Burthen enjoined Innkeepers by Law, they cannot 
g Fro, e 5 diſcharge themſelves of, under Pretence of (c) Sickneſs, Want of Under- 


5 fur le Cafe 41. ſtanding, (d) Abſence from their Houſes, Gc. 
| | (c) Therefore 


if an Innkeeper 


* 


be ſo diſtempered that he is not of a ſound Memory, and a Gueſt knowing thereof inns 
there, where his Goods are ſtolen, an Action on the Caſe lies againſt the Innkeeper ; for he cannot diſ- 
able himſelf by ſaying'he was not then of a ſound Memory. Cro. Eliz. 622. Creſi and Andrews, ad- 
Judged. Rol Abr. 2. S8. C,—But an Infant Innkeeper ſhall not be charged, for his Privilege fhall be 
preferred and take place of the Cuſtom. Rol. Abr. 2. Vid: Head of Infancy and Age. (4) 
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i ) the Inn- 

{ Keeper goes abroad, he muſt anſwer for the Goods of his Gueſt ; for he ought to have a Servant to take 

i 2 | care of them in his Abſence. 11 H. 4, 45. Rol. Abr. 4.——But if an Inn is broke open, and the 

| | x Goods of Gueſs taken away by the King's Enemies, the Innkeeperis not anſwerable. Plow. 9. b. 

44d 4 $ 4 b . 3 hs ; 
0 * * : I . ' 

g \ * » But | 

| - | | | 
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| But if a Perſon comes to an Innkeeper, and deſires to be orion by “ Page 183 


him, which the Innkeeper refuſes, becauſe his Houſe is already full, where- Bendl. 60. 
upon the Party ſays, he will ſhift among the reſt of the Gueſts, and there he 5 2006 


is robbed, the Hoſt ſhall not be charged. | A; | 2 4 "35 


adjudged, 
1 is ſaid in Dyer, that if the Hoſt require his Gueſt to put his Goods i in Dyer 266. 


ſuch a Chamber under Lock and Key, and that then he will warrant their Spencer s Caſe. 
Safety, or elſe not, and notwithſtanding the Gueſt ſuffers them to lie in an Bot in 


outer Court, where they are ſtolen, no Action lies againſt the Hoſt; for they + 3 wig 168. 
were not loſt through the Neglect of the Hoſt, but of the Gueſt. pl. 299. the 


S. P. ſeems tq 


be holden otherwiſe, and that the Holt cannot ache himſelf of this Branch of N Duty by ſuch a 


Nen as * | 


If the Hoſt defivcit the Key of the Chamber where the Goods are to the 8 Co. 33. a. 


Gueſt, and he leaves the Door open, and the Goods are ſtolen, yet an Action incahe Caſe. 


lies againſt the Hoſt; for at his Peril he ought to keep ſafely the Goods of 
his Gueſts. 

If the Gueſt is RITES by his Servant, or by one who comes with him, or 8 Co. 33. a. 
by one who deſires to be lodged with him, he ſhall have no Action againſt x of sCaſe, 
the Hoſt ; for it was the Folly of the Gueſt to keep ſuch a Servant or Com- Fur * 


pany, and there is no Default of good Cuſtody in the Hoſt. * 8. * | 
It ſeems the Hoſt is anſwerable, though the Gueſt does n not acquaint him g Co. 33. 2, 
what Goods, Sc. he has. | | ' But 1 is ſaid, 
that if an 


Hoſt demands of his Gueſt what Money or Goods he ha and he tells him none, or leſs in Truth than he 


has, if afterwards they are loſt, the Hoſt i is not anſwerable. Moor hea pl. 299. per Anderſon. But 
Windham Periam cont. | | 


5. Who! Is WEL a Gueſt as may charge an — - 
ir an Hoſt i invites one to Supper, and, the Night being far ſpent, invites 


him to ſtay all Night, if he is after robbed, yet ſhall not the Holſt be charged; "Ho a, * 
for this Gueſt was no (a) Traveller. | . 
Rol. Abr. 3. 


& P. Skin. 276. 8. 3 (a) By as ancient ow the firſt Day he was called a Traveller, the ſecond 
Day a Hogenhind, and the third Day a menial Servant, whom the Hoſt ſhould anſwer in the Leet for, as as 
his ORs per Laich. 88. See Forteſc. Rep. | 


if aMan comes to an 455 with a Hamper, i in which he hath 8 Goody, Rol. Abr. 
and goes away, leaving this with the Hoſt, and (4) two Days after comes 8 338. 
again, but in the Time of his Abſence this is ſtolen, he ſhall have no Action — — vos, 
againſt the Hoſt; for at the Time of the Stealing he was not his Gueſt, and $4? 


djudg- 
by the keeping the Hamper the Hoſt had no Benefit, and der ſhall not ed GY 
be _ with the Liſs of it in his Abſence, 18 24. and 
471 f er 


39 Otherwiſe if he had returned the Gwe Night. Moor 877. Poph. 179. 


But if A. comes wh Goods to an Inn in London, and ſtays there for a xg 127. 
Week, Month, or longer, . and is there robbed of them, he ſhall have an my b. 
Action againſt his Hoſt; though perhaps, being at the End of his Journey, in Margin 
he cannot then be ſaid tranſeuns, according to the Writ in the Regiſter. 

But if an Attorney hires a Chamber in an Inn for the whole Term, he is Moor 877. 

200 a Leſſee, and if robbed, the Hoſt is not anſwerable. 
So if a Man upon a ſpecial Agreement boards or ſojourns in an ks and Latch 127, 


is robbed, the Hoſt ſhall n not t anſwer foi it, Hetley 49. 


. 1. 5 3 R 35 oh 
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* Page 184 80 if the Gueſt (a) deliver the Goods to the Hoſt upon another Ac- 
Rol. Abr. z. count, he ſhall not be charged if loſt or ſtolen. 17 "4 : 

But how deb . * ror 90” © 4 ſe | 
jo) a Man ſhall be charged with the ſafe Cuſtody of Goods by a general Acceptance, vide Co. Lit. 8g. 
Rol. Abr. 338. and Tit. Bailment. , 


Pol. Abr. 3. If a den comes to an Inn with a Horſe which he rides, and leaves it 
t, and goes away from the Inn for ſeveral Days, and in his 


Moor877- with the Hof! away from the I | 
Nell 36 Abſence the Horſe is ſtolen, yet ſhall the Hoſt be charged for it, becauſe 


rl. be had Beneßt by che Continuance of the Horſe with him, inaſmuch as he 
Iẽs to be paid for it, and ſo the Owner is a ſufficient Gueſt to maintain an 
| + Vide ante Action +; Pons 1 | f | | 


hag aa, If a Man's (6) Servant, travelling on his Maſter's Buſineſs, comes to an 
. Inn with his Maſter's Horſe, which is there ſtolen, the Maſter may have 
oe 158. in an Action againſt the Holt, becauſe the (c) abſolute Property is in him. 
A | © butt ovtag 2 5 5613 TE 1 $35 | | 3 

Noy 79. Rol. Abt. 3. (65) But if a Perſon takes another's Horſe and rides him to an Inn, where he 
is ſtolen, the Owner Ball not have an Aion againſt the Hoſt, but muſt purſue his Remedy againſt the 
Taker. Rol. Abr. F (c) It is ſaid, that if a common Carrier is robbed in his Inn, the Owner, and 
not the Carrier, fall have the Action. Dalf. 8. Bat this, it ſeems, is not Law, being founded on 
Suppoſition that the Catrieris hot anſwerable to the Owner. 15 


vel. 162. So if A. ſends Money by his Friend, and he is robbed in his Inn, 4- 
; ſhall have the Action. | | Bey 


2 If one Joint-tenant of Goods is robbed, both may have the Action. 
oph. 179. | 13 8 | | 


6. Of the Manner in which he is to be charged, 

8 Co. 32. b The (d) Form of the Writ is thus, Cum ſecundum Legem & (e) Conſuetu- 
(4) For this dinem Regni Noſtri Angliæ Heſpitatores, qui Hoſpitia communia tenent ad boſ- 
vide Reg. 104. pitand* Homines, Sc. tranſeuntes, & in eiſdem Hoſpitantes, eorum Bona, &c. 
a 195:% n abſque Subſtractione ſeu Amiſſione cuſtodire tenentur, () quidam Malefactores 
F. N. B 94. b. _ 1 . 91 S ; \ 2 * 11 5028 . . L 

(% This is 9uendam Equum (g) ipfius A. Sc. (H) infra (i) Hoſpitium ejuſdem B. Sc. 
the Courſe, invent” pro Defectu ipfius B. ceperunt, &c. e . 
for it is not 0. — 9 5 

a Cuſtora confined to a particular Place, but it is ſuch as is extenſive to all the King's People. 3 Mod. 
227. Fitz. Hoſller 2. Bro. Aion ſur Caſe 41. (f) He need not name them, becauſe by Preſumption 
of Law he hath no Knowledge of them. Plow. 129. a. (g Per Hetley 49. it ought to be ſhewn that 
the Gueſt tranſeuns heſpitavit ; yet guære; for perhaps he was at the End of his Journey. Latch 127. 
Poph. 179. and all the Entries are otherwiſe, (Þ) The Writ was, 100/. of the Plaintiff in Ho/pitio 
of the Defendant Heſpiiati ceperunt, Sc. and tho? objected in Ho/pitio referred to the Perſon, and not to the 


Money, and that he might harbour in the Houſe of the Defendant, and his Money be ſtolen elſewhere, 
- and that it ſhould have been ibidem invent ceperunt, yet the Writ was adjudged good. Fitz. Hoſtler 2. 
Bro. Action. ſur le Coſe 58. (i) Arid this is well enough, though wot ew 


n by what Authority or 
Licence held. 2 Rol. Rep. 346. Palm. 374. Godb. 346. 8 


8 Co. 32. a. The Writ need not mention that the Defendant 5 keeps commune Hoſ- 
(4) In the pitium, for it muſt be ſo intended; for the Recital of the Writ is, Hoſpita- 
be named gores qui communia Hoſpitia tenent, &c. and the latter Words depend upon 
Yeoman, but the former; (I) but the Plaintiff ought to count that he kept commune 


muſt be ſhewn that he is common Holler. Bro. Cexeral Brief 16. Bro. Agios fur Caſe 58. Fitz. Hoſtler 2. 
(2) Vide Dyer 266. pl. 9. Hob. 245. 2 Leon. 162, . . | 5 


| Cro.Jac.224. If in ſuch Action brought (u) by the Maſter, for Goods ſtolen from his 


2 and Servant, the Plaintiff lays the Cuſtom that Innkeepers ought ſafely to 
orris, 


pen ad- keep the Goods of their Gueſts, and all other Goods brought into 
Ju ge . . . » . . * . 
Velv. 162. their Inns, the Cuſtom is ſufficiently alledged to maintain the Action, 


S. C. (n) In notwith- 
this Caſe there 


is no direct Writ in the Regiſter; but by the Statute of Y/m. 2. the Clerks ſhall agree to make a ſpecial 
Writ, Dalſ. 8, 9. ö 


* 


- 


| thereof is immaterial, for 


by him ſafely kept, at a reaſonable Rate, and to be b 


for Wine, and goes away without paying for it, no Action of Treſpaſs lies againſt Rite; for the goi 
into the Inn or Tavern was lawful, and t . | 


1 3 a 15 1 © a3 e . 1 2 i 431 5 f a . ' g 0 | 
| if A. + e take away the Horſe of B. and put him into an Ihn to Yelv. 67. | 
be kept, es and him, he ſha | 

ſatisfied the Innkeeper for his Meat; for when an Innkeeper takes a Horſe W. 
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® notwithſtanding it was objected (a) that there was no ſack Custom 5 by | 
keep' the Goods of others ſafely. ; | - | be (a) . — 
| | „ 7 
e 


it is the Common Law. Latch 127. per Ponte and Dod. 
. lays that he was Hoſpitatus in Hoſpitio, &c. this is well enough kek. 

2 7 Wen 1 Ee Win 0e 
2 Wi be intended that it was commune, elſe, it is Domus, & non Hoſ- Reb Bur: an 

The Declaration againſt an Innkeeper was thus Pred'D com? Ho 17 | 

| wg SOLE / Mod. 223. | | 
adtunc & ibidem exiſtenꝰ in Stabulum deliberavit a certain 845 be e ol 
y Kept, ite De by him ſafely re- deli · Pavis. . 
vered to the Plaintiff; and after Verdict for the Plaintiff, it was objected; Salt. 40. 
that for aught appears the Horſe was ppt into the Defendant's Stable without Ba mob 
his Privity, in which Caſe he is not bound to take any Care of it; for the S. P. 
Words being pred D. com. Hoſpitat* exiſten, may as well be taken in an 
Ablative as Dative Caſe : But the Court held, that the Words being indifs 
ferent to an Ablative or Dative Caſe, they ought to be taken in that Caſe 
which makes the Declaration good, and therefore gave Judgment for che 


| Plaintiff. 


* 4 = 9 * - 
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(0) Of the Innkeeper s Remedies agatnn 
e 


NNKEEPERS may detain the (3) Perſon of the Gueſt ho eats; 39 H 6. 18. 
J or the Horſe which eats, till Payment, and this he may do without any? H.7..15 5 
Agreement for that Purpoſe; for Men, that get their Livelihood by Enter: Cro. Car. 7 
rainment of others, cannot annex ſuch diſobliging Conditions that they ſhall Carth. 150. 
retain the Party's Property in caſe of Non-payment, nor make ſo diſad- Salk.388.pl.z 
vantageous and impudent a Suppoſition, that they. ſhall not be paid; and (% May de- 
2 the Law annexes ſuch a Condition without the expreſs Agreement 33 . — 
of the Parties. 5 Se e 4 | | 


* iS n 2 2 "Ma vs —_ OY, . 18 ; 4 +76, 3 8 OW. 2 ö * 
For it would be hard to oblige him to fue for every little Debt, and a greater Hardſhi 2 


that he mi | | 


not be able to find him who was his Gueſt. ——Burt if a Perſon goes into an To or Tavern, and. 


nto Te. ern herefore the Vintner muſt purſue his emedy dy Action of Bab 
8 Co. 147. or on the Caſe. FF S 


comes and demands him, he ſhall not have him until he hath 3 Bull. 269, 


into his Keeping he is not bound to inquire who is the Owner of the Horſe g 8 e 
which he is obliged to keep, let him belong to whom it will, and therefore Poph. 128, 
99 1 that the Innkeeper ſhould be obliged to deliver him till he is 79. 
atlSned. x 3 „„ Nate ie mon 

If A. deliver a Horſe to an Innkeeper, and B. promiſes, that in 'Qon- Hatton 101. 
fideration that the Innkeeper will deliyer over the Horſe to A that he, 
viz. B. will ſatisfy him for his Meat; this is a good Promiſe, for here is a 
good Conſideration, inaſmuch as the Innkeeper loſes the Detainer, which is 
a Damage, and A. regains his Horſe, that is to his Advantage. 

An Innkeeper that detains a Horſe fot his Meat cannot uſe him, becauſe Moor 877. 
he detains him as in the Cuſtody of the Law, and by Conſequence the De- 2 Rol. Rep. 


. &htl6h muſt be in the Nature of a Diſtreſs, which cannot be uſed by the 138. 


Diſtrainer. | | 
3 | But 


1 


| Inns and Junkeepers, 


2 9 
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+ Stra. 5 56. 
Moor 876. 

3 Bulſ. 271. 
Yelv. 67. 
Rol. Rep. 


449. 
9 Vent. 71 


2 Rol. Abr. 
88. 


2 Rol. Abr 4 
85. 


2 Rol. Rep. 
438. & wide 
2 Rol. Abr. 
85. 


2 Rol. Rep. 
438. 


2 Rol. Rep. 
435. 


But by the Cuſtom of London F and Exeter, if a Man commit an Horſe: 
to an Hoſtler; and he eat out the Price of his Head, the Hoſtler may take: 
him as his own, upon the reaſonable Appraiſement of four of his Neigh- 
bours; which was, it ſeems, a Cuſtom ariſing from the Abundance of- 
Traffic with Strangers, that could not be known, to charge them with the 


Action; (4) but the Innkeeper, hath no Power to ſell the Horſe, by the 


general Cuſtom of the whole Kingdom. 


But if A. commit the Horſe of B. to a Hoſtler in London, and he eat. 
out his Head, yet cannot the Hoſtler ſell him: For all Cuſtoms being 
derogatory to the Common Law, are to be taken ſtrictly; and there is no 
Cuſtom of London that hath gone ſo far as this Caſe, to authorize one Man 
to ſell and convey the Property of another. | 

If a Man commit his Horſe to an Innkeeper, and he put him to 
Paſture, he may detain the Horſe until he be ſatisfied for the Meat; for 
the Paſture of ſuch Perſons, ſet up by the Law for Entertainment, hath the 
ſame Privilege with the Stables. | IT Ae ee od bor the 

If a Horſe be committed to an Innkeeper, it may be detained for the 
Meat of the Horſe, but not for Meat of the Gueſt; for the Chattels are 
only in the Cuſtody of the Law for the Debt that ariſes from the '[ hing 
itſelf, and not from any other Debt due from the ſame Party; for the Law 
is open for all ſuch Debts, and doth not admit private Perſons to take Re- 

riſals. | 8 
g If an Horſe be committed to an Innkeeper, and be detained by him for 
his Meat, and the Owner take him away, the Innkeeper muſt make freſh 
Purſuit after him, and retake him, otherwiſe the Cuſtody of him is loſt; 
for he cannot retake him at any other Time: For if a Piſtreſs be reſcued, 
and the Party upon freſh Purſuit do not retake it, the Diſtreſs is loſt ; for 
no Man that has only a naked Cuſtody can make a Repriſal, when the Thing 
is out of his Cuſtody ; for it is in the Power of an Owner and Proprietor, 


and of him only, to retake ſuch his Property, wherever he finds it. 


But if an Horſe be committed to an Hoſtler, and he detain him for his 


Meat, and after the Owner comes to an Agreement that the Hoſtler ſhall 


retain him till he is ſatisfied, here he hath not only the Cuſtody of him as a 
Diſtreſs, but alſo the Property in him as a Pledge; and if the Owner take 
it from him, he ſhall not only retake it upon freſh Purſuit, but wherever 


he meets it; becauſe he had a Property by ſuch Contract, and a Man 


Skin. 648. 
pl. 6. 


Berkley, 


— V8 SPEED FI Cn een ern 


was due before, on his coming in again. Stra. 556.] 


that hath a Property may retake his own where he meets with it. 
Upon Evidence the Caſe was, a Man had a Horſe in an Inn, and came 


. erlus hither and directed that the Innkeeper ſhould not give him any more 


Food, for he would not be reſponſible for it; and the Queſtion was, whe- 


ther for the Food after this Direction given by the Innkeeper to the Horſe, 
he who brought the Horſe thither ſhall be charged, or not; and Hel C.J. 
at firſt inclined that this is a Diſcharge, and that the Horſe (chough he 


might be retained by the Innkeeper) yet is but in the Nature of a Diſtreſs, 


and it being in the Cuſtody of the Innkeeper in his Inn, this is a Pound 
Covert, and the Horſe afterwards ought to be found and maintained at the 
Peril of the Innkeeper; but after, mutats Opinione, he directed, that this 
was not a Diſcharge; for then any Innkeeper might be deceived, and it is 
the leſſening of the Security of an Innkeeper, who may detain, and, by the 
Cuſtom of London, ſell the Horſe for his Keeping, , „ 
[If the Horſe is once out, the Innkeeper cannot detain him for what 
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nants in common. 


(A) Ot the Natute of. their Ettates;. and herein of the 
| — TEgers, Joint⸗tenants and Cenauts in com- 
mon. 1 N 


(B) What Perſons may be Joint-tenants 02 Tenants in 
common. 189. 


(C) Ok what Things there map be a Joint-tenancy 01 Tt- 
- nancy in common. 192. 
(D) Howa Joint-tenancy is created. | 

(E) how a Cenancy in common is created. 194. 


) What (o2ds create a Joint-tenancy, and not a Te- 
nancy fn common, & e converſo. 195. 


(0) Df the Duration and Continuance of the Eſtate, whe- 


Joint te tenants. and ce. Ll 


ther given jointly, 02 in common ; and herein where the 


Inheritance ſhall be ſaid to be joint o2 ſeveral. 200. 
(H) Df the joint and viſtint Intereſt of Joint-tenants and 
Tenants in common, as to Atts done by oz to them. 201. 


And herein, 


1. In what AQs they mud ll] join. 201. 


2. Where the Acts of one will be equally enen as ; i - 
done by both. 202, | 


3. Where the Acts of one will bind the other, whether to his 
Advantage or Prejudice. 20 3. 


) Ot Severance and Survivoyhip. 204. 
And herein, 


1. Of the Right of Survivorſhip, and what Things will for. | 
vive. 204. 


2. At what Time the Right of Survivorſhip is to take place. 
205. 


3. What Diſpoſition will work a Severance, a and defeat the 
| Right of Survivorſhip. 206, 


And herein, 


1. What Diſpofition with « a ee wil work a | Severance, 
206. | 
Vol. III. 3 8 | | 2. What 
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Joint⸗tenants and Tenants in common, 
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2. What Diſpofition or Conveyance by one Joint-tenant or Tenant 
in common, with his Companion, will work a Severance. 206. 
3. At hat Time ſuch Diſpoſition muſt be made to take ect. 207. 
8 Whig ſhall be a total — or but for a limited Time. 

209. 
15. How * the Charges or Tocumbrinces b& one 13 
ſhall affect the Survivor. 209. 
6. Of Severance by Operation of Law. 210. | 
Of Severance by Compulſion of Law : and therein of the 
Writ de Partitione factenda, 211. 
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(K) Joint-tenants and Tenants in common how to ſue, and 
be ſued; and herein of Summons and Severance. 215. 

(L) Df the Remedies which Joint-tenants and Tenants in 
common have OM each other. 219. 


(4) Ork the Patute of their Eſtates; and herein 


of. the Difference between Joint-ten ants and 
Tenants in common. 


Lit. f. 277. 
(a) Or may 
be created by 
other Convey- . 
ances, ſuch as 


HE RE (a) a Feoffment is made to two or more, and their 
. Heirs, or a Leaſe is made to them for Term of their (3) Lives, 
they are Joint-tenants; for being jointly infeoffed, Sc. the 
ſhall jointly hold per mie & per tout, and ſhall jointly implead 
3 and be impleaded, which Property is common between them and Copar- 
and Sale, Re. ceners; but Joint-tenants have a ſole Quality of Survivorſhip which nei- 
leaſe, Confir- ther Coparceners nor Tenants in common have. | 
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mation, c. 

Co. Lit. 180. b. (5) Or by other Limitations, as if a Rent-char "ge of 44 be granted to A. and B. 
to have and to hold to them two, VIZ. to 4. untill he be married, and unto B. till 4. be advanced ta a Be- 
nefice, they are Joint-tenants in the mean time, notwithſtanding the ſeveral Limitations, and if A. die 
before Marriage, the Rent ſhall ſurvive z but if 4. had married, the Rent ſhould have ceaſed for a 
Moiety ; & fic e converſo on the other 45. Co. Lit. 180. b. 
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Lit. ſ. 292. Tenants in common are thoſe that come to the Land by ſeveral Titles, or 

Co. Lit. 189. by one Title and ſeveral Rights; as if there be three Joint-tenants, and one 

15 alien his Part, the other two are Joint-tenants of their Parts that re- 
main, and hold them in common with the Alienee; ſo if 'Joint-repants 
make ſeveral Feoffments or Gifts i in tail, or leaſes for Life, the Feoffees, 

| Donees or Leſſees are Tenants in common. 

Co, Lit, 189. And as the eſſential Difference between Joint-tenants and Tenants in 

a, common is, that Joint-tenants have the Lands by one joint Title, and in 
one Right, and Tenants in common by ſeveral Titles, or by one Title and 
by ſeveral Rights z this is the Reaſon, ſays my. Lord Coke, that Joint-tenants 
have one joint Freehold, and Tenants in common have ſeveral Freeholds, 
though this Property is common to them both, vi. that their Occupation 
is undivided, and neither of them knoweth his Part i in ſeveral. 


3. Co. 27. Hence it appears, that the Wife of a Joint-tenant cannot be endowed ; 
oy _ b. as. if Lands are given to two Men and their Heirs, or the Heirs of theic 


Bro. Tit, two Bodies, and one of them dies, his Wife ſhall not be endowed, but it 
Dewer 4,84. 8 — ſhall 


neither can a Corporation, whether ſole or aggregate, be Joint-tenant with b. 190. a. 


Joint⸗tenants and Lenants in common. 

ſhall go to the Survivor, who then is in from the firſt Feoffor or Donor, Cro. Eliz. 
and may plead it as an original Feoffment or Gift to himſelf, and fo is 503: Perk, | 8 
paramount her Title of Dower, which is not complete till her Huſband's 334. 

Death; and one Book ſays, it was the antient Courſe in Mortgages to make 
the Eſtate to two, in order to prevent the Mortgagee's Wife of Dower. | | 
* But the Wife of a Tenant in common ſhall be endowed ; for there * Page 189 
no Survivorſhip takes place, but each Moiety (a) deſcends to the reſpec- 
tive Heirs of the reſpective Tenant in common, and in ſuch Caſe the Hit. f. 44-45: 


Dower ſhall be aſſigned in (5) common too; for ſhe cannot have it other- Co. Lit. 34. b. 


| b. 
wiſe than her Huſband had. | 7) And it 


— 


0 
. 


2 — 


| bo #50 ens ' hath been 
adjudged that a Writ of Dower will lie againſt the Heir of the Tenant in common before Partition made. 


Lev. 84. Sutton and Rolf. (b) And not by Metes and Bounds ; for which vide Brownl. 127. Rol. 
br. 682. Perk. ſ. 413. | | | 


. Alfo if there be two Joint-tenants, and one releaſeth to the other, this Co. Lit. g. 
paſſeth a Fee without the Word Heirs, becauſe it refers to the whole Fee, 200. b. 
which they jointly took, and are poſſeſſed of by force of the firſt Con- | 
veyance; but Tenants in common cannot releaſe to each other; for a 

Releaſe ſuppoſeth the Party to have the Thing in Demand; but Tenants in 
common have ſeveral diſtinct Freeholds, which they cannot transfer other- 
wiſe than as Perſons who are ſole ſeiſed. Me Shi on | | 

If Lands be given to A. and B. and the Heirs of A. B. who is only 22 H. 6. gr. 
Joint-tenant for Life, cannot ſurrender his Eſtate to A. for he is ſeiſed with 2 Rol. Abr. 
him per mie & per tout. at | 5 = hs 

If Land be given jointly to two, upon Condition that they ſhall not winch. 3. 
alien, and one of them releaſe to the other, it is no Breach of the Con- Raym. 413. 
dition. -# | Fen 5 ee . 
If there be two Joint-tenants of Land holden by Heriot Service, and Owen 152. 
one dies, the other ſhall not pay Heriot Service; for there is no Change of Bier and 
the Tenant, the Survivor continuing Tenant of the whole Land. Har, 

And although Tenants in common have ſeveral Freeholds, yet one gik. 392. pl. 
Tenant in common cannot diſſeiſe the other, otherwiſe than by an actual 4. | 
Diſſeiſin, as turning him out, and hindering him to enter; but a bare Per- Reading 
ception of the Profit is not enough. | i one; ls 


— 


(B) TUhat Perſons may be Joint-tenants 02 
Lenants tn common. 


N Alien and Subject may be Joint-tenants, & nullum tempus occurrit Co. Lit. 180. 
| Regi; therefore if an Alien and Subject born purchaſe Lands to them b. 
and their Heirs, the Survivorſhip ſhall take place till Office found; but the 
Office found intitles the King, and ſevers the Joint-tenancy. 


If a Villein and another Perſon purchaſe Lands to them and t 


anc heir Heirs, Co. Lit. 186. 
the Lord of the Villein may enter into a Moiety. 6 LENS a, 


Bodies Politic or Corporate cannot be Joint-tenants with each other, Co. Lit. 189. 


a natural Perſon; and therefore if Land be given to two Biſhops, or Moor 202. 
Abbots, or Parſons, and their Succeſſors, they are Tenants in common at * Sand. 319. 
firſt, and have no joint Eſtate for Life; for they take in their politick 
Capacities in Right of their Churches or Houſes; ſo if Land be given to 

the King and a Subject, and their Heirs, or if the Crown deſcend to a 
Joint-tenant, or if Lands be given to a Layman and a Parſon, and to the 


Heir 


5 a „ a 
* * 


— 


Joint⸗tenants and Tenants in common. 


Heirs of one, and Succeſſors of the other, they are Tenants in common, 
for the Fee veſts in them, in ſeveral Capacities, 1 
Co, Lit. 190. But if a Leaſe for Years or other perſonal Thing be given to a Layman 
a, and Biſhop,49c. they are not Tenants in common, but Joint-tenants ; for 
as no Chattel perſonal can go in Succeſſion, they muſt both take in their 
| natural Capacities. | | 7 

Page 199 »Diſſeiſors may be Joint-tenants, and upon the Death of one of them 
21 E. 3.50.b. the Survivor ſhall have the Whole; for the Right, ſuch as it was, continued 

2zRol.Abr.87. jointly in them. TOY | 5 . 
21 E. 3. Fo. b. Infants may be Joint-tenants, and if there be two Infants Joiat- 
2 Rol. Abr. 87. tenants, who alien in Fee, and one of them dies, the Survivor ſhall have 
| the Whole; for notwithſtanding the Alienation the Joint-tenancy is not 
ſevered, by reaſon of the Poſſibility of defeating it by Writ Dum fuit infra 

Atatem. | 3 


Lit. ſ. 291. Baron and Feme ma be Joint-tenants; but herein it is to be obſerved, 


| 


verſus Andrews. 


that Huſband and Wife being confidered but as one Perſon in Law, if 

an Eſtate be made to Huſband and Wife, and a third Perſon, and their 
(a) A. pur- Heirs, the Huſband and Wife take but one (a) Moiety, the third Perſon 
chaſed a the other. LID | — f 
Copyhold | WD 47-2 | | | | 
Eſtate, and took Surrender thereof in the Names of himſelf, his Wife, and Daughter, and their Heirs, 
which he afterwards, as viſible Owner thereof, mortgaged to N S. On & Bill brought by the Mottgagee 
againſt the Mother and Daughter, to diſcover their Title and to ſet aſide theit Eſtates as fraudulent 
againſt the Mortgagee, who was a Purchaſer ; it was held by the Court not to be fraudulent, and that the 
Haſband and Wife took one Moiety by Intireties, which the Husband could not alien, nor diſpoſe of fo 
as to bind the Wife, and that the other Moiety was well veſted in the Daughter, 2 Vera. 120. Back 


- 


Co. Lit. 187. Alſo Baron and Feme being one Perſon in Law, there can be no 
* Moieties between them of an Eſtate given to them jointly during Cover- 
ture; and therefore if Lands be given to Huſtzand and Wife, and their 
_ Herirs, the Huſband cannot during the Wife's Life diſpoſe of any Part of it, 
” but the Whole muſt go to the Survivor of them. 17 
Co. Lit. 187. But if an Eſtate be made to a Man and a Woman, and their Heirs, be- 
b. fore Marriage, and after they marry, the Huſband and Wife have Moieties 
8 between them. ä PL 29, | 
Co. Lit. 187. And as there can be no Moieties between Huſband and Wife of an Eſtate 
| given to them during Marriage, it hath been holden, that if the Huſband 
be attainted and executed, the Wife ſhall by her Petition regain all ſuch 
Lands conveyed jointly to her and her Huſband. 


" 


. 


„Co. Lit. 187. So if the Lord enter on the Huſband being his Villein, and having made 
ſuch Purchaſe, the Wife ſurviving ſhall recover the Whole. | 
Co. Lit. 187. Tt is ſaid, that if a Deed of Feoffment or Grant of a Reverſion be 
made to them whilſt ſole, and then they intermarry before Livery or 
Attornment, that they take no Moieties ; but if they had been ſeiſed 
of an Uſe by Moieties before 27 H. 8. cap. 10. and ſuch Uſe had been 
executed, by the Statute, they . ſhould have had the Eſtate of the Land 
by Moieties; for they ſhould have the Eſtate in ſuch Plight as they had 
- the Tide... ;'> 5. | | | | | 


Co. Lit. 187. If Huſband and Wife vouch. and recover by Force of a Warranty 


made to them when ſole, yet they ſhall have no Moieties in the Eſtate re- 
covered. Ren N | 
Co. Lit. 188, If 4. make a Feoffment to the Uſe of himſelf and ſuch Wife as he ſhall 
Co. 101. marty, and afterwards take a Wife, he and his Wife are Joint-tenants, 
Dyer 340. though he were ſeiſed of a qualified Fee before the Marriage, and the Wife 
had nothing; for by the Marriage the contingent Eſtate veſted in them 

a both at the ſame Time by the ſaid Limitation. 4 8 


If 
«> 
* 
. 


2 IE 


Joint-tenants and Tenants in common, 


« 
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_ If A. purchaſe a Wall in a Chaſe, and take the Patent thus, To himſelf 2 Vern, 67, 
and his Wife, and one J. S. for their Lives, and the Life of the longeſt decreed be. 


Liver of them, and afterwards A. dies indebted, this Purchaſe is not r 


Aſſets; for it ſhall be preſumed to be intended an (5) Advancement antl Bridges. 
Proviſion for the Wife; for ſhe cannot be a Truſtee: for her Huſband, 
and therefore ſhe ſhall enjoy the Benefit of it during her I. ife; but after 


? e 

* her Deceaſe in caſe J. S. ſhould ſurvive her, then to be a Truſt for 11 fo Aa 
the Executor of the Huſband, and applied towards the Payment of his and Son join 
Debts. nin Parchaſe 

| f | | of Lands 
on a valuable Conſideration, and the Father afterwards deviſes thoſe Lands, the Court of Chancery will 
not ſuppoſe the Concurrence of the Son was only in Truſt for the Father, but that he was made Joint» 
tenant for his own Advantage; and this, it is ſaid, was the antien Way of Purchaſing to avoid Ward- 
ſhips. Chan. Ca. 28. Scroope verſus Scroope. | 


A Leaſe is made to A. and to Huſband and Wife, viz. to A. for Life, Co. Lit, 18. 
Huſband in Tail, Wife for Years; in this Caſe each of the three has a b. 
ſeveral Eſtate. | | 

If an Eſtate be limited to Huſband and Wife and the Heirs of the 2 Co. 61. 
Body of the Huſband, they are Joint-tenants for Life, and the Inherit- Cro. Eliz. 
ance is ſo executed in him, that if he makes a Feoffmenr, this will be a 47, 481. 
Diſcontinuance to his Iſſue; but if he ſuffers a common Recovery with + ane BOY 
ſingle Voucher, this will bind neither the Iſſue nor any Remainders, mag porn 
becauſe his Wife was ſeiſed of the Whole jointly with him, and not of 3 Co. 5. 
Part, and there are no Moieties between them, and therefore it cannot Moor 210. 
be good for any Parc; but the Feoffment deals with the Poſſeſſion, andy x dg 
gives it away by ſolemn Livery z and therefore to preſerve the Warranty, Sid. 83. 
this amounts to a Diſcontinuance, and the Iſſue ſhall be put to his For- 
medon in Deſcender, and thoſe in Remainder to their Formedon in Re- 
mainder; and if the Huſband levies a Fine, this will bind the Iſſue, by the 
Statutes 4 H. J. cap. 24. and 32 H. 8. cap. 36. | | 

And as the Huſband, being jointly ſeiſed with his Wife of the Lands, Rol. Abr. 
cannot alien them; ſo neither can he charge ſuch Lands; and therefore 346. 
where the Huſband in ſuch Cafe acknowledged a Recognizance, and died, 
it was held, that the Wife ſhould hold the Lands diſcharged. 

Huſband and Wife may be Joint-tenants of a Leaſe for Years, or other 43 E. 3. 10 
Chattel (c) real, as well as of a Freehold or Eſtate of Inheritance. 2 Abr. f 


(e) But if Goods are given to a Husband and Wife, the Wife ſhall not have them by der but the 
Executor of the Husband, 43 E. 3. 10. Rol. Abr. 349. . | 


80 if d) a Statute be acknowledged to Baron and Feme, they are Joint- 48 E. 3. 12.b. 
tenants of this, and the Feme ſhall have all by Survivorſhip. Bro. Baron 


| | | > | and Feme 24. 
| Rol. Abr. 342, 889. S.C. (4) So if an Obligation be made to Baron and Feme. Rol. Abr. 342. 


Alſo it hath been ruled in Chancery, that where the Huſband lends out 2 Vern. 683. 
Money in the Names of himſelf and his Wife, upon Mortgages and Bonds, 

and dies, that the Wife is intitied to the Money by Survivorſhip, if there 

are Aſſets ſufficient to pay the Huſband's Debts, 

But where the Huſband is jointly poſſeſſed of a Leaſehold Intereſt, or Rol. Abr. 
other perſonal Thing, he may diſpoſe of it in his Life-time without the 343. 
Conſent or Concurrence of his Wite. | 2 

But if a Leaſe be made to Baron and Feme for Years, the Baron cannot Co. Lit. 351. 
deviſe the Term ; for the Feme is in by Survivorſhip before the Deviſe Rol. Abr. 
takes effect. | 85 - 344+ | 

Alſo if a Leaſe be made to Baron and Feme for their Lives, Remainder 10 Co. 51. 
to the Survivor, or to the Executors of the Survivor of them, and the e 1925 
Baron grants the Term, and dies, this will not bar the Wife ſurviving; 1 
becauſe the Wife had but a Poſſibility, and no Intereſt, 11 

8 | 48. pl. 3. 
Poph. 5. Cro. Eliz, 841. Co. Lit. 46. b. Rol. Abr. 344. 
Vor. III. poſe 2T : mY "i 
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' Joint-tenants and Tenants in common, | 


28 
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erage If the Baron be indebted to the King, and purchaſes Lands for Years, 
utin 1 Rol. 


Frag rag Ole. him and his Wife, and dies, this Land ſhall be pur in execution for 
35 a al = ſaid Debt, becauſe the Baron hath Power to diſpoſe of the. ſaid 
ure. erm. 0 5 
= Abr. If a (c) Rent-charge be granted to a Man and a Woman for Years 
350. who afterwards intermarty, and after Arrearages incur, and after the 
* Page 192 Baron dies, the Feme ſhall have the Reſidue of the Renr, and alſo the 


(e) So if Ba- * Arrearages in a Writ of Annuity, becauſe they participate of the Nature of 
ron and Feme the Principal. | 5 
are ſeiſed of | 


a Rent-Service for their Lives, the Rent incurs, and after the Baron dies, the Feme ſhall have the Ar- 
rearages incurred during the Coverture, 29 E. 3. 140. Moor 887. pl. 1248. Hob. 208. Cro. Eliz. 791. 


Rol. Abr. If there be a Baron and Feme Joint- tenants for Life, and the Baron ſows 
in eh the Land, and dies before Severance, his Executor ſhall have the Emble- 


Noy 149, ments, and not the Feme; and it is ſaid, there is no Diverſity between this 


S. C. and and where the Baron is ſeiſed in Right of the Feme. 


. the Court 


divided thereupon, Dyer 316. S. C. cited in Margin to have been adjudged accordingly. - Cro. Eliz. 61. 
cited to have been adjudged ;& wide Owen 102. and 2 Vern, 322. where J. S. on his Marriage ſettled 
Lands to the Uſe of himſelf and his Wife for their Lives, and of the Survivor of them, Remainder to the 
Heirs of their two Bodies; and the Husband dying and leaving the Ground ſown with Corn, the Queſtion 
was, whether the Emblements on the Land ſettled as aforeſaid ſhould go to the Wife, or to the Executors 


of the Husband, and the Court of Chancery propoſed to each to take a Moiety, which was agreed to. 
a Vern, 322-3. | | 13 


(C) Of what Things there may be a Joint- 
tenanty oꝛ Tenaney in common, 


Co. Lit. 181. FF\HERE may be a Joint-tenancy not only of Lands and Tenements 
b. | T but alſo of Chattels perſonal, as well as real, ſuch as Leaſes for Years, 
2 Rol. Abr. Years, a Horſe, &c. for where two come to theſe by a joint Gift or 
275 Purchaſe they ſhall ſurvive, and not 7 to the Executors of the Party. 
Co. Lit. 182. But an Exception is to be made of two Joint-Merchants; for the Wares, 
2. Merchandizes, Debts, or Duties that they have as Joint-Merchants or Par- 
| ceners ſhall not ſurvive, but ſhall go to the Executors of the Deceaſed, and 
this per Legem Mercatoriam, which is Part of the Laws of this Realm, for 
the Advancement and Continuance of Trade and Commerce; which being 
pro bono Publico, the Rule is, that Jus acereſcendi inter Mercatores pro Bene- 
ficio Commercii Locum non habet. | N . 
Carth. 170-1. But though there is no Survivorſhip between Merchants, yet if there are 
Kemp and two Joint Merchants, or two who are jointly poſſeſſed of Goods in the 
| 2 hace Way of Trade, who caſually loſe them, and afterwards one of them 
. 24. dies, the Survivor alone may, it ſeems, bring Trover for them; for the 
3 Lev. 290. Action muſt neceſſarily ſurvive, though the Intereſt doth not, otherwiſe 
5. C. there would be a Failure of Juſtice; becauſe the Survivor and the Exe- 
cutor of him who is dead cannot join in the Action, for that their Rights 
are of feveral Natures, and there muſt be ſeveral Judgments; bur ir 
being held clearly, that if this was any Plea, it muſt have been in Abate- 
ment, for this Reaſon the Books ſay the principal Point was not determined. 
Lit. ſ. 320. Alſo there may be Tenants in common of Chattels real or perſonal, in- 
Co. Lit. 199. tire or feveral, as Leaſes for Years, Wards, Horſes, Cc. as when any of 
a, thoſe who were Joint-tenants of them grant over their Intereſt to a Stranger, 
the Grantee and the other are Tenants in common. | | 
Co. Lit. 193. Alſo if there be two Tenants in common of a Seignory, and a Ward 
3 fall, they are Tenants in common of the Wardſhip as well of the Body as 


Land; and fo it is if the Land eſcheat to them, they ſhall be Tenants in 
common thereof. e | 


1 | | e x It 


FJoint⸗tenants and Tenants in common. 
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If a Corody be granted to two Men and their Heirs, in this Caſe, Co. Lit. 
becauſe the Corody is uncertain, and cannot be ſevered, it ſhall amount to a. * 


a ſeveral Grant, to each of them one Corody; for the Perſons be ſeveral, 
and the Corody is perſonal. | | | 


190, 


lf two take a Leaſe jointly of a Farm, the Leaſe ſhall ſurvive ; but the Vern, 217. 


Stock on the Farm, though occupied jointly, ſhall not ſurvive; neither 
#* ſhall a Stock uſed in a joint Undertaking in the way of Trade ſurvive ; Page 193 


and therefore it is ſaid not to be neceſſary in Articles of Copartnerſhip to 
provide againſt it, 5 e 


\ 
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(D) How a Joint-tenaney is created. 


Joint-tenancy may be created by (a) Fine, Recovery, Bargain and 00. Lit. 180. b. 
| Sale, Releaſe, Confirmation, &c. (a) But it is 

| | | | ſaid, that a 
Fine ſur Connzance de Droit come ceo, Ce. cannot be levied to two, and their Heirs ; for the End of Fines 
being not only to ſettle the Poſfeſſion for the preſent, but for ever, the Admittance of ſuch Fine would not 
anſwer that End ; for beſides the 2 which of the Conuzees ſhould ſurvive and enjoy the Land, the 
Fine itſelf cannot operate according to the Limitation; for the Survivor, by the Privilege of Joint-tenancy, - 
ſhall enjoy the Whole, and for ever exclude the Heirs of the other Conuſee; beſides, the Fine, being equi- 
valent to a Judgment, ought to decide and ſettle the Right of the Fee. 2 Rol. Abr. 19. Co. Reading on 
Fines, b. 9. | . — ; 


Alſo a Joint-tenancy may be created by (4) a Diſſeiſin; as if two or more Lit. f. 278. 
diſſeiſe another of Lands, &c. to their own Uſe, they are Joint-tenants, wage 165 aha 
but if to the Uſe of one of them, he to whoſe Uſe is fole Tenant, and the a "_ 90 
others Coadjutors. | | Joint-tenants 


| 25 . | by. Diſſeiſin, 
ſo there may be Joint-tenants by Abatement, [ntrufion, or Uſurpation. Co. Lit. 18 1. 2. & vide Vaugh. 189. 


If a Diſſeiſin be made to the Uſe of two, and one agrees at one Time, and Co. Lit. 188.2. 
another at another Time, yet they are Joint-tenants; for every ſubſequent 8 56. 
Aſſent is equal to a Command precedent, and if both had commanded the * . 223 
Diſſeiſin, the firſt Act had been the Act of both, and therefore from that 
Act done they are now eſteemed as Joint-Diſſeiſors. | 

Yet it is laid down as a general Rule, that Joint-Eftates muſt veſt at Co.Lit.188.a 
once, and that therefore if a Leaſe for Life be made to A. Remainder to the | 
Heirs of J. S. and J. N. then living, the Heirs cannot be Joint-tenants 
but it ſeems that in this Caſe they are Tenants in common; for when F. S. 
dies, his Heir hath either a ſole Property of the Fee, or hath it with others, 
becauſe there is none in Being to take it with him, and if he had a ſole Pro- 
perty of the Fee, it cannot alter without ſome Act of his own; but he can- 
not have a ſole Property in the whole Remainder, for that were expreſly 
contrary to the Conveyance; he muſt therefore have a ſole Property of the 
Fee in a Moiety, which is a Tenancy in common. „ 5 

But in caſe of an Uſe, Perſons may be Joint- tenants that do not take at Co. Lit. 188. 
the ſame Time; as if a Man enfeoffs ſuch a one to the Uſe of himſelf for * 


Life, and of ſuch a Wife as he ſhall afterwards take, they are Joint-tenants ; 8 4 


for kere the Huſband has no Property in the Land, neither Jus in Re nor Co. 101. 


ad Rem, but the Feoffee has the whole Property, at firſt to the Huſband 
only, and upon the Contingency of the Marriage, to them both intirelß; 
and this is the only Rule in Equity to ſupport the Truſt in the ſame Manner 
the Parties have limited it; and now by the Statute of Uſes it is executed 


ia the ſame Form it was governed in Equity. | 


If 


Bol. Abr. Ik a Man enfeoffs or levies a Fine to 4. in Fee, to the Uſe of himſelf 
Hoy - and heir Heirs, they are at Common Law Joint-tenantz of the 


\ 


—  C{Ivw 


Cam A the alt 


Joint⸗tenants and Tenants in common. 
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* 
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IN Uſe; for th 


Hutton 112. 


he, Eſtate in a Ule velts according to the Intent of the Parties, 
which was to place the intire Uſe in them, and the Poſſeſſion only in A. 
and ſince the Statute executes the Poſſeſſion in the ſame Manner as the 
Uſe was, they are not Tenants in common, as one in by the Common 
Page 194 Law, and the other by the Statute, but Joint - tenants by the Words of the 


Statute. < | „ F © | e 
2 Rol. Abr. If a Man infeoffs A. to the Uſe of A. and B. they are Joint- tenants, 
791. though B. gave no Conſideration, becauſe the Uſe is diſpoſed of expreſly to 
him. FER, | 
13 Co. 5 4. Tf a Charter of Feoffment be made between A. of the one Part, and B. 


Poph. 126. and C. of the other Part, and A. gives Lands to B. Habendum to B, and 
C. and their Heirs, C. takes nothing by the Habendum, becauſe all the Lands 
were given to B. and conſequently C. cannot hold thoſe Lands which are 
given before to another; but in this Caſe if the Habendum had been to B. 
and C. and their Heirs, to the Uſe of B. and C. this had been a good Limi- 

tation of the Uſe, and conſequently the Statute would carry the Poſſeſſion 
to the Uſe, and B. and C. thereby become Joint-tenantss * —- - 


i 


2 Rol. Abr. If Lands are given to a Woman and the Heirs of the Body of her Huſ- 
46. band who is then dead, it is ſaid that the Wife and the Iſſue of the Huſ- 
6 Co. 17. pad are Joint-tenants for Life, with Remainder to the Iſſue in Tail; for 
1 lince they are named to take in Poſſeſſion with the Wife, if they ſhould 
only take an Eſtate for Life, the Donor would have the Land again, tho? 
there were ſtill Heirs of the Body of the Huſband; and whoever anſwers 
that Deſcription is compriſed within the Words of the Gift, therefore they 

ſhall alſo have a Remainder in Tail. i e 
Cro. Eliz. If a Man has Iſſue only two Daughters, and deviſes his Lands to them 
421. and their Heirs, this, though it be a Deviſe to the Heir at Law, (for ſo 
: oy 53, are the Daughters,) makes them Joint-tenants, in which. Survivorſhip ſhall 

em 7 ws place; for by the Will the Quality of the Eſtate is altered. 

Co. Lit. 188.a. If Lands be deviſed to two, to have and to hold to one for Life, and the 
| bother for Years, they are not Joint-tenants; for an Eſtate of Freehold can- 
not ſtand in Jointure with a Term for Years; nor can a Reverſion upon a 
Freehold, ftand in Jointure with a Freehold and Inheritance in Poſſeſſion. - 


Wy 


(.f) How a Tenancy in common is created, 


Co. Lit. 189 a. FTAEN ANTS in common, as hath been ſaid, are thoſe that come to 
(a) Azut the | the Land by ſeveral (a) Titles, or by one Title and ſeveral Rights, 
_ 1 and they have the Poſſeſſion in common, though ſeveral Rights, and it 
they whoſe may be by Purchaſe, Deſcent or Preſcription. | 1 


he hath ; 8 , | 
ng * have holden in common the ſame Moiety with the other Tenant, which hath the other 


Moiety, and with his Anceſtors, or with thoſe whoſe Eſtate he hath, undivided, Time out of Mind. Lit. 
f. 310. Co. Lit. 195. 99105 | 5 


Co. Lit. 189. If there be three Joint-tenants, and one alien his- Part, the other two are 
Joint-tenants of their Parts that remain, and hold them in common with 
the Aliene. 1 1 1 5 

Lit. ſ. 309. So if there be two Coparceners, and one of them alien her Part, the 
Alienee and other Coparcener are Tenants in common. 

Co. Lit. 189. Alſo if Joint-tenants make ſeveral Feoffments or Gifts in Tail, or Leaſes 

b. for Life, the Feoffees, Donees, or Leſſees are Tenants in common. 2 

— 


— 
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If Land be given to two, Habend' the one Moiety to one and his Heirs, Co. Lit. 190. 
and the other Moiety to the other and his Heirs; they are Tenants in“ 
common. e. | | 
280 if a Man ſeiſed in Fee infeoff another of a Moiety, or third or fourth Page 195 

Part, without any Aſſignment of it in Severalty, the Feoffee and Feoffor Co. Lit. 190. b. 
are Tenants in common. 5 a7 e 6 * 

If there be two Joint-Leſſees for Life, and one grant all that belongs to 
him to another, the Grantee and the other Leſſee are Tenants in common 
as long as both Leſſees are alive, and the Leſſor ſhall enter into a Moiety by 
the Death of either of them; becauſe by ſuch Grant the Jointute was ſe- 
vered, and it makes no Difference in this Caſe, if the Joint-Leaſe was made 
by theſe Words, Habend to them two for their Lives, and to the Survivor; 
for Expreſſio eorum que tacite inſunt nibil operatur. [Lf 43 
If there are three Joint-tenants, and one of them releaſe to one of the 
other two all his Right, as to this third Part, he to whom the Releaſe was 
made and the other Joint-tenant are Tenants in common; but as to the 
other two Thirds they continue Joint-tenants as before. | 


Co, Lit. 1 9 1. 


Lit. . 304. 
Co. Lit. 193. a. 


1 — mY _ WY | 3 4 1 
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(F) What Wozds create a Joint-tenancy, and 
not a Tenancy in common, & e converſo. 


1 


S to the Words which create a Joint-tenancy, and not a Tenancy in 2 Rol. Abr. 

| 5 6 0 90. 3 Co. 39. 
common, we muſt diſtinguiſh between the Operations Words have in 2 Vern. 323. 
a Conveyance, and in a laſt Will or Teſtament, in which the Intention of (a) That there 
the Teſtator is chiefly to govern; if therefore an Eſtate be given to two is no Differ- 


equally divided, or equally (a) to be divided, theſe Words in (b) a Convey- ©2<* where it 


> a is to two e- 
ance do not make them Tenants in common, or ſever the Joint- tenancy, qually divid- 
which was at firſt jointly conveyed ro them. | ed, and 


where to two 


equally to be divided. 2 Vent. 365, 366. Show. Par. Caſes 216. (s) Copyhold Lands were ſurrendeted 
to the Uſe of A. B. and C. and their Heirs, equally to be divided between them and their Heirs reſpectively; 
and Gould and Turten, Juſtices, held it a Tenancy in common, by reaſon of the apparent Intent of the Par- 
ties; but Holt Ch. Juſtice held it a Joint-tenancy, and that the Word equally imported no more than to have 
alike, and as to the Word divided he held, that did not import a Tenancy in common, for their Poſſeſſion 
ul be intire & pro indiviſe, to divide would be to deſtroy it; and it is ſtrange to create an Eſtate from a 
Word which implies only what would deſtroy it. Salk. 391. pl. 3. Ld. Raym. 622. Comyn. Rep. 88. pl. 58. 
Salk. 206. pl. 13. See 12 Mod. 296. But this Caſe being cited Mich. 1730. in Can. in the Caſe of 
tringer and Phillips, was ſaid to have been reverſed, according to Lord Holt's Opinion, | 


Therefore it hath been holden, that in caſe of a Conveyance there are Stringer ver. 
but two Ways of making a Tenancy in common: 1½, Either by limiting 7% 1, 
the Eſtate to them to ks expreſly as Tenants in common: Or 24h), By 4“ ie Rolls. 
limiting a Moiety, or a Third, or other undivided Part to one, and the | 
other Moiety or a Third to another, &c. and that the Words equally divided 
or equally to be divided, would not create a Tenancy in common in a Deed ; 

but they ſhould be Joint-tenants where the Chance of Survivorſhip. is equal, 
and that Chance is the Meaning of the Words equally io be divided, or an 
equal Perception of the Profits. | | 8 

Alſo if a Man make a Feoffment in Fee of 20 Acres to A. and B. Ha- Co. Lit. 138. b. 

Jendum one Moiety to A. and the other Moiety to B. this Habendum makes 190. b. 
them Tenants in common; for tho? the Premiſſes be joint, and therefore of Hob. 172. 
| themſelves would. operate to give a joint Eſtate and Poſſeſſion, yet the Ha- 

bendum explaining the Manner of Poſſeſſing, is not inconſiſtent or repugnant, 


becauſe it makes no Diviſion of that undivided Poſſeſſion which was given 
in the Premiſſes. | A | 


Vor. III. 8 FER 3U | | But 


— 


I : — 


Yotut-tenants and Tenants in common. 
. 5 — ; n — ACCCPENE 0 
2 Vern. 323. But if a Man canveys his Houſe and four Farms to Truſtees, upon 
Clerk verſus Truſt that his two Siſters might cohabit in the capital. Houſe, and 
_— equally divide the Rents and Profits of the four Farms betwixt them 


* Page 196 * and the Whole to the Survivor, of them, this ſhall be a Joint-tenancy:; for 


although the Words equally lo be dividad betwixt them do ſometimes in a Will 
make a Tenancy in common, yet. it is only by. way of Conſtruction, and 
in compliancè with the Intent of the Teſtato r. $362 1 


* 


Moor 558. As a Deviſe to two equally, and their Heirs, this was held to make thomi 


20 759, Tehants in common; for in a Will the Intention of the Teſtator is to govern, 
Cor, adjudg- and no Words which have a Meaning and tend to illuſtrate his Intention can 
ed inthe be rejected, and therefore the Word egualiy muſt be conſtrued: to have been 
Exchequer- inſerted to make them Tenants in common, elſe it can have no Meaning at 
ng by all; and in this Caſe it was ſaid by one of the Judges, that if the Word, 
—— _— equally had come after the Deviſe to the two and their-Heirs,. it had been 


& wide Dyer more ſtrong to make them Joint-tenants than Tenants ia common. 


85. . in 


Margin, and 2 Rol. Abr. 89. ſeveral Caſes to this Purpoſe, | 


Lit. Rep. 46, 80 8 Deviſe of ſeveral Houſes to Five, their Heirs and Aſſigns, all of 


Faques and them to have Part and Part alike, the one of them to have as much as the 


Thoroughgood other, was held a Tenancy in common, 
ver. Collins. . . 


Cro. Car. 75. S. C. adjudged. 


\ 


Co. Jac.448. So where a Man deviſed. to his Wife for Life, and after her Deceafe to his 


King verſus three Daughters, equally to be divided, and if any of them die before the 
Rumbel. other, then the Survivors to be her Heirs, equally to be divided; and if 


Rol. Abr. 


they all die without Iſſue, then to others, Cc. and it was held, that the 
833. 8. . N F | ' > v3 | | ' | NR * 
2 Kol. Abr. Daughters were not Joint-tenants, but that they had ſeyeral Inheritances 
VC 1 J fl 
3 Co. 39. 899 2 =? . 8 

S. P. reſolved. 3 Mod. 210. 8. C. cited, and like Point reſolved. 


* 


3 Lev. 373. So if a Man deviſe Lands to his two Sons and their Heirs for ever, and 
9.45 % che longer Liver of them, to be equally divided between them after his 
cer. Wife's Death, this ſhall be a Tenancy in common in the Sons; adjudged 
by three Judges againſt one, and that the latter Words being in a Will 

5 ſhall'controul the ee. LE ans VCH | l 
Hill. 15. & A Man having three Sons, William, Jobn, and Daniel, and Lands in 
1 + 22 D. S. and E. deviſed his Lands in D. to his Son Fobn and his Heirs, and 
15 5 his Lands in S. to his Son Daniel and his Heirs, and deviſed that his Wife 
PREY ſhould have all his Freehold Lands for five Years, paying 10 l. a Year to 
Keb. 692. Jobn, and 61, a Year to Daniel; and if either of his three Sons died before 
75% 773. the five Years expired, then to be divided equally by them that ſhall be liv- 
8. C. ing: William and Jobn both died during the five Years; and it was held, 
that William's Part, who died firſt, ſhould be divided betwixt John. and 

Daniel, and they to be Tenants in common thereof; but it was likewiſe 

held, that when William was dead, and his Part divided, that that Clauſe 

was executed, fo that upon the Death of the ſecond the Will would not carry 

his Part to the third. : | 8 


Trin. Ge, In Treſpaſs for breaking and entering the Plaintiff's Cloſe, it was found and 


in B. K. by ſpecial Verdict, that A. was ſeiſed in Fee of ſuch a Place, whereof the 
2 , Cloſe in queſtion. was Parcel, and being ſo ſeiſed, made his Will in Writing. 
P Fa hay wherein, inter alia, he gave to Jane the Wife of B. and to Elizabeth. the 
8. E. Wife of C. all his Eſtate, Gc. to be equally divided between them, during 
Holt 70. their natural Lives, and after the Deceaſes of the ſaid Jane and Elizabetb ta 
8.C. the right Heirs of Jane for ever; and found further, that the ſaid Jane and 
Elizabeth were Heirs at Law to the ſaid A. and that after the Death of A. 
their Huſbands entered in their Rights; that Jane died before the Treſpaſs, 
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one of the Defendant? being her Iſſũe and Heir, and that C. entered into the 
whole in Right of Elizabeth his Wife, and let. to the Plaintiff, and thereupon 
the Defendant entered; and the only Queſtion was, whether this Deviſe made 
Jans and Elizabeth Joint-tenants for Life, fo as upon the Death of Jane the . - 
Whole ſurvived to Elizabeth for Life, or Whether upon the Words equally Page 197 
to be divided between them, they were Tenants in common, ſo as a Croſs-Re- g 
mainder of the Moiety was not to go to the Heirs. of Jane till after the Death 
of Elizabeth; and it was argued for the Plaintiff, that though the Words 
equally to be divided do often in a Will make a Tenancy in common yet it 
is not ſo much the Words themſelves, as the Intention of the Teſtator, that 
makes. ſuch an Eſtate; for they have no Force of themſelves to make ſuch 
an Eſtate, but according to the Intent of the Teſtator; for a Joint · Eſtate is 
equally liable to be divided with an Eſtate in common, 1 Iaſt. 186, and one 
Joint: tenant has no more than a Moiety to grant, to charge or to diſpoſe 
of; and therefore the Words equally to be divided are no more than what the 
Law implies; and the only Difference between Jointztenants and Tenants 
in common is the Conveyance by which they claim. Lit. ſect. 292, 298. , 
And in this Caſe being in a Will, if it had gone no farther than to be | 
equally divided between them, it was agreed it would have been a Tenancy 
in common. 6yl, 211. 2 Roll. Abr. 89, go. But here was a manifeſt In- 
tent that it ſhould go to the Survivor; for it is limited after the Deceaſes of 
the ſaid Jane and Elizabeth to the right Heirs of Fane; which is as if he 
had ſaid, to them and the Survivor of them, for their Lives; for the right 
Heirs of Jane are to take nothing till Jane and Elizaberb's Death, and they 
are to take the whole Eſtate at the ſame Time, and not one Moiety at one 
Time, and another at another; and if his Intent had been ſo, he would 
have ſaid fo, viz. And after the Deceaſe of them, or either of them; for 
in ſuch Caſe if the Deviſees ſhould take as Tenants in common, the Re- 
mainder in the one Moiety muſt be contingent z ſo that if the Tenant in 
common in Fee ſhquld ſurvive the other Tenant in common for Life, the 
Remainder to the right Heirs of Jane will be void as to the other Moiety, 
and there is no other way to make the whole Deviſe good, but by making 
them Joint-tenants for Life; and admitting they were Tenants in common; 
yet the Defendant has no Title but to the Moiety till after both their 
Deaths, which has not happened, Elizaherb being ſtill living; and to this 
Purpoſe were cited Moor 79. 4 Leon. 14: 2 Jones 172, Raym. 452. 
Hamerandg Meme. OC - n= ey | 
Oo the other Side it was argued, that they were Tenants in common, 
and that in a Will the Words equally to be divided between them have been 
always conſtrued to make a Tenancy in, common; becauſe of the Intent of 
the Peſtator, which in a Will is chiefly to be regarded; as if one deviſe 
Lands to one and his Aſſigns for ever, this paſſes a good Eſtate in Fee; 
beſides, in this Caſe there was no Intent to make them Joint-tenants ; For, 
| * There are no Words of Survivorſhip; for the Words after the Deceaſes 
of the ſaid Jane and, Elizabeth, are no more than what the Law would 
have implied, fot it could not take effect otherwiſe for the Whole, as it 
will do when it is limited to a Stranger, and his Heirs, and if he die with- 
out Iſſue, then to B. and theſe Words in the principal Caſe do not carry a 
neceſſiry Implication that they ſhould be Jojnt-tenantsz for in the mean 
Time it may deſcend to the Heir at Law, as to a Moiety ; and the Reaſon 
| Why equally to be divided makes a Tenancy in common in a Will is. becauſe 
otherwiſe thoſe Words would be idle, for they import a Diviſion in the In- 
terelt,.. 3 Lev. 373. Siyl. 434; Bendl. and Dali. 7. 
Holt C. J. pronounced the Opinion of the Court, that they were Joint- 
| tenants, 8 anding the Words equally 1 be divided between them, and 
the Lands ought to ſurvive to Elizabeth: 1þ, For though upon ſuch Words 
Benerally they are Tenznts in common, yet if it ſhould be ſo in this Caſe * 
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 Joint-renants: and Tenants in common. 
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, would be expreſly againſt the Intent of the Teſtator, and would defeat the 
Heirs of Jane of Part; for they are to take all together, and not 
Moieties, one at a Time, and one at another, but all at once; and if 
they ſhould be Tenants. in common, they muſt take by Moieties at ſeveral 
Times. 2dly, It is expreſs that the Heirs of Jane are not to take till after 
* Page 198 * both their Deceaſes. 3dly, If they ſhould be Tenants in common, then 
| the Heirs of Jane would be in danger to loſe a Moiety ; for as to that one 
Moiety, it muſt be a contingent Remainder ; ſo that if Elizabetb ſhould die 
during the Lite of Jane, the Contingency for that Moiety not happening, 
it muſt deſcend to the Heirs at Law of the Teſtator, who are Elizabeth and 
the Iſſue of Jane, as Coparceners. 4thly, Fane and Elizabeth are Heirs at 
Law to the Teſtator, and as ſuch the Whole would have deſcended to them 
in Coparcenary, if no Will had. been made; but here by this Will it is 
plain the Teſtator intended to prefer the Heirs of Jane to che Whole; and 
+ If A. ſeiſed it was acjudged for the Plaintiff +. 


in Fee, con- 


veys to Tru''ees to Uſes, to the Uſe of his Children and their Heirs, equaly to be divided a them, 
it is a Tenancy in commops . as well as in a Will. 1 Will, 341. 


— Bo, = — y OD => == = ay 5:0 — 5 — 
: =: - — : — . — — — 
* e . — — my * * 6 — 9 — — 0 E — 2 
Oe FLO _— I 30" Eo v nes. 3 A 3 . a 
TFF. — — — 1 5 — : y : £ - - WW 
— EE ˙— I SER — 1 ONS = — ——— =oror=, Ge eo 
0D — 2 — = = 2s — EEE Z . 
2, 1 2 4 N - — = one = 
2 — * 


. 
——————————— 
: — 2 = 2 — 
4 — TE 
q 3 LEY 


— 3 r 4 - pn 
ISS ˙ Þ ng ED Ents Fer rt oor Ef a... a ARG 8 
—  — —— 2 2. — 2 _— 3 2 — , 3 — — 
. FEI Secs, * 
2 9 0 9 9 — — 


. 


2 Vern. 430. A, deviſed Lands to Truſtees, and their Heirs i in Truſt that the Profits 
Phillips and 


Phillips, ſhould be equally divided between his Wife and Daughter 15 Wife's 


r — — me Mou becs. 4 2/8 Uh ors OR 2 — 
— 2 2 . — * 2 


Mi Preced, Chan. Life, and after her Death he deviſed the ſame to the Uſe of his Daughter in 
M} 167. Tail, with Remainders over; the Daughter died during the Mother's Life; 
1 (a) 1 and it was held in (a) Chancery, that this was a Tenancy | m common, and 
"it me __ 556. ſhould go to the Adminiſtrator of the Daughter during the Mother's Life, 
\ held. 5 and pound not be a reſulting Truſt for the Benefit of the Heir. 

| Survivorſhip _ | | a 


muſt take place as well i in Equity as at Law,” | * de poft 199. 
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Vern. 35 3. . 3 l a Term for Years, and all her Intereſt FRE to her two 

Kew and | Daughters, they paying yearly to her Son 251, by Quarterly Payments, 

2. vz. each of them 121. 10s, yearly out of the Rents of the Premiſſes 
during his Life, if the Term ſo long continued; and my Lord Chancellor 
held it clearly a Tenancy | in common, the 251. being to be paid by the 
two Daughters equally in Moieties. 

Abr.Eq. 292. A Man having a Mortgage for Years makes his Will, and thereby de- 

Edwards and yifeg all his perſonal Eſtate, "of what Nature ſoever, to his Executors, in 

_—__. Truſt for the Payment of his Debts, and afterwards deviſes the Reſidue 

332. S. C. and Overplus of his perſonal Eſtate to his two Daughters, equally to be 
divided between them, and dies; the Debts being ſatisfied, the Daughters 
contract with the Mortgagor for the Purchaſe of the Equity of Redemprion 
to them and their Heirs ; one of the Davghters deviſes her Share and In- 
tereſt to the Plaintiff, and gies ; and it was held, that this Purchaſe of the 
Equity, of Redemption and Inheritance was a Tenancy i in common, the 
Mortgage deviſed to the Daughters being ſo, and this Purchaſe being found- 
ed on the ſaid Mortgage. 

Abr. Rg. 298. 5, 7.8. deviſed his Leaſehold Houſe to his Wife for Life, and after her 

Warner ver, Death he deviſed it to A. and her three Sons equally amongſt them; and 

Hone. it was decreed, that they took it as Tenants in common, though there was 

no Mention, of any Diviſion to be made. 1 

Preced.Chan. A Man alſigns a Term to Truſtees, in Truſt to permit himſelf to receive 

163. Hamel the Profits thereof during his Life, and after his Death in Truſt to permit 

ver. Hunt. is two Daughters B. and C. their Executors and Adminiſtrators to receive 
the Profits during the Reſidue of the Term, equally to be divided between 
chem, they Peri ſo much within two Years to his two other Daughters; 
and it was held, that this being a Truſt of a perſonal Thing, they were 
Tenants in common, the Father pagan appearing to be to make ſeveral 
and diſtin& Proviſions for his two Daughters and the paying t pe Sums ap- 
pointed to the Siſters makes them Purchaſers. 
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One deviſes 200 l. to be laid out in the Purchaſe of Lands, and ſettled Carth, 15. in 
2 Krofteys v0 the Uſe of her Daughter, and the Heirs of her Body, and if ę ̃ 
ſhe died without Iſſue, then to the Uſe of the 511 of A. (who then 
had Tue B. and C.) [the Daughter died without Iſfue before the Money was 
laid out, after wheſe Death the Truſtdes laid out the Money in a Purchaſe 
of Lands, ànd ſettled the fame. on B. and C. jointly in Fee according to 
the Will, who accordingly enjoyed the ſame for ſome Time; and one of 
them dying, it was held, that this was a Joint-tenancy, which went to the | 
Survivor: But it is ſaid to have been holden by the Court, that if the ® Pape 199 
Money had not been actually laid out in a Purchaſe, the Survivor would Vd. wa 
have been intitled hut to a Moiety only, . 64 8150 
Alſo it is ſaid, that if 5004; a- piece is deviſed to two Legatees, who take Carch. 16. 
a Mortgage jointly to them both, for ſecuring the Payment of their Legak 
cies with Intereſt, and one of them dies, the other ſhall have nothing 
Survivorſhip, becauſe in this Cafe the Mortgagees were Truſtees for each 
other, and the Mortgage, which is only as a Security, makes no Alteration 
in the Caſe. | 1 55 e 1560 
One deviſed 1001. to five, equally to be divided between them and the Abr. Eq. 
Survivors and Survivor of them, and if A. (one of the five) died before 2923. 
Marriage, her Share to go over to another Perſon; and it was decreed, that — 
they took this 1000. as Tenants in common, and that the Words and tbe Dag . 
Survivors or Survivor of them to make them Joint-tenants would be a 
Conttadiction to the firſt Words, whereby they were made Tenants in 
common, and that they ſnould be conſtrued to extend only to ſuch as were 
Survivors at the Death of the Teſtator, and thereby inſerted to ptevent a 
Lapſe; and this is the ſtronger by the Limitation over of 4. s Share upon a 
Contingency, by which it is plain the Teſtator did not intend her to be a 
Joint-tenant with the reſt, and as the Deviſe was to all five, they muſt all 
take alike, and not A. be Tenant in common, and the other four Joint- 
tenants. | ; 45 5 95 
It ſeems to be the Doctrine of the Courts of Equity, that where two or vid Vern: 
more purchaſe Lands, and advance the Money in equal Proportions, and 33, 217, 3610 
take a Conveyance to them and their Heirs,” that this is a oint-tenancy, 
rhat is, a Purchaſe by them jointly of the Chance of Survivorſhip, which 
may happen to the one of them as well as to the other; but where the Pro- 
portions of the Money are not equal, and this appears in the Deed itſelf, 
this makes them in the Nature of Partners, and however the legal Eſtate 
may ſurvive, yet the Survivor ſhall be conſidered but as a Truſtee for the 
others in proportion to the Sums advanced by each of them; fo if two or 
more make a Joint-purchaſe, and afterwards one of them lays out a con- 
fiderable Sum of Money in Repairs or Improvements, and dies, this ſhall 
be a Lien upon the Land, and a Truſt for the Repreſentative of him that 
advanced it, and that in all other Caſes of a Joint Undertaking or Partner- 
ſhip, either in Trade, or any other Dealing, they were to be conſidered as 
Tenants in common, and the Survivors as Truſtees for thoſe who were dead. 
As where the Commiſſioners of Sewers had ſold and conveyed Lands to Abr. Eq. _ 
five Perſons, and their Heirs, who: afterwards, in order to improve and 290-1. Late 
cultivate thoſe Lands, entered into Articles, whereby they agreed to be and Gib/os. 
equally concerned as to Profit and Loſs, and to adyance each of them ſuch | 
a Sum to be laid out in the Manurance and Improvement of the Land; 
and it was held, that they were Tenants in common, and not Joint-tenants, 
as to the beneficial Intereſt or Right in thoſe Lands, and that the Survivor 
ſnould not go away with the Whole; for then it might happen that ſome 
might have paid or laid out their Share of the Money, and others, who had 
laid out nothing, go away with the whole Eſtate. 3 5 8 
[If a Joint-eſtate is aſſigned in Truſt, and one of the Ceftni que Trufts 
dies, the Truſt ſurvives for the Benefit of the ſurviving Ceftui que Truſt, 
e againſt the Creditors of the Deceaſed, in Equity as well as L Bunb. 342. 
| Vol. III. | 3X Ry” (G) If | 
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the common Words of Demiſe beſides, the Leſſees by the Premiſſes could 
have but an Eſtate at Will, becauſe the Words of Inheritance in the Pre- 


Gor ACE: Tc aq 


ESE. Una 4/ 245 4D 


0 
ji Joint-tenants and Tenants in common; 
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i *Page 200 (G) Of the Duration and Continuance of the 
9 Eſtatt, whether given jointly or in common; 
Hi and therein where the Jnheritance ſhall be ſaid 
. t be joint dꝛ lever. 
Lit | $009: . IF an Eſtate is limited to Huſband and Wife during their joint Lives, 
1 n J this is no abſolute Eſtate for their Lives, ſo as to go to the Survivor; 
4 „burt the Death of either of them determines that Eſtate. 
Wi 2 Co. 23, 24. If a Man covenants, grants, demiſes and to Farm lets Land to A. and 
"Mi Baldwin's . and the Heirs of B. habendum to A. and B. for 300 Years, this is but 
% i 3 222, A Term for Years in A. and B. though there be Words of Inheritance; for 
K Oe 48. it was plainly the Intention of the Leſſor to create a Term only by his uſing 
10 


1 ö miſſes of the Deed were not ſufficient to carry the Freehold without Livery 
=_ | * which was not made in this Caſe. O44 LIN SEO SE; F 

3 2 Rol. Abr. If a Leaſe be made to 4. and B. for their Lives, and the Life of the 
5 8 150. longeſt Liver of them, and they make Partition, and then A. dies, the 
5 Leſſor ſhall enter into his Part, and there can be no Occupancy, for B. has 
| no Title to it, becauſe the Right of Survivorſhip was loſt by the Partition, 
1 which deſtroyed the Joint-tenancy ; nor will the Words to the longeſt Liver 
1 be of any Uſe to B. becauſe they were void at firſt, being no more than 
Ii; the Law implied in the Joint-Eſtate ; nor can there be any Occupancy, 
i becauſe after the Partition each of the Leſſees hath but an Eſtate for his 


own Life in his reſpective Moiety, and conſequently the Reverſion, which 
is to commence when the particular Eſtate determines, muſt neceſſarily 
ke place: i; : r | 37S 

Lit. f. 285. If a Leaſe be made to two, and to the Heirs of one of them, they are 

Io Ibint-tenants for Life, and one has a Freehold, and the other a Fee; and 
if he that has the Fee die, the Survivor ſhall hold the Whole during his 
A 5 S114 e a ali e 

Lit. ſ. 283. If Lands be given to two Men and the Heirs of their Bodies begotten, 
they have but a Joint - Eſtate for Life, and ſeveral Inheritances; for though 
the Gift be limited to the Deſcendants of their Bodies, yet it being im- 
poſſible there ſnould be one Deſcendant of both their Bodies, they cannot 
have a Joint Eſtate- tail. | | 


So if Lands be given to one Man and two Women, and the Heirs of 
their Body begotten, they have a Joint-Eſtate for Life, and ſeveral In- 
heritances, becauſe there can be no one Iſſue of both the Womens Bodies; 
and if the Man ſhould marry one of them, yet it is not limited in the Do- 
nation which of them, in caſe of ſuch Intermarriage, ſhould firſt take. 

| Plow. 35. a. So if Land be given to two Men. and their Wives, and the Heirs of 
Co. Lit. 183. their Bodies begotten, they have a Joint-Eſtate for Life, and ſeveral 
Inheritances, but no Joint-Eſtate in Tail; becauſe though. the Huſband and 
'the Wife of the other-may die, and the Survivors may marry, yet the Gifc 
being made to them all, and the Heirs of their Bodies, it is impoſſible 
that there ſhould be one Heir or Deſcendant of all their Bodies, and 
therefore it can be no Joint-Eſtate in them all, but they all four take 
jointly for Life, and each Huſband and his Wife have a ſeveral Inheritance 

Co. Lit. 25. b. in a Moiety. | | „ i 1207, 00 44 | 8 
Bro. Eſtate But if Land be given to a Man and a Woman. unmarried, and the 
131 18 Heirs of their Bodies, this is a Tail ſpecial, for the Poſſibility that they 
n may marry, and then the Deſcendants of that Marriage only can in- 
herit: So if the Gift be made to a Man that hath a Wife, and to a Woman 
- | ? | that 


e 1 
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Joint⸗tenants and Tenants in common. 


5 


chat hath an Huſband, and the Heirs of their Bodies, this is 2 Tail ſpecial e Page 201 
reſently in them, for the Poſſibilicy that they may marry, and the 5 
ve ran of ſuch Marriage may inherit according to he Limitation of 

the Gift. 75 5 TI | 


If an Eftate be limited to Hoſband and Wife, and the Heirs of. their 3 H. 6. 48. 
Bodies, and they are divorced a Vinculo Matrimonii, they are only Tenants 7 H, 7. 16. 


for Life, becauſe chey ſhall not be (a) preſumed to intermarry after they 2 4e be 
are once legally divorced by Church Cenſures. 75 . 


4 | | Man and his 
Mother and the Heirs of their Bodies begotten, they have but a Joint-Eſtate for Life; but in this Caſe, 
the Mother and Son have ſeveral Inheritanees, ' Co. Lit. 184. a. 


And in all the Caſes above-mentioned where the Inheritances are ſeveral, Co. Lit. 183. 
the Reverſion depending thereon is ſeveral alſo; and if any of the Donees b. 
die without Iſſue, the Docot ſhall after the Death of all the Donees enter 
into a Moiety, or a third Part, c. | : 8 


If Lands be given to two Men, and the Heirs of their Bodies begot- Co. Lit. 1834 


ten, Remainder to them two and their Heirs, they are Joint - tenants !- 
for Life, Tenants in common of the Eſtate-Tail, and Joint-tenants of the 
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(EI) Of the joint and diſtinct Intereſts of Joint⸗ 
tenants and Tenants in common, as to Acts 
done by o2 to them: Ahd herein, 8 


1. In what Acts they muſt all join. 


TF a Feoffment be made to two or more jointly, they ſhall all do Ho- Oo. Lit.67.b1 
mage and Fealty ; but if a Feoffment be made by them, Homage and 
Fealty done to any one of them is ſufficient. 


Joint-tenants or Tenants in common of an Advowſon are regularly to Co.Lit.186.b. 
Join in Preſentation ; and therefore if one Joint-tenant or Tenant in com- Where Joint- 
mon preſent, or if they preſent ſeverally, the Ordinaty may either admit tenants of 
or refuſe to admit ſuch a Preſentee, unleſs they join in Preſentation, and a 
after the fix Months he may th that Caſe preſent by Lapſe. dow! by Deed 
9 tom eobog | F „ | ovenan 
; 6 peoſent by Targs,. and N good. Curt eg. Ld. Raym. 535. 12 Mod. 321. Salk, 43. pl- 1. 


If one Tenant in common of an Advowſon doth preſent alone, this doth 2 Rol. Abr. 
not put the other out of Poſſeſſion, for at the next Avoidance they may join 372. 
in Preſentment. 9 hu . nd, 


ho | | | 63. 
Ot if there be two Joint - tenants ſeiſed of an Advowſon, and the one 27 H.8 


5 | | .11.bd 

doth preſent without the other, this is no (4) Uſurpation upon his Com- Co. Lit. 186. b 

panion, but he may alledge this Preſentment in a 2 Impedit as à Title 05 ” if 

for himſelf to the next Avoidance, and this by reaſon of the Privity there navy No" 

is betwixt them. Met ORF IE renants, and 

1 a > LT | | the one doth 

preſent the other, this doth not gain any Poſſeſſion ; for that it is not ſlrictly and prop Preſentati 

but rather a Prayer to be admitted. 14 H. 8. 2. b. 4 | wendy a Preſentation, 


Joint-tenants and Tenants in common may, according to the Intereſts Co- Lit. 168. 
they have, join or ſever in making Leaſes, and ſuch Leaſes ſhall bind Bro. Tit. 
whether made to commence in præſenti or futuro. Grants 154. 
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Archer. 


A. 1 285. It hath been holden, that the Poſſeſſion of ene Joint- tenant is the 
510d. 44, Poſſeſſion of the other, fo fat as to (a) prevent the Statute of Limi- 
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Page 202 But if there be e e and they make a Leaſe, by Paral 
2 Rol. Abr. or Deed Poll, reſerving Rent to one only, yet it ſhall enure to both; 
. but if the ILeafe hac been by Deed indented, the Reſervation ſhould have 
ooo "ah been good to him only to whom ir was made, and the other ſhould. have 
162-3, taken nothing. The Reaſon of the Difference is this: Where the Leaſe is 
dy Deed Poll or Parol, the Rent halt follow the Reverſion, which is 
jointly in both Leſſors, and the rather, becaufe the Rent being ſomething 
I Retribution for the' Land given, the Joint-tenant to whom it is reſerve 
ought to be ſeiſed of it in the fame Manner he was of the Land demiſed, 
which was equally for the Benefit of his Companion as himſelf z but where 
the Leaſe is by Deed indented, they are eſtopped to claim the Rent in any 
other Manner than is reſerved by the Deed, becauſe the Indenture is the 
Deed of each Party, and no Man ſhall be allowed to recede from or vary 
his own ſolemn A& = 3 1 MI 
Rol. Abr. If two Tenants in common of Lands join in a Leaſe for Years by 
877. Indenture of their ſeveral Lands, this ſhall be the Leaſe of each for their 
reſpective Parts, and the Croſs Confirmation of each for the- Part of the 
other, and no _ on either Part, becauſe, an actual Intereſt paſſes 
from each reſpectively, and that excludes the Neceſſity of an Eſtoppel, 
which is never admitted if by any Conſtruction it can be avoided, as being 
. one of thoſe Things which the Law looks upon as odious, becaule it chokes 
and diſguiſes the Truth. 85 | 2 


* 


\ 


2. Where the Acts of one will be equally adyantageous as if done 
JC HUE EEC $551 


Co. Lit. 70. b. If there be two Joint-tenants who hold by Knight's Service, and one 


2 Inſt. 34. of them performs the Service by going with the King to War, Sc. this 
ſhall ſuffice for both; for though they be two Tenants, yet they hold only 
by one Tenure. 


Owen 152. If there be two Joint-tenants-of Land holden by Heriot-Service, and one 


Butler verſus dies, the other ſhall not pay Heriot-Service ; for there is no Change of 
Tenant, the Survivor continving Tenant of the whole Land. 


Ld, Raym. tations. | 35 3 
741» 340. . 5 . | 325 5 3 8 
12 Mod. 657. (a) So if two Joint-tenants be diſfeiſed, and one enters, this is in Law the Entry of 
both, and ſo it ſhall be pleaded. Bridgm. 1ꝶꝶ999ñl.. | Ne ae 


i 


7 - 


Co. Lit. 186. Alſo, if two Joint-tenants be of an Advowſon, and the one preſenteth 
b. to the Church, and his Clerk is admitted and inftituted, this in refpect of 
the Privity ſhall not pur the other out of Poſſeſſion; but that if that Joint- 


tenant who preſenteth dieth, it ſhall ſerve for a Title in a Quare impedit 


brought by the Survivor, | OD at 
Co. Lit If there be two Joint-tenants by Diſſeiſin, Abatement, or - Intruſion, 
ages: ro 19+ and the Diſſeiſee or Owner of the Land releaſe to one of them, this ſhall 


enure only for the Benefit of him to whom the Releaſe was made, who 


being ſeiſed per mis et per tout is capable of ſuch a Releaſe, and by the 
Delivery of the Releafe the whole Freehold and Inheritance by Operation of 


Law veſting in him, the Intereſt of his Compatiion being by Wrong is 


immediately deveſted and vaniſhed. | 
Co, Lit. 194, But if two Men uſurp by a wrongful Preſentation to a Church, and their 
So ag Clerk is admitted, inſtituted and inducted, and the rightful Patron releaſeth 
to one of them, this ſhall enure to them both, for that the Uſurpers come 


not in merely by Wrong, but their Clerk is in by Admiſſion and Inſtitution, 


Which are judicial Acts. 
| | 'F 80 


6 a 


therefore Livery to one in the Name of the reſt, is an actual Deliv 


* * * 


, * , d, % 
gint⸗tenants aud Lenants in cammoa. 
J * P * 6 * - «ws S © | * | * 
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: Io if a Man be 11 and the Diſſeiſor makes a Feoffment ta two Lit. f 20%. 
Men in Fee, if the Diſſeiſee releaſe by his Ned to ont of the the Feoffces Co. Lit. 194. 
® this Releaſe ſhall enure to both the Feoffees, becauſe they come in by Litle — SEEN 
and Purchaſe, and not by Wrong, apd are preſumed to have u Warranty Page 203 
annexed to their Eſtate, which is greatly favoured in. L MW.. , 

If a Feoffment be made to A. and . by Deed, ahd Livery is made C0 Lit. bY 
to A. in the Abſence of B. in the Name of both, the Lavery 18 good to 359. bn 
paſs the Eſtate to both; but if the Feoffment had been wuhout Deed, 2 Vent. 202. 
and the Livery given to one in the Name of doth, it ſhould operate to C, „ , 
him only; becauſe, the Parties are united in 4 Deed, they all take as one; Rol. Abr. , 

2 Leon. 23. 

to them all; but without Deed they are not ſo united; and therefore — Mutton'sCale, 


Delivery to one in the Name of ſeveral, is no actual Dehvery- to the reſt, - 2 
but the whole Eſtate muſt refide ia him to whom it is delivered; und 3 


a ſubſequent ar cannot take it out of him, ſuch Aſſent being not fo 
ſolemn as the Feoffment; | beſides, in the Caſe of the Feoffment by Deed 

may be looked upon as the Attorney of B. to receive Livery, And 
therefore the Eſtate ſhall immediately veſt in B. becauſe every Man is 14000 
preſumed to aſſent to a Grant for his Advantage; but the Feoffnene 
without Deed will admit of no ſuch Conſtruction, becauſe no Man can 
N Livery as Attorney to another without an Appointment by 
Deed. e e 44 e 
So if a Feoffment be made to A. and B. and the Feoffor gives a Letter Co. Lit. 49. 


of Attorney to deliver Seiſin, and the Attorney give Livery to A. in the 2 Rol. Abr. 8, 


Abſence of B. in the Name of both, this is a good Livery; for though the - 

intire Poſſeſſion be delivered to one only, yet they being Joint-tenants by EE rag 
e Deed of Feoffment, ſuch Livery to one makes no Alteration or Change 8 

of the NN becauſe if the Livery had been made to both, eaeli had 


40 


been placed in the Poſſeſſio . No 7 . 

So if a Leaſe for Years to 4, and B. the Remainder to C. in Fee, and Co. Lit. 49. 
Livery is made to A. in the Abſence of B. whether the Conveyance be 5 Co. 94. 
by Deed or without, the Livery is good, and veſts the Remainder in C. 2 Rol. Abr. 8. 
becaufe by the bare Demiſe Al. and B. have an Intereſt, each being equally 
intitled to the whole Poſſeſſion, either may inveſt himſelf in the whole 
Poſſeſſion by Entry, or receive the Poſſeſſion from the Leſſor by the So- 
lemnity of Livery; and therefore when the whole Poſſeſſion is delivered 
by the Leſſor, and Livery is made to A. in the Abſence of B. in the Name 
of both, this Livery is ſufficient to veſt the Remainder in C. becauſe A. 
had as much Power · to receive the Poſſeſfion of the Whole, as if the Leaſe 
for Tears had been made to him only, he and B. being Joint-tenants by 
the Demiſe, and thereby ſeiſed per mie & per /out. * 45 
If a Surrender be made of a S Eſtate to A. and B. and their yelv. 1. Ce 


Heirs and A. comes in within the Time of the Proclamations, but B. vide Tit. 


does not, whether A. ſhall have the Whole, or a Moiety ſhall be forfeited, (bol. 


3. Where che Acts of one will bind the other, whether to his 
Advantage or Prejudice. rote. 

| Herein we muſt obſerve, that regularly every Act done one Joint- Bridgm. 129. 
tenant for the Benefit af him and his Companion ſhall bind the other; 2 Co. 67. 
but no injurious Act of one Joint-tenant alone ſhall prejudice his Com- SEN 
panioh. - | 5 3 ä N n | & 


* Therclore if there be 100 Joint-2onants of a Seignory, and one difleiſes co, Li. 1,8. 


the Tenant, this ſhall ſuſpend but a Moiety of the Seignory; for his Com- b. 


panion ſhall not be prejudiced by his injurious Act, to which he was no d Co. 135. b. 
Vor. III. | SES | Party, 


Tt 


3 


Joint-tenants and > Tenants! in common. 


8 and therefore after ſuch Diſſeſin the Diſſeiſor i is table to the Dices 
of his Companion for his Moiety of the Seignory. 

* If there be two Joint-tenants, and one of them levies a Fine, this does 
1 2 Inſt. 516. not bar his Companion, unleſs he omits to make his Claim within five Years 
1 after his Title accrued. | 
F L | Co. Lit. 197. If there be two Tenants in common of an Aud and they bring A 


{#14 b. Quare Impedit, and the one doth releaſe, yet the other ſhall ſue for and re- 
| | cover the whole Preſentment,” 


© Page 204 


| Dalf. 44. If two Joint- tenants make a Feoffment on Condition that if they ay 
1 4 pl. 33. ſuch a Sum before a certain Day they may re-enter, and before the 

| i} | one of them releaſes "_ Condition ro the Feolics, this ſhall not bind. his 
A Companion. Bun 3 

q Co. Lit. 197. If two Tenants in common be of the Watdſhip of he Body, and a 
is 8 Stranger doth raviſh the Ward, and the one Tenant in common releaſes 
g 


to the Raviſher, this ſhall go in Benefit of the other Tenant in common, 
2 he ſhall recover the Whole, and this Releaſe ſhall not be any Bar to 
im. 

Co. Lit. 80. b. But if two Joint-tenants be of a Ward, and the * one  diſparageth the 

Bridgm. 129. Heir, both ſhall loſe the Wardſhip ; z for thoſe Words of the Statutes are, 
& omne commodum, c. WES) 

2 Inſt. 302. Two. Jcint-tenants for Years, or for Life, 70 one of them doth Waſte, 
this is the Waſte of them both as to the Place waſted; yet the Words of 
the Statute of Glouceſter are, Home que tient; but treble Damages ſhall be 
recovered againſt him who did the Waſte only. eh 

Co. Lit. 35. a. If there be two or more | Joint-tenants of Land whereof a Woman is 

' 2 Co. 67. dowable, and one of them affign her Dower thereout, this is good, and 

Perk. 397. ſhall bind the others, becauſe they were compellable to aſſign it in ſuch 
Manner; but if one of them had aſſigned her a Rent thereout, in lieu of 
Dower, this ſhall not bind the reſt, Tora TINY could c not have been com- 
ie to it by Suit. 
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(1) of Severance and Survivozſhip : At” 


herein, 


TI, of the Right of Survivoſhip and what Things will forvive: 


Oo. Lit. 181, HE Jus accreſtendi, or Right of Survivorſhip, takes place only be- 
T tween Joint-tenants; as where Lands are given to two Men and 
their Heirs, the Survivor ſhall have the Whole; for being limited to 
them and their Heirs, the Feoffor or Donor hath thereby transferred 
the abſolute Property to them; but how the Word Heirs came to ſignify 
the Heirs of one of them, * as to exclude the Heirs of him who died 
firſt, is not eaſy to be determined, and can be accounted for no other- 
wiſe than that both Toint-tenants being intitled to the Whole during 
their reſpective Lives, the Survivor having continued longeſt in Poſſeſſion 
was therefore preſumed to have done moſt Service to the Feud, and 

| upon that Account was allowed to tranſmit it to his Heirs , alſo, ſays my 

Salk. 392. Lord Chief Juſtice ts the Common Law does not love to multiply 


Tenures 
Co. Lit. 181. So if Land be given to two Men for Life or Years, they are Joint- 
b. tenants, and the Survivor ſhall hold the Whole for his Life, or ang 


to the Numker 98 Tears limited 1 in the Conveyance. 


But 
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| Joine-renants'a and W Tenants in: common. 


— 


But if a Man letteth Lands to A. and B. during the Life of A. if B.. Co. Lit. 18 1. b. 
die, A. ſhall have all by Survivorſhip; but if 4. die, B. ſhall have no- 
thing. 


* Pa e * 
* A naked Truſt or Authority cannot ſurvive ; but à Truſt "Og with Co. Li. 181 4 
an en tall ſuryive together with | It, ou os on 
* 8 0 u de Head o 


Truſts. 

1 a Leaſe be made to A. and. B. for their Lives, TY che Life of the Co. 
lotigeſt Liver of them, and they make Partition, and then . dies, the 2. 
Leffor ſhall enter into his Part; for B. has no Title to it, becauſe; the: Rol. Abr. 
Right of Survivorſnip was loſt by the Partition, which deſtroyed the To 
Joint-tenancy ; nor will the Words to the longeſt Liver be of any Uſe to B. 
becauſe they were void at firſt, being no more than, the Law implied; in the 
Joint-Eſtate. 


'Two Are of a ReatChaiis or ha Sect od one of them 33H. "PAY b. 


Lit. 191. 


dies, the Survivor ſhall recover all the Arrearages which incurred and 15 E. 3. 
became due in the Life-time of his Companion. A is 18. 


Two Joint-tenants ſow their Land with Corn, and one of them dies, __, 8 
the Corn ſown ſhall go to the Survivor, and the Moiety ſhall not be to the 727. 
Executors of the Perſon deceaſed; for they are N 1 to carry on the 


Cultivation of the Soil by (a Joint- Stock. (4) So if two 


oint- t 
ſow their Land, and one of them lets his Moiety foe Turk and he who did not t let dies, rs hall 


have the Corn as Survivor. Owen. 102. 


But if Huſband and Wife are © Join nee and the Huſband ſows the Rol. Abr. | 
Land with Corn, and dies, the Crop ſhall go to the Executors of the Huſ. 727- & vide 
band, as it ſeems; for this Land is not cultivated by a Joint-Stock, but is oye "— 
totally the Corn of the Huſband, and the Property of it ſeems not to be 2 


Authorities 
loſt by committing it to the Joint-Poſſeſſon, no more than if it had been there cited. 


ſown in the Land of the Wife only. 
So if there be two Tenants in common, and one of them ſow the Land, Perk. ſ. 523. 
and die, his Executors ſhall have the Corn; becauſe they have differenc In- 
tereſts, and are ſuppoſed to cultivate by different Stocks, and not by a joint 
one. oo 


2. At what Time the Right of Survivorſhip is to take place, 


This Right is to take place immediately upon the Death of the Joint- Co. Lit. 181, 
tenant, whether it be a natural or civil Death; as if there be two Joint- b. | 
e and one of them enters into Religion, the Survivor ſhall have the 1 
Whole. 

Alſo it it is laid down as a Rule, that there ſhall be no Right of Survivor- On, 11. 188. 
ſhip, unleſs the Thing be in Jointure at the Inſtant of the Death of him b 


who firſt dieth; Nibil de re accreſcit ei qui nibil in re quando Jus accreſeeret | 


Babet. 


Therefore if there be two Joint. tenants of a Rent, and one of them Co. Lit. 188, 
diſſeiſe the Tenant of the Land, this is a Severance of the Jointute for a b. 
Time; for the Moiety of the Rent is ſuſpended by Unity of Poſſeſſion 
and therefore cannot ſtand a Jointure with the other Moiety in Poſſeſſion, 
ſo that if during ſuch einde one Joint-tenant dies, there can be no 
Survivorſhip. 

Two Femes Joint-tenants of a Leaſe for Years, one of them taketh _g Lit. 185. 
Huſband, and dieth, yet the Term ſhall ſurvive ; for though all Chattels b ; 
real are given to the Huſband, if he ſurvive, yet the Survivor between the - 
Joint-tenants is the elder Title, and after the Marriage the Feme continued 
ſole poſſeſſed ; for if the Huſband dieth, the Feme ſhall have it, and not 
the Executors of the Huſband ; but otherwiſe i it is of perſonal Goods. 


3 3. What 
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£-tenants and Tenants in common, 


* Page 206 3. What Diſpoſition will work a Severance, and defeat the Right 


5 of Survivorſhip: And herein, 


1. What Diſpoſition with a Stranger will work a Severance. 


Co. Lit. 186. Although Joint-tenants are ſeiſed per mie & per tout, yet to divers Pur- 
a. | Poſes each of them hath but a Right to a Moiety; as to infeoff, giye or 


demiſe, or to forfeit or lofe by Default in a Præcipe; and therefore where 
| there are two or more Joint-tenants, and they all join in a Feoffment, each 

of them in Judgment of Law gives but his Part. 5 
Co. Lit. 186. So if there be two Joint-tenants, and they both make a Feoffment in 
a. Fee, a Gift in Tail, or Leaſe for Life, Sc. upon Condition, and that for 
| Breach thereof one of them ſhall enter into the Whole, yet he ſhall enter 


(a) But every but into (a) a Moiety, becauſe no more in Judgment of Law paſſe 45585 


Joint-tenant him. 
may warrant | | . . | 
the Whole, becauſe a Man may warrant more than paſſeth from him. Oo. Lit. 186. a. 
Co. Lit. 136. Tf one Joint-tenant bargains and ſells his Meiety, and dies before the 
15 Deed is inrolled, yet the Deed being afterwards inrolled ſhall work a Se- 
verance ab initio, and ſupport by Relation the Intereſt of the Bargaine. 
But if one Joint-tenant bargains and ſells all the Lands, and before 
Inrolment the other dies, his Part ſhall ſurvive ; for the Freehold not bei 
out of him, the Jointure remains, and though afterwards the Deed is in- 
rolled, yet only a Moiety ſhall paſs ; for the Inrolment by relation cannot 
make the Grant of any better Effect than it would have been if it had taken 
effect eee | 


Cro. Jac. 53» 
Co, Lit. 186. 
Bull. 3. 


2 


Co. Lit. 185. If a Recovery be had againſt one Joint-tenant, who dies before Execy- 
tion, the Survivor ſhall not avoid this Recovery, becauſe that the Right of 
the Moiety is bound by it. = 

2 Vern, 63. If one Joint-tenant agree to alien, and does it not, but dies, this will 

That ſuch an not ſever the Joint-tenancy, nor bind the Survivor. h 

Agreement | 

does not bind at Law. Co. Lit. 184. b. 185. a. 


preced. Chan. Two Foint-tenants of a Church Leaſe, one whereof being taken fick in a. 


124. _ Journey, to ſever the Jointure and provide for his Wife ſends for the School- 


9 385. Maſter of the Town, (who was the only Perſon he could get to come at 
8. C. him) and acquainted him with his Intentions, and deſired him to prepare 


, an Inſtrument for that Purpoſe ; the Schoolmaſter drew a kind of Deed of 
Gift of the Leaſe from the ſick Man to the Wife, which he executed, 
and died: and this being to the Wife, and void in Law, ſhe would have 
made it good in Equity, but was diſmiſſed, being voluntary and without 
Confideration. SF CO OO 55 


2. Wi bat Diſpeſtion or Conveyance by one Joini- tenant or Tenant in 
common, with bis Companion, will Work a Severance. 


* I be proper Conveyance by one ' Joint-tenant to another, and what 

LAG ie will moſt effectually ſever the Joint-tenancy, is a Releaſe ; but one Joint- 

Perk. . 163, Tenant cannat enfenff his Companion, becauſe they are both already 

w_ * feiſed: (b) ner mie & per nt; and this Manner of Conveyance paſſing by 
o. Lit. 193. 7 mop anne | | | 

b. 200, 2 nel Abr. 86. 45] And therefore if there be two Joint-tenants, and one releaſe to the 

other, this paſſeth a 1 


1 Fee without the Word Heirs, becauſe it refers to the whole Fee, which they jointly 
took, and are polled of by Porec * | Joingly 


of the firſt Conveyance, Co. Lit. 9, 200. — 


-  Joint-tenants and Tenants in common, 


” FR . 2 >. ITE * r! . 


—— 8 T4 


— 7 


Livery, cannot operate ſo as to give him what he already hath; but Te- 
nants in common cannot releaſe to each other, for a Releaſe ſuppoſeth the 
Party to have the Thing in Demand, but Tenants in common have ſeveral 


diſtin Freeholds, which one cannot transfer to the other without the 


Solemnity of Livery. | 


But though a Releaſe be the proper Conveyance from one Joint-tenant to Vent. 93; 
another, yet if the Jury find that the one Joint-tenant did grant or convey Sid. 452. 
to another, this amounts to a Releaſe; for they having found the ſubſtantial * Sand. 96. 


Part, the Court 1s to apply the Words according to the Operation they 5 7 


have in Law; but every ſuch Conveyance muſt be pleaded as a Releaſe. S. C. Colo 


p | | ver. Wilkins, 
4 Mod. 151. S8. P. 8 Mod. 240. Fitzgib. 275. 


So if there be two Joint-tenants for Life, and one is a Feme Covert, and 2 Rol. Abr. 
the Baron and Feme levy a Fine to the other Joint-tenant, and thereby * * 
grant totum & quicquid in the Land for the Lite of the Wife, upon the 3 " 
Death of the other Joint-tenant the Leſſor may enter, for the Fine enured Scawen; 65 
by way of Releaſe, and then the other Joint-tenant muſt have claimed the vi 6 Co, 78, 
Whole 3 the firſt Feoffment, ſo could have had the Whole but for his b; S. P. 
own Life. 25 | | 


An Agreement between Joint-tenants of an Advowſon, that they ſhould Carth. 505. 


be Tenants in common, and that each of them ſhould preſent, amounts to alk. 43. 

a Severance and Releaſe, | | . 

Ld. Raym. 
535. 12 Mod. 


N | | . 
If there be two Joint-tenants of a Rent, the one may releaſe to the Leon, 167. 


other; but if the Rent be behind, the one cannot releaſe his Intereſt in the 1 It's a Choſe 
Arrearages Þ to another. 3 5 in Action. 
One Joint-tenant or Tenant in common may let his Part for (5) Years Co. Lit. 186. 
or at Will to his Companion; for this only gives him a Right of taking the a. | 
whole Profits, when before he had but a Right to the Motety thereof, and Owen 102. 


he may contract with his Companion for that Purpoſe, as well as he may ws Jac. 83, 


I, 
Moor pl. 194. 


. ; 3 6) If Fath 
and Son be Joint-tenants for 100 Years, and the Son takes a Leaſe from the Father of wal bo I * 
to begin, Oc. the ſame ſhall conclude the Son to claim the whole Term or Parcel of it by Survivorſnip. 
2 Leon, 159. ſaid by Plowden, and agreed to by the Court, 


with any Stranger. 


A Partition or Severance between Joint-tenants of a (c) Freehold muſt , Rol. Abr 
be by Deed, becauſe by the Notoriety of Inveſtiture they take it jointly ; 255. „ 
and to alter that, a Matter of Solemnity is required, which is a Deed; but Co. Lit. 69. a. 
Tenants in common may make a Partition without Deed; becauſe that is (©) But Joints 
only a ſetting out by Metes and Bounds, according to the firſt Inveſtiture, yn 2 


. 5 3 Vears might 
which gave each of them diftin&t Moieties. "make Part 
Sg | tion without 


, Deed before the Statute 29 Car. "Fs 3. of Frauds and Perjuries. Co, Lit. 187. a, 
3. At what Time ſuch Diſpofition muſt be made to take effett. 


| Regularly every Diſpoſition by one Joint- tenant to bind his Compa- r - Fab 
nion muſt be (4) an immediate Diſpoſition ; for the ſurviving Joint- 848. 


. | : 5 ; - (4) That if 
one,Joint-tenant covenants to ſtand ſeiſed to the Uſe, We, of the Moiety of his Companion after his Death, 


no Uſe ſhall ariſe, becauſe but a bare Poſſibility, Noy 14. And though he ſurvive his Companion. 


Moor 776,—lf two Joint-tenants be ofa Term, and the one of them grant to J. S. that if he pay to 


him 101, before Michaelmas, that then he ſhall have his Term; the Grantor dieth before the Day, J. S. 
Pays the Sum to his Executors at the Day, yet he ſhall not have the Term, but the Survivor ſhall hold 
place; for it was in nature of a Communication, Co. Lit. 184-5, ——That an Agreement by one 
Joint-tenant to alien will not be decreed in Equity. 2 Vern, 63. | 


— 
- 
So 


_ — 
K 
— OE WER 


— 


3 


2 —— 


— — — 4 — 
Sn" ws 


= — r —» By 
— 
8 — 
3 ů — 


PPP 


— SAS 4 
— . a 
9 Pa part IR 


r 1 
** — md 


Jolnt⸗ tenants and Tenants in tommen. 


| 1 Page 208 * tenant claiming the Whole by the orightal Inveſtiture, the Whole muſt 
„ deſcend to him, unleſs his Companion hath diſpoſed of it from him in his 
{HY Life: time. 

Wk Co. Lit. 185, But if two Joint-tenants are in Fee, and one lets his Motery to J. S. for 
| il 5 7 Years, to: begin after his Death, this is good, and ſhall bind the other, if 
[ay 8 voi he ſurvives, becauſe this is a preſent Diſpoſition, and binds the Land from 
WAR: the Time of the Leaſe made, fo that he cannot after avoid it. 

21M Lit. ſ. 289. But a Deviſe for Years in ſuch Manner by one Joint tenant will not bind 
Wh 405. Abr. the other ſurviving, becauſe that is no preſent Dilpoſition, nor binding on 


the Deviſor himſelf, inaſmuch as he may revoke or cancel his Will, and ſo 
deſtroy that Deviſe. 
Lit. ſ. 287. Alſo if there be two Joint-tenants of Lands, and one of them de viſees 
* ſ. =— away that which belongs to him, and dies, this is a void Deviſe, and the 
N Deviſee takes nothing, becauſe the Deviſe does not take effect till after the 
pl. 1074, Death of the Deviſor, and then the ſurviving Joint-renant takes the Whole 
by a prior Title, viz. from the fiſt Feoffment; but in this Caſe if the 
Deviſor ſurvives the other Joint-tenant, then the Deviſe is good for the 
HY Whole, becauſe he being the ſurviving Joint-tenant, has the Whole by 
| Survivorſhip, and then the Words of the Will are ſufficient to carry the 
Whole Eſtate; beſides, at the Time of making the Will though he was not 
ſole Tenant, yet he was ſeiſed per mie & per out, and it is impoſſible to 
fix upon any particular Part which he meant to deviſe, becauſe he could 
not then call one Part of the Land more his own than another, and the moſt 
genuine Conſtruction ſeems to give the whole Land, ſince he was ſeiſed per 
tout of it at the Time of the Deviſe. | 
co. Lit. 59. b. Alſo, if there are two Joint-tenants, and one of them ſurrenders his 
Rol. Abr. Moiety to the Uſe of his laſt Will, and dies before the Surrender is pre- 
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Ul 501. ſented, having made his Will, this is a Severance of the Jointure; for 
1 being preſented i it relates to the Time of the firſt Surrender. 

MH Poph. 96. If two Joint-tenants for Life are, and one of them makes a Leaſe for 
Ui! Moor pl. 5 14. Years of his Moiety, either to begin preſently, or after his Death, and 
1 e A dies, this Leaſe is good and binding againſt the Survivor; the Reaſon 
N e 4011.  Whereof is, that notwithſtanding the Leaſe for Years, the Joint- tenancy 
1 | Dyer 187. a. in the Freehold ſtill continues, and in that they have a mutual Intereſt 
Wh _ Plow. 263. in each other's Life, ſo that the Eſtate in the Whole, or in any Part, is 
11 | yo age not to determine or revert to the Leſſor till both are dead; for the 
[27 | b. 185. a. 186. Life of the one, as well as of the other, was at firſt made the Meaſure of 
1 a. the Eſtate granted out by the Leſſor, and therefore ſo long as either of 


3 Bulf. 131. them lives, if the Joint-tenancy continues, he is not to come into Poſ- 
TO 'z,, ſeſſion; now theſe Joint-tenants having a reciprocal Intereſt in each other's 
wake when one of them makes a Lo for Years of his Moiety, this does 

not depend for its Continuance on his Lite only, but on his Life and the 

Life of the other Joint-tenant, whichſoever of them ſhall live longeſt, 

according to the Nature and Continuance of the Eſtate whereout it was 
derived; and then ſo long as that continues, ſo long the Leaſe holds good, 

and by conſequence ſuch Leſſee ſhall hold out the ſurviviog Joint-tenant 

and the Reverſioner till the Eitate whereout his Leaſe was derived be fully 
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determined. 
Co. 96. But if a Rent were reſerved on ſuch Leaſe, this is determined and 
_— 5 gone by the Death of the Leſſor ; for the Survivor cannot have it, be- 
4. 318. cauſe he comes in by Title paramount the Leaſe, and the Heirs of the 


(a) But guere Leſſor have no Title to it, becauſe; they have no (4) Reverſion or Intereſt 


if the Execu- jn the Land. 
tors or Admi- 


'niſtrators can- | - 


not maintain an Action of Debt or Covenant, either upon the Covenant in Law, or expreſs Covenant, 
for Payment of the * if the re be any. | | 
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Joint-tenants and Tenants in common. 
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* /. and B. Joint-tenants for their Lives, A. by Indenture leaſes the * Page 209 
Moiety which he holds in Jointure with B. to C. for ſixty Years from the Cro. Jac, 91. 
Death of B. if he the ſaid A. ſhall ſo long live, and demiſes the other gy pl. 
Moiety to C. for ſixty Years from his own Death, if B. ſhall ſo long live; iet . 
then A. dies, and B. ſurvives; and it was adjudged that this Leaſe was void Horton. 
for both Moieties; for by the firſt Words it was a good Leaſe from A. of 
his Part upon the Contingency of his ſurviving B. but that never happened, 
and as to B's Part, A. had not Power to leaſe or contract for it during the 
Life of B. though he had happened after to ſurvive him, for that was but 
a bare Poſſibility, which could not be leaſed or contracted for, and there- 
fore the Leaſe was void in the Whole. | 5 

A. and B. Joint- tenants for their Lives, A. leaſes his Part for ſixty Years, Cro. Jac. 337. 
if he and B. ſo long live; then B. ſurrenders his Part, and takes back a Rol. Rep. 
new Eſtate; then A. dies, living B. and it was adjudged, that this Leaſe * 
made by A. was determined by his Death; for the Joint-tenancy, which 3 Rol. * 
would have given them or their Leſſees an Intereſt in each other's Life, is 131. Daniel 
by the Surrender of B. determined and gone, and then the Leaſe of A. ſtood and Vadding- 
ſingle upon his own Life, and conſequently by his Death is determined, e. 

So it would be if after ſuch Leaſe for Years by one Joint-tenant they had 
made! Partition of the Joint-Eſtate, and then the Leſſor had died, his 
Leaſe would be at an End, becauſe the Joint-tenancy, which ſhould have 
fupported it after his Death, is by the Partition defeated and gone. 


4. What ſhall be a total Severance, or but for a limited Time: 


It hath been holden in Equity, that if three Perſons are jointly intereſted Salk. 158. 
in the Truſt of a Term for Years, and one of them mortgages his third Lr verſus 
Part, that hereby the Joint-tenancy is wholly ſevered, and that it was not _ 
like the Caſe where a Perſon makes his Will, and atterwards mortgages his 
Eſtate, in which it was agreed to be no total Revocation; for my Lord 
Cowper held, that a Joint-tenancy was odious in Equity, and not like the 
Caſe of a Will, which might have been for the Benefit of the Mortgagor, 
and not have been revoked ; but that it was to the Diſadvantage of the 
Mortgagor that the Joint-tenancy ſhould continue; for thereby, if he hap- 
pen to die firſt, all his Eſtate and Intereſt goes from his Reprelentatives to 
the Survivor. 5 | | 

If there be two Joint-tenants of a Rent, and one of them diſſeiſe the Co. Lit. 189. 
"Tenant of the Land, this ſevers the Joint-tenancy for a Time, the Moiety “ 
of the Rent being ſuſpended by Unity of Poſſeſſion, and therefore cannot 
ſtand in Jointure with the other Moiety in Poſſeſſion, > 

If two Joint-tenants be of a Term, and the one grants Parcel of the Cro. Eliz. 33, 
Term to a Stranger, by this the Jointure of all is ſevered. Sms Caſe, 


4. How far the Charges or Incumbrances of one Joint-tenant ſhall 
affect the Survivor. COD 


Regularly all Grants or Charges by one Joint-tenant out of the Land fall Lit. f. 286. 
off with his Life, and cannot affect the Survivor, becauſe there being no Co.Lit.184.b; 
immediate Diſpoſition of the Land itſelf, that comes whole and intire to the Bridgm. 43. 
Survivor under the firſt Title, and by conſequence over-reaches all interme- 
diate Charges or Grants thereout by the other Joint-tenant who is dead. 

* Therefore if one Joint-tenant acknowledge a Recognizance, or a Statute, * Page 210 
or ſuffereth Judgment in an Action of Debt, Cc. and dieth before Execu- On. 184. 

| tion - 
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Joint-tenants and Lenants in common. 
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(a) 80 if one tion had, it ſhall not be executed (a) afterwards ; but if Execution be ſued 
Joint-tenant in the Life-time of the Conuſor, it ſhall bind the Survivor; alſo in all theſe . 
in Fee-ſimple Caſes, if he that charges ſurvive, it ſhall bind for ever. 
be indebted 


to the King, and dieth, after his Deceaſe no Extent ſhall be made upon the Land in the Hands of the Sur- 
vivor. Co. Lit. 185. a. | 


Co. Lit. 186, But if one Joint-tenant grant Vifuram, or Herbagium terre, for Years, 
b, and dies, this ſhall bind the Survivor. So if two Joint-tenants are of a 
Water, and one grants a ſ-parate Piſcary for Years, and dies, this ſhall bind 
the Survivor; becaule in theſe Caſes, the Grant of the one Joint-tenant gives 

an immediate Intereſt in the Thing itſelf whereof they are Joint-tenants, 

Co.Lit.184.b, Alſo, tho? a Statute or Recognizance acknowledged by one Joint-tenant 

2 Rol. Abr. ſhall not bind his Companion, unleſs Execution was taken out in the Life- 

88. time of him who acknowledged it; yet if after ſuch Acknowledgment, the 

f * V Joint - tenant who acknowledged it had releaſed to his Companion, the Land 

ga- 

: very's Caſe, would be chargeable with the Statute, tho“ he who acknowledged it had 
died before Execution, becauſe his Acceptance of the Releaſe prevents his 

| claiming by Survivorſhip. 

2 Sand. 28, So if one Joint-tenant in Fee acknowledges a Recognizance, and after- 
wards both Joint-tenants bargain and ſell the Lands to a Stranger, who re- 
conveys it to them, and then he who acknowledged rhe Re cognizance dies, 
the Moiety of the Land ſhall be 3 with the Recognizance notwith- 
ſtanding the Survivorſhip. | 


6. Of Severance by Operation of Law. 


2 And. 2022 Tf a Man hath Iſſue three Sons, and he deviſes to his two youngeſt Sons 
Lands to them jointly for their Lives, and the eldeſt Son, who hath the 
Reverſion in Fee, dies, by which it deſcends to the ſecond Son, this by 
Operation of Law is a Severance of the Joint-tenancy. 

6 So if there be three Joint-tenants for Life, and the Reverſion is granted 

22 Cafe, to one of them, the Jointure is ſevered as to the third Part of him to whom 

Co. Lit. 132. the Reverſion is ſo granted. | 


Db. 8. P. 
Cro. Eliz. ts 570. 8. P. 2 Sand. 386. S. C. cited. 2 Co. 58. 


2 Co. 58. If two Joint-tanants levy a bile and declare no Uſes, they are ſeized as 
betore. 

If Land be given to two jointly with Warranty, and one of them makes 

a Feoffment of his Part, the Warranty is loſt as to him, but the other may 

Hob. 2 5. vouch for his Moiety; but if they make Partition, the Warranty 1s loſt as 


(5) But if to both by the (5) Common Law. 
they make 


Partition puiſuant to the Statute 31 H. 8. c. 1. C 32 H. 8. c. 32. the Warranty remains, becauſe theß 
do ĩt by e © Co. Lit. 187. 6 Co. 12. b. 


Co. Lit. hed If one Joint-tenant in Fee take a Leaſe for Years of a Stranger, by 
% _-.- "Deed indented, and dieth, the Surveyor ſhall not be bound 2 the Con- 
5 ae becauic he claims above it, and not under it. 


y Page: 211 7, Of Severance by Computiion of Law ; and therein of the Writ 
1 75 0644 de Partitione Jac enda, 


Lit. f. 290. At common Law: Joint-tenants and Tenants in common were not 
Co. Lit. 187. compellable to make Partition, except by the Cuſtom of ſome Cities and 
Boroughs. | | 2 | But 


by , rr =. ” + 2 " - E : ove + * 
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alſo it lay againſt the Alienee of a Coparcener, for a Coparcener cannot by 165. 4. 
her Alienation deveſt the Right of her Siſter to divide the Eſtate 


4 


But now by the 31 H. 8. cap. 1. reciting the Inconveniences which 


Joint-tenants and Tenants in common lay under, from one Joint - tenant's 


or Tenant's in common Occupying the whole Land, or Receiving the whole 
Profits, it is enacted, Sec. 2. That all Joint-tenants and Tenants in 


common that now be, or hereafter ſhall be of any Eſtate or Eſtates of N 
(a) Inheritance in their own Rights, or in Right of their Wives, of any (% The Sta- 
Manors, Lands, Tenements or Hereditaments within the Realm of tate 32 H. 8. 
England, Wales, or the Marches of the ſame; ſhall and may be coated c. 32. zires 
and compelled by virtue of this preſent Act, to make Partitions between the like Re- 
them of all ſuch Manors, Lands, Tenements and Hereditaments, as they 1 N 
now hold, or hereafter ſhall hold as Joint-tenants or Tenants in common Tesants in 
by Writ de Partitione facienda, in that Caſe, to be deviſed in the King common for 
our Sovereign Lord's Court of Chancery, in like Manner and Form as Life or Years 
Coparceners by the common Laws of this Realm have been and are | 
compelled to do, and the fame Writ to be purſued at the common Law: 

« Provided that every of the ſaid Joint-renants or Tenants in common; 

and their Heirs, after ſuch Partition made, ſhall and may have Aid of the 

other, or of their Heirs, to the Intent to dereign the Warranty Paramount, 

and to recover for the Rate as is uſed between Coparceners after Partition 

made by the Order of the Common Law.“ e | 


Before theſe Statutes the Writ of Partition was confined to Coparceners ; Co.Lit. 1 5.4. 


nor can ſhe Dyer 98. b. 


deſtroy her Writ of Partition; but the Alienee had no ſuch Writ of Parti- 
tion, becauſe ſuch Alienee took an undivided Moiety; nor was the Alience 
under the Reaſons on which the Law had founded fuch Right of Diviſion, 
which was, that the Inheritance might be ſeparated aftet Marriage into di- 
ſtin& Families; and for the ſame Reaſons the Tenant by the Cortefy, tho“ 
he came in by the Act of Law, could not have this Writ, tho? it lay againſt 
him by the ſurviving Coparcenerre. 


But now by force of theſe Statutes, the Alienee of one Parcener may Co. Lit. 155: 


have a Writ of Partition againft the other Parcener, becauſe they are Tenants a. 


in common. 


So Tenant by Curteſy ſhall have a Writ of Partition upon the Statute Co. Lit. 15%, 


32 H. 8. cap. 32. for though he is neither Joint-tenant nor Tenant in com- b. 


mon, yet being in equal Miſchief with thoſe to whom th 
Remedy, he is within the Equity thereof. - 


e Statute gives this 


But if three Coparceners are, and a Stranger purchaſe the Part of one of And. 30. pl. 


them, he cannot join with either of the two Coparceners in a Writ of Par- 72. 

tition, either at common Law or by force of the Statute; for the Words Co. Lit. 175. b 
of the Preamble of the Statute are, And none of them by the Law doth or 3 5 
may know their ſeveral Parts, &c. and cannot by the Laws of this Realm mate] £0 age 
Partition without their mutual Aſſents : Now in this Caſe one of them, v 
the Parcener may have a Writ of Partition at common Law, and therefore 


"Ac Bendl. 42. pl. 
VIZ. 76. 


cannot come within the Preamble and Intent of the Act, and ſo cannot join 


with the Purchaſer in a Writ of Partition brought upon it. 


in common grounded on this Statute, and concludin 

is ſufficient, without reciting the Caſe particularly, f 
the Statute; for the Framing of the Writ is left to the Clerks in Chancery, 
and muſt be according to the Form which they have deviſed; 


* It hath been holden, that a general Writ by Joint-tenants or Tenants * 
contra formam Statut. Cro. Elia. 

A ee 
o as to bring it within 2 2 | 
Ero. Eliz. 


759 
2Lutw. 1019. 


In this Writ Partition may be demanded of the View of Frank- pledge, 8 


pledge, i 
together with a Manor; for though it be not ſeverable of itſelf, nor partible, rave 225 
yet the Profits thereof may be divided, or it may be divided thus: that the 
one ſhall have it at one Time, and the other at another; alſo bein 


Sir George 
g demanded Mor and 
- YE with Brown ver. 


Vor. III. 4 A Oates: 
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Jolnt⸗tenants and Tenants in common. 


— 


with the Manor, it may well be entirely all otted to one, and the Land in 
Recompence to another. 
Booth 245. 


In this Action there are two Judgments; he firſt is Qued Par:itio fat inter 

8 7 248. partes prætlittas de tenementis precie.. cum pertinen. and upon this the:e 

% Lit. 107. goes out a Judicial Writ to the Sheriff to make Partition, WHICH, recites, firſt 
Is the Sheriff 

the Writ of Partition and Judgment, and then commands the Sheriff, to- 

(a) The She- gether with twelve Men of the Vicinage, &c. to go in (a) Perſon ro the 


n go Tenements to be divided, and there in the Preſence of the Parties, (if they 
In Ferion, o- 


75 appear on Summons to be made) by the Oaths of thoſe twelve Men, t to make 
— an equa] and fair Partition, and allot to each Party their full andjutt Share, and 
thereof the then return the Inquiſition of the Partition annexed to the Writ, under tne 


Court will ſtay Seals of _ Sheriff, and the Jurors, whoſe Names are like wiſe to be returnec. 
the filing of 

the Return, ns award a new Writ, for the Writ being his Commiſſion, he cannot deviste Trom 4 it; but if 
the Sheriff returns that he was there in Perſon, and this Return is received and filed, then tiny taformatioh 
to the contrary comes too late; becauſe by the filing it is become Matter of Record, again which no Aver- 


ment in Pais lies; 3 neither can the Party have Error upon the Nag Cro. Eliz, 9, 10. Che $ Caſe. 
| 1 A 4 : 


A 
. ec * 


Co. Lit. 169. When he Inquiſition i is * n upon Viotioh ce co ths Chart: 
Pn the ſecond. Judgment. is given in this Manner: Jdeo confi iderat ba nah Cur 
quod Partitio firma & ſtabilis in perpetuum teneatur. | 0 - 1 
— K 3 la a. Wiit of Partition, if che Judgment be giuen quod Polit ot; and 
Berkley and thereupon a Writ is directed to the Sheriff to make Partition, no Writ of 
Counteſs of Error lies hereupon, for the Judgment is not compleat till the Sheriff's Re- 
Warwick. turn, and the ſecond Judgment which the: Law requires heteupon, vis. quod 
2 Eliz. Partitio, Cc. for before that the Plaintiff may be nonſuit, or he may, upon 
1 has. the Return of the Sheriff, ſuggeſt to the Court that the Partition is not 


Noy 71 S. C. equal, and fo have a new Taten and may 10 nen eee the laſt 
adjudged. . Judgment. 
Cro. Jac. 324. | 


2 Bulſ. 104. like Cafe adjudged, 7 wide 2 Rol. Rep. 125. 2 Bull. 119. 55 


ti i 
'4 . 4 2414 * 5 4 


— EX 
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Cro. * lf the Writ be brought ay: one Joint-tenant againſt brew aud 3 


happens to be Error in the Execution of it, and one of the Defendants 
releaſes all Errors to the Plaintiff, this ſhall not bar the others; for each 


having a diſtin& Intereſt hall: not be Fee by the Relealo of his 
Companion. 


Dyer 265. pl. A. and B. Tenants in common of a Manor, A. pace ſeveral 
| | | „ 5 Freeholds that lay ſo mixed with the Deceſe Lands of the Manor that 


they could hardly be diſtinguiſhed from them; B. brings a Writ of Par- 
| | 1 tition of the Manor only; and it was adjudged that Partition ſhould be 
| i made, and a Writ awarded accordingly ;, upon the Execution of which 
| Writ A. comes to the Sheriff and Inqueſt, and informs chem with the 
- Purchaſe of the Freeholds, that are not Parcel of the Manor, and 
bids them take care how they make Partition of all the- Lands within 
4 ſuch a Compaſs, leſt they offer, Violence; to their Conſciences; but does 
not ſhew them the Freeholds diſtinctly, nor the Limits of the Manor, 
8 obliged the Sheriff to adjourn to a certain Day, on which one 
of the Inqueſt made Default; and t thereupon; the Sheriff returns a Fine 
8 Page 213 of 40s. with an Account of the Difficulties they met with, C ulterius 
'  propter Brevitatem temporis Breve illud exequi non poluit, it was held, that A. 
ought to ſhew the Bounds of the ſeveral Freeholds that he purchaſed, .or the 
Number of the Acres; but if no Light or Evidence is given by either 
Party to the Inqueſt, and they make Partition de tanto quantum reſumitur & 


 dignoſcitur per Præſumptiones, it is good; for they are under an Obligation 
ko execute > thio Commands: of "oe Court at their Peril. 
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If after the Awarding of the judicial Writ, and before the Return of it, Daliſon 59: 
the Defendant dies, yet the Partition is good, and the Writ ſhall not abate, 
becauſe before the Death of the Defendant Judgment was given that Par- 
tition ſhould be made; and though upon the Return of the judicial Writ 
there is another Judgment given, yet that is given in Confirmation of the 
firſt Judgment; it ſeems likewiſe, that upon the Return of the judicial 
Writ no Exception can be taken to it; therefore it is not material whether 
the Defendant be dead or alive, ſince he can 


8 dan have no Advantage by any 

Plea on the Return eff the Wri ... on RR | 
The Procels in this Writ is Summons,” Attachment, and Diſtreſs F. N. B. 62. 

infinite. Y >6Qu 271 TO e 


| A. and B. were Joint-tenants for Years, B. ſuffers C.'to occupy his Cro. Jac. 218. 
 Moiety with him, and A. brings a Writ of Partition / againſt B. and C. Bee4* verlas 
ſuppoſing that B. had granted a Moiety of his Part to C. C. ſhews that 
he was but Tenant at Will to B. whereupon the Writ abated; whether 
A. might have another Writ of Partition againſt B. by Journeys Accounts, 
was the Queſtion ;: and reſolved, that he might; for the Poſſeſſion of C. 
was good Colour for bringing the Writ of Partition; and 4: 
notice what Eſtate C. had. ii 11657669 an 5061 


- 


Booth 245. 


could not take 

By the (a) 869 V. 3. cap. 31. intitled an Act for the eaſier ob- (a) And 
taining Hartitions of Lands in Coparcenary, Joint-tenancy and Tenancy made pp, 
in common, reciting, That whereas the Proceedings upon Writs of Par- be z & 4 
tition between Coparceners by the common Law or Cuſtom, Joint- Azz, c. 18: 
tenants and Fenants in common are found by Experience to be tedious, ſ. 2. 
chargeable, and oftentimes ineffectual, by reafon of the Difficulty of 
diſcovering the Perſons and Eſtates of the Tenants of the Minors, 'Mef- 
ſuages, Lands, Tenements, and Hereditaments to be divided, and the 
defective or dilatory executing and returning of the Proceſs of Summons, 
Attachment and. Diſtreſs, and. other Impediments in making and eſta- 
bliſhing of Partitions, by reaſon of which divers Perſons having undi- 
vided Parts or Purparts, are greatly oppreſſed and prejudiced, and the 
Premiſſes are frequently waſted and: deſtroyed,” or lie uncultivated and 
unmanured, ſo that the Profits of the ſame are totally or in a great 
meaſure loſt ; for Remedy whereof it is enacted, That after Proceſs 
of Pone, or Attachment returned upon a Writ of Partition, Affidavit 
e being made by any credible Perſon of due Notice given of the ſaid 
«© Writ of Partition ta the Tenant or. Tenants to the Action, and a Copy 
„thereof left with the Occupier, or Tenant or Tenants, or, if they can- 
“ not be found, to the Wife, Son, or Daughter, (being of the Age of 

ce twenty-one Years, or upwards,) of the Tenant or Tenants, or to the "= 
* Tenant in actual Poſſeſſion by Virtue of any Eſtate of Freehold or for 
„Term for Tears, or - uncertain Intereſt, - or at Will, of the Manors, 
« Lands, Tenements or Hereditaments whereof the Partition is de- 
„ manded, (unleſs the ſaid Tenant in actual Poſſeſſion be Demandant in 

« the Action, ) at leaſt forty Days before the Day of Return of the ſaid 
« Pone or Attachment, if the Tenant or Tenants of ſuch Writ, or any 

of them, or the true Tenant to the Meſſuages, Lands, Tenements, 

and Hereditaments as aforeſaid, ſhall not in ſuch Caſe within fifteen 
Days after Return of ſuch Writ of Pone or Attachment cauſe an Ap- 
„ pearance to be entred in ſuch” Court where ſuch Writ of Pone or 
« Attachment ſhall be returnable, then in Default of ſuch Appearance, 
« the Demandant having entered his Declaration, the Court may pro- 
* ceed to examine the Demandant's Title, and Quantity of his Part and * Page 214 
« Purpart, and accordingly as they ſhall find his Right, Part and Pur- 
% part to be, they ſhall for ſo much give Judgment by Default, and 
« award a Writ to make Partition, whereby ſuch Proportion, Part and 
% Purpart may be ſet out ſeverally; which, Writ being executed, after 


« eight 


* 
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eight Days Notice given to the Occupier, or Tenant or Tenants of the 
Premiſſes, and returned, and thereupon final Judgment entred, the 
ſame ſhall be good, and conclude all Perſons whatſoever, after Notice 
as aforeſaid, whatever Right or Title they have, or may at any Time 
claim to have, in any of the Manors, Meſſuages, Lands, Tenements, 
and Hereditaments mentioned in the ſaid Judgment and Writ of Par- 
tition, although all Perſons concerned are not named in any of the Pro- 

ceedings, nor the Title of the Tenants truly fet forth 


„ Provided always, That if ſuch Tenant or Perſon concerned, or 


either of them, againſt whom or their Right or Title ſuch Judgment 
by Default is given, ſhall within the Space of one Vear after the firſt 
Judgment entered, or in caſe of Infancy, Coverture, you ſane Me- 
moriæ, or Abſence out of the Kingdom, within one Year after his, her, 
or their Return, or the Determination of ſuch Inability, apply them- 
ſelves to the Court by Motion where ſuch Judgment 'is entered, and 
ſhew a good and probable Matter in Bar of ſuch Partition, or that the 
Demandant hath not Title to ſo much as he hath recovered, then in 
ſuch Caſe the Court may ſuſpend: or ſet afide ſuch Judgment, and 
admit the Tenant and Tenants to appear and plead, and the Cauſe 
ſhall proceed according to due Courſe of Law, as if no ſuch Judgment 
had been given; and if the Court upon hearing thereof ' ſhall adjudge 
for the firſt Demandant, then the ſaid firſt Judgment ſhall ſtand con- 
firmed and be good againſt all Perſons whatſoever, except ſuch other 
Perſons as ſhall be abſent or diſabled as aforeſaid ; and -the Perſon or 
Perſons ſo appealing ſhall be awarded thereupon to pay Cofts; or if 
within ſuch Time or Times aforefaid the Tenants or Perſons concerned, 
admitting the Demandant's Title, Parts and Purparts, ſhall ſhew to 
the Court any Inequality in the Partition the Court may award a new 
Partition to be made in Preſence of all Parties concerned, (if they 
will appear,) notwithſtanding the Return and filing upon Record the 
former, which ſaid ſecond Partition returned and filed ſhall be good 
and firm for ever againſt all Perſons whatſoever, except as before ex- 
cepted. | | | 

80 70 it is further enacted, That no Plea in Abatement ſhall be ad- 


mitted or received in any Suit for Partition, nor ſhall the ſame be abated 


by reaſon of the Death of any Tenant. 


And it is further enacted, That when the High Sheriff by reaſon 


of Diſtance, Infirmity, or any other Hindrance, cannot convenient] 
be preſent at the Execution of any Judgment in Partition, in ſuch Caſe 


the Under Sheriff, in Preſence of two Juſtices of the Peace of the 


County where the Lands, Tenements, or Hereditaments to be divided 
do lie, ſhall and may proceed to Execution of any Writ of Partition 
by Inquiſition in due — of Law, as if the High Sheriff were then 
perſonally preſent; and the High Sheriff thereupon ſhall, and is hereby 
enabled and required to make the ſame Return as if he were perſonally 
preſent at ſuch Execution; and in caſe ſuch Partition be made, re- 
turned and filed, he or they, that were Tenant or Tenants of any of 
the faid Meſſuages, Lands, Tenements, and Hereditaments, or any 
Part or Purpart thereof, before they were divided, ſhall be Tenant or 
Tenants for ſuch Part ſet out ſeverally to the reſpective Landlords or 
Owners thereof, by and under the ſame Conditions, Rents, Covenants, 


and Reſervations where they are or ſhall be ſo divided: and the Land- 


lords and Owners of the ſeveral Parts and Purparts ſo divided and 
allotted, as aforeſaid, ſhall warrant and make good unto their reſpective 
® Tenants the ſaid ſeyeral Parts ſeverally after ſuch Parcitition, as they 
are or were bound to do by any Copy, Leaſes, or Grants of their re- 
ſpective Parts before any Partition made; and in caſe any Demandant 
be Tenant in actual Poſſeſſion to the Tenant to the Action for his Part 
and Proportion, or any Part thereof, in the Meſſuages, Lands, Tene- 

| 2 | « ments, 
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& ments, and Hereditaments to be divided by Virtue of a Writ of Partition ; 


« as aforeſaid, for any Term of Life, Lives or'Years, or uncertain Intereſt; 
de the ſaid Tenant ſhall ſtand and be poſſeſſed of the ſaid Purparts and Pro- 
« portions for the like Term, and under the ſame Conditions and Cove- 
© nants, when it is ſet out ſeverally in 


* Statute or Law, for that Purpoſe. 


purſuance of this, or any other Act, 


And it is further enacted, That the reſpedive Sheriffs, their Under- 
« Sheriffs and Deputies, and, in caſe of Sickneſs or Diſability in the 
„High Sheriff, all Juſtices of the Peace, within their reſpective Divi- 
« ſions, ſhall give due Attendance to the executing ſuch Writ of Parti- 
<« tion, unleſs reaſonable Cauſe be ſhewn to the Court upon Oath, and 
« there allowed of, or otherwiſe be liable every of them to pay unto the 
& Demandant ſuch Coſts and Damages as ſhall be awarded by the Court, 
« not exceeding five Pounds, for which the Demandant or Plaintiff may 
« bring his Action in any of his Majeſty's Courts of Record at Weſtmin- 

. & fer, wherein no Eſſoign, Protection, Privilege, or Wager of Law ſhall 
<« be allowed, nor any more than one Imparlance; and in caſe the De- 
* mandant doth not agree to pay to the Sheriffs or Under Sheriffs, Juſtices, 
e and Jurors ſuch Fees as they ſhall reſpectively demand for their Pains 
« and Attendance in the Execution of the ſame, and returning thereof, 
% then the Court ſhall award what each Perſon ſhall receive, having reſpe& 
& to the Diſtance of the Place from their reſpective Habitations, and the 
about the ſame, for which they may 


e Time they muſt neceſſarily ſpend 
„ ſeverally bring their Actions.“ 
By the 7 Anne, cap. 18. it is enacted, 


That if Coparceners, or Joint- „ 4e, e. 1 


e tenants or Tenants in common be ſeiſed of any Eſtate of Inheritance 
« in the Advowſon of any Church or Vicarage, or other Eccleſiaſtical 
Promotion, and a Partition is or ſhall be made between them to preſent 
« by Turns, that thereupon every one ſhall be taken and adjudged to be 
<« ſeiſed of his or her ſeparate Part of the Advowſon to preſent in his or 
« her Turn; as if there be two, and they make ſuch Partition, each ſhall 
« be ſaid to be ſeiſed, the one of the one Moiety to preſent in the firſt 
Turn, the other of the other Moiety to preſent in the ſecond Turn 
46 jn like Manner if there be three, four or more, every one ſhall be ſaid to 


e ſeiſed of his or her Part, and to preſent in his or her Turn.“ 


* 


> 


—— 


(&) Joint-tenants and Tenants in common how 
to ſue and be ſued ; and herein of Summons 


and Severance. 


OINT-TENANTS being ſeiſed per mie & per tout, and deriving Co. Iit. 180. 
ſt jointly implead and be jointly im- b. 


by one and the ſame Title, mu 
pleaded with others. 


So though one Joint-tenant may diſtrain for Rent, yet he cannot bring 
an Action of Debt, nor (a) avow for Rent-Arrear without making himſelf 
Bailiff to his Companions, that they may be privy to the Suit, and be in- palner. 


titled to their Shares upon his Recovery thereof in their Right. 


1 


Carth. 328. 
Pullen and 


5 Mod. 72, 
150, S. C. 


(a) That Joint-Feaſants muſt join in Avowry for Damage-Feaſsnt. Thompſ. Ent, 264. 5 Mod. 151. 


*If A. and B. Joint-tenants and to the Heirs of B. join in a Leaſe * Page 216 
for Life, A. has a Reverſion, and ſhall join in Action of Waſte z but Co Lit. 42. 4. 
the Writ muſt be ad Exbereditationem of B. becauſe he only hath the 


Inheritance. 
Vor III. 


4B 
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Noy 1. Far- But if two Joint-tenants acknowledge a Statute, and their ſeveral Lands 
mer and are taken in Execution, and after, upon the Iavalidity of the Statute, they 
er — jointly bring an Audita Querela, the Writ ſhall abate; ſor they ought to 
. have ſeveral Writs; for the Wrong done to one by the Execution of his 
Land is no Tort to the other. | 


Show, Rep. And although regularly Joint-tenants are to join and be joined in an Action, 


AC” yet it is otherwiſe with Tenants in common; and therefore if in Eject- 
Do. $96.” ment the Plaintiff declares on a Leaſe made by A. and B. and on the 
Carth. 224. Trial it appears that they are Tenants in common, the Plaintiff cannot 
Mod. 102. recover; but if A. and B. had been Joint-tenants, a Joint-leafe to the 
Co, Lit. 200. Plaintiff had been good, and he might have declared quod demiſerunt ; 
dag 96, and the Reaſon of the Difference is, that Tenants in common are of 
tg Lg ſeveral Titles, and therefore the Freehold is ſeveral; and if they are diſ- 
312, 341. ſeiſed, they ſhall be put to their ſeveral Actions; as therefore the Lands 
2 Stra. 820. of Tenants in common are to be conſidered as different Eſtates depend- 
8. F. in = ing on different Titles, the Plaintiff ſhall not recover, becauſe that were 
B. N. Mich. to allow the Plaintiff to try two ſeveral and different Titles in one Iſſue at 
15 Geo. 2, the ſame Time, and therefore the Plaintiff to make out his Title muſt 
| ſhew and prove that each demiſed the Whole to him, or elſe he doth not 

prove the Declaration ; whereas the Diſcovery of the Tenancy in common 

proves the contrary ;z and as they have different Titles to a Moiety only, 

ſo they could not each of them demiſe the Whole; but Joint-tenants are 

ſeiſed per mie & per tout, and they derive by one and the ſame Title, and 

therefore each may be ſaid to demiſe the Whole; and as they muſt join 


(a) But ate, in an Action for any Violation of their Poſſeſſion, ſo for the ſame (a) Reaſon 


That to avoid too their Leſſee on their Joint Demiſe T. | 


any Dittculty . | | 8 
in thoſe Caſes, the beſt Way ſeeins to be for them to join in a Leaſe to a third Perſon, and that Leſſee 
to make a Leaſe to try the Title. Noy 13 f. | £ 


” 


+ Tenants in common cannot make a Joint-leaſe. 2 Wilſ. 232, 


2 


— — 


t The Plaintiff may declare on a Demiſe of one undivided Moiety by one Tenant in common, and in 


his ſecond Count, of a Demiſe of the other undivided Moiety, by the other Tenant in common, Cc. 


Lit. ſ. 314: But though Tenants in common having (5) ſeveral and diſtin& Rights 


3 cannot join in an Action, yet where the Thing is (c) intire, as a Horſe, 
bel ch Hawk, they muſt join, theſe being in their Nature not ſeverable, and 
they come therefore from the Neceſſity of the Caſe the Law admits them to join. 

in by one | | 
Feoffment. Mod. 11. (e) And therefore Tenants in common ſhall join in a Quare impedit, becauſe the 
Preſentation to the Advowſon is intire. Co. Lit. 197. b. And for this Reaſon Tenants in common of 
a Seignory ſhall join in a Writ of Right of Ward, and Raviſhment of Ward for the Body, Co, Lit. 197. b. 
Alſo Tenants in common ſhall join in Detinue of Charters and if the one be nonſuit, the other ſhall 
recover. Co. Lit. 197. b——And ſhall join in a Varrantia Charte, but ſever in Voucher, Co. 


Lit. 197. b. | 5 


Co. Lit. 197. So if there be two Tenants in common, and they make a Leaſe for Life, 
O rendering Rent, this Reſervation, though made by joint Words, ſhall fol- 
low the Nature of the Reverſion, which is ſeveral in the Leſſors; therefore 
they ſhall be put to their ſeveral Aſſiſes if they be diſſeiſed, as if there had 


Moor, 202. 


bring Eject- | 
ment, declaring as mentioned in the Note above. 


Lit. f. 315. Alſo Fenants in common ſhall join in Actions perſonal, as Treſpaſs 
wh Lit. 198. in breaking into their Houſe, breaking their Incloſure or Fences, feeding, 
TY waſting, or defouling their Graſs, cutting down their Timber, fiſhing in 
their Piſcary, Cc. and ſhall recover jointly their Damages; becauſe in 

8 2 


N thoſe 


n . — — 3 
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thoſe Actions though their Eſtates are ſeveral, yet the Damages ſurvive to 
all; and it would be unreaſonable to bring ſeveral Actions for one ſingle 
Treſpaſs. | | 
So if there be two Tenants in common of a Manor, and they make Co. Lit. 1984. 
a Bailiff thereof, and one of them die, the Survivor ſhall have an Action | 
* of Account, for the Action given unto them for the Arrearages upon the & Pape 2 17 
Account was joint. 6 15 1 | 
So if two Tenants in common ſow their Land, and a Stranger eateth co, Lit. 198. 
the Corn with his Cattle, though they have the Corn in common, yet the a. | 
Action given to them for the Treſpaſs is joint, and ſhall ſurvive. J | 
Tenants in common may join or ſever in (4) Debt or Covenant for-, 
Rent; but if they ſever, the Demand muſt be de una Medietate of the 3 1 
whole Rent, and not of a certain Sum, which amounts to a Moiety. Gilbert ver. 


Lord Lowe- 
lace. (a) But in an Avowry they ought to ſever. Co. Lit. 188. b: 


And as in Treſpaſs Tenants in common ſhall join, ſo they ſhall for a Cro. Jac. 231: 
Nuſance done to their Land, for it is Perſonal, and concerns the Profits Seme and 
of the Land; but for Forging of falſe Deeds they ſhall ſever, for that B. 
concerns the Inheritance of the Land; as to Nuſance if it be continued 
after the Death of one of the Tenants in common, his Deviſee ſhall join in 
Action with the Survivor, for the Continuance thereof is as the new erect- 
ing of ſuch a Nuſance. | | 

A. makes a Leaſe, in which the Leſſee covenants with the Leſſor, Cc. Mich. 15Car; 
to repair; Leſſor grants his Reverſion by ſeveral Moieties to ſeveral Per- 2. £irchen 
ſons, and Leſſee aſſigns to J. S. In an Action of Covenant by the Gran- a 1 
tees of the Reverſion for not repairing, the Queſtion was, If two Tenants Sid. 175 Jo 
in common of a Reverſion could join in bringing an Action of Covenant Lev. 109. 
againſt the Aſſignee? And it was held, that they could and ought to join Keb. 565, 
in this Caſe, being a mere Perſonal Action, according to Littleton's Rule, 372. 
which was held to be general, without Relation to any Privity of Con- 8 2 75 
tract; and that the Covenant being indiviſible, the Wrong and Damages to this Par- 
could not be diſtributed becauſe uncertain. poſe . 

| phe ny ö | 14. 18 H. 6. 

6, 7. 28 E. 3, 90. Moor 40. Godb. go, 283. Bro. Foitder in Aion 1 Bendl. 89. 


Joint-tenants and Tenants in common are to join in à Quare impedit; C Lit. 105. 
the firſt, becauſe they are jointly ſeiſed, and claim by a joint Title; the 5. 128 
(5) latter out of Neceſſity, becauſe the Thing is intire. . 2 And.23,63. 
| Comp. In- 
cumb. 253. vide ſup. 7 Ann. c. 18. (5) If two Tenants in common be of an Advowſon, and 
they bring a Quare impedit, and the one doth releaſe, yet the other ſhall ſue for and recover the whole 
Preſentment. Co. Lit. 197. b. | | | 
If Joint-tenants or Tenants in common refuſe to ſet out their Tithes, Hut. 121. 
the Action muſt be brought againſt them both; but if one of them * 86 
only occupy the Land, the Action is to be brought againſt him; or if?“ 
one Joint-tenant or Tenant in common ſets out the Tithes, and the 
_ takes them away, the Action muſt be brought againſt the Wrong- 
oer. | | 

If a Leaſe for Years be made to B. and C. rendring Rent, and C. Palm. 283. 
aſſigns his Moiety to D. and after the Rent is in Arrear, the Leſſor may 
bring an Action of Debt for the Rent againſt B. and D. for the Reverſion 
remains intire. | ; 

If two Joint-tenants bring Treſpaſs, pending the Action one of them oro. jae. 19. 
dies, the Writ ſhall abate; ſecus if brought againſt them, for in the latter 4 Mod. 249. 
Caſe the Action is both joint and ſeveral . | 8. P. 

1 By 889 


W. z. . 11. ſ. 7. the Death of one Plaintiff, or Defendant, where there is another ſurvivisg, not to 
abate the Suits | JET = | 
Alſo 


— 


n — 
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Cro. Jac. 19. Alſo where a Quare impedit is brought by two Joint-tenants, and pend- 
ing the Action one of them dies, the Writ ſhall! not abate ; and this out 
of Neceſlity, left the ſix Months ſhould elapſe, and thereby the Action 
b 3 | | 

Co. Lit, 188, If one Joint-tenant refuſes to join in Action, he may be ſummoned 
and ſevered ; but herein it is to be obſerved, that if the Perſon ſevered 
dies, the Writ abates, becauſe the Survivor then goes for the Whole, 
which he cannot do on that Writ, where on the Summons and Severance 
he went only for a Moiety before, for the Writ cannot have a double 
Effect, to wit, for a Moiety in caſe of Summons and Severance, and for 

Page 218 * the Whole in cafe of Survivorſhip; and the Law is the ſame if ſuch 
Joint-tenants proceed without Summons and Severance, for ſince both by 
the Writ might by Poſſibility recover their Moieties, they ſhall not go 
on for the Whole in caſe of Survivorſhip, becauſe the Words and Effect 
of the Writ at the Time of its firſt Purchaſing was that each might re- 


cover his Moiety, and therefore a new Writ muſt be purchaſcd to enable 


+ See the pre- One to proceed for the Whole . 
ceding Note, 
ante 21 7. 


Co. Lit. 197. But in perſonal and mixed Actions where there is Summons and Seyer- 
ance, and yet after ſuch Summons and Severance the Plaintiff goes on 
for the Whole, there if one of them dies, yet the Writ ſhall not abate, 
becauſe they go on for the Whole after Summons and Severance; and if 
they were to have a new Writ, it would only give the Court Authority to 

go on for the Whole. = 

Co. Lit. 197. So if two Joint-tenants bring a Writ of Ward, and they are ſummoned 

— and ſevered, and the ſevered Perſen dies, the Writ ſhall not abate, becauſe 

after ſuch Severance he went on for the Whole; and ſo he does in this Caſe, 
after the Death of his Companion. 9 4 1 e 
Co. Lit. 195. b So in a Quare impedit by two Joint-tenants, and one is ſummoned and 
Dyer 279. ſevered, and the ſevered Perſon dies, the Writ ſhall not abate, becauſe the 
|  Advowſon is an entire Thing; and he proceeded for the Whole after the 
Severance, and ſo he may after the Death, &c. | 

11 H. 4. 17, If two Joint-tenants bring an Aſſiſe, and the one is ſevered, if it be 

Rol. Abr. found that the other had Goods taken upon the Land, he ſhall recover ſole 

$71- Damage for them. 


Moor 466. Wherever Tenants in common ought to join in an Action, and one 
"ama N alone brings the Action, the Defendant ought to plead the Tenancy in 
<p High Pt. common in Abatement, which is a Defence the Law allows him, that he 
Salk. 4. pl. may not be twice charged ; but if he plead in chief, and it- be found 
10, 32. _ againſt him, the Plaintiff ſhall have Judgment, becauſe he loſes the 
_ I Opportunity of pleading in Abatement by pleading to the Right of the 
301, 657. Action, | | 

Ld. Raym- : HY | 

312, 341. 2 Stra. 820. S. P. in Heaſman ver, Moon, K. B. Mich. 15 Geo. 2. 2 Lev. 113. Carth. 63. 


2 Inſt. 523, If Joint-tenancy be pleaded by Fine or Deed in Abatement of the 
524. Demandant's Action, he cannot take a general Averment that the Te— 
i nant is ſole ſeiſed, for that were directly to contradict them, and ſet them 
aſide by a Matter of leſs Force and Solemnity than they are; but he 

may confeſs the Joint-tenancy which the Tenant pleads after the Fine levied, 

but that the Joint-tenant not named releaſed to the Tenant before the Writ 

brought, or that both the Conuzees infeoffed one who infeoffed the Te- 

nant; but at this Day, if the Tenant had been infeoffed by Deed, and had 

pleaded Joint · tenancy, to abate the Demandant's Writ, the Demandant 

might have averred generally, that the Tenant is ſole ſeiſed, for the Statute 

of 34 E. 1. de Conjunftim Feoffeatis extends to Joint-tenancy by Deed tho* 

not by Fine, but by the common Law the Demandant was not allowed 


that 
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: at Plea, where the Tenant claimed under a Deed, no more than when 
he claimed under a Fine; but if the Tenant claims by Feoffment in Pais, 
and plead that in Abatement of the Demandant's Action, the Demandant 
may aver ole 18 becauſe the Feoffment is to be proved vv ,, 


per Pares, whoſe Credit is not more regarded by the Court than the De- 


? 
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(L) Of the Remedies which Joint-tenants AND ⸗ page 219 
Tenants in common have againſt each other, 


1 TIS ; 6 ent | 9 , 

Y the Common Law Joint-tenants and Tenants in common had no co. Lit 172. a. 

Remedy againſt each other, where one alone received the whole 186. a. 200. b 
Profits of the Eſtate, for he could not be charged as Bailiff or Receiver 3 Leon. 228. 


to his Companion, unleſs he actually made him ſo; but now by the So if two had 


. o . 2 W i N 
4 8 5 Ann. cap. 16. it is provided, that they and their Executors and . 


Adminiſtrators may have an Account againſt the others as Bailiffs, for one took all 
receiving more than their Proportion, and againſt their Executors and the Profits. 
Adminiſtrators. | EY | | N. B. 118. 
But if one Joint-tenant or Tenant, in common had ejected or (a) with- ; 
held the Poſſeſſion from his Companion, ſuch Joint-tenant or Tenant in Co. Lit. 199, 


common fo ejected might have maintained an Ejectione firme againſt ſuch (a) But tho! 


Ejector, Sc. F. 


one Tenant 


| 7A FO 3 be” in common 
may difſeiſe the other, yet it muſt be by actual Diſſeiſin, as turning him out, hindering him to enter, c. 


but a bare Perception of Profits is not enough. Salk. 392. pl. 4. 7 Mod. 30. See Ld. Raym. 404, 
737. 759, 830. 8 Mod 109. Comyns 113. pl. 74. Ld. Raym. 716. Stra. 531. 2 Stra. 960, 
1180,——-t Con feſſion of Leaſe, Entty, and Ouſter, js ſufficient on an Ejectment, in the Caſe of a 
Tenant in common, without Proof of actual Ouſter. P. 6 Geo. 3. 3 Bur. 1893. 


Alſo one Joint-tenant or Tenant in common may offend againſt the Latch 221. 
Statutes againſt forcible Entries, either by forcibly ejecting, or fotcibly Palm. 49. 
holding out his Companions. for though the Entry of ſuch a Tenant be 
lawful per mit & per tout, ſo that he cannot in any Caſe be puniſhed in an 
Action of Treſpaſs at the Common Law; yet the lawfulneſs of his Entry 
no way excuſes the Violence, or leſſens the Injury done to his Companion, 
and conſequently an Indictment of forcible Entry into a Moiety of a Ma- 
nor, Sc. is good. | . N 

But though Joint-tenants and Tenants in common being actually ejected, Lit, C. 323. 
had theſe Remedies at common Law, yet ſuch Remedies were only ex- 
tended to Things real; and there was no Remedy where a Horſe, Hawk, 

Sc. were ſeiſed by one Joint-tenant or Tenant in common, but by reſeizing 
it again when a proper Opportunity ſerved. 8 | 

If there be two Tenants in common of a Manor to which Waif and Co, Lit. 200. 
Stray belong, a Stray doth happen, they are Tenants in common of the a. | 
ſame; and if the one doth take the Stray, the other hath no Remedy by 
Action but to take him again; but if by Preſcription the one is to have 
the firſt Beaſt happening as a Stray, and the other the ſecond, there an 
Action heth, if the one take that which pertains to the other. - 

So if there be two Tenants in common of a Park or -Dove-Houſe, and Co. Lit. 200. 

one of them deſtroy all the Deer, or take all the old Doves, and deſtroy 4. b. 
the Flight; or if two have Land and Mere-Stones in common, afd one 
of them carry them away; or if they have a Folding in common, and 
one diſturb the other to erect Hurdles, in all thefe Caſes Trefpaſs Quare 
Vi & Anis lies. | — | 
Vor. III. 5 4C | E 


2 Inſt, 403. 


4 Co. 2. b. 


= — * 6 


2 


1 


— 


Joint-tenants and Tenants in common. 


i 


OS Lit. 200. If two ſeveral Owners of Houſes have a River in common, and one of 
them corrupt it, the other ſhall have an Action on the Caſe, 


Co. Lit. 200, If one be willing to repair a Houſe or Mill which he holds in common, 


b, or jointly with another, he may have a Writ de Domo reparanda againſt. 
Co. Lit. 200. If Land be given to two for Life, and to the Heirs of one of them, 
b and Tenant for Life do Waſte, he that hath the Fee cannot have an 
Action of Waſte on the Statute of Gloceſter, but he may have one on 
Meſtm. 2. cap. 22. which enacts, that if there be two Tenants in common 
of a Wood, Turbary, Piſcary, Cc. and one do waſte, the other ſhall 
have a Writ of Waſte, and the Waſter ſhall. have Election before Judg- 
ment, either to have his Part in-certain aſſigned to him by the Oath of 
twelve Men, (and then the Place waſted ſhall be aſſigned for Part thereof,) 
or to grant that he will take no more for the future than his Companion 
| ſhall approve of; and this Act by Conſtruction has been held to extend to 
Joint-tenants, but not to Parceners, becauſe they might have the Writ de 
Partitione facienda'at Common-Law. 1 | | 
Vid. Tit. Tro» One Tenant in common cannot bring Trover againſt his Companion, 
ver and Con- becauſe they are both equally intitled to the Poſſeſſion, 


. 


* Page 220 


ver ſion. 


9 


Jaointure. 


Jointure is a competent Livelihood of Freehold for the Wife, 
of Lands, Sc. to take effect preſently in Poſſeſſion or Profit 
after the Death of the Huſband, for the Life of the Wife at 
leaſt, if ſhe herſelf be not the Cauſe of the Determination or 

Forfeiture thereof. | f 


Co. Lit. 36. b. 


Under this Definition we ſhall conſider, 


(A) The Oziginal and firſt Introduction of this Pꝛoviſion · 
e hes 35 | 

(B) Df its being a Bar of Dower; and herein of the 

| 27 H. 8, c. 10. and the Rules to be obſerved in making 


a good Jointure, and ſuch a one as will be an effetual Bar 
of Dower, 222. 


And herein, | ae 
1. That the Eſtate muſt take effect immediately after the 
Death of the Huſband. 223. eue . 8 
2. That it muſt be for Term of the Wife's Life or greater 
Eſtate. 224. N 
3. That it muſt be made to herſelf, and not to others, in 
Truſt for her. 224. | 


4. That 


r * 2 * _ 


. 


Jointure. 


— 


5 That it muſt be in Satisfaction of her whole Dower. 224. 


5. That it muſt be expreſſed to be in Satisfaction of her 
Dower; and therein how, far a collateral Recompence ſhall 


be a Bar of Dower or Jointure. 224 
6. That it muſt not be made during Coverture. 226. 


(C) How far her own oz her Þusband's Ads may defeat 
her oof this Pzoviſion. 228. 1 3 
(D) pow far a Jointreſs is intitled to the Aid and Aſſiſtance 
ok aà Court of Equity. 2 ꝶq199. 
[(E) Of other Statutes relative to Dower, &c. 230. 


of Diſcontinuances by Women of their Huſbands Eſtates, vide 
Tit. Diſcontinuance. 16285 


CY 2 — — 


—_—. 


this Pꝛoviſion. 


7 


1 * having been determined that at Common Law a Woman could not 


be endowed of an Uſe; and moſt Lands before the 27 H. 8. cap. 10. 
being put in Uſe, ſo that there was no Confidence to be had in the Dower 
at the Common Law; this obliged the Wife, or her Friends, either before 


* (A) Ok the Oꝛiginal and firſt Introductton of Page 221 


Vide Tit. 

Dower and 
Tit. Curteſy 
of England. 


or after the Marriage, to procure the Huſband to take the legal Eſtate 


from the Feoffees, and ſettle it to the Uſe of him and his Wife for Life, 


or in Tail, with what Remainders over he pleaſed; and this ſeems to have 
been the Original of Jointures. 6 


But though this Method was an effectual Security to the Wife, yet was it 4 Co. 1. Ver- 


of no Service to the Huſband, or his Heirs, in barring her of her Dower von's Caſe, 


before the 27 H. 8. cap. 10. for by the common Law a Woman could not be 
| barred of her Dower by any Aſſignment or Aſſurance to her, of other Lands 
whereof ſhe was not dowable, (except in the Caſe of Dower ad Oſtium Ec- 


Dyer 91. 
Co. Lit. 34: b. 


36. b. 


Bro. Tit. 


cleſiæ, or ex aſſenſu Patris, which were allowed to be Dowers or Jointures of Dower 97. 


themſelves, and were a 


ment or Aſſurance made by the Huſband before Marriage or after, or by 
the Heir after his Death; and though they were expreſly ſaid to be in full 
Bar and Recompence of her Dower, yet might ſhe recover her Dower not- 
withſtanding ; for ſhe having a Right to be endowed of the third Part of 


good Bar of any other Dower) were ſuch Aſſign- 2 Brown, 132. 


all her Huſband's Lands, veſted and fixed in her immediately upon the 


Marriage and the Huſband's Seiſin thereof; this Right, like all others, 
could not be transferred or extinguiſhed but by a Releaſe thereof; and if 
no ſuch Releaſe was made, it continued ſtill in Being, for want of the 


proper Means to deſtroy it; and if it ſtill exiſted, her Remedy was open to 
recover and reduce it into Poſſeſſion; and of this there can be no Doubt 


as to any Eſtate or Purchaſe procured by the Huſband to be made to his 


Wife after Marriage, in Lieu and Satisfaction of Dower, for ſhe is not at 


this Day bound in ſuch Caſe; and if it were made before Marriage, it was 
at common Law no Bar, for two Reaſons ; 1. Becauſe at the Time of 
making thereof ſhe had no Title to Dower, and therefore an Eſtate made 
to her then could be no Bar to a Right which accrued to her after. 2. Be- 
cauſe immediately upon the Marriage the Right firſt veſted in her, and 


3 could 


it" ies W 1 A — — —— 
_— - 


o 
** . 2 
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' Jointure, 


could not be extinguifhed or barred but by a Releaſe-thereof ; fo if ſuch 
Aſſignment or Aſſurance were by the Heir in Pais, this was no Bar neither; 
(a) 4 Co. 5. but (a) if it were by Indenture or Fine, then it ſhould ſeem an Eftoppel to 
her to Demand any other Dower, becauſe her Title to Dower was then 
compleat and certain; and ſhe has by this Acceptance concluded herſelf to 
demand any Thing more, 5 | 8 


S 


* 


* 2 * FY —__ 
* r * N . 
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Page 2 * (B) Of its becoming a Bar t of Dower ; and 
cle Bs herein of the 27 H. 8. cap, 10, and the Rules 


Dower, when 


he O to be obſerved in making a good Jointure, 
a0 in Wi. and ſuch a one as will be an eflfectual Bar 
Heben i of Dower. FFF 


an Infant. | 
Bern, v. Bern. M. 8 Geo. 2. Caſes in B. R. Temp, Ld, Hardwicke, 


——ä—— — — * 


Co. Lit. 36. b. HE Maxims of the Common Law, that no Right could be harred 
. before it accrued; that a Right or Title to a Freehold could not be 
barred by Acceptance of a collateral Satisfaction; and the Reaſons aforeſaid 
allowing the Wife to claim her Dower, and alſo the Benefit of ſuch Settle- 
ment as was made on her, which being contrary to Juſtice, 
By the 27 H. 8. cap. 10. par. 6. it is enacted, That where divers 
<« Perſons have purchaſed, or have Eſtates made and conveyed of and in 
« divers Lands, Tenements, and Hereditaments, unto them and their 
« Wives, and to the Heirs of the Huſband, or to the Huſband and the 
“% Wife, and to the Heirs of their two Bodies begotten, or to the Heirs of 
c one of their Bodies begotten, or to the Huſband and to the Wife for 
« Term of their Lives, or for Term of the Life of the ſaid Wife; or 
e where any ſuch Eſtate or Purchaſe of any Lands, Tenements, or Heredi- 
i taments, hath been or hereafter ſhall be made to any Huſband and to his 
& Wife in Manner and Form above expreſſed, or to any other Perſon or 
« Perſons, and to their Heirs and Aſſigns, to the Uſe and Behoof of the 
„ (aid Huſband and Wife, or to the Uſe of the Wife, as is before re- 
a hearſed, for the Jointure of the Wife, that then in every ſuch Caſe 
% every Woman married having ſuch Jointure made, or hereafter to be 
| * made, ſhall not claim nor have Title to have any Dower of the Reſidue 
(a) AJointure ** of the (a) Lands, Tenements, or Hereditaments, that at any Time were 
made of Co- „ her ſaid Huſband's, by whom ſhe had any ſuch Jointure, nor ſhall de- 
pyhold Lands « mand nor claim her Dower of and againſt them that have the Lands and 
1 <« Inheritances of her ſaid Huſband ; but if ſhe have no ſuch Fointure, then 
this Statute, © ſhe ſhall be admitted and enabled to purſue, have and demand her 
Cro. Car. 44. Dower by Writ of Dower, after, the due Courſe and Order of the com- 
4 Mod. 85. mon Law of this Realm; this Act or any Law or Proviſion made to. 
ce the contrary thereof notwithſtanding. 8 | 5 
Par. 7. Provided, © That if any fuch Woman be lawfully expulſed or 
« evicted from her ſaid Jointure, or from any Part thereof, without any 
& Fraud or Covin, by lawful Entry, Action, or by Diſcontinuance of her 
„ Huſband, then every ſuch Woman ſhall be endowed of as much of the 
« Reſidue of her Huſband's Tenements or Hereditaments whereof ſhe was 
“ before dowable, as the ſame Lands and Tenements ſo evicted and ex- 
e pulſed ſhall amount or extend unto. _ fo | 
Par. g. Provided alſo, That if any Wife have, or hereafter ſhall have, 
« any Manors, Lands, Tenements, or Hereditaments unto her given or 
| 8 4 „ 


6 the Common Law, of and in all ſuch Lands, Tenements, and Heredi- 


Jointure. 
« aſſured after Marriage for Term of her Life or otherwiſe, in Jointure, 
ce except the ſame Aſſurance be to her made by Act of Parliament, and 
«< the ſaid Wife after that fortune to overlive the ſame her Huſband in 
«© whoſe Time the ſaid Jointure was made or aſſured unto her, that then the 
« ſame Wife ſo overliwing ſhall and may be at her Liberty after the Death of 
« her ſaid Huſband to refuſe to haye and take the Lands and Tenements ſo 
<<. to, her given, appointed or aſſured during the Coverture, for Term of 


her Life or otherwiſe, in Jointure, except the ſame Aſſurance be to her 


<. made by Act of Parliament as is aforeſaid, and thereupon to have, aſk, de- 
% mand! and take her Dower: by Writ of Dower or otherwiſe, according to 
« ments, as hen Huſband was and ſtood ſeiſed of any Eſtate of Inheritance Page 223 
« any Time during the Coverture; any Thing, &c. Dt? 
To make a good Jointure within this Statute, the'ſix following Things 
are to be regarded, ? | | 


þ That the Eſtate muſt take effect immediately from the Death of 
| the Huſband. 1 


Therefore if an Fſtate be made to the Huſband for Life, the Remainder 4 Co. 3. 
to J. S. for Life, Remainder to the Wife for her Jointure, this is no good Hutton 51. 
Jointure, for it is not within the Words or Intent of the Statute ; for the 

Statute deſigned nothing as a Satisfaction for Dower, but that which came 


n the fame Place, and is of the ſame Uſe to the Wife, and though FJ. S. 
dies during the Life of the Huſband, yet this is not good; for every In- 


tereſt not equivalent to Dower, being not within the Statute, is a void Limi- 


tation to deprive the Wife of her Dower. . 


So if an Eſtate be made to the Uſe of A. for Life, the Remainder to 4 Co. 2. 


. f 


the Wife for Life, this is not good, though A. dies, living the Huſband. Hob. 157. 


So if an Eſtate be made to the Huſband for Life, the Remainder to J. S. Hutt. 51. 


for Years, the Remainder to the Wife for ber Jointure, this is not good, WR. ye 


though the Years are expired in the Life. time of the Huſband. 


But if an Eftate be made to the Huſband for Life, the Remainder to 4 Co. z. 


47 


F. . for the Life of the Hufband, to ſupport contingent Remainders, 


emainder to the Wife for Life, this is a good Jointure, though not within 


the expreſs Words of the Statute, for it is within the Equity and Deſign | 
| If a Man makes a Feoffment to the Uſe of himſelf for Life, Remainder Winch, 33. 


to the Son and his Wife, and the Heirs of the Body of the Son, this is no 
good Jointure, though the Wife hath an immediate Freehold; for to be 
withia.the Caſes of the Statute whereby. Dower is barred, the Wife muſt 


have (a) a ſole Property after the Death of her Huſband. (a) That a 


Jointure with- 


in this Act by the firſt lnger muſt take effect for Life in Poſſeſſion or Profit preſently after the Death 
of the Hausband, laid down 


Co. Lit. 36. b. 4 Co. 2, a. Cre. Jac. 489. - Hutti 51. Winch. 33. 


A Feoffment in Fee to the Uſe of the Feoffee for Life, the Remainder Sid. 3, 4. 

to the Uſe of his ſecond Son for Life, Remainder ts the Uſe of ſuch Wife ber Bricgman. 
as the Son ſhall rake, Remainder to the Heirs of] 
the Son marries, and dies; the Wife is not by this Settlement barred cf her 


e Son; the Father dies, 


Dower; for this at the Time of the Creation was no certain Proviſion for 
the Wife's Life, for the Son might have married and died in the Life of 
the Father. | | | 
A Jointure limited to take effect immediately on the Death of the Huſ. Co. Lit. 133. 
band ſhall take effect as well on a civil as a natural Death; therefore if the Moor, 851. 


. Hyſband eaters into Religion, is baniſhed, or abjures the Realm, the Wife 3 Bulf. 188, 


6 : Rol. Rep, 
ſhall have her Jointure. | | Tos. bs | 
Vol. III. | 4 D 2. That 2 Vern, 104. 
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Jolnture. 


1 
: 


2. That it muſt be for Term of the Wife's Life or greater Eſtate. 


A | ! 


Co. Li: 36.b. Therefore if an Eſtate be made to the Wife for the Life or Lives of 
4 Co. a. b. many others, this is no good Jointure; for if ſhe ſurvives ſuch Lives, as 
ſhe may, then it would be no competent Proviſion during her Life, as every 
Jointure within the Statute ought ro be. ieee e hag 
Co. Lit. 36. So if a Term for 100 Years be limited to the Wife, if ſhe fo long live, 
or abſolutely, this is no good Jointure ; for the Statute provides, that when 
Page 224 the Wife hath an Eſtate for Life by Settlement, ſhe ſhall be barred of her 
AS Dower at Common Law; if ſhe hath any greater Eſtate, ſhe hath an Eſtate 
for her own Life included in it; but if ſhe hath any leſs Eſtate, it is out 

of the Statute. . | £17210 4 ut 


+ 


4 Co. 3. a. If an Eſtate be limited to the Wife upon, Condition, her Acceptance of 

ſuch a conditional Jointure makes it good; for this Eſtate ſupports the 
Wife well enough, and it is in her Power to continue it during her Life; 

fa) So, fays therefore an Eſtate limited to the Wiſe (a) durame Viduitate is a good Join- 

my Ld. Coke, ture; for it cannot determine but by her Act. TE 

if limited to . | 

her upon Condition that ſhe ſhall perform the Will of her Husband, Cc. this is a good Jointure within the 

Words and Intention of the Act, for that her Eſtate cannot determine without her Default. 4 Co. 2, 

b. 3. a. But for this vide Moor 31. pl. 103, Leon. 311. N. Bendl. pl. 242. | 


Yb That it muſt be made to herſelf, and not to others, in Truſt 
| for her. | | 


Co. Lit. 36. b. This Rule, my Lord Coke ſays, is ſo neceſſary to be obſerved, that 
| though the Wife ſhould aſſent to a Idinture made in Truſt for her, yet it 
would not be good; for the Statute only bars the Dower when by it the 
Poſſeſſion (which was formerly a Uſe) is executed. in her. | 
Bur as the Intention of the Statute was to ſecure the Wife a competent 
Proviſion, and alſo to exclude her from claiming Dower, and likewiſe her 
Settlement, it ſeems that a Proviſion or Settlement on the Wife, though 
by way of Truſt, if in other Reſpects it anſwers the Intention of the Sta- 
+ A Convey- tute, will be inforced in a Court of Equity TP. | 
ance muſt be | A | kong | We 
to the Wife herſelf, and not to Truſtees, in order to make the Proviſion a Jointure in point of Law. 
| Hervy v. Heruy, M. 1739. 1 Atkyns, 561 1 =o | 


4. That it muſt be in Satisfaction of her whole Dower⸗ 


Co. Lit. 36. b. The Reaſon hereof is, that if it be in Satisfaction of Part only, it is 
| uncertain for what Part it is in Satisfaction of her Dower, and therefore void 
: in the Whole. | | | 
4 Co. 55 If an Eſtate be made to the Wife in Satisfaction of Part of her Dower 
before Marriage, and after Marriage other Lands are conveyed, wherein it 

is ſaid to be in full Satisfaction of all her Dower, if ſhe waives: the Lands 
conveyed to her after Marriage, ſhe ſhall have Dower of all the Lands of 
her Huſband, notwichſtanding the Settlement is in Satisfaction of Part. 


5. That 


nat 


Jointure. 


oe IT 


5. That it muſt be expreſſed to be in Satisfaction of her Dower; and 
therein how far a collateral Recompence ſhall be a Bar of Dower 
or Jointure. ods | 


My Lord Coke ſays, that it muſt be expreſſed or averred to be in Satiſ. Co. Lit. 36. b. 
faction of her Dower ; but quere ; for this does not ſeem requiſite, either 
within the Words or Intention of the Statute. _ Ps 
Therefore where an Aſſurance was made to a Woman to the Intent it 5 4 
ſhould ' be for her Jointure, but it was not ſo expreſſed. in the Deed, the . n 
N . . . | © thereſaid,that 
Opinion of the Court was, that it might be averred that it was for a Join- ;t had been ſo 
ture, and that ſuch Averment was not traverſable. likewiſe ruled 


between the 
Queen and Dame Beaumont. 


But a Deviſe of an Eſtate to a Wife for Life cannot_be averred to be Co. Lit. 36. 
in Satisfaction of Dower or Jointure, unleſs it be expreſſed to be ſo in 4 Co. 4. 
the Will; for there can be no Averment contrary to the Will, and conſe- * Page 225 
* quently there can be no Averment contrary to the Conſideration implied | 
in every Deviſe, which is the Kindneſs of the Teſtato . 
So where one deviſed Lands to his Wife during her Widowhood, and Moor, pl. 103: 
died, and ſhe married again and brought Dower, and this Deviſe being 
pleaded in Bar, it was held no Bar: 1/, Becauſe a Will imports a Con- 
ſideration in itſelf, and cannot be averred to be in Bar of Dower, unleſs 
it be ſo expreſſed. 24ly, Dower cannot be of leſs Eſtate than for Life of 
the Wife. And a third Reaſon may be, that her Right to Dower cannot 
be barred by a collateral Recompence, ſince ſuch collateral Recompence is 
no proper Conveyance of ſuch Right. RA RUE. | | | 
A Man deviſed his Lands to his Wife till his Daughter M. ſhould Cro. Eliza. 
arrive to the Age of nineteen Years, and after to M. in Tail, Remainder 128. 
over in Fee; and deviſes further, that AM. ſhould pay after her Age of wing . 
nineteen Years to his Wife 12 J. per Annum in Recompence of her DWwerr. 
and if ſhe failed in Payment, that then his Wife ſhould have the Land 


for her Life; the Wife before her Daughter came to nineteen brought 


her Writ of Dower, and recovered a third Part; and after the Daughter 
came to nineteen, and for Non- payment of the 121. the Mother entered; 


and the Queſtion was, if her Entry were lawful; and argued that it was, 


and that by bringing of her Writ of Dower ſhe had not waved the Benefit 
to have the Lands by the Deviſe, becauſe then ſhe had no Title to it, but 


her Title accrued after, for N of the 124. But it was adjudged, 


that ſhe, having recovered a third Part in Dower, ſhould not have the 


Rent by the Will; for it is againſt the Intention of the Will that ſhe ſhould 


have both, and the Acceptance of one is a Waver of the other. x | 
One ſeiſed in Fee of Lands held in Socage, and of other Lands in Pyer 220. 


Tail held in Capite, deviſes by Will in Writing the third Part of all his 4 Co. 4. 


Lands to his Wife in Recompence of her Dower, and dies ;- ſhe enters 
into the third Part of the Fee-ſimple Lands without bringing her Writ of 


Dower, and therefore ſhe was barred to have any more by 27 H. 8. cap. 10. 


of Jointures; which ſhews that ſhe took this by the Deviſe, as a Jointure 
within that Statute, and that taking by the Deviſe ſhe could have no 
more than the Deviſor had Power to diſpoſe of, which was only his Fee- 
ſimple Lands; and ſhe by enterirg into a third Part thereof ſhews her 
Intention to haye it as a Jointure, (for otherwiſe ſhe could not enter till 
Aſſignment by the Heir or Sheriff; ) bur in this Caſe ſhe being barred only 
by reaſon of the Statute, as the Book ſays, it appears that, before that Sta- 
tute, ſhe would not have been barred of her Dower by ſuch Deviſe. 
| 7 mT A Man 


ͤ—ü—U—.' 
— 


— 


2 Vent. 340. A Man marries an Orphan of Londen, who had a great Portion in the 

_ * Chamber of London, the Huſband dies before taking of it out, but makes 
Pheaſants 18 Will, and deviſes this Money to his Wife, provided that ſhe ſhould: 

Caſe. not claim her Dower; and yet after his Death ſhe brought her Writ of 

Dower, and thereupon a Bill was brought in Chancery to have her releaſe 

her Dower, or renounce the Deviſe, and for an Injunctiom in the mean 

Time, but could not prevail, the Money belonging to her in her own Right 

by the Cuſtom, for want of the Huſband's altering the Property thereof; 

and though he had, yet it was admitted it would have been no Bar of 

Dower, being totally collateral thereto; though it ſhould ſeem ſhe would 

in ſuch Caſe have forfeited the Money by ſuing for Dower. © 

2 Chan. Ca. On this Diſtinction it hath been often ruled in Chancery, that if 

24 Lands, Money, Goods, Sc. are deviſed to a Woman, without ſaying in 

8 Lieu or Satisfaction of Dower, Cc. yet the Wife ſhall have both; becauſe 

133. Peviſe is ſaid to be conſidered as a Bounty, and implies a Conſideration 

in itſelf; but if it be in Lieu or Recompence of Dower, there the Wife 


(a) But if A. cannot have both, but may (a) wave which ſhe pleaſes. 

charges Land | £ 

in D. with a Portion for a Daughter by a firſt Venter, and then marries, and ſettles Part of thoſe Lands 
as a Jointure on a ſecond Wife, who has no Notice of the Charge, and 4. believing that the Portion 
would take place of the Jointure, by Will gives other Lands to the Wife in lieu thereof, and the Wife by 
Combination with the Heir refuſes to accept of the Deviſe; the Daughter ſhall hold the other Lands 
which deſcended to the Heir till ſatisfied her Portien, Vern, 219, Reeve and Reeve, ERIN 


* Page 226 J. S. deviſed Legacies to his Wife out of his perſonal Eſtate, and 
2 Vern. 365« deviſed to her Part of his real Eſtate during her Widowhood, and de- 
2 and viſed the Reſidue of his Eſtate to Truſtees, for twenty-one Tears, for 
he. Ks. Payment of Debts and Legacies, and the Remainder of the whole 
218 9. Eftate he deviſed to the Plaintiff, (who was his Godſon, and of his 
S. C. & wide Name, but a remote Relation,) for Life, and to his firſt and other Sons 
Vern. 463. jn Tail; and my Lord Chancellor Somers decreed, that though it was not 
declared in the Will to be in Lieu and Satisfaction of Dower, yet as it 
may be plainly collected to be fo intended, (he having made a Diſpoſition 
of his whole Eſtate,) and as a collateral Satisfaction, may be a good Bar 
to Dower in Equity, though not at Law, that ſhe muſt either take her 
Dower and wave the Deviſe, or accept the Deviſe and wave the Dower; 
but this Decree was reverſed by Wrigbi Lord Keeper, and the Decree of 
- Reverſal affirmed in Parliament. VVT | 

Mich. 6. 3.8. ſeiſed of Copyhold Lands belonging to the Manor of Vhitcburch, 
| Geo. 2. in which Manor there is the following Cuſtom, viz. that the firſt Wife 
2 ver. of every Tenant ſhould have her Free Bench in all the Lands whereof 
* her Huſband was ever ſeiſed during the Coverture ; the ſecond Wife a 
Moiety, and the third a third Part fo long as ſhe kept her Hufband 
above Ground; 7. S. in Conſideration of a Marriage and Marriage Por- 

tion covenants with Truſtees, that within two Months after the Marriage 
he would ſettle all his Lands to the following Uſes, viz. as to Parc of 
the Lands, to the. Uſes of himſelf and his Wife for their Lives, Remain- 
der to the firſt Son, &c. in Tale Male; and as to the other Moiety, to the 
Uſe of himſelf for Life, Remainder to his firſt Son, c. with x Proviſo 
that the Lands ſo ſettled on the Wife ſhould be in lieu of her cuſtomary 
Eſtate z and one of the Points in this Caſe was, whether this Jointure 
not being made expreſly in lieu of her Dower, but only faid ſo in the 
Proviſo, and ſhe being an Infant at the Time of making the Arcicles, 
and not a Party to them, ſhe ſhould be excluded from claiming her Free 
Bench; and it was held, that ſhe ſhould be obliged to abide by her 
Jointure, and the Caſe of Yizet and Longdon was cited, where a Sum of 
Money was ſettled upon a Woman before Marriage for her Proviſion and 
Maintenance; and the Maſter of the Rolls was of Opinion ſhe ſhould have 
both that and her Dower ; but the Chancellor reverſed the Decree, and 

confined her to her Settlement, | 


"o — | 6. That 


Jointure. 


* 


6. That it muſt not be made during the Coverture. 
This the very Words of the Act of Parliament require; and therefore Co. Lit. 36. 
if a Jointure be made to a Woman during Coverture in Satisfaction of 4 Co. 3. 
Dower, ſhe may wave it after her Huſband's Death; but if ſhe enters 
and agrees thereto, ſhe is concluded; for though a Woman is not bound 
by any Act when ſhe is not at her own Diſpoſal, yet if ſhe (a) agrees to it (,) What 
when ſhe 1s at Liberty, it is het own AR, and ſhe cannot avoid it. 
( 5 | an Apree- 


ment or Refuſal, 4 Co. 26, a, 3 Leon. 272. And. 352, Poph. 88. Goulſ. 4, 84, 85. 


If a Jointure be made to the Wife before Coverture, and the Huſband Co. Lit. 36. b. 
and Wife alien by Fine, the Wife ſhall not afterwards be endowed of Bulſ. 163. 
any Lands of her Huſband's ; for ſince ſhe quitted her Dower when 
ſhe was at her own Diſpoſal, ſhe can claim nothing but the Jointure, 
and that ſhe has paſſed away by the Fine levied ; but if the Jointure 
was made during the Coverture, and then ſhe relinquiſhed it by Fine, 
yet ſhe ſhall have her Dower of the other Lands; for the Acceptance of 
a Jointure during the Coverure is no Bar of her Dower, and ſhe paſſing 
of it by Fine cannot be conſtrued an Acceptance of Property in them, 
® {ince that is capable of another Conſtruction, vi. to bar her of her Dower + Page 227 
in thoſe Lands. 1 12 8 ö . oh 
The Huſband after Marriage ſettled Lands to the Uſe of himſelf and Moor, 217. 
Wife in (5) Tail, for her Jointure, and during the Coverture Part of the pl. 1002. 
Lands were evicted, and the Huſband died, and the Wife entred into (é) But whe- 
the Reſidue; and upon a Reference out of the Court of Wards to the wer the Part 


and upon a K e ee CO led | 

two Chief Juſtices, it was reſolved, that ſhe ſhould have a Recoqmpence for 3 

the Part evicted. 8 ſhould be in 
. Tail, or for Life only, uære; & wide 4 Co. 3. h. 


A Seignory was granted to the Huſband and Wife, and their Heirs, 3 Leon. 272. 
the Tenant attorns, the Huſband dies, and the Seignory ſurvives to the 3 Co. 27. 
Wife, and ſhe brought her Writ of Dower, in bar of which the Heir 
pleads Acceptance of Homage from the Tenant ; and this was held a 
good Bar; for though ſhe might have diſagreed to ſuch Eſtate made du- 

ring the Coverture, yet by the Acceptance of Homage ſhe hath concluded 
herſelf; and this Caſe differs from the Aſſignment by the Heir in Pais 
and her er e becauſe if he gives her a wrong Eſtate, and ſne 
accepts thereof, this is no Bar of her rightful Eſtate; but here ſne having 
two Titles, either as a Purchaſer to have the Whole, or as a Wife to have 
the third Part, her Acceptance of the one is a Waver of the other, becauſe 
ſhe cannot have both out of the ſame Land. 1 5 

If Lands are given to the Huſband and Wife, and the Heirs of the Perk. 352-3. 
Huſband, who dies, the Wife may diſagree to this Eſtate made during 5 Co. 27. 
the Coverture, and then it will be an Eſtate to the Huſband and his Heirs 
ab initio, and fo ſhe ſhall have her Dower thereof; but if an Eſtate be 

made to the Huſband and Wife for the Life of the Huſband, Remainder 
to the right Heirs of the Huſband, it ſhould ſeem ſhe canhot in this Caſe 
diſagree, becauſe the Eſtate upon the Huſband's Death is determined and 
gone; though by this Contrivance all Women may be defeated of their 
Dower as to Eſtates purchaſed after the Marriage, ESE 
If an Eſtate be made to the Wife for her Jointure during the Cover- Co. Lit. 29. b. 
ture, the Remainder to J. S. in Fee, and the Wife waves this Jointure, 

J. S. ſhall have the Remainder for here was a particular Eſtate at the 
Time of creating the Remainder, ſo that it had the Circumſtances of a 


Remainder, being the Reſidue of a particular Eſtate then in Being; and 
Vol. II, — 4 E | | ſin :e 


hall be ſaid 


— — me.. . 
, 


- 


— 


Jointure. e 


ſince the particular Eſtate was defeaſible by an Act that could not hurt the 


Remainder, the Remainder upon ſuch Deſtruction of the particular Eſtate 

comes in Being, . | 1 
Co. Lit. 3483. A Man covenants to ſtand ſeiſed to the Uſe of himſelf in Tail, the 
a. Remainder to his Wife for Life, the Remainder to B. in Tail, and: then 
be makes a Feoffment in Fee to the Uſe of himſelf and his Wife for their 
Lives, as a Jointure, the Remainder to C. and dies without Iflue the 
Wife is remitted ; for where a later and defeaſible, and a former and inde- 

| feaſible Title concur in the ſame Perſon, there muſt be a Remitter. 
Co. Lit. 348. But in this Caſe the Wife hath two Titles, both wayeable by her; the 
a. firſt indefeaſible by any third Perſon, the latter defeaſible by a third Per- 
ſon; for upon her claiming by the ſecond Title ſhe waves the firſt, and 
conſequently the Remainder in B. commences, and he ſhall have his Action, 
and therefore ſhe muſt be in of her former Title, to ſave the Contention and 
Trouble of the Action. SETS. nl yd nota Liv 

Co. Lit. 357- But if an Eſtate be made to the Huſband in Tail, the Remainder to 
Dyer 351. the Wife for Life, the Remainder to the right Heirs of the Huſband, 
the Huſband afterwards makes a Feoffment in Fee to the Ufe of the 
Huſband and Wife for their Lives, the Remainder to the right Heirs of 
the Huſband ; the Huſband dies without Iſſue; the Wife may claim by 
which ſhe pleaſes, and is not remitted #o/ens volens, becauſe-here: are not 
two Titles the one indefeaſible, and the other defeaſible by a third Per- 
ſon, but both equally firm; for the right Heir of the Huſband upon the 
* Waver of the firſt Eſtate by the Wife can claim nothing in the Land 
contrary to the Feoffment of his Anceſtor z and therefore that Eſtate 
which the Wite claims is indefeafible, and no Stranger is prejudiced by 
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being put to his Action, 55 Jon. 
2 Rol. Abr. But if ſhe makes no Election, ſhe ſhall be ſuppoſed to be in of her 
18 elder Eſtate, becauſe every one is preſumed to chuſe what is moſt for his 
Benefit. | | | 


| Cro. Jac. 490. If the Wife has an old Right before the Coverture, and afterwards takes 


a Jointure of the fame Lands, ſhe ſhall be remitted. 
Hob. 72. An Eſtate ſettled to the Huſband for Life, Remainder to the Wife for 
55 a Jointure, except ſuch of the Lands as the Huſband ſhould deviſe, this 


Exception is repugnant to the Grant, becauſe che Settlement might be 
avoided by the Huſband deviſing the. Whole. | 


[ CEIPY 


—— 
——— 


_— 


(C) How far her own 02 her Þusband's Acts 
may defeat her of this Pꝛoviſion. 


Co. Lit. 26, 1 T has been already obſerved, that if a Man make a Jointure on his 
Dyer 3583. 1 Wife either before or after Marriage, and they both join in a (a) Fine, 


(a) So a Re- that ſhe is ſo far bound thereby, that if the Jointure was made before 
covery 28 


Marriage ſhe is barred to claim Dower in any other Lands of the Huſ- 
well as a 


Fine bya band's; bur if the Jointure was made during Coverture, ſhe may claim 
Feme Covert Dower in the other Lands. 

is ſufficient / | | | 

to bar her, becauſe the Præcipe in the Recovery anſwers the Writ of Covenant in the Fine to bring her 
into Court, where the Examination of the Judges deſtroys the Preſumption of Law, that this is dene 


by the Coercion of the Husband, for then it is to be preſumed they. would have refuſed her. 10 Co. 43. 
2 Rol. Abr. 395» 


2 Inſt, 73. But if a Wife joins with her Huſband in a Bargain and Sale of the 
Hob, 225. Lands by Deed indented and inrolled, yet it ſhall not bind her; for a Wife 
1 | Cannot 


Daughters unpreferred, the Court of Chancery would not decree it princi 


Dr r +» 
16 — 


Jointure. 
cannot be examined by any Court without Writ, and there is no Writ 
allowed in this Caſe. | ( 


But if a Feme Covert joins with her Huſband in levying a Fine to , Chan Car 
raiſe a Sum of Money by way of Mortgage, this ſhall bind her; yet in 162. 88 
this Caſe ſhe doth not abſolutely depart with her Eſtate for Life, but there 
reſults a Truſt to the Wife to (5) redeem, and to reinſtate herſelf in her 


(5) And the 
Jointure. (9) 


Money ſhall 


I | be paid out 
of the perſonal Eſtate of the Husband, Vern, 41, 213, 2 Vern. 436.80 if a Jointure be made of 


Lands which are in Mortgage, the Wife may redeem, and her Executor ſhall hold over till repaid with 
Intereſt, Chan. Ca. 271, 2 Vent. 343. S. P. decreed. 


* 


If Tenant in Tail of a Truſt makes a Mortgage, or acknowledges Chan. Ca. 

a Judgment or Statute, and then levies a Fine, and ſettles a Jointure, 119, 120. 
the Jointreſs ſhall hold it ſubject to the Mortgage or Judgment, in the 

ſame Manner as if the Mortgagor or Conuſor had been Tenant in Tail 

of the legal Eſtate, and after the Mortgage or Judgment, had levied a 

Fine, and made a Jointure, becauſe the ſubſequent Declaration of the 

Uſe of the Fine is merely the Act of the Tenant in Tail, and he cannot 

by any Act of his own make a ſubſequent Conveyance take place of a 
ee and the rather, becauſe the Feme claims under that Fee which 


enant in Tail got by the Recovery or Fine, and that Fee was ſubject to 
all the Charges he had laid upon it. 


1 — — _— PI - oY 4 
2 
— 2 —_— — * — — 9 
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O) How far a Jointreſs is intitled to the Atd *Page 229 


_ 


and Alliſtance of a Court of Equity, 


| I F a Man before Marriage articles to ſettle a Jointure on his intended 2 Vent. 343. 


Wife, and the Marriage is conſummated, and the Huſband dies before 


any Settlement made, an Execution of the Articles will be decreed in 


(a) Equity. (a) That a 


ointrefs in 
Equity is conſidered as a Purchaſer for valuable Capſideration, who may ſet aſide a prior PPE, tary Convey- 


ance as fraudulent againſt her. Chan. Ca. 100,—But where by a Marriage Agreement the Son's intended 
Wife was to have more than would have been left for the Father, (though indebted) his Wife and two 


| pally, by reaſon of the Extre- 
mity of it, but left the Party to her Remedy by Law. 2 Chan. Ca. 17. FD 


So where A. gave a voluntary Bond after Marriage to make a Jointure Vern. 427. 
to his Wife, and he made a Jointure accordingly, and then the Wife deli- £274 and 
vered up the Bond, and the Jointure being evicted, the Court held that it N 
ſhould be made good out of the perſonal Eſtate, eſpecially as there were no 
Creditors affected by it; for the Delivery of the Bond by a Feme Covert 
could no way bind her, nm | 5 5 

So if a Jointreſs brings her Bill to have an Account of the real and per- Abr. E 
ſonal Eſtate of her late Huſband, and to have Satisfaction thereout, for a 
Defect of Value of her Jointure Lands, which he had covenanted to be and 
to (5) continue of ſuch Value, and the Defendant inſiſts that this is a Co- (#) If a Man 
venant which (c) ſounds only in Damages, and properly determinable at e yen 
Law, though it be admitted that a Court of Equity cannot regularly aſſeſs 5 


| f ſuch a Va- 
Damages, yet in this Caſe a Maſter in Chancery may properly inquire into 156 as 122 


| N ture, and this 
Covenant is omitted in the Settlement, yet it ſubſiſts in Equity; but the Value of the Land is not to be 
eſlimated according to the preſent Value, but as they were at the Time of the Jointure ſettled, unleſs the 


Covenant be ſo. Vern. 217. Speate ver. Speake, (c) An Action on the Caſe brought at Law for not 
making a Joiuture. 2 Rol. Rep. 488. 5 


qu. 18. 


the 
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Jointure. 


the-Value of the Defect of the Lands, and report it to the Court, which 
may decree ſuch Defect to be made good, or ſend it to be tried at Law 
upon a Quantum Damnificat', ' OH | 
Abr. Eq. If there be a Jointreſs, and a Covenant that her Jointure ſhall be of ſuch 


221-2, a yearly Value, and it falls ſhort, though her Eſtate be not without Im- 
er and 0 3 of Waſte, yet ſhe may commit Waſte io far as to make up the 
0% But eien of the Jointure, and Equity will not (4) prohibit. . 
Motion to | 


{tay a Jointreſs Tenant in Tail after Poſſibility, & c. the Court held, that ſhe being a Jointreſs within the 

11 H. 7. c. 20. ought to be reſtrained, being Part of the Inheritance which by the Statute ſhe is reſtrained 

from aliening, and therefore granted an Injunction againſt wilful Waſte, Abr. Eq. 221, Cook and 

Winford. | | 

Abr. Eq. 222. F. S. made a Settlement on his eldeſt Son for Life, with Remainder to 

Hil. 1701. his firſt and other Sons in Tail, Remainder over, with Power to his Son to 

8 appoint any of the Lands not exceeding 100 J. per Annum to any Wife he 

% ſhould afterwards marry, for a Jointure, (the Father being under an Appre- 

henſion that he was then married to a Woman which the Father diſliked, 

and had no Intention his Son ſhould provide for ;) the Father died, and the 

Son married that very Woman, (though there was ſtrong preſumptive Proof 

that he was married to her before,) and after Marriage appointed certain 

Lands to Truſtees in Truſt for her, for a Jointure, and covenants that if 

they were not of 100 J. per Annum Value, that upon Requeſt made to him 

any Time during his Life, he would make them up ſo much out of other 

Lands in his Power. He lived ſeveral Years, and no Complaint was made 

that the Lands were not of that Value, nor Requeſt to make it up, and 
Page 230 * died; upon Iſſue on a Bill brought by, the Widow to have the J»inture 
ED made up 100 l. my Lord Keeper ſaid, that a Proviſion for the Wife or 

Children was not to be conſidered as a voluntary Covenant, and therefore 

decreed the Deficiency to be made up, notwithſtanding the Circumſtances 

of the Caſe, and her Neglect in not requeſting it during Coverture; for the 

2 Laches of a Feme Covert cannot be imputed to her. 3 . 

2 Vern. 701. If a Bill is brought by an Heir at Law, or any other Perſon againſt a 

Vern. 479. Jointreſs, whereby the Party would avoid the Jointure, under Pretence that 

S. P. though his Anceſtor was only Tenant for Life, Sc. and he ſecks for a Diſcovery 

eee of Deeds and Writings, whereby he would avoid the Title of the Jointreſs, 

ter Marriage. he ſhall never have ſuch a Diſcpvery, unleſs he by his Bill ſubmits to con- 

firm her Title, and then he ſhall. | | 

So if a Jointreſs prays a Diſcovery againſt an Heir at Law of Deeds and 

Writings, if the Heir ſubmits by Anſwer to confirm the Jointreſs's Title, 

ſhe ſhall have no ſuch Diſcovery. 


[(E) Of other Statutes relative to Dower, &c. 


| Woman ſhall be endowed without delay. M. C. g H. 3. cap. 7.— 
Women ſhall recover Damages for their Dower or Quarentine de- 
forced, where their Hufbands die ſeiſed. 20 H. 3. cap. 1. Days to be 
given in Plea of Dower. Dies commune in date. 51 H. 3. ſtat. 3. — Four 
Days ſhall be given in the Year, at leaſt. St. Marleb. 52. H. 3. cap. 12. 
Ahe Tenant pleading that the Demandant hath received her Dower, 
muſt ſhew that ſhe hath received part of himſelf in the ſame Ville. Sz. 
Weſtm. 1. 3 Ed. 1. cap. 49.— If Tenant in Dower alien, the Heir ſhall 
have a Writ of Entry in caſu proviſo. St. Glouc. 6 Ed. 1. cap. 7.— 
Dower ſhall be recovered notwithſtanding a feigned Recovery againſt the 
Huſband by Default. Si. Veſim. 2. 13 Ed. 1. cop. 4. — A Wife coping 

| with 


Juointure. 


* 4. 
— 


with her Adulterer ſhall loſe her Dower. St. Veſtm. 2. 13 Ed. 1. cap. 34. 
If Tenant in Dower alien, he in Reverſion may enter. 11 H. 7. 
cap. 20.— The Wife ſhall loſe her Dower, where the Huſband is at- 
tainted of Treaſon +. 5 & 6 Ed. 6. cap. 11. ſe. 13.— But a Wife + Whether 
ſhall not loſe any Title of Dower which to her was accrued, by the At- 3 ja" any 
tainder of her Huſband by any Manner of Murder or other-Felony G Tit. 2 


es. "I" 


Co. Lit. 37.26 
whatſoever. Co. Lit. 37. a,——A Popiſh Recuſant ſhall not be endowed. 7 Mm 1185 


3 Jac. 1. cap. 5. ſe. 13.— The Widow of a nach. not. barred of 
her Dower, if ſhe did not join in the Mortgage. 4 V. & M. cap. 16. 
ſeF. 5.——As to Proclamation in Dower, fee 31 El. cap. 3.—— Widows 


_ diſabled from aliening or diſcontiny 


| ing their Jointures. 11 H. 7. cap. 20; 
g2-H. 8. cap. 36. ſe. 2.] | | | 
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HE Trial per Pais, ar by a Jury of one's Country, is juſtly pore, 4 

eſteemed one of the chiefeſt Excellencies of our Conſtitution for Laud. Leg. 

what greater Security can any Perſon have in his Life, Liberty or . c. 25. 

Eſtate, than to be ſure of not being deveſted of, or injured in any mg 55 155. 
of theſe, without the Senſe and Verdict of twelve hogglt and impartial Men 34 50 gec⸗ 2 
of his Neighbourhood ? + And hence we find the common Law herein con- Report. 
firmed by Magna Charta, cap. 29. Nullus Liber Homo capiatur, vel impri t See De 
ſonetur, aut diſſeifietur de libero Tenemento ſuo, vel Libertatibus, vel Liberis Lolme on the 
Conſuetudinibus ſuis, aut utlagetur, aut exuletur, aut aliquo modo deſtruatur, Lusli Cen. 
nec ſuper eum ibimus, nec ſuper eum miitemus niſi per legale judicium Parium ry ware 0 
ſuorum, vel per legem terræ. LEES | | 


* 


= | LIES Liberty, or the 
| Liberty of Individuali, and c. 9. of Criminal Juſtice, 
; | 5 1 k | i, 4. LY ; 3 Fo, . : : | 

Likewiſe the Antiquity of this Trial, and its being peculiar to us, have Spelm. Gly; 
been taken notice of, as Matters which refle&& Honour on our Conſtitution ; 2/50 Jurata. 
for rough there were antiently ſeveral other Methods of Trial, ſuch as by — lib. 2. 


Battle, Ordeal, Cc. yet have they, from the Inconveniencies attending . 
them, been laid aſide, and this alone cultivated and improved, as the beſt 
Method of inveſtigating Truth. 1 ate? e 


1 , | 


< 


We ſhall conſider this Head under the following Diviſions. 


(A) ©f the, ſeveral Kinds of Juries and particular In. 


queſts; and herein of the Number ſuch Jurles mutt 
e en , I vi 2. 0D 


(B) Ok the Jury Pꝛoteſa ann Banner of convening. the 
And herein, - 3 3 


* 1. Of the Neceſſity of ſuch Proceſs, and where a Panel may * Page 231 


be returned by a bare Award without any Frecept.. 333. 
VoI. III. 35% ͤĩ ĩƷF5˙7E;W¹—u 2. Of 
1 ; 


NA 


4 


\ Wu 
oh 


| Jurtes, 


2, Of the ſeveral Kinds of Jury Proceſs, and Manas of com- 
pelling a Jury to appear. 235. 
3. By whom ſuch Proceſſes are to be executed, and the Jury 
convened. 237. 
4. In what Time ſuch Proceſſes are returnable. 242. 
5. Where the Jury muſt appear. 243. 
6. What Number are to be returned. 245. 
7. Of awarding Proceſs by Proviſo. 246. 
8. Neceſſity of returning a Panel into Court, and where a 
Priſoner may demand a Copy of it. 247. 


9. Of the Trials going off pro Defectu Furatorum; and 
therein of drawing a Juror. 247. 


0 In what Caſes and in what Manner a Tales is grant- 
able. 248. 


(D) In what Caſes and in what Manner (pectal Juries are 
appointed. 250. 

(E) Who are to be returned; and herein of the Qualifi- 
cations and ſeveral Caules koꝛ which they may be chal- 
lenged. 251. 


And herein, ON : 


1. Of Challenges to the. 1 or to the Polls; and 1 
where tlie Inſufficiency or Partiality of the Sheriff or Re- 


turning Officer is a principal Cauſe of Challenge, or to the 
Favour. 251. 


2. Where Inſufficiency and not being Liber Homo is a good 
Cauſe of Challenge to the Polls. 253. 


3. Where the Want of Freehold, or a competent Eltate is a 
good Cauſe of Challenge. 254. 


4. Where the Jury's not being convened from a right Place is 
a good Cauſe of Challenge. 257. 


6. Where Partiality in the Juror is a good Cauſe of Challe 
and therein where it ſhall be faid a principal Cauſe of Chal. 
llenge, or to the Favour. 258. 
6. Where the Quality of the Juror is a good Cauſe of Chal- 


lenge; and herein who are exempt from ſerxing on Juries, 
90. 


7. Where from the Quality of either Party it is a good Cauſe 
of Challenge, that a Knight is not returned. 261. 


8. Of Trials per Medietatem * where an Alien is 
Party. 262. 


9. Of peremptory Challenges. 263. 
10. Of Challenges by the Crown. 265. 


[ 5 1 11. At 
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Juries. 
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11. At what Time a Challenge is to be taken. 265. 
12. How ſuch a Challenge is to be tried. 266. 


(F) How Juros are to be impanellen and ſwozn. 267 


(G) Þow to be kept and diſcharged. 29. 
(H) In what Caſes and in what Manner to have a Giew. 


*(1) What Irregularities and Oefets in convening, o2 in Page 232 
the Qualifications of the Juro2s, are amendable, and alded 
by Conſent. 277. 3 1 

(K) What Irregularities oz Defefts in convening, o2 in 
the Qualifications of the Jurozs, are aided by Conſent. 


DP > wo 
(L) When and by whom to be paid. 277. 65 0 
() Fo2 what Hisdemeanoꝛs puniſhable. 278. 

And herein, | 


1. Where puniſhable by. Attaint. 278. 

2. How otherwiſe puniſhable. 282, | 

3. Where Abuſes by others in relation to them are puniſhable; 
and therein of the Offence of Embracery. 284. 5 


; , * 
2 . 8 A. ene * n — = 


(A) Of the ſeveral Kinds of Juries and parti⸗ 
cular Jnqueſts ; and herein of the Number 
ſuch Jury muſt conſiſt of. 


— _ 
- ates d 


URIEs are diſtinguiſhed into Grand and Petit Juries; the Grand Oro. Eli. 

| Jury may (a) conſiſt of thirteen, or any greater Number; for theſe be- 3 Ta. 30. 
ing the Grand Inquiſitors of the County, every Indictment and Preſentment 2 Iaſt. 387. 

by them muſt be found by twelve at leaſt; but it is not neceſſary that all 2 Hal. Hiſt. 


above that Number ſhould concur in ſuch Preſentment or Indictment. GT 54 

> | | Middleſex 
three Grand juries are returned every Term to ſerve in B. R. every Jury conſiſting of ſixteen; ſeventeen, or 
more, to inquire of Offences criminal committed in the ſeveral Parts of the County of Midalzſex through 
the whole County; the Reaſon hereof is, that in Middle/ex there are three hundreds, and for every ſeveral 
Hundred there is a particular Jury returned to ſerve for that Hundred only. 2 Lil. Reg. 124.—That in 
ſome Counties which conſiſt of Guildable, and ſuch Franchiſe where antiently ſeveral Juſtices of Gaol- 
Delivery ſat, as in Suffo/k, there are two Grand Juries, one for the Guildable, another for the Franchiſe, 
becauſe there are two ſeveral Commiſſions of Goal-Delivery. 2 Hal. Hiſt. P. C. 26, 154. 


Upon the Summons of any Seſſion of the Peace, and in Caſes of Com- 2 Hal. Hiſt. 
miſſions of Oyer and Terminer and Goal-Delivery, there goes out a Precept Þ- C. 154+ 
either in the Name'of the King, or of two or more Juſtices, directed to the | 
Sheriff, upon which he is to return twenty-four, or more, out of the 
whole County, namely, a conſiderable Number out of every Hundred, out 
of which the Grand Inqueſt at the Seſſions of the Peace, Oyer and Ter- 
miner or Goal-Delivery, are taken, and ſworn ad Inquirendum pro Domino 
Rege & Corpore Comitatus. , | 93 

+ _ Thoſe . 
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Super Chartas, 4 


2. loſt, 35. read among i 
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e Juri 
8 Thoſe returned to ſerve on the Grand Jury mult be (5) Probi & Legales - 


„ Homines, and ought to be of the ſame County where the Crime was com- 
mitted ; and therefore it is a good Exception at Common Law to one 
returned on a Grand Jury, that he is an Alien or Villein, or that he is 
(c): outlawed for a Crime, or that he was not returneg by the proper 


* Page 233 | | 
= 99 » Officer, or that he was. returned at the Inſtance of the Proſecutor z but 


Cro. Eliz. 


bows. wel Exceptions mult be takeg before the Indictment found, 10 
3 Inſt. 30. . KLLS* 1 Wa 14 +4 3h 39 4465 ne 4 * | WY 


12 Co. 99. 2 Rol. Rep. 82, 2 Hal. Hift. P. C. 154-5. (6) Where Indictments found in infetior 
Courts have been quaſhed for want of the Words Proborum & RY Hominum in the Caption. Cro. 
Eliz. 751. Cr6; Jae. ze. Palm. 283. 2 Noel. Rep. 400. 2 Rol. Abr. 82. - Poph. 202. Ke 629. 
2 Keb. 471. 3 Mod. 122, Ld. Raym, 592, 60g. Lev. 208.— But this Exception has been ofggn over- 
ruled. ecanſe Pima Facit All Men ab de fotended honeſt and lawful.” Keb. 50. 2 Keb. 135, 284. 
Cro. Jac. 41. Sid. 106, 367. (e) Though in a perſonal Adion. 2 Hal. Hiſt. P. C. 159. But for 
this vide 3 Inſt, 32. 21H, 6. 30. Pl. 17. Fitz. Tit, Proceſs 208. Cro. Car. 134,147. Jones. 198. 
33 g nnen Ads nn . SETEL SE. : LEES 


12 Co. 99. 


84 


2 Hal. Hiſt. It is laid down by my Lord Chief Juſtice Hale, that at Common Law 
a every Perſon returned on the Grand Jury ought to be a Freeholder at 
wa A leaſt, an! that the Statute of 2H. g. cap. 3. that requires Jurors -thar paſs 
upon the Trial of a Man's Life to have 405. per Aunum Freehold, Hath 
been the Meaſure by which the Freehold of Grand Jurymen hath been mea- 
„ fured in Precepts of Summons of Seſſions, be att bog BEE, 
2 f 58 i - Aliſo by ſeveral (d) Acts of Parliament it is provided, that thoſe who 

wed "11 ſerve on the Grand Jury be ſuch as;are/dyly qualified, the pringpal ones 
Men abore Of which are the 11 H. 4. cap. 9. and 3 H. 8. cap. 12. the firſt whereof is 
the Age of as foiloweth : © Becauſe that now of Ras Enqueſts were taken at "Weſt- 


 feventy ſhall « infer of Perſons named to the Juſtices, without due Return of the 


on lacie. — „ Sheriff, of which Perſons ſome were Qutlawed before the ſaid Juſtices 


By Nen. 2. of Record, and ſome fled to Sanctuary for Treaſon, and ſome for 
c. 38. ſhall « Felgny, there to have Refuge, by whom as well many Offenders were 
Neck vip leſs 4 e. as ee liege I 2s -o our Lord T 8 guilty, 
e I... onſpiracy, Abettment, and falſe Imagination of other Perſons, for 
7 WY, * bein Fe eee and ſingular Ln againſt the Courſe of the 
monly called common Law uſed and accuſtomed before this Time ; our ſaid Lord 
the Statute « rhe King, for the greater Eaſe and Quietneſs of his People, wills and 
n 25 «* granteth, that the ſame Indictment ſo made, with all the Dependance 
4ſt, hall © thereof, be revoked, annulled, void, and holden for none for ever; 
have Tene- “ and that from henceforth no Indictment be made by any ſuch Perſons, 
a g ae n de Ties of tis Bette Progentors/eeturned by the Sheriff or 
725 3 « Bailiffs of Franchiſes, without any Denomination to the Sheriffs or 
monly called Bailiffs of Franchiſes before made by any Perſon of the Names which 
the Statute 6 by him ſhould be impanelled, except it be by the Officers of the ſaid, 
of Articuli' - « Sheriffs or Bailiffs of Franchiſes ſworn and known to make the ſame, 
are and other Officers to whom it pertaineth to make the fame, according 
be put on to the Law of England; and if any. Indictment be made hereafter Ea ; 
Inqueſts and * any Point to the contrary, that the ſame Indiftment be alſg void, re- 
n 50 5 voked,. and for ever holden for none.” 99 . # 
5 ſufficient, and leaR ſuſpicions ; and the like is enacted by 42 E. 100. 11. And to the ſame 
Purpoſe are the 23 E. 3. c. 6. and 34 E. 3. c. 4.— — [Leaſeholders here the improved Rents 


amount to 504, per Aunum, liable to ſerve as Jurors, per 4 Geo. 2. c. 7. ſ. 3. ] ; 
' Frere adorn G34 nit NES 1-605) 411995 { 5 9 1 | 
a In the Conſtruction. of this Statute the following Points have been 
ah i: even is got ihe en " 21:6 i> 0 ä 


» Co. 0. That if a Perſon not returned on 2 Jury procure his Name to be 
99. , ; | | ? ) | 
that are. returned, whereupon h eis ſworn, &c. he may 
*. vo e 8 


be ingicted for a Contempt of this Statute,” C2 3 
VVV a Fs Fg 7 "8 x hk 
; | » 2 , 9 4 4 : WT. , | 


z 
We” bg 
| a * 4 2 * i f * | 
1 That Inditments befor (a) 2 of the Peace are _ vir this 1 4 1 % "OR „ 
„Ita te > hs Ps : 4 t 
”,. * 9 ; * ne +. Alo 8 1 | 4 
| 4 * FR : (a) But it ſeems doubtful whether REN bau. 8 
| | * 
That a perſon, arraigned on an Indi&ment taken en the Statute ; tin, . „F 
may plead ſuch Matter in Avoidance of the n Land alſo- mY Oro. Car. 134. 0 8 5 
oo to the Felony. * + by | | 
That he, who is outlawed on an Indiagnent hc any Trial, may zuß e ö 
4 ſnew in Avoidance of ſuch Orflawry, that the Indictment was taken « Ero. Car. 147 | 5 
contrary to the Statute ; but the Court need not admit of the,Plea of | 
Outlavry of an Indictor i in Avoidance of any ſuch In ment unleſs 
3 B it have the Record ready, unleſs it be an Outlawry of 1 
Court wherein the Indictment is depending; in which Cafe it is ſaid, that 
any one as Angers Curiæ may inform the Court of 1 alſo it ſeems the 
#- better Opinion, that no Exception againſt an Indictor is allowable, unleſs 4 
the Party takes it before Trial. 7 . 
* That if one of the Grand Jury, who find an Indictment, be Shia * Page 234 34 
any of. the Exceptions in the Statute, he vitiates the Whole, though never 4: 41s 
ſo many unexeęptionable Perſons joined with him in finding it. ee 10 
That if a l F. indicted of Felony offer to take any ſuch Exception; Inſt. 33. - 
he _ 1 * have Counſel aſſigned him for his Aſſiſtance. eo. Car. 1343 
147. 4 
Jones 1988 5 „ 


* 17 6 
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By the 3 H. 8. cap. 12. it is enated, © That all Panels to be refined, 
e which not at the Suit of any Party, that ſhall be made, and put in by 
© every Sheriff and their Miniſters, before any Juſtice of Gaol-Delivery, 
<« r Juſtices of Peace;, whereof one to be of the, Quorum, in their open | 1 25 
5 Seſſions, to inquire for the King, ſhall be reformed by putting to and | — 
* taking out of the Names of the Perſons which ſo be impanelled by . a a 8 
# 4 © every Sheriff, and their Miniſters, by the Diſcretion of the ſame Juſtices 3 4 
| * before whom ſuch Panels ſhall be returned, and that the ſame Jeſtice 31 „ 
and Juſtices ſhall command every Sheriff, and their Miniſters in . i | | -*4 * 
« Abſence, to put other Perſdns in the ſame Panel by their Diſcretion k * * 
and that the ſame Panels ſo reformed by the ſaid Juſtices be good an 2 | 
* lawful; and that if any Sheriff, or any other Miniſter, at any Time do . „ . 
<* not return the ſame Panels ſo reformed, that then every ſuch Sheriff ogg IF 
e and Miniſter ſo * ſhall forfeit for every ſuch Offence twenty 
& Pounds, Sc.“ 
This A& extends nat 55 Panels of Grand Inqueſts returned, but 1 Fliſt. 


* 


alſo to Panels of the Petty „commonly called the Petty Jury of Life * C. 156, * „ 
and Death, which may be reformed by the Juſtices according to this Act, 26 . 
and the Sheriff! is bound to return the Panel ſo reformed. 
It hath been holden, that this Statute doth not take away the Force of ; last. 33. 
11 H. 4. cap. 9, as to any Point wherein both may conſiſt together; and 4 Hank. Oy 
thefefore if any Indictor be 4402 or returned at the Nomination of P. C. 2. 
any Perfop, contyary to 11 H. 4. ep. 9. except of the Juſtices authoriſed * 


as abovefhentioned io reform the Papel, the Indictment may be avoided 5 


in the ſame Manner as before. 


The Grand Jury, 3s has beengalready. obſerved, muſt conſiſt of twel per 


at (Y 215 the os ury of 7 70 and can be neither more nor leſs . N ries.” FD 
Nuns at. 452 Jat (cy -Inqueſts may conſiſt E: a more or leſs T Finch of be 
* 400, 484.— 


A Writ of Ia · 
quiry o 1 * A good. Cro. Car. 414. 00 That to mak Jury in a — 5 
of Wi mals is Alle amd A e, there muſt be ſixteen, wiz. four Knights, and ty pelpy, 
„ rial per Pais 82 Br it "ol a greater Number. 2 Rol. Abr. 674. Arbe Jury 


he Grand Jury, fn an- z but if the Iſſut 7 upon 5 Matter out of the Point 
| Vo Plex* of 7 nure, 180 be by twelve. als per. Pais Y #. (e) Phat a 
inſt of a yſhgqueſ Office., 6 Mod, 43. — . 7 HM — atininton. 


102. 2 5 
Fr „* 21 44's CY 4 « I Ih KT * 


on a WI t of Error a Judgment out of an inferior Court was wy J 
verſed? becauſgbeing by Default, the Inquiry of Damages was only. bygwo, 
urors ; and tho a Cuitom was alleged to warratlt it, Yer! it was re- 9 
olwed*that there could not be .leſs than twelve, 1 though the Writ of -In 6 
„„ aquiry fajth only per dcr amentuꝶ Pro orum & Legalium Hominum, and not 
N duodecim : hp Fenire. 
Cro. 75S | gs hatirbeen frequently bets, that a Cuſtom i in anoferior Gourt to 
Sid. 233 Jurors is void; and that though ſuch Cuſtom is uſed in Wales, 


Kab. 3:6- yet r that is by Force of the Statute 34 & 35. H. 8. cap. 26. Je. 2% 
Y | which $a * ſuch Trials may be * ſix oy where Wes 


* * y 
1 4 


deere 35 () Ot the Jury. Proceſs, and Panter of con⸗ 


os. 'vening the Jury: And * . 
„N 5 1 4 ' ap 7. 8 | 


210 Of the Neceſſty of ſuch Proceſßz, e a Gat = may be, 
'G returned. by a! bare Award without 2 Precept. 


OY Ws & \ ein agreed, that a perſon hot duly finda and reurſkd 3 is _ 
-] obliged to.ferve on a Jury; as it hath been held, that if a 
cauſe bimlelf to be ſworn in the Name of one who 4 
ſiuch a Miſdemeanor for which he may be indicted, . 4 
„ Action on the Caſe lies at the Suit of the Party injured; " * 
2 luſt. 568. But Juſtices of Gaol- Delivery may have a Panel returned by che Sberiff 
3 Tnft. 166. without any Precept or Writ, and the, Reaſon given. for it isx that 
2 Hawk. their goming they may make a general Precept to the Sheriff in Parchment, 
* C. 405. undef their Seals, to bring before them at the Day of their Seſſions twenty- 
1 f dur out of every Hundred, Sc. to do thoſe Things which ſhall be enjoin- 

95 eg them on the Part of the King, c. and therefore it is ſaid, that / they d 

& not make any other Precept for the Return of a Jury for the,Tgial of any 
Sa Iſſue joined before them, but that their bare Award that wy ury ſhall 
* come is ſufficient, becauſe there are enough for that Purpoſe, ſuppoſed to be 
preſent i in Court, whom the Sheriff may return e whene ver the 

Court ſhall demand their Service. 

Inſt. 568. Alf6 i it is ſaid that a Jury may be ſo retu d'} ore jules of Pie 
1 364. at their Seſſions, becauſe the * t for. the Summons of the Seſſions 
| .- - hath aClauſe to the ſame Effect, for the a mþbns of twenty»four out 

((a) 2 Hawk. of every. Hundred: But it is (a) doubted Sha ether this Matter does not 
. C. 406. rather depend on Practice, and the c nſtant Courſe of Precedents, than, 
. S : OS any Argument from the- Reaſon of the Thing; and Even'in the Caſe of 


i 

« . . of Goal- Delivery, the Law is*otherwilc, .if ghey have a9 ecial 
Ha. Commiſſion. . wy 8 he 

z N Alſo the Precept to the Sheriff ras julties of Oyer an hon, ; 


a Hawk, F.C. x order for the holding of gr Seſſions, hath in effect thè very ſame . 


: 406, * auſe'for the bringing of twenty F6ur Na L oat of Gs Hu e 
the Day of their Seſſions, c. and 1 10 


eg oy 1 
have a Jury returned for the Trial of 40 11 bel 
5 2 of a bare Award; but ought to make 8 0 T 
Purpoſe under their Seals. 


| y the Courſe of the King's Bench no Jur U can e 5 5051 it + 2" FEE 
| a forei, 1 without Proceſs under $P ng pe ht yſtice ; bur 
2 


Bl . . it may not be returned fr 155 in 3 
Fü 1 pr j pe, 
j — 2 * f i * * he 1 35 * % 2 * . * 
* | | © h * 
* '_ vs '$ 
| . oy OWS FE » TIF. 5 8 5. ve — Sues 
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kes 


: 4 1 8 25 
rare ent 5 Kinds of — Proceſs and Lachner of 00 om a; 


he Ls 4.4 pang a Jucy to appear. a 
n 4s "Y 1 F 4 1 
Th "firſt Proceſs for 8 the fr is che Vas Fadfh, which Tri; " 25 
muſt be awarded on the Roll, and thereupon in the Common s there Pair 
8 iſſues the Habeas Corpora and Diftrin er Zurgores 3 but-1n the 'King' s Bench 
and EMbeguer after the Venire they proceeg on the Diſtringas; for the Ve- 4 
nire beigg in the Nature of a Summons, * the Juy did not appear thereog 
in thoſe Courts in which the King has a mere medliate Wacgrn, T thiey + e 
proceed on the ſtrongeſt Proceſs, viz.” the Diſtringas. . * | 
Hall the Jury did not attend on the Huben Corpora or Degas, v8 
which was to bring them into Court, there. Wag, an- undecim decem, er, 
* 00 ales, according as the Number was deficient, to force others to the * *Pa ge TM 
King's Court to try the Iſſue; this was withoyt"(s) 3 ne Summons g () But 
: Vente, becauſe it was ſuppoſed that the firſt Habyas Corpora and L the whole 
7 had given Noti 4 to the Vicinity that t aught to agpear ; Ad- thensz Jar be chal 


ö fore the Suppleſffent of a Jury were * Lin, N Tre, un. 3 % s 1 WP; o_ 
"4 mons » then 


SY i * *. * 4 Venire Facias, '%: & 
51 1. and if none # 
z 'ef thb ty erer, theith D; bebe beet Ed 50 2 Tels 2 Hal. iſt, P. C. 268. * 5 | 
| TA - (IS * | as 2 %* 2 * 2 2 T * 
F The Rust mad on = Roll to 5 irrägt Ge Iſſujng the Yenire ? rd. V . 
Ae and ſuch Proceſs: tnuſt bevcontiquied chm Time to Time. 29 8-9. Fe rh, K | 
aval 


4 9. 


2 
4 


4 


retutnable on the ſame Pays to which the Suit is co | . 5 
tipued on the Roll | ilk the Parties. © © . F | 
Anduerefore a Venire Facias was made the, the 2346 b. 1 * 
of Jag — Diſringar teſted on ther2 4h, this. was held a Di * 5 ST a 
conti biting | in a+ criminal Chis, bot ed ban 2. the * Ray ww 
rutes Nai. * 74 1 T a y 4 
gr Cro.Eliz.6 1 
* Bol. Rep. 22, in * >» 
| * . 5 n 
80 vprcla Jeror #.nahed in the Habeas Cyrpora by, ans d Wirerene ge: . CE 
from that in "orga, oe on the - Vepire, or. where-a Juror returned = * . 
5 . ch a Kagel is Molly. omitted im the Hapeas Corpora; but in theſe 101, 198,215. 4 2 © - 
if che Juror ſo miſnamed or omitted Bbegndt ſworn. # the Trial 6 Mod. 285. » 
che Caulp, go queſtionable whether there be any * at 5 Co. 36. ; 


oe 


here t f „ ie Fig of * oY or rere 8 to be Loy 
| wh © a r e omits F che Parties, theſe are cee age 


4 tg 


* 


„„ \ 81 Cro. Eliz. | 
3 * 2 * * * * 2 N „ * | d 586. 7 | * 8 
| % . " 1 . 6 Vide Pee * « 
| j * „ N Letter (1). 4 
K | 8 there are Mar Def — 58 Who plead had Pleas, the Plains Fer, : * 
. tiff may chuſe eicher to Age og Venirt Pacias, for all, or ſeveral for þ Trials TW 5 Ys 
K ER ere ſevera Perſons are arraigned 25 155 ſaid; | 76 


ppellb and ſeverally plead Not guilty; that where 
ceutor either to, take out. joi nt Venire's there are 8 


+4 (#)4very one of the Defen ar 1 
! 3 he ſa Indictaent or 
L i is in, the E a0 of the 


* 


VP + agaihſt 8 ty or ſeveral againſt each of them; but in 3 eal if © three Deſen · : 
r, 8 „ 8 an pp 7. 
e «+ one plead. Not guilty, and the othe ad a Releaſe may at 4. I ſeems, alin thay ts 8 7 


the there muſt be ſeveral Venires. 


K two of them : of * #-. 
in ne 22 25 4 take t aother 15 g the third, Cro. N 41 Bir fo tis vide 2 Rol. Abe. i, AS 2 


; — ay join 


7 <p 
- Anu hien a joint Baue is firſt DG for the Trial of all the Defend e 7 


. ae N er N . the . of n them, 
„„ 52 
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en NE. if Prius u on eve l n impaſtelled at 
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. erſon impanelled = returned 


— 
>; * * Fe PI 
RS: ** 
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Nek Pc. \ Ang whefe & ſame Tate returned of jo va Pr oceſs 3 An ſeveral. 
407. and ſe- Defendants, i 


Juror be challenged, by any af them, Ind "thergipon * 
"I ee Orawng he is by neceſſary Conſequence drawn as to all, becabfe there. * 
cited. being but one Panel, the ſame Perfbn canngt at the ſame. Time be taken 
e nd continue in it; and to Preveny-: this Inconvenience, where 
y one Jus jointly returned before Jettices of Goal-Delivery, they may 
F. „ ſer Panel; but after an Appellant has taken out a joint Venire 
zo * againſt! all. "the Appellees, be cr afterwards take out fevers] one} 
4 though the firſt be never retugped, becauſe it woulg, cauſe bl iſconti- 
2 * nuandbe. 
F 1 p. C. Jurors beihg duly Feed Sith Pcheeſz are compellable to appear; and 
146cand ſe- thethtore where more thay. one appear, butJhot enough to takę the 
veral Autho- Inqueſt, but ſome of the Vthers come within: View, or into the Town 
rities there here this Court is .. holden, but refuſe to come into Court; 0 theſe 


cited. order thoſe who appear to enquire of the“ yearly 


"*Cafes the Court 
2 Malue of fuk — * Lands; ; which being done, the Court may 
either ſummon them ts appear, on pain of the Sum found, or ſore 
Aeſſer- Sum, or my fine them in like Sum without me ado; but ſuch 
Page 237 Juror Mall only loſe his Iſſueg and not the yearly Value of dis Lands, un- 
. eſs the Party. pray ird h bne who makes default after Appearance is liable? 
ſuch Faxfeiture With ut, x. Prayer; yet the Court iniefcretion will 4 
2 : ies oy ample 9 * Fine s alſo a Juror, . es noꝭ o Town 
2 -: „  , where tie C 1 e all only, loſe: his fflves, merce& but * 
ee and! 1 8 t Ave S not .amerceable a al at thee: 
„ Te firſt tire oy ept before, Juſtices of. O and forms. 
| Alſo by the 27 Eli ap. G. ſets. 2. it ig enacted,. « That Don every 
. 4 firſt of *Habeas by os or Diſtr riug ad "with a rius debvered bf 
4 s Record by. the Sheriff, or other iniſter or NM Wa to em the 
* making of t desde ne appertain. ſhall:refurn in ey 
RH any ſuch Wri at. 27 ** Mes 
bf Habeas Corpora ringhs 


n | 
i 3 ; Shlings at the leaſt; and at the- thi. Writ. of 7 & _ — 
"= * f Diſtring as with 4 N. Prius, that ſhall be Fürther awarde 9 
8 Perſon Im panelled and veturned upon ſuch Wit chirty Shillings; 2 ** 
| pon every Writ that ſnall be further 8 45 Iſſues, 


* 


87 


gez and at thy rit 


— u 


* ouble fn e Iſſues laſt, > ſpecified, until a Fylf Jury orn;: ths 

| Procelcvrkerwiſ ceafed or determined, updn; pain ta, ft for eg 25 
N Return Ay es Yheriry t to the, 75 aforefald ge Po unde © bt : 
4 Aud no e 3 Gw. 2. 2.64p- 58. 3. ĩt Keßacted, « That every 

« Perſon or Vrſogs whoſe N 1 5 ſhal} be dign, (as bythe Act 

« is directed) and who al 80 „ 751 e being openly F alled thite 
„Times, upon Oath made mexze neee e at ſuch Perſon 0 LM. 
* making default i Jaw! lee ſnall forfeit and p * 
every Default in not appearing upbn © aforeſaid, bet» ve 

oh s rexfonable Cauſe of his Abſence be pred 3 by Darß or Affidavit to _— | 
OE. « Satisfaction of the Judge who ſits to try the ſaid Cauſe) ſuch * ine or 4 


« Fines hot exceeding the Sum of, Five Pounds, and not Tels than Forty 


mT 8 Shillings, as the ſaid hate reaſonable 30 100 or afſeſs 1 «3 
+ Perſons © ſuch jules" 4 bs 3: 


fummoged on . 7 
Juries in Courts of fears, in Citi 'Carperations and Franchiſes —— not anending, may be 1 


8 Geo. 2. Go 19. x | . * 3 | oF? 


3 . . | I I. ; | 1 

3. By whom ſuch Proceſſes ate to be executed, and the Jury con- 
Th Dene, „ . 

The Sheriff is the proper Officer by whom the juty Procef WF x... 

The Sheriff is the proper Officer by whom the Jury Proceſs is to be exe- ©, Lit. 148. 
cuted, unleſs he be partial, that is, ſuch a I. fry 8 Conſanguinity OY 
or Affinity, his being pnder the Power of either Party, Cc. cannot berpre- lenge 153d? 
ſumed to be an indifferent Perſon, as eyęry Offiger who hath any way to do. Letter 
with the Adminiſtration of. Juſtice ought to be; and ip every ſuch Caſethe (E). 
Proceſs ſhall be directed to the Coroners, if they are imparrial, or to thoſe 
of them who are ſo, in caſe ſome of them lie under the afore· mentioned 
Prejudiges; and in caſe all the Coroners ate partial, or not indifferent, then 
the Venire ſhall be directed to two Elizors named by the Coum, and again 
whom, for that Reaſon, no Challenge can be takeng h 


wr 1 2 ; 

When Proceſs is once awarded to the ee Fe. for the Sheriff Co. Lit. 168. 

actual Partiality, the Entry is Vicecomes ſe non intromittat, and in ſuch Caſe 2 Rol. Abr. 

Proceſs ſhall not afterwards be * to ny nem Sheriff: But where it 670. 

was awarded to the Coroners, for that the Sheriff is Tenant, & ic may bez 

awarded to à new Sheriff. 7 PE OO Fs : 

- So if a Venire Facias is awarded to, the Coroner" for Partiglity in the 

Sheriff, and afterwards a Tales is awarded, which is returned by the Sheriff, 574. 

this Has been held Erro. o ſorgan ver. 
WE 2% K Ws + 7 be "hs Wye; & wide Cro. Eliz. 586. 


* 


4 
” 


CW. Elia. 


os 


77550 
But if the Venirę he awarded to. the Coroners 
and they do nothing upon: the Wit, upon a Default diſcovered in the. Til r 
Corone de Puiſre Tops the, Party may ſhew this to the Court, and have . 46 
a Venirè awarded to the Sheriff, if there bean indifferent one, made in the 
mean Time, orelſe, to Elizors; & fic e ranvamſo:. T 2 
Nad therefore in Error of a Judgment in Ghefter, the Parties being at Cro. Elia. 
Iſſue, a Venire was awarded to the Sheriff, and at the Da of the Return 853. 
it was en , quod Vicgcom non miſit Breve, and then the Plaintiff prayed 
à enire Rees to the Coroners for Coſinage betwixt him and the Sheriff, 
which, was N e accordingly; and at the Day of Trial the Defendant 
madg, default, and there being Judgment thereon, it was aſſigned for Error, 
that after the, e had admitted. the Sheriff to execute the Writ, he 
could not pray a Henire facias io the Coroners without ſome Capſe de Puiſne 
Temps ;. ſtd non allocatur, becauſe. there was nothiug done upon the firſt 


* 


Writ, apd the Defggdanthaving madeè default, it was not material. 


pon the Surmiſe of the Plaintiff that the Sheriff is his Couſin, and Co. Lit. 157. 


* 


his own Delay, that might happem - by the Challenge of the Array, the 3 547. 


it, then the Venire ſhall be awarded to the Coroners; for then it appears to _ Jo 

the Court by the Defendant's Confeſſion, that the Sheriff is not indifferent; 8 

but if the Defendant denies it, then the Proceſs ſhall be awarded to the 
Sheriff, becauſe the Sheriff's Authoricy and Profit ſhall not be taken away 
without Cauſe apparent to the Court; but if the Defendant will alledge any 
ſuch Matter, and pray a Venire facias to the Coroners, there the Plaftrtiff 
ſhall, not be examined, neither ſhall ſuch Allegations be allowed, becauſe 


lenge the Jury for this Cauſe, and ſo is at no Prejudice, 


Venire_miy be directed to the other, and not to the Coroners; for the The King ver. 
Corontx. is not the proper Perſon to execute the Proceſs of the Court, bur ten, 
in ſuct-Caſes where the proper Officer is wanting; which cannot be fegen ee ef 
where there is one impartial Sheriff. 21 * " BOM 
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for Default in the Sheriff, ® Page 238 4 


upon Prayer that the Venirabęacditected to the Coroners for Avoidance of b. 158.4. 
Defendant ſhall be examined whether it be true or not; and if he confeſs rials per | 1 


Deldys are for the Defendant's Advantage, and the Defendant may chal- Fl N 


I there be two Sheriffs of a County, and one of them is partial, the Carth. 214 


+ 
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| > a *- i. 
3 C 40 . . % 
4 a „C. Skin. 104. Pl. 3. S. P. adjudged between Rich, Sheriff of London, and Sir Player. 
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Trials per $9 if the Under Sheriff be a Party, yet the Vide may be directed to 
Pais 41. the High Sheriff, with this Proviſo, quod Sub-Vic. tuus in nullo ſe intromittat 
* 4 cum Exetutione iſtius Brevis. 
Pitz. Tit. After a Challenge to the Array, and allowed for: the . on the 
Challenge 121. Sheriff, the Coroner may return the very ſame Jury. 
Dyer 177. b. If the Sheriff return on the Venire Facias, quod Breve Aud < ſc executum & 
pl. 34-  Indorſatum per A. B. nuper Vicecomitem Prædeceſſorem ſuggm cum Panello, ubi 
in facto Panellum illud Factum & arraiatum fuit per ipſum nunc Vicecomitem, 
the Party may challenge the Array aſterwards for Conſanguinity or Affinity 
of the Sheriff; and this ſhall be tried by two Triers, nen this 
6 falſe Return. — 
Hob. 70. Upon a Surmiſe the Vmire Facias was awarded to the Coroners nd the 
 Venire was returned by two Coroners only, and the Diftringas by three 
Coroners ; and there being at the Time of the Award and Return of the 
Venire Facias and Diftringas four Coroners, it was agreed that this was at 
Common Law plain Error; for that Coroners as Miniſters muſt all join, 
but as Judges they may divide; but that it was, aided by the Statute of 
Feofails, which cures the imperfect and inſufficient Returns of Proceſs by 
Sheriffs or other Officers, 
Raym. 484. If upon a Suggeſtion on the Roll the Venire 18 directed to the Coroners, 
Dominus Rex who are two in Number, and both the Coroners are mentioned on the 
5 Higgins. # Record to have returned the Panel, and in reality one only returned it; 
8 yet this cannot be excepted againſt, becauſe an e contrary to what 
. appears on the Face of the Record. 851 * 
Ero. Car. 138. Error of a Judgment in Northampton, becauſe in Nori bampton the Court 
Crane ver. being held before the Mayor and two Bailiffs, the Venire fac. upon the Iſſue 
Holland. was awarded to the two Bailiffs to return a Jury before the Mayor and 
| Bailiffs ſecundum conſuetudinem, which being returned, and Judgment given, 
he Error aſſigned was, becauſe the Bailiffs being Judges of the Court, could 
not alſo be Officers, to whom Proceſs ſhould be directed, there being no 
Cuſtom that can maintain any to be both Officer and Judge; but all the 
Court (abſente Hide) conceived it might be good by Cuſtom, and that it is 
not any Error; for the Judges be not the Bailiffs only, But the Mayor and 
Bailiffs; and it is a common Courſe in many of the ancient Corporations 
where the Bailiffs are Judges, or the Mayor and they be Judges, yet in 
reſpect of executing Proceſs they be the Officers only, and one may be Judge 
L and Officer diverſis reſpectibus; as in Rediſſeiſin the Sheriff i is Judge and 
Officer, whereupon the Judgmegt was affirmed. 
Co. Lit, 1 th If the Array of a Panel is returned by a Bailiff of a F ranchiſe, and the | 
2. Sheriff return it as of himſelf, this ſhall be quaſhed; but if the Sheriff re- 
turn a Jury within a Liberty, this is good, and the Lord of the Franchife 
is driven to his Remedy againſt him: 
Co, Lit. 157. If the Sheriff returns a Panel of Jurors, firuck by two Strangers, that 


ws. 


3 favour neither of the Parties, this is a good Array, and ſhall not be quaſhed; 
Keb. 97” and ebe it is common for the Officers of the Court, by the Direction 
+ of the Judges, to give a Panel to the Sheriff, which he returns; but the 
Court ſeems not to have Power to compel the Sheriff to make this Return, 
but they can fine him, * a ſufficient J wy does not Mean adac en the 
Precept of the Writ. 04% . 
Made perpe- By the 3 Geo. 2. cap. 25. fot 'the better Regulation of Juries, it is 
tual by 6 Geo. eg, « That. the Perſon or Perſons required by the '7th and 8th of 
2. c. 37. King William, and the 3d and 4th of Queen Any, to give in, or who 
are, by Virtue. of this Act, to make up true Liſts in Writing of the 
Names of Perſons. qualified to ſerve on Juries, in order to aſſiſt them to 
. + + compleat ſuch Liſts, ſhall (upon Requeſt to any Pariſh Officer, who 
„ ſhall have in his Cuſtody any of the Rates for the Poor, or Land-Tax) 
5 2 nave. free Liberty to on, ſuch Rates, and take from thence the 
1 W | | ES „ Names 
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«Names of ſuch Freeholders, Copyholders, or other Perſons qualified to 
t ſerve on Juries, dwelling within their reſpective Pariſhes, &c.' for which 
« ſuch Liſt is to he given in and returned, and ſhall yearly, twenty Days 
« at leaft before the Feaſt of St. Michael the Archangel, upon two or 
ec more Sundays, fix upon the Door of the Church, &c. within their re- 
te ſpective Precincts, # true anꝗ exact Liſt of all ſuch Perſons intended 
« to be returned to the Quarter Seſſions, as qualified to ſerve on Juries, 
t and leave at the ſame Time a Duplicate of ſuch Liſt with a Church- 


« warden, Chapel warden, or Overſeer of the Poor, to be peruſed by the 


&& Pariſhioners without Fee or Reward, to the end that Notice may be 


« given of Perſons ſo qualified who are omitted, or of Perſong, inſerted by 
_«*Miſtake, who ought to be omitted out of ſuch Liſts; and if any Perſon * Pa 


— 


< not being qualified to ſerve on Juries, ſhall find his Name, mentioned 


<« jinſuch Liſt, and the Perſon required to make ſuch Litt ſhall refuſe to 


« omit him, or think it doubtful whether he ought to be omitted, it ſhall 
« be lawful for the. Juſtices of tie Peace, at their reſpective General 
«© Quarter Seſſions, to which the ſaid Liſts ſhall be ſo returned, upon 
« Satisfaction from the Oath of the Party complaining, or other Proof, 
c that he is not qualified to ſerve, to order his Name to be ſtruck out, 
« when the ſame ſhall be entred in the Book, to be kept by the Clerk of 


the Peace for that Purpoſe. , ; | 
See. 2. It is further enacted, That if any Perſon required to return: 


e or give in, or to make up any ſuch Liſt, or conterned therein, ſhall 


« wilfully omit any Perſon whoſe e 7h to be inſerted; or ſhall wil- 


e fully inſert any Perſon who 'ought tobe omitted, or ſhall take any Mo- 


© ney, or other Reward, for omitting or inſerting any Perſon, he ſhall, 


<« for every Perſon ſo omitted or interted, : forfeit twenty Shillings for 
« every Offence, upon Conviction before one or more Juſtice, where 
&< ſuch Offender ſhall dwell, upon the Confeſſion of the Offender, or Proof 


<« upon Oath ;*one Half to the Informer, and the other Half to the Poor 


4 of ſuch Pariſh; and in caſe ſuch Penalty ſhall not be paid within five 
c Days after Condiction, the ſame ſhall be levied by Diſtreſs and Sale of 
<< the Offender's Goods, by Warrant, returning the Qverplus, if any; and 
e the Juſtice or Juſtices, before whom ſuch Perſon ſhall be convicted, 


& ſhall, in Writing, certify the ſame to the Juſtices at their next General 


«© Quarter Seſſions; which Juſtices ſhall direct the Clerk of the Peace, to 
& inſert or ſtrike out the Name of ſuch Perſon as ſhall by ſuch Certificate 
ie 'appear, to have been omitted or inſerted in ſuch Liſts, and Du plicates 
<& of the Lifts, when delivered in at the, Quarter-Seſſions, and entered in 


8 fuch Book, ſhall during the Contmuance of ſuch Quarter - Seſſions, of 


<« within ten Days after, be delivered or tranſmitted by the Clerk of the 
Peace to the Sheriff of each reſpective County, or his Under-Sheriff, in 
& order for his returning of Juries out of the ſaid Liſts; and ſuch Sheriff, 
© or Under-Sheriff, ſnall immediately take care that the Names of the 
<« Perſons contained in ſuch Duplicates ſhall be faithfully entered alpha- 
« fbetically, with their Additions and Places of Abode, in ſome Book of 


% Books to be kept by him or them for that Purpoſe; and that every 


Clerk of the Peace, neglecting his Duty therein, ſhall forfeit 20 l. to 


c {ugh Perſon as ſhallinform or proſecute, until the Party be thereof con- | 
« yicted_ upon an Indictment before the Juſtices at any General Quarter- 
„ Seſſions of the Peace to be holden for the ſame County, SS. 8 


And Setz. 3. it is further enacted, That in caſe any Sheriff, Under- 


Sheriff, Bailiff, or other Officer, to whom the Return of Juries ſhall 

* belong, ſhall ſummon and return any Perſon. to ſerve on any Jury in 
any Cauſe to be tried before the Juſtices of Aſſiſe or Niſi Prius, or Page 241 
udges of the Great Seſſions, or the Judge or Judges of the Seſſions 


«* for the Counties Palatine, whoſe Name is not inſerted in the 9 
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* Note; by the 
4 Geo. 
c. 7. this 
_ Clauſe is re- 
ed as to 
2838 
of Middleſex, 
0 and no Per- 
ſon to ſerve 
who has 
ſerved with- 
in the two 
Terms be 
fore, when 
they are li- 
able to ſerve 
again. 


4 
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5 © other Officer, to whom the 


&* ſo delivered or tranſmitted, if. any ſuch Duplicate ſhall be delivered or 
c tranſmitted ; or if any Clerk of Aſſiſe, Judge's Aſſociate, or other Of- 
l ficer, ſhall record the Appearance of any Perſon ſo ſummoned and re- 
<« turned as aforeſaid, who did not really and truly appear, then, and in 
*« ſuch Caſe, any ſuch Judge, &c. ſhall, upon Examination in a ſum- 
% mary Way, ſet ſuch Fine or Fines upag, ſuch Sheriff, or Under-Sheriff, 
« Clerk of the Aſſiſe, Judge's Afociate/Gr other Officer, for every ſuch 
<« Perſon ſo ſummoned or returned as aforeſaid; and for every Perſon 
<*« whoſe Appearance ſhall be fo falſely recorded, as the ſaid Judge, Cg. 
<*< ſhall think meet, not exceeding 10 l. and not leſs than 40 . 
Se3. 4. And for preventing Abuſes by Sheriffs, Under-Shberiffs, Bailiffs, 
&« or other Officers concerned in the Summoning or Returning of Jurors, it is 
“further enacted, That no Perſons ſhall be returned as Jurors to ſerve 
% on Trials at any Aſſiſes or Nui Prius, or at any the ſgid Great Seſſions, 
& or at the e for the ſaid Counties Palatine, who have ſerved within 
e the Space of one Year before in the County of Rutland, or for four 
„ Years in the County of York, or of two Years before in any other 
« County, not being a County of a City or Town; and if any ſuch 
« Sheriff ſhall wilfully tranſgreſs therein, any ſuch Judge, &c. is re- 
4 quired, on Examination and Proof of ſuch Offence in a ſummary Way, 


e to ſet a Fine or Fines upon every ſuch Offender, as he ſhall think meet, 
not exceeding 57. for any one Offence. | 


Set. 5, © It is further enacted, That the Sheriff, Under-Sheriff, or 
turn of Juries ſhall belong, ſhall from 
« Time to Time enter, or regilfEr, in a Book, the Names of ſuch Per- 
« ſons as ſhall be ſummoned, and ſhall ſerve as Jurors on Trials at any 
« Aſſiſes or Ni Prius, or in the ſaid Courts of Great Seſſions, or Seſ- 
e ſions for the ſaid Counties Palatine, together with their Additions and 

„ Places of Abode alphabetically, and alſo the Times of their Services; 
«< and every Perſon ſo ſummoned and attending or ſerving as aforeſaid, 
<« ſhall (upon Application by him made to ſuch Sheriff, Under-Sheriff, 
<« or other Officer,) have a Certificate, teſtifying ſuch His Attendance or 
Service done, which Certificate the ſaid Sheriff, Under-Sheriff, or 
„ other Officer, is hereby directed and required to give without Fee or 
« Reward; and the ſaid Book ſhall be tranſmitted by ſuch Sheriff, Un- 
e der-Sheriff, or other Officer, to his or their Succeſſor or Sueceſſors 
« from Time to Time. | hats | 


Sek. 6. * It is further enafted, That no Sheriff, Under-Sheriff, Bailif, 


* 


4 or other Officer, or Perſon whatſoever, ſhall directly or indirectly take 


4 or receive any Money, or other Reward, to excuſe any Perſon from 
« ſerving ot being ſummoned to ſerve on Juries, or under that Colour or 
« Pretence; and that no Bailiff, or other Officer, appointed by any 
« Sheriff, or Under-Sheriff, to ſummon Juries, ſhall ſummon any Perſon 
& to ſerve thereon, other than ſuch whoſe Name is ſpecified in a Mandate 
« ſigned by ſuch Sheriff, or Under-Sheriff, and directed to ſuch Bailiff, 
4 or other Officer, and if any Sheriff, Under- Sheriff, Bailiff, or othet 


Officer, ſhall wilfully tranſgreſs in any of the Caſes aforeſaid, 3 


« ſuch Judge, &c. is required, on Examination and Proof of ſuch Of. 

* fence in ® a ſummary Way, to ſet a Fine or Fines upon any Perſon 
“ or Perſons 40 offending, as he ſhall think meet, not exccediog 107. 
« according to the Nature of the Offence. 3 

Sels. 6. And whereas $ the ſaid Af of 57 & 8 W. 3. and by the 

“ & 4 Ann. all Conſtables, Tytbingmen and Headboroughs, are obliged 10 
« give in true Liſts at the reſpeftive Quarier-Seffions of the Peace bolden 
* for each County, Riding, or Diviſion, of the Name and Places of ul Per- 
« ſons within their reſpefiive Precinfts or Places, qualified to ſervt on Juris, 


3 


s the Juſtices of the Peace in open Court, which bath by Experience been 


"found 
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| Seger —— — ä ü— — 
„found inconvenient and expenſive to. ſtverp! Conſtables, Tyrbingmen, aut 
* Headboroughs, ſuch  Quarter-Sefſions being often beld at a. great Diſtance r 
« from their Abade; for Remedy whereof it is enatted, That it Thall be . 8 
« lawful and ſufficient for all or any Conſtables, Gr. after they ſhall * 
e have made and compleated ſuch Liſts of Perſons qualified to ſerye on 
Juries, for their reſpective Pariſhes; or Precincts, and to ſubſcribe the 
<« ſame in the Preſence of one or more Juſtice or Juſtices of the Peace; | 
for each reſpective County 6r Place, and alſo at the fame: Thme to | 5 
« atteſt the Truth of ſuch. Liſts. upon Oath, to the beſt of: their Know. _—_— 
“ lege. or Belief, which Oath ſuch Juſtice or Juſtices reſpectively ate re- | 
« quired to adminiſter; and the ſaid Lifts ſhall (being firſt ſigned by 
< the ſaid Juſtices. reſpectively, before whom the ſame ſhall. be atteſted 
4 on Oath, and ſubſcribed as aforeſaid) be delivered. by the ſaid Con- b 
64 ſtables, Ic. to the Chief or High Conſtables of the Hundreds or Di- 
„ yiſions whereunto the ſame ſhall reſpectively belong, who: are required 
to deliver in ſuch Lifts to the Juſtices of the Peace for the County, &c. 
« at their reſpective General Quarter. Seſſions in open Court, atteſting at 
« the ſame Time, upon Oath, their Receipt of ſuch Liſts from the Con- 
< ſtables, &c. reſpectively, and that no Alteration hath been therein made 
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“ ſince their Receipt thereof; and the ſaid Liſts fo delivered in and at- 


and removed into the King's Bench by Certtorari. 2 Hal. Hiſt, P. C. 260. 


& teſted, ſhall be deemed as effectual as if they had been delivered in by $a 
the Conſtables, Wc. for their reſpective Pariſhes or Precincts Tf. * + The24Geo, 


Heron ws bid oo all OA To, eee veel 10 (31.9 2. c. 18. al- 
bos Fees to Jug men, and ſpecifies what Coſts Mall be paid, for praying a Special Jury 
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it ſits, whether fora Crime in ſuch County, or for a Treaſoh beyond Sea; 9 Co: 118. b. 


but for the Trial of an Indictment removed by Certiorari from à different _ 
County, there mult be fifteen Days between the Teſte and Return of every p. C. 406. 
Proceſs. 2 1 Ys | Y P. C. 406. 


* WEE | (ha) Whether 
ſuch Indict- 
e lame County 


"Jeong IE YL 

ment were originally taken in the King's Bench, or taken before Juſtices of the Peace of th 
f a c E 07S 11017532 ö 12 : 4 
J]juſtices in re, or of Goal- Delivery, may order a Juty to be re. 
turned immediately for the Trial of 'a Priſoner; alſo it hath been ad- 
judged, that Juſtices of (56) Oyer and Terminer, or of the Peace, _ 
for the Trial of an Iſſue joined before them award a Yenire returnable * Page 24 


the ſame Day on which the Party is arraigned ; but it is ſaid, ' that there * Hawk. F. C. 


i ſeveral Ru- 
"= thorities 
5). That as to the Commiſſion of Qyer and Turminer, though there goes out à general Precept in the 
Names of three or more of the Commiſoners, and under their Seals, fifteen Days before the Seſſions, 


Crime amount to Felony. 


* N 3 ; p 


directed to the Sheriff to return Twenty-four Jurors to try the Iſſue between the King and the Priſoners * 


to be arraigned; yet this is but preparatory, and to have a Jury in Readineſs; for after the Priſoners 


are arraigned, and have pleaded, to the Country, a Precept ought to iſſue to the Sheriff in Nature of a 
Veuiri fac. which may bear Teſte the ſame Day that the Þ 525 
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2 Hal. Hit, A Venire before Juſtices of Oyer and T7. erminer, returnable at a Day cers 
F. O. 261. tain, is erroneous, unleſs the Seſſions appear to be adjourned to the fame 

5 Day, becauſe otherwiſe it ſhall not be intended that their 2 con- 

{ve ae tignued ſo long; but ſuch Venire may be returnable at the next Aſſiſes, and 

Ie ] ꝝ ou uu one 

Here it may be proper to take notice, that the Statutes of 40 6. V. 

& M. cap. 24. and y 8 V. and M. cap. 32. require that Jurors Thifl be 

ſummoned ſix Days before they appear, which ſeems to make it neceſſaty 

that henever a Venire fac. or particular Precept is required, there ſh5uld 

be ſix Days between its Teſte and Return; and to this Purpoſe it is en- 

acted by the 7 and 8 W. 3. cap. 32. That every Summons of any Per- 

« ſon qualified, Sc. ſhall be made by the Sheriff,” his Officer, or lawful 

«©. Deputy, ſix Days before, at the leaſt, ſhewing to every Perſon” ſo form- 

ec moned the Warrant under the Seal of the Office, wherein they are no- 

. minated and appointed to ſerve; and in caſe any Juror, ſo to be ſum- 

„ moned, be abſent from the uſual Place of his Habitation at the Time 

«* of ſuch Summons, in ſuch Caſe Notice of ſuch Summons ſhall be given, 

„by leaving a Note in Writing, under the Hand of ſuch Officer, con- 

e taining the Contents thereof, at the Dwelling'houſe of ſuch Juror, with 

<<: ſome Perſon there inhabiting in the fame e. 

| Provided that thoſe Acts ſhall not extend to give or require any 

„ longer Time for the ſummoning of any Juries, that are to try any 

e fAſſues joined in any of the ſaid Courts that are triable by Jurors of the 

Sage City of London or County of Middleſex, than Was by Law required be- 

e fore the Making of the Act, nor ſhall extend or be conſtrued to give 

e any longer Time, or other Day, for the Return of any Writ, Precept or 

<« Proceſs of Venire facias, Habeas Corpora or Diſtringas, for the, ſummon- 

ce ing, attaching or diſtraimng of any Jury to appear, than was by Law 

required before the making of the Act; but that where there ſhall not 

be fix Days between the Awarding of ſuch 'Writ;'Precept or Proceſs 

& and Return thereof, every. Juror may be ſammoned, attached or diſ- 

trained to appear at the Day, and Time therein mentioned or appointed, 

. + 4 * ashe might have been before the Making of the AQ,” $672 3 SLE 103 n 


* 


, Where the Jury mußt appear... 
; 0 ae Comes © ot e eee wigaid 161 DI HIT Que 
_ . At Common Law, the Jurors and Parties were to appear at the Court 
2 n " 421» & 


25 (a) where the; Suit or Proſecution was depending, which occaſioned a 
4 Inft. 159. great Expence, and a great Conflux of People to the ſupertof Courts; 


to. Car. 349. to Remedy which Inconveniency, it was ordained by Weſim. 2. cap. 30. 
(a) The A- that all Pleas in either Bench, which require only an eaſy Examination, 
ry Bade Hl ſhall be determined in the Country, before the Juſtices of Aſſiſe, by virtue 
1 of ri 1 7 { Ie; nonly called the Writ o 
able at g cer- of a the Wiit preſcribed by that Statute, commonly called the; Writ of 
tain Day be- Niſi Prius. 4 | l SATs; vf 
fore Juſtices . 3 „ 8 . . 
of Oer, He, needs not expreſs before What Juſtices it ſhall be returnable, for it cahuot but be intended 
that it ought to be returned before the Court that awards it. 29 E. 3. 30 b. Dyer 315. pl, 99. 
/// On nth ne toip{ aoo)-41n7 © av r3t of Brod 21 of S190 
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2 Tit, 423 Jury at ſome Day; the next Term, unleſs the Juſtices prius tali Die, & 
Trials per Loc venerint; and thus the M., Prius was at firſt on the Venire, and con- 
Pair 63:4." tinbed in that Manner from Eda. to Ed. 3. for though there were no Iſſues 
returnedion the Venire to make them appear at N. Prius; yet it was ſo 
much a greatef Pifficolty on them io appear afterwards at Veſtminſter; 
which if they did not, the Diſtringas iſſued, that it bad its Effect to 

bring them in their proper Counties; the Writ was contrived to com- 


1 0 inn $675 7 2 5 #4} 442 $6.4 $4 a: Gy ; wen Beck Tat op. ts ; f ” 1 | A i wr n PM 
*Page'244 The Manner of ge 2 it was to dired; the Yerire, to return the 
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expreſly name him, it ſeems to have been generally ho eo, 1 


his ſpecial Warrant, or the (a) Aﬀent o 
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| 5 ieee 
mand them ts come into Coutt, becauſe it would a. bn imptoßſer 
for the Court to have commanded them to come into any other Place; 
ſo that their Appearance before the Juſtices of Aſſiſe is an Excuſe fart 
their Non-Appearance in Bank; but if they did not appear at the Aſſiſe, | 
nor at Wejiminſtgry, en ilſyed a Habeas Corpus and . to bring 
them up. L inen 2810 4 i && 

The antient PraRiice of 8 Deen da s bein eſſoinable on the Venire Triak per 
was a great Miſchief in this Proceſs, 8 i, he did not appear, the Pai 1277 5 
Jury were afterwards obliged, to a Bank; and there was another 
Miſchief in this: Proceſs as it then 1 2 that the P arties, not ſeeing, the 
Panel beforehagd, they could got be prepare to make th 15 Je ; 
and che firſt of, theſe Miſchiefs was pretty. well 1 . going, the 
Coſts on the Defendant when the "Plamiiff prevailed ; but the ſecond Mil- 
chief had no Remedy till 42 E. 3. cap. 11. whereby it is ordained, 5 
no Ingueſts but Aſſiſes and Delivery of Gaols be den by Writ of M/, 
Prius, or other Manner, at the Suit of Great, or Small, before that the eh 
Names of all of them that ſhall paſs in the Inqueſt be returned. into the 
Court; and this ſet the Proceſs on the ſame Foot it now ſtands, As Us 

From henceforward they could not place the; Nif Prius in the Vivire, Frith 17 
as was directed] Ka the Statute of Weſiminſter 2. becauſe it is directed Pais 63. 
that no Inqueſt. be taken at Njf Prius until the Inqueſt, be. returned * 15 bs 


Court, and therefore the Clauſe of Nif Prius was taken out, of the Yorire * 


and placed to the Habeas Corpus and Diſtringas, which was ſo awarded ee 
on the Roll in the Jura“; this had many god d Effects; 1ſt. For e ITT 
the Plaintiff and Defendant knew the Names of the Jory, in order to 00 
their C hallenges. 2dly, The Venire being returned, the Defendant had no 

Eſſoin on the Habeas Corpus and Diſtringas, but was obliged to appear, 
or elſe by Weſiminſter 2. cap. 27. the Inqueſt Was taken by Default -as.if 
he had appeared. Another Advantage was, that the Jury on the . Pod 
Prins were fined if they did not appear; and therefore the Clauſe in the 50 5 
Diſtringas is quod Habeas: Corpora eorum coram nobis apud Weſin' Die Luns 
prox po vel corum Juſticiariis noſtris' ad Aſſiſas in Com tuo tenend* © 5 
aſſign, fi prius Die, Sc. and ſince they could fine them on this Proceſs 


according, to their Offence, they granted Nifs Prius in the enſuing Diſtrin. 
Las, and did not cotnpel them zo try it at Bar, which was more cOnve- 


ws 


njent than the antient Way, where the appearing Juror was obliged bßß 
his Companions Default to ou up to Weſiminſter ; | but now every one 
has Iſſues returned on him for his own Default. 3 

The Day at Ni, Prius and in Bank are in Confideration of Law. the 6 Mod. ” £ 
ſame, becauſe the Writ of Ni Prius, which gives Authority to the Judge 
to try the Cauſe in the Country, is inſtead of the Court, and therefore. the WHEN 


Poſtea certified by him on the Day of Bank is the ſame as if the Jury had e, 
come up to che Court, and the Trial had been had in open Court; and 8 
this, as has been ſaid, is for the Eaſe of the Subject, that the un and 1240) 
Wirnelles, may not eome out of che proper County. _ ... d 01569 ome? 


It ſeems agreed, that an IfNue; joined in the King's Bench upon an la- Cr Gar 440. 
9 or Appeal, whether far Treaſon or Felony, or a. Crime of, an 2 7 * 


inferior Nature, committed in a different County from that. Wherein, the! 


Court ſits, may be tried in the proper County by Weit of Mi. Prins, ; f nd {ok 55 55 
Viſwe ol the Statute of Heſtm, 2. cap. 30. 15 
Vet inaſmuch as the King is: not expreſly "named © in, ibis Statute, andi it * Page g 15 
ina general; Role that he ſhall not be bound by a atze which doth not 2 Leon. 110. 
at wherever ys 
the King is: a Party it is irregular to grant à Trial by. iu 95 = 12 
f his Attorney; but it ſeems the (1. 8 


N Court did ment of 
18 : 226 AT 24 09911060); poanmin sd of bits ont lo 2164 5 2 WM 
which "0 to require great ae the Court refuſed 8 Trial by Val Piss t the Motion 
of the Attorney General, till the King by his N had 6gnified his Pleaſure that it "i Would be fo 


tried. io. Car. 348. 
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| (a) But not Cams may grant it in an 0 Aren in (the 1 Manner as in Of! other 
ol . where the Action. f 5 Rs 
i RO Dyer 46 . 6 5 oth oh Es ** eee e eee 
; e 6. Wha Number are to 0 be returned. „ 


Co, Lit. 155. Although 1 by he Words of the Writ of Venire Pie the Sheriff i is ly 
15 to return tw-elve, yet by antient Courle he was obliged to return twenty- 
four; and this, fays my Lord Cote, is for Expedition of Juſtice; for if 
twelve ſhould only be Ra ry no Man ſhouid have a full Jury appear or 
be ſworn in reſpect of Fe vithour a Tales, which would be a great 
Delay of Trials. 
4 Co. 36. But though the Sheriff return a leſſer Number, as hone the Sheriff re- 
_ Eliz. turned only twenty-three, and 'a ſufficient Number appear, and try the 
887. N 
Pep: 223. Iſſue, this will be aided by the Statutes of Feofail as a Miſreturn, 
2 Hal. Hit.. The Precept that iſſues before a Seſſions of Goal-Delivery, Oyer and 
P.C, 263: _ Terminer, and of the Peace, is to return twenty-four, and commonly the 
. Sheriff returns upon that Precept forty-eig bt. 
2 Hal. E. But the Award or Precept to try the Priſoner after he hath pleaded, is 
P. C. 263. boly Venire a OY, and ©. eech leut ae turned by the Sheriff 
(5) But 4 has On that "Panel. | tes. 4 I ' 
been held © Nr 
that in Trials on the Crown side for „sibel e Sheri may: Rog tae to atom ay N 18 
Court pleaſe, _ vecoedingly i 10 bad * PR: 0 the Sail "OY . Keling 16. 


God. 370. At Commas Lam: i in Civil Cauſes, it "ſeems the Sheriff ke have re- 
Ty; 5 turned above twenty-four if he pleaſed; and therefore by the Statute of 
debe ertend (6) Weſtminſter d. cap. 38, it is, recited, That whereas the Sheriffs were 
not to Jurors Uſed to ſummon an unreaſonable Multitude of] urors, to the Grievance of 


returned for the Peqple, it is ordaingd, that from 8 in one A. no mar 
A be eee Waere W W ne 


Ta. N 3 
Kel. 1 5 NR 

Before this A8 nol by hs * Ge, 2. N by: ſe. 8: it is ects,” „ That every 
| Statute the „ Sheriff e or other Officer, to whom the Return of the Niro facias Jura. 


„„ | - O_ 10 toren or other Proceſs, for the Trial of Cauſes before Juſtices of Aſſiſe 


— wn, *or. Ni Prius, in any County in England, doth or ſhall belong, ſhall 
in every, *©, upon his Return of every ſuch Writ of Venire facias, (unleſs in Cauſes 
Cauſe.” 1) > 4 Ted to be tried 'ar Bar, or in Caſes where 4 ſpecial Jury ſhall be 
1 = ſtruck by Order or Rule of Court) annex'a Panel to the ſaid Writ, con- 
Statute, te raining the Chriſtian and (1) Surnames, Additions, and Places of Abode of 
Number in © 'aco mpetent Number of Jurors named in ſuch Liſts as qualified to ſerve 
Wales for the e n 11 5 the Names of the Perſons to be inſerted in the Panel annexed to 
3 . evity de far for the Trial of all Iſfues at the ſame Aſſiſes in each 

| leg dhe ug. © « reſpeive County, which Number of Jurors ſhall not be leſs than forty- 
nor more. th than © 35 ght i in any County „ ñor more than ſevet two, without Direction of 

fi < og) af „“ the Jodges vo Solved to go the Circuit and ſit as Judges of Aſſiſe or 
every 55 « Nuß in lch County or one of them, who are reſpectively hereby 
beſo NT ee and requited, i "ir he or they ſee Cauſe, by Order under his or 
eight Days their re r ective Hand or Hands, to direct a greater or leſſer Number; and 
bez 57 7 . 4 th ben dort Number, as ſhall be ſo directed, ſhall be the Number to ſetve on 
* FPageie r e and that the Writs of Habea Corpora Juralorum or Diſtringas, 
1 1 _ gent tc ſuch Writ of Vrnire facias, need not have inſerted in the 
geg he Num. © Bod! eh Fe Wii's the Names of all the Perſons contained 
Hy >) 15 ett: 55 11 100 , oY y | e in 
Hou * bh 1⁰— 
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1c, jn ſuch Panel; but it ſhall be ſufficient to inſert in the mandatory Part 
&« of ſuch Writs, reſpeCtively, Corpora ſeparalium Perſonarum in Panellb buic 
« Brevi annexo nominatorum, or Words of the like Import, and to annex 


to ſuch Writs reſpectively Panels containing the ſame Names us were, 


« turned in the Panel to ſuch Venire facias, with their Additions and Places 
« of Abode, that the Parties concerned in any ſuch Trials may have timely 
% Notice of the Jurors who are to ſerve at the next Aſſiſes, in order to 
„ make their Challenges to them, if there be Cauſe; and that for the 
making the Returns and Panels aforeſaid, and anpexing the ſame to the 
& reſpective Writs, no other Fee or Fees ſhall be taken than what are now 


allowed by Law to be taken for the Return of the like Writs and Panels 
„ annexed to the ſame, and that the Perſons named in ſuch Panels ſhall 


be ſummoned to ſerve on Juries at the then next Aſſiſes or Seſſions of 

% Niiſi Prius for the reſpective Counties to be named in ſuch Writs, and 

* no other.“ c Evie "If ant. Þ | 5.0 3 49 . 
5. Of awarding Proceſs by Prov.. 

I the Plaintiff after Iſſue joined neglects to try his Cauſe the firſt Aſſiſes 2% fe- 

in the Country, or the firſt Term in-Middleſex or London, the Defendant is Pais 60, 61: 

at liberty to bring down the Cauſe by Proviſo, ſo called by the Clauſe in | 

the Venire facias, which ſays, Proviſo ſemper quod fi duo Brevia inde tibi 

pervenerint, unum eorundem tantum retorn & exeguaris ;. for both Plaintiff ke 

and Defendant having put themſelves upon their Country, the Fong = 

Laches ſhall not prevent the Defendant's diſcharging himſelf from the Ac- 

tion, and therefore the Proceſs is as well open for him as for the Plaintiff. 


This Proceſs by Proviſo, (i.e. with a. Clauſe, that if two Writs come Dyer 215. 


to the Sheriff, he ſhall execute one of them only) may be taken out pl. 51, 284. 


: z 


not only when the Plaintiff neglects to take out the Yenire the Tame Pl. 34. 


Term, but alſo upon his Neglect to get it returned; and in like Manner if 8 


the Plaintiff makes the like Default in ſuing out an Habeas Corpora, or 665-6. 
UML ſubſequent Proceſs, the Defendant may ſue out the like. Proceſs by Keil, 176. 
roviſo. | 3 Pl. 11. 
But where the Defendant hath ſued out any Proceſs by Proviſa, there are Jon. 34. 
Authorities that the Plaintiff is to ſue out the proper ſubſequent Proceſs P. 8 
upon it in the ſame Manner as if he had ſued out the firſt, and that it is ir- l. 4. 
regular for a Defendant to take out any ſuch ſubſequent Proceſs till the 2 Lev. 5, 6. 
Plaintiff has made a Default in reſpe& of the ſame kind of Proceſs, except 2 Sand. 336. 


only in ſuch Actions wherein the Defendant is an Actor as well as the Plain-* Mod. 246. 


tiff, as in Replevin or Error, or Quare Impedit againſt a Patron only, or 
Prohibition, Sc. in which Actions the Defendant may either take out Pro- 
ceſs by Proviſo, without any Default in the Plaintiff, or may, if he think 
fit, take it out in the ſame Manner, as the Plaintiff, without any Cauſe of 


Prove. F 


It ſeems agreed, that neither in Actions wherein the King is ſole Party, 2 Leon. 110. 
nor in Indictments, there can be any Proceſs taken out by Proviſo, becauſe 1 6 
no Laches are imputable to the King; alſo, it hath been queſtioned whether „,, 
there can be any ſuch Proceſs in Informations Qui tam, becauſe the King Sid. 3 16. 
is i ſome fort a Parey. 25006 5 TATE ws N 

But it ſeems agreed, that it may be ſo awarded in any Appeal, whether Keilw. 176. 
Capital or not Capital, in the ſame Manner as in other Actions, after the pl. 70. 
Appellant hath made Default in relation to the very ſame Kind of Proceſss. | 
* By the 7 8 V. 3. cap. 32. which gives a Venire facias de Novo where“ Page 247 
the Cauſe is not tried the firſt Aſſiſes, it is enated, $5* That if any Defen- 

* dantot Tenant in any Action depending in any of the Courts of Weſt- 

e nminſter ſhall be minded to bring to Trial any Iſſue joined againſt him, 

Vol. III. | 4 K | « when 
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« when by the Courſe, in any of the ſaid Courts he may lawfully do the 


77s by Wir of 
de 'thougt a 


though there h. 


eceffity of tetorning 2 Panel into 


Juſtices by Writ of Scire facias and other Writs, had not been returned 
before the Seſſions of the Juſtices at the Ni Prius, and otherwiſe, ſo that 
the Parties could not have Knowledge of the Names of the Perſons which 
ſhould paſs in the Inqueſt; whereby divers of the People had been diſinherit- 
ta) The Sta- ed and oppreſſed; and thereupon it is ordained, That no Inqueſt but (a) 
tute of 6H. 6, Aſſiſes and Delivetances of Gaols be taken by Writ of Ni Prius, not in 
8 for any other Manner, at the Suit of the Great or Small, before the Names 
Aſſiſes. <<. of all of them that ſhall paſs in the Inqueſt be returned in the Court. 
3 Inſt. 175. e den N. en wing e dite, ren ee off 
2 Hawk. This Statute extends as well to Writs of Ni// Prins in Criminal Cafes as 
P. C. 410. in Civil, and to er returned upon a Tales as well as to thoſe returned 
„ „ dd ð ͤ̃ↄũ .f ̃ OOTY TOO. 
But it ſeems that in Trials before the Juſtices of Goal- Delivery the 
Priſoner has no Right to a Copy of the Panel before the Time of his 
Trial, except only in Caſes within the Purview of 7 & 8 V. 3. cap. 3. 
' which enacts, © That every Perſon indicted and tried for High Treaſon, or 
«© Miſpriſion thereof, (except it be for counterfeiting: the Coin, Ic.) ſhall 
* haye a Copy of the Panel of the Jurors who are to try him duly returned 
e by the Sheriff, and delivered unto him two Days at leaſt before he ſhall 
f oe ES ET 
2 Hawk. It hath been adjudged to be ſufficient, within the Intent of this Act, to 
f. C. 40. deliver to the Priſoner a Copy of a Panel arrayed by the Sheriff before it is 
returned to Court, if the very ſame Panel be afterwards returned, 


. 
2 Ae N N. der 7 


| 9. Of the | Te jals going off fo Defecr Juratorum; and therein 
| 1 5 of drawing a Juror. e 


Fide the Sta- If a Venirt is awarded, and the Parties do not go to Trial the next Alliſes, 
2 wy but it lies for ſeveral Terms, the Continuance may be made by. a Vie 
10 5 0 non miſit Breve; but if a Nifi Prius be awarded, and ſome of the Jury 


Venire facias appear, and the Panel be not full, ſo that the Trial is not carried on, they 


4: nove, in enter thoſe of the Jury that appeared, and alii non venerunt, ideo reſpedtu- 
2 ths, nor entur to the next Term pro Defectu Jura? and at the Day in the next Term 
tried the fir they award an Alias Diſtringas to the next Aſſiſes, with a Ni Prius until the 
Aſſiſes. next Term. r 0 ; | 
Vent. 28. It is held by the Opinion of ſome,. that in a Criminal Caſe not Capital, 
Raym. 84. after a Jury ſworn and impanelled, and all the Evidence given, the King's 
* Page 248 | Counlel may, without the Party's Conſent, withdraw a Juror, and have 


the Cauſe tried over again. 


Carth. 46. But herein the bettet Opinion ſeems to be; 1/t, That in capital Caſes a 


. : 
* 


Juror cannot be withdrawn, though all Parties conſent to it. 2dly, That in 
ee | | 1 | 27 Criminal 


— — — 
a r * 9 —_— 2 . — * 


FJuries. 


© 
7 * x : 


* 


| Criminal Caſes not Capital a Juror may be withdrawn, if both Parties con- 


ſent, but not otherwiſe. 34h). That in all (a) Ciyil n, a Juror cannot (, M 
be no but of Conkent of all Partie: 0 250 ” J : 4 2 


EY Night could not agree, a Jar by Conſent was drawn, ©% mag ol 484 


Te wa been held, cher 2 Juror witthdriwn from the Panel TY Conſent Ca. Law and 
of borh Parties, to the Intent the Trial might for that Time 90 off "pro #1. 390. Hart 
Defettn Furalorum, it being neceſſary for the Jury to have a View, may be _ 
of the Jury, when the Cavſe comes to be tried 7 a ſubſequent Time, and 


that chis being neither a r om 2 hs eres, By nor to the F avour, 
ety oe, Oye Oy 


« f 4 * 7 i 1 % * s * * 'Þ £ * 
1 1 


oF of 


© * what Caſes and in what Banner a 
1 NC E yi (3) 3 Gre. 20 eg! the Rating of den ae by ch () Ir hath 


the Sheriff cannot return leſs than forty-eight Jurors, the Uſe of a Tales — held 
. to be taken away; but as the Statute berein extends only to Civil fince this Sta · 


Cauſes, it will ſtill be neceſſary ro gonad nay Nancy of awarding | a 7 Ges, Tall bay 
eſpecially | in criminal Caſes,” | F | cumſtantibus 


was allowable 


upon ſpecial Juries, by Raymond, 0.1. in che Caſe of The King ks Fein rin s On: 3. 2 Kel. 


77. pl. (39). ae, Cal. 333- pl. 99: 21. Vin. Abr. 883+ Frs 121. 


pad * 
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t 1 a Special Jar Cauſes, and in common, a Tales: is allowable. te; is the conftant Pratice, 


If all the jury did not FAT on the Habeas Corpui or Diftringas, RE . 
by reaſon of the Death of ſome of the Perſons. returned, or for any other 20.08; 10 
Cauſe; or if ſo many be challenged and drawn, that there do not remain 2 Ki 
a ſufficient Number to make a Jury; or if after the Jury is charged one or 571. 
more of them die, there are at Common Law the Writs of Undecim, Decem, * 1.00. 
or Octo Tales, according as the Number was deficient, to force others into 43g | ay 
Court to try the Iſſue, or by (c) Statute the Plaintiff may Pray a Tales & © (c) For 4 
Circumſtantibus to prevent the Delay of the Decem Tales. 6 


the Statutes 
35 H. 2, e. 6. made perpetual by WD c. 32. 4 & 5 Ph. & Mar. e. = 5 Eliz. e. 25. 14 Elia. 
9. 7 & 8 W. z. c. 32. | | 


A Tales may be granted as Py on rhe Applied of the Dekodibe 0.0.0 
Plaintiff ; but ic ſeems that a Defendant cannot N pray f till there ar-484. 


g has been a Default | in the Plaintiff. oy Abt. 


6571. and i 
Dyer 359. pl. 2. it is ſaid, that ” a full jury do not appear, bod the Plaindffp prays a Difiringa, without 


praying any Tales, the Court ought to grant it at the Prayer of the debe 1 


In Capital Caſes the Tales may be granted for a hs Number than the Bulſ. 121. 
firſt Proceſs z as for ſixty, or forty, or any other even Number, in order to i 213. 
prevent Delays from peremptory Challenges; and in this Reſpect a Tales pl. 41. 
in Capital Caſes is different from vhat it is in any other Caſe, it being an 


allowed Rule, that in all (d) other Caſes the Tales muſt be for a leſs Num- (4 put a 


ber than the firſt P roceſs. ; Tales de Cir... 
62S cumſiantibus 

11955 may be of any uncertain Number. 10 Co. 105, 2. 

Every 


ll 


| Purpoſe, vide 


— 
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* Page 249 Every ſubſequent Tales in Capital, as well as in all other Caſes, muſt be 

10Co-105:2. for a lefs Number that the former, except the former were quaſhed, in 
1 | Keilw. 276. which Caſe the next may be for the fame Number. 

1 | | 10 Co. 104. The Quaſhing the Array of the principal Panel doth not quaſh that of 

1 Dyer 245. pl. the Tales, but the Inqueſt ſhall be taken by thoſe returned on the Tales, if 

if _— there be a ſufficient Number, otherwiſe more ſhall be added to them by a 

N new Tabel; but if all the Perſons returned on, a Habeas Corpora be chal- 

lenged and drawn, there ſhall not be a Tales awarded but a new Venire; 

for the Word Tales plainly refers to ſome others, to whom the Perſons re- 

turned are, to be like; alſo if the firſt Habeas. Corpora be quaſhed, the 

+I ſecond with a Tales cannot be quaſhed with it, and the Party: muſt go 

Wh | on as if the Venire had only been returned, and nothing done upon it; for 

. | where a Proceſs is quaſhed, all that follows and depends upon it falls 


14s an” n 8 * 


, — + Ge 
” 


4 


3 


with it. | 


if _ WON It ſeems, that a Tales is not grantable on the Return of a Iknire, but 
Wo > Rot. Abr. Only" ontthe Retury of à Habeas Corpora or Diſtringas,. becauſe. it appears 
"if 671. not before ſuch Return, but that a. full Jury may appear. | 
Wi Rol. Abr. A Diſiringas or Habeas Corpora, with a Command to add ſo many more 
+ q 798, to thoſe ſummoned on the Venire, is the firſt Proceſs againſt the Tales. | 


Cro. Jac. 677. - If. a Juror be withdrawn after à Trial commenced, whereon a Tales de 
C.ircumſtantibus was awarded, and afterwards a new Habeas Corpora be taken 
g cout with a Tales, it ſhall appoint the Tales to be added to the Jurors firſt 
+. returned, and alſo to thoſę returned on the Tales de Cirrumſtantibus. 
1 Lev. 223. The Statutes, which authorize Juſtices of Ni Prius to award a Tales de 
1 OD 367. Circumſtantibus, extend as well to all Capital Caſes as to others; but it ſeems 
k 6 od. 255. that ſuch a Tales cannot be prayed for the King upon an Indictment, or 
Criminal Information, without a Warrant from the Attorney General, or 

an expreſs Aſſignment from the Court, before which the Inqueſt is taken. 
It ſeems not to be clear, that a Tales is grantable by Juſtices of Oyer, c. 


WW Tee-. © 2: (a) Goal-delivery ; but if a Trial be put off before Juſtices of Goal- 


m/e 
— — 
8 1 A 8 


o — ow” —— 4 22 
1 5 BEA! ISA RY 


nf 3 Delivery for want of a full Jury, they may, without doubt, order a larger 
* Jelv. 23. Panel, whereon the former Jurors ſhould be returned in the ſame Order 
1 onthe as before, and called to be ſworn as they ſtand, without any more Regard 
Wl fore Juſticesof to thoſe who were ſworn before, than to the others; and the like Method 
i Gaol-Delive- is to be obſerved as to a Jury returned with a Tales. 

£4 _ 85 r not of much Uſe, becauſe there ĩs no particular Precept to the Sheriff to return either Jury 
1 ] or Tales, but the general Precept before the Seſſions,” and the Award or Command of the Court upon the 
Wi Plea of the Priſoner. 2 Hal. Hiſt, P. C. 266. ofa ae ks n 


Mich. 6 Geo. On a Writ of Error of a Judgment given in the Court of Briſtol it was 
2. in B. R. ſolemnly adjudged, that a Cuſtom in an inferior Court to try by a Tales de 
2 "iid, Circumſtaniibus was void, as it breaks down that important Rule, that Trials 
2 Pol. Abr. mult be per Pares, and admits an unlimited Latitude of gleaning together 
672. any Set of Men for Jurors, however profligate and unfit for the Office, 
Styl. 16. and intirely deprives the Parties of their Challenges. 2 | 
gar Oe cs; It was agreed fo be common Practice in the Circuits, that if but one Ju- 
Evid. 110, tor appears and he is challenged, there may be twelve Taleſmen ſworn, 

who may try the Cauſe. PE 
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0) In what Cales and in what Manner ſpe» * Pige 250 


tdttial Juries are appointed 
S Juries ate appointed on Motion and Application to the 2 Lil. Repiſts 
Court for that Purpoſe, on which, if the Court think it reaſonable, Z23o har the 


the Sheriff is to attend the Secondary or Maſter with his. Book of Free- CEE 
| holders, who, in the Preſence of the Attornies on both Sides, names Forty- Merchants if 


eight Freeholders, and then each Party ſtrikes out twelve, by one at a they think it 
Time, the Plaintiff or his Attorney beginning firſt, and the -remainiing yo gpark® 
Twenty-four are returned by the Secondary, as the Jury, to try the Cauſe. 2 eg 
If the Rule was entred into by Conſent, it is ſaid to be a Contempt in 


f 2 3 : oo Lil R it 
the Attorney not to be preſent z but to remedy any Inconveniency, from 127. 


hence, a Rule was made, that when a Maſter is to ſtrike a Jury, viz. 


| Forty- eight out of the Frecholders Book, he ſhall give Notice to the At- . 


tornies of both Sides to be preſent; and if the one comes, and the other 
does not, he that appears ſhall,. according to the antient Courſe, ſtrike 


out twelve, and the Maſter ſhall ſtrike out other twelve for him that 
is abſent. _ Es | ME MT REAR” 


And it is ſaid, that if by Rule of Court the Maſter is ordered t6 Salk. 495: | 
ſtrike a Jury, in caſe it be not expreſſed in ſuch Rule that the Maſter pl. 1. 
ſhall ſtrike Forty-eight, and each of the Parties ſhall ſtrike out twelve, 


the Maſter ſhall ſtrike Twenty-four, and the Parties have no Liberty to 
ſtrike out any. ren; tk 


It is ſaid that a Spe 


pl. t. 


Cauſe ſhewn, ſuch as Partiality of the Sheriff, Sc. 


a he ron ages; 5 
Alſo it is ſaid to be contrary to the Courſe of the Court of B. R. in = jon. 222. 
Capital Caſes, to order the Clerk of the Crown to ſtrike a Special Jury as 48 
is done by the Secondary in Civil Cauſes upon Trials at Bar T7. Is see the next 


6 Pe \ i: rey! | 0%, Clinulſe, 
By the 3 Geo. 2. cap. 26. ſef. 15. reciting, that whereas ſome Doubt There can be 
had been conceived touching the Power of his Majeſty's Courts of Law at no ſpecial 
Weſtminſter, to appoint Juries to be ſtruck before the Clerk of the Crown, 8 
Maſter of the Office of Prothonotaries, or other proper Officer of ſuch 4 


3 N ; 4 9 1 Via. Abr. 
reſpective Courts, for the Trials of Iſſues depending in the ſaid Courts, 301. pl. 5. 


without the Conſent of the Proſecutor or Parties concerned in the Proſecu- From the Pen- 


tion or Suit then depending, unleſs ſuch Iſſues are to be tried at the Bar of 45 2 this 
the ſame Courts, it is enacted, '** That it ſhall and may be lawful to and for Ae al 
« his Majeſty's Courts of King's Bench, Common Pleas and Exchequer at tend only to 
« Weſtminſter, reſpectively, upon Motion made on behalf of his Majeſty, the Trial of 


$* or on the Motion of any Profecutor or Defendant in any Indictment of au) —_— | 
ee Information for any Miſdemeanor or Information in Nature of a Q eg 


7 4342 WE” * rin heCouri 
« Herranto, depending or to be brought or proſecuted in the ſaid Court of e rt 


will not grant 


« Exchequer, or on the Motion of any Plaintiff or Plaiatiffs, Defendant or aSpecial Jury 
% Defendants,'in any Action, Cauſe or Suit whatſoever depending, or to upon a Writ 
* be brought and carried on in the ſaid Courts of King's Bench, c. or in . T 
« any of them; and the ſaid Courts are hereby reſpectively authorized and 2. une 


. . — | * 2. Symonds V. 
&* required upon Motion aforeſaid, in any of the Cafes afore- mentioned, Par nter t. 


„ i AS 03 e No Speeial 
Jary m_ re al Bora —_— 2 Barnes, 377, 385: ſpecial Jury ſtruck and returned by 
t Ourt. 2 Barnes 2. ; | | | 15 a * . 54 


4. 


4 But che Court . on Motion, makes a Rule for the Sheriff to ſummon a good Ju 


| ry, means 

ing thereby Men of a ſuperior Rank or Station to thoſe commonly ſummoned, ' 1 2 

- Vor. III. | h 0 : 4 L | | $-@..., 
» , \ ; 4 „ 


( cial Jury may be granted to try a Cauſe at Bar with- Mod. c . 
out the Conſent of the Parties, but never at Ni Prius, unleſs for good Law and EH 
; 5 # +, ; . 
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« to order and appoint a Jury to be ſtruck before the proper Officerof each 
1 reſpective Court, for the Trial of any Iſue joined in any of the ſaid 
Caſes, and triable by a Jury of twelve Men, in ſuch Manner as Special 
&« Turies have been and are uſually ſtruck in ſych Courts teſpectively, upon 
« Trials at Bar had in the ſaid Courts, which ſaid Jury, ſo ſtruck as afore- 
| « ſaid, ſhall be the Jury returned for the Trial of the ſaid Ifſye. 
„page 251 And by $4, 16. of the faid Statute it is further enacted, That the 
See 2 ? Perſon or Party, who ſhall apply fot fuch Jury to be ſtruck as aforeſaid 

"4. ſhalt bear and pay the Fees for-the Striking ſuch Jury, and ſhall not have 


$3, 
z Ser, 1091 <* any Allawance for-the ſame upon Taxation of Coſts, 
Soppl. to Lil, 8 A „ ; 


gn? 868,17. Provided, * That where any Special Jury ſhall be ordered, b 
Pra . Ul. „ Rule of any of the ſaid Courts, to be ſtruck c the proper Officer of ſue 
CG. E. *. Court, in the Manner aforeſaid, in any Cauſe ariſing in any City or 
Cal. of Pract. 6 County. of a City or Town, the Sheriff or Sheriffs, or Under-Sheriff of 
C. P. 138. « ſuch City, or County of a City or Town, ſhall be ordered by ſuch Rule 
e to bring, or cauſe to be brought before the ſaid Officer, the Books or 
“ Liſks of Perſons qualified to ſerve on Juries within the ſame z out of 
„ 'which Juries ought to be returned by ſuch Sheriff or Sheriffs, in like 
« Manner as the Freeholders Book hath been uſually ordered to be brought, 
in order to the Striking of Juries for Trials at the Bar in Cauſes ariſing 
4 in Counties at large; and in every ſuch Caſe the Jury ſhall be taken and 
. + ſtruck out of ſuch Books or Liſts reſpectively? 55 
Mod. Ca, A Rule was made for a Special Jury, which was entred into by Con- 
Law an ſent ; and afterwards, when the Parties attended the Maſter, the Defendant 
Kie 8 © ſtruck out ſome Hundredors, and at the Trial challenged the Array for want 
Burridge. of Hundredors, which the Judge of Aſſiſe allowed a good Challenge; and 
3 Will. Rep. this was held ſuch a Breach and Contempt of the Rule, that an Attach» 
43 \ 3 5 n e 


. 


1 Stra. 1019, ment was granted for it. , eee e n 
beg 3 - But wherein the Trial of a Quo Warrant, the Defendant challenged the 
745 „er Array of a Special Jury, that had been ftruck at his Requeſt, for Partiality 
Mich. 8 Geg. in the Sheriff; and an Attachment being moved for, and the Caſe next 
2. in B. R. above relied on, it was denied; and ſaid per Curiam, that the Attachment 
2 Stra. 1000, in the Caſe ſupra was granted by reafon of the Abuſe of the Rule; but 

2 Rel 119+ here the oniy Fouadatiqn is the Jury's being ſo fruck at his Requeſt, which 

is not glone ſufficient; for he had a Right to challenge the Array on the 
Proceſs's being diresed to a wrong Officer; and the Rule might have 
been fulfilled another Way, viz. as the Sheriff was partial, a proper Entry 
might have been made, and Proceſs directed to the Coroner. ET be 
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e ends are 15 b. returned ; and herein of the 
- Nualifications and ſeveral Cauſes foꝛ which 
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they may be challenged : And herein, 


| 1. Of | Challenges to the Array or to the Polls; and herein where 
the Inſufficiency or Partiality of the Sheriff or Returning Officer 
1 - 8 4 principal Cauſe of Challenge, or o las Favour. 5 
Co. Lit. 156. | Challenge (a) to Jurors is twofold ; either to the Array, or to the 
— A Polls, i. e. to the particular Jurors; to the Array of the principal 


A. 
(a) For the Panel, and to the Array of the Tales; and herein my Lord Coke obſerves, 
feveral Signi- 5 


| gfcariomo he that the Jurors Names are ranked in the Panel one under another,” which 
5 Word Chal- , 
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Order or Ranking the Jury is called the Array ; as in common Speech we Co. Lit. 155. 
ſay Battail Array for the Order of Battle; fo as to challenge the Arra Bo 
of the Pane], is at once to challenge or except againſt all the Perſons ſo 
arrayed or impanelled, in reſpect of the Partiality or Default of the Sheriff, 
Coroner, or other Officer who made the Return. . _ „ | 5 PL. 
* This Kind of Challenge is twofold, either a principal Cauſe of Chal- Page 252 
lenge, or to the Fayour, like that to the Polls or particular Jurors; for they Co. Lit. 156. 
thought there could be no better Rule to aſcertain what ſhould be a proper 
.Challenge to their Officer, than what was a proper Challenge to each Juror's 
Partiality; for they did not ſuppoſe that they had a Jury per quos rei veri- 
tas melius ſciri poterit, unleſs they were ſettled by a Perſon abſolutely in - 
different. e od ee eee | hn 
A Principal * wp on fuch a manifeſt Preſumption of Partiality, Co. Lit. 156. 
that if it be found true it unqueſtionably ſets. aſide the Array or the Juror, 
but a Challenge to the Fayour leaves it to the Diſcretion of the Triers. | | 
There are many principal Cauſes of Challenge to the Array; as if the Co. Lit. x "© 
Officer return any Juror at the Party's Denomination, or that he may be TOES. 


nne N 


” 


more favourable to one Party. than the other; or if the Array be returaed 
by a Bailiff of a Franchiſe,” and the Sheriff return it as of himſelf; in 
which Caſe the Party ſhoyld loſe his Challenges in a Default in the Bai- 
iff, 'becauſe the Return on Record is in the Sheriffs Name ; but if the 
Sheriff return one within a Liberty, this is good, and the Lord of the 
Franchiſe is put to his Action againſt him. VVV 
If the Sheriff be liable to the Diſtreſs of either of the Parties mediatel 


— * 


or immedately, or if he be his Servant ar Officer in Fee, or of Robes, or fe 5 Fa 


his (2) Counſellor or Attorney, or have Part of the Land depending on 1666. 
the ſame Title; or if he has been Godfather to a Child of either of the ( But by 
Parties, or either of them to his; or if either of them have a Action Finch of * 
of Debt againſt him; or if an Action of Battery, or ſuch like, Which Den 
ply Malice, are depending between them, theſe are principal Challenges to lenges to the 
the Array. 5 | TOR eg Ge Re Favour only. 
f Bur if Gither of the Parties be ſubject to the Diſtreſs of the Sheriff, &c, Co Lit.s 6. 
os if the Sheriff, Ec. have an Action of Debt againſt either of the Parties 
theſe are Cauſes of Challenge to rhe Favour only; for the Sheriff, Sc. 
thereby is not under the 5 & Influence, but the Party under his. 
Conſanguinity, ' how remore ſoever, between the Sheriff or Juror and Co. Lit. 166. 
either of the Parties, or Affinity by Marriage of either Party himſelf with. Leon. 88. 
the Couſin of the Sheriff or che uror, or e converſo, are principal Cauſes of 
Challenge to the Array, or to the Polls; hut if the Mar lage be between 75 
the Son ef the one and Daughter of the other, it is a Cave af Challenge to 
the Favour only ; and he, that &hallen es the Array or a Juror for 3 
Coufinage, mult ſhew how the Party is Couſin; but if it be found tharhe 
is Couſim it is (5) ſufficient, whether it be found in the Manner alledged or 6) That be. 
not; and here my Lord Coke notes, that a Baſtard can have no Kindred. ing Couſia, 
5 | though in Sch 
The Array of a Panel, becauſe the Sheriff was 
Coufin to the Plaintiff; and upon a Traverſe it was found that they were Conſing, but not in ſuch Manner 


a. hg Piſieſoot hut elicignt hadigs eee eee e 
1 her Couſin gr geg. Qwen i46e!! ing enn nene 2 


That the Sheriff and one of the Parties are Fellow Servants, not a prin- Dyer 367. 
cipal Cauſe of Challenge, but only to the Favour. | - pl. 40. 


or gth Degree, is ſufficient. Dyer 319. a. pl. 13. 


It hay been doubted, whether chs (6 Leſſer in Ejotment, being of N. Rep. 


N 


894. 


328. Hutt. 2 5 Cro. Jac, 31. Moor aer * Baniſer. (c) It is ſaid that where 
the Defendant juſtifies as Servant to J. S. and that the Land is the Freehold of 7. S. it is a prin- 
cipal Challenge, that a Juror is within the Diſtreſs of J. S. for oo the log is — . 25. 
at in this, Caſe of an Ejectmegt it baz-beep held, in the Houſp.of Lords, in the Caſe of Holborn ver. 
Banington 17 th the Leder of Plaiptiff, dag Peer, and no Fojg returned, way no Cauſe of Chal- 
lenge; becauſe he did not appear to be Party to'the Record,—And' the 8. P. was reſolved Mich. g Geo. fe 


between Grim Pon, Leſſee of Lom Gower and Gardner; & wide Skin. 229. pl. 8. S. P. See now 24Geo. 
c. 18. ſ. 4. {No Challenge to the Array for want of a Knight. ide alſo] 2 Stra. 1023. 
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Cro. Eliz. The Array of a Panel was challenged ors tenus, becauſe it was returned 


"WS was ſaid per. Cur. that it could not N for that Cauſe, becauſe 
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Juries- 


+8 Act 2 3 


Kin to the Sheriff in ſuch a Manner as to make it a principal Cauſe of 
Challenge, in caſe he had been Plaintiff or Defendant, has been a principal 
Cauſe of Challenge, and by ſome it hath been held a. principal Cauſe, for 
tho' this is but a fictitious Action, yet the Leſſor only being concerned in 
Intereſt, and the Plaintiff a fictitious Perſon, the Courts take notice of the 
Leſſor as the *real Plaintiff, by ordering him in certain Cafes to pay Coſts, 
Sc. but the better Opinion is, that it is no principal Cauſe of Challenge; 
that he not being Party to the Record, the Judges ex ſicio are not obliged 
to take notice of him, and that to do it in this Caſe. would tend to Delay, | 


which the Courts always avoid, 


369- „ Sheriff two Days after he had received a Writ of Diſcharge; and it 


it would be a direct Averment againſt the Record, for it is returned by 
him as Sheriff, and the Return accepted; but by the Advice of the 
Court the Party made his Challenge to the Array, becauſe it was favourably 
made, and returned in favour of the Patty, &c. and Iſſue being joined | 
thereupon, and all this Matter given in Eyidence, the Court directed the 
Triers, that it was not duly made and returned, for it was without War- 
rant; whereupon the Array was quaſhed. 1 | 


2 Vent. 53. But where a Challenge to the Array was taken, beeauſe the Sheriff 

in the Caſe who made the Return had continued in his Office for more than three 

of the Sheriff Months, and not taken the Oaths, and ſubſcribed the Declaration required 

of Bucks. hy the Act 25 Car. 2. cap. 2. made for preventing the Dangers by Po- 

0 piſh Recuſants; and fo his Office, by that Act, was void to all Intents 
and Purpoſes before he made his Return of the Jury; but the Challenge 

was difallowed by the Court, for he muſt be taken here as Sheriff de fa&o z 

and if ſuch a Challenge ſhould be allowed, no Trial could be had, but 

ſhould be put of, unleſs the Party were ready*to ſhew that the Sheriff had 


taken the Teſt. | . 1 | od nas ate! 
Cro. Eli: The Plaintiff for his Expedition ſurmiſed that he was Servant to the 
581. Sheriff of the County where the Action was brought and triable, and 
pos” ag prayed a Venire fac. to the Coroners, and the Defendant 20 dadixit; 


whereupon Procefs was awarded to the Coraners; and after Trial, and 
Verdict for the Plaintiff, it was moved that this Proceſs was miſawarded, 
and a Miſ-trial, for Proceſs ought not to be awarded to the Coroners but 
where the Challenge is Principal; and here to ſay that he was Servant 
to the Sheriff, is no principal Challenge, but only to the Favour, where - 
fore, &c. but the Court held, for as much as if the Sheriff had returned 
this Panel, it had been a good Cauſe to quaſh the Array for Favour, 
(a) that the Plaintiff to avoid that Delay might well ſhew it, and have 
(a) But Cro. proceſs to the Coroners; and the rather, this being a (5) judicial and 
Et. 9 to not an original Writ; and the Clerks ſaid there were many Precedents 
have adjudg-} accordingly. _ u e 7600 anton 140 e R210 
ed contra. CC „ | i 
(5) Yide Plow. 74. 
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Co. Lit. 156. -If the Challenge to the Array be found againſt the Party he mall | Lake 
b. 157-b. his Challenge to the Polls; but neither Party ſhall take a Challenge to the 
Polls, which they might have had to the Array. + 2 


”; 
0 1 as? * 


2. Where Inſufficiency and not being Liber Homo is a good Cauſe 


| of Challenge to the Polls, 
+ 1 9 Challenge to the Polls is, as has been obſerved.. 2 Challenge to the 
Ang, c. 25. Particular Jurors, who, it ſeems, of old could not be challenged; for theſe 
9 Lafle Oforommgmonenpmmctooeigmny WIR BEE, Ad rad | | my 45 by. 
2 
Ld 1 y 


| 
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but twelve, and they were all to be of one Mind, in order to mak 
Verdict, therefore it was neceffary there ſhould be ſeveral Qualification 


- — * ne FR r 
—— 


185 Jurtes, 
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byathe feudal Law, as the Pares Curtis, were the Judges; and therein 
the Rule was Pares qui Ordinariam Furiſdictionem habent recuſari nbn 
poſſunt; but though thoſe Suitors, as Judges of the Court, could not be 
challenged, yet the Pares, when brought up by Writ, were ſubject to be 
challenged; and the Reaſon is, that 4 ſeveral Qualifications re- 

quired by the Writ, viz. that they be Liberos & Legales Homines dle 


vicineto (of the Place laid in the Declaration) quorum quilizet habeat decem 


Libras terrar” tenementor vel reddit per ann ad minus, per quos rei Veri- k 215 
® tas melius ſciri poterit, & qui nec (of the Plaintiff nor Defendant) „ þ,..... 

"= . . , E674 „ g 11 9 — 52 Ty 1 1 þ \ > ; Page 2 g4 
aliqua aſſinitale attingunt, ad faciend quand Jurat Patriæ inter partes 
prædict '. Theſe Qualifications were inſerted, _ becauſe. this Manner of + Jurors in 
Trial was different from below; for there the Trial being by all the Pares, Lenden to be 
» 4 0 = 2228 j " © 3 4 i *7%\ Clgt) * i 7 TD * « Freeholders B 
if there was a Majority amounting to twelve, the Cauſe was decided by 


\ ; . uu «cHO*s ff and. th. 
ſuch a Number as were neceſſary ; but here, ' becauſe they brough nd wor 


t up 1001. 3 Geo. 
e the 2. c. 25. ſ. ig. 
8 Lea ehold- 
ers of 50 J. 


mentioned in ſuch Perſons who are to give in the Verdict in that Cauſe; en 
. ; k $5 s D per Annum, 
and if any of the Qualifications were wanting in any one, it was a ſufficient 


l qualified, 
Reaſon to —. „ bemot hr un by e Ges, 2, 


c. 7. ſ. 3.— 


- Qualifications of Jurors in Capital Caſes, ſettled by 3 Geo. 2. e. 25. 20. Vide poſt 256. 


The firſt Qualification is, that they ſhould be Liberi & Legales Homines; Co. Lit. 156. 
kence it has been always clearly held, that Aliens, Minors or Villeins, b. 157. b. 
,, / 

25 . | . = ' + ___ ."2R01L, Abr. 656. 

- Alſo Iafamy is a good Cauſe of Challenge to a Juror; as that he is Co. Lit. 6. b. 
outlawed, or that he had been adjudged. to any Corporal Puniſhment 185˙·b. 158. a. 
whereby he becomes infamous, or that he hath been convicted of Treaſon gat z 8“ 
or Felony, or Perjury or Conſpiracy, or of Forgery on 5 Eliz. cap. 14. or 2 Rol. Abr. 
attainted in an Attaint for giving a falſe Verdict; and it hath been holden, 949. 
that ſuch Exceptions are not ſolved by a Pardon; and it was antiently 2 Ler. 263. 
holden, that Excommunication was alſo a good Challenge; yet it ſeems A fs 

oh ; KK lad + ok. nib vous Mo: 
that none of the above cited Challenges are principal ones, but only top. C. 303. 
the Favour, unleſs the Record of the Outlawry, Judgment or Conviction, 2 Hawk. 
be produced, if it be a Record of another Court; or the Term, &c. be P. C. 417-8. 
ſhewn, if it be a Record of the ſame Court. 42 148.997 v0 
The Venire facias was Probos & Legales Homines; and it was objected, Raym. 417 
that it ought to have been (a) Liberos Legales Homines, there being a Arn. Gen, 
Difference between Probus, Liber & Legalis; for that Legalis is he Who ver. Blood 
is not outlawed, and againſt whom no Exception can be taken in this © 4“ 
Behalf ; that Probus is not taken notice of in Law; and Liber Homo is not 2 563. 
only one that hath Freehold Land, but that hath Freedom of Mind, and (a) Libras for 
ſtands indifferent, no more inclining to the one than to the other; but it Liberos in the 
was adjudged that Probos & Liberos are of one Senſe, and that the Sta- Fenire a. 
tute of Weſtminſter 2. which gives the Venire, does not tie the Weit: to Verde 2 
the very Words. e e ee eee guts. 


Ws Where the Want of a Freehold, or competent Eſtate, is a good ite FL 
5 Cauſe of Challenge. | 


NI 
4 - N 


It ſeems to be admitted by the Statute of 21 E. 1. de bis qui Ponendi Am. 482. 
ſunt in Alibis, and alſo by the Regiſter, that at Common Law there was no og 
Neceſſity that Jurors ſhould have any Freehold as to Inqueſts before Juſti- . : 
ces in Eyre, or in Cities or Burghs; for it ſeems, that in Corporations the 
Freedom, and not the Freehold, made them Liberos Homines, 

You; HE... Et 2 ahininocbdulbarbddh Bas > | Oo 
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NJuries. 

Keilw. 46, Alſo; it ſeems agreed, that the Common Law doth not require that a 
Cro. Eliza. Jurot ſhould in any Caſe haue a Freehold of any eertain Value; and upon 
4 Hauk. this Ground it hath been adjudged, chat a Freehold worth but 20 5. or 55. 
P. C. 418. or even 4.2. is. ſtill a ſufficient Qualification for a Juror in ſuch Caſes as are 


2 Hal. Hiſt. not within tlie Sratutes, mer Freehold of greater Value. 


. Go 272. 


. *. 1 15 | | : 3 7 72 5 4 5 85 12 1157 8447 4 : : , 

2Hawk, f. e. Alſo by ſome Opinions it is holden, that the Common Law did not 
2 F e SK 2 Sn . >? oF PIT) e * a 8 4 8 „ 

415; 3nd ®® require that a Juror thoyl@'in any Caſe b "eg Erechold,; but this is not 


there cited, only contrary te what ſeems implied by the Roos, which, in ſaying thar 


vol. 6. 38. plainly ſuppoſe that it required ſome Frechold, but ha 


State Trials, the Common Law did not require a. Freehold; of my; curtain Valve, 
f 7 ' | Fa, Nu ö 


Caſe, fol. 2 tradicted by many e reſs Authorities; agreeably to which it ſeems; to 
t Lehe, be ſettled 4k this Day, that the Want of a Erechold is a good Challenge 
* Page 255 ſequently in a Trial for High Treaſon in Landan as well as in any other 
{ROW VVV ont on eo eaten SP Rant al Aion 


7 


and infra, and | r nee EN e 27 | ; - h | | 

256. But it ſcems agreed, that wherever the Letter of the Common or 

Keilw. 46. " Statute Law require that a Juror ſhould have a. Freehold, the Meaning 

is fully ſatisfied by his having the Uſe of a Freehold, and that it is nor 

Co. Lit. 156. material whether he have it in his own or his Wife's Right, or whether 

b. 157. 3. 272. jt be abſolute or upon Condition, or an Eſtate of Inheritance, or only 

* rd for Term of one's own or another's Life, ſo that it be in the ſame County 

648. wWherein the Suit is brought, and actually continue in the Juror till the 
Time when he is ſworn. | 4 

| But this Matter, as to the Freehold and Value of Jurors, has been re- 

. gulated and ſettled by diyers Statutes, z to which Purpoſe, by the Statutes 

of Weſtm. 2. cap. 38. ad 21 K. 1. de his qui ponengi. ſunt in Aſifis, it is 


* 


Conſtruction Cities, Burghs, 
hereof it bas Value of 404. | 7 
been held, naps ages; 3 Hrs 33 SLE 5 

that a juror can neither be challenged by the Parties for being returned contrary to tbeſe Adds, nor alledge 
ſuch. Matter, himſelf for bis Diſcharge, but muſt take his Remedy by Action againſt the Sheriff, or by Writ 


Onde ecke, 4 Thar hope ſhall, be. (% Put in Alle, or Joes except in 


or trading Towns, who have not Tenements to the yearly 


+ * - 


of Privilege, for his Diſcharge. . 2 Inſt. 46. 


By the 2 H. 5. cap. 3. it is enafted, * That no Perſon ſhall be admited 

« to paſs. in any Inqueſt upon Trial of the Death of a Man, nor in any 

« Inqueſt betwixt Party or Party, in Plea Real or Plea Perſonal, whereof 

4 the Debt or the Damage declared amount to forty Marks, if the ſame 

* Perſon have not Lands or Fenements of the yearly Value of 405. 

& above all Charges of the fame, ſo that it be challenged by the Party, 
te Se | 'S | | 1 a ; \ ; 


(3) Keilw.gz. It hath been (2) held that this Statute, extends as well to collateral Iſſues 
(e) Cro. Eliz. as to the general one, but (c) that it doth not extend to an Indictment or 
413. Information for a Crime not Capital. 85 ; | 

2 Rol, Abr. It has been held, that a Feoffee to the Uſe of another, or one who has 
647. only a dry Remainder, are not qualified to be Jurors within the Meaning 


Keilw. 92. of thoſe Statutes, becauſe, whatſoever the Value of the Lands may be, they 


. 


3 Mod. 149. have no Income from them. ee 
| By the 23 H. 8. cap. 13. © Every Natural-born Subject, who doth en- 

« joy and uſe the Liberties and. Privileges. of any City, Borough, or Town 

« Corporate, where he dwells and makes his Abode, being worth in 

& movrable Goods, and Subſtance. to the clear Value of 40 l. ſhall. be ad- 

6 mitted. in Trial of Felonies in every Seſſions and Gaol-Delivery to be 

« holden in and for the Liberty of ſuch City, &c. albeit he have no Free- 

“ hold; but this Act ſhall apt extend to any Knight or Eſquire in ſuch 
"Ta X Special 


* „„ 


Juries. 


i 
: . " vis 4 4 — + Hh, 


Special Proviſioh is made by 11 H. 7. tap. 21. and 4 H. cap. 3. for PE 
Turned in London in Real and Perſonal Actions above the Value of forty By = - 5 
Marks. ; 55 


ror in the 
Torn was to 


have 20% Freehold, 'and 1 /, 65. 8 d. Copyhold, ——By the 27 Kliz. e. 6. we 40 . by 2 H. 5. c. 3. was 


extended to 4 /. fo 


- By che 4& 6 F. & N. cap. 24. it i, enacted, © That all Jurors (other 


than Strangers upon Trials per Medietatem Lingue) who are to be re- 
„ turned for Trials of Iſſues joined: in any of the Courts of King's Bench, 


“ Common Pleas or Exchequer, or before Juſtices of Aſſiſe or Niſi Prius, 
% Oyer and Terminer, Gaol-Delivery, or General Quarter-Seſſions of 
© the Peace in any County of this Realm of 'Eygland, ſhall every of 
« them have in their own Name, or in Truſt for them within the ſame 
„ County, ten Pounds by the Year, at leaſt, above Repriſes, of Free- 
* hold or Copyhold Lands or Tenements, or of Lands or .Tenements, 

f (a) ancient Demeſne, or in Renis, or in all or any of the ſaid Page 256 
« Lands, Tenements or Rents in Fee- ſimple, Fee - tail, or for the Life of (e) But by 


« themſelves, or ſome other Perſon; and that in every County in Walts, Ie r Ne. 


* every ſuch Juror ſhall have in the ſame County fix Pounds by the Year, hoid agg 


<« atleaſt, in Manner aforeſaid, above Repriſes,”* | cient De- 
N a ea rifa. Ts 2 meſne was 


not fafkcjent, Co. Lit. 156. be 


| FG Ta : | bk 447-16 5603, gies 
Provided that it ſhall be Jawful to return any Perſon, on a Tales in Eng- 
land who ſhall have 51. by the Year, or in 2 who ſhall have 37. by the 

Year, in Manner aforeſaid. | . 

In this Statute, as alſo in the Statutes 27 Eliz. cap. 6. and 16 17 Car. Vent. 366. 
2. cap. 3. ſeft. 2. there is a Saving to all Cities, Boroughs and Fowns Cor- Skin. 91. 
porate, of their ancient Uſages ; from whence it hath been ſettled, that Pl. 8. 
Trials in thoſe Places continue as before, or as preſcribed by the 23 Z. 

8. cap. 13. which requires Jurors: to be worth 401. in Goods, &c. leſt 
there ſhould be a Failure of Juſtice, it being generally impracticable to 
get a ſufficient Number of ſuch Freeholders as the Statutes require in 


* 7 


Towns; but it has been agreed, that for Trials in London for (5) High 60 . 771. 
Treaſon, every Juror ought to have ſuch Freehold or Copyhold as is re- vol 6. fol. 58. 


auired by 4 & 5. & M. cap. 44. Francia's | 


i 


By the 3 Geo. 2. cad. 25. ſe. 18. it is enacted. That any Perſon or 


. * Perſons having an Eſtate in Poſſeſſion in Land, in their own Right of 


e the yearly Value of 207. or upwards, over and above the reſerved Rent 
<< payable thereout, ſuch Lands being held by Leaſe or Leaſes for the 
e abſolute Term of 500' Years, or more, or for 99 Years, or any other 
«* Term, determinabſe on one or mote Life or Lives; the Names of every 
* ſuch Perſon or Perfons ſhall and may, and are hereby directed and fe- 
“ quired to be inferted in the reſpectibe Liſts, in order to their being fin- 


lerted in the Freeholders Book and the Perſons appointed to make ch | 


« Li&s, are hereby directed to infert them accordingly ; and ſuch Leafe- | 


_ * holdet, or Lealtholders, ſhall and niay be ſummoned or impanelled to 


e ſerve on Juries, in like Manner as Fteeholders may be ſummened and 

impanelled, by virtue of this or any other Act or Acts of Parliament for 
that Purpoſe, and be ſubject to the like Penalties for Non. appearance; 
* any Law, &c. 3 


And by Sg. 19. it is forther ena, 4 That the Sheriffs of the City of 


tc 
cc 


Tondon for the Time being, ſhall not irhpanel or return any Perſon ot 


*. Perſons to try any Iffue joined in aby of his Majeſty's Courts of King's 
* Bench; Common Pleas and Exchequer, or to be or ferve on any Jury 
eat the Seſſions of Oyer and Terminer, Goal-Delivery, or Seſſions of the 


Peace, to be had or held for the ſaid City of London, who ſhall not be 


4 | Py a Houſ- 


. 1 * Pe” * * | , . ; : 
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« a Houſholder within the ſaid City and have Lands, Tenements, or Per- 
« ſonal Eſtate, to the Value of 100 J. and the ſame Matter and Cauſe 
11 « alledged by way of Challenge, and fo found, ſhall be taken and ad- 
Wi Ws « mitted as a principal Challenge; and rhe Perſon or Perſons ſo chal- 
. 85 L lenged ſhall and may be examined, on Oath, of the Truth of the faid 

1. | | Matter. * - | | 
1 | And by See. 20. it is further enacted, That the Sheriffs, or other Offi- 
< cers, to whom the returning of Juries doth or ſha] belong, for any 
County, City, or Place refpeQively, ſhall not impanel or return any 
“ Perſon or Perſons to ferve on any Jury, for the Trial of any Capital 
„ Offence, who at the Time of ſuch Return would not be qualified in 
* ſuch reſpective County, City, or Place, to ſerve as Jurors in Civil Cauſes 
* for that Purpoſe z and the ſame Matter and Cauſe, alledged by way of 
Challenge, and fo found, ſhall be admitted and taken as a principal 
Challenge; and the Perſon or Perſons ſo challenged ſhaH and may be 

e examined, on Oath, of the Fruth of the ſaid Matter. 1 

By the 4 Geo. 2. cap. 7. reciting, That whereas by the very frequent 
e Occaſions there are for Juries in the County of Middleſex, and by the 
Page 257 * ſmall Number of Freeholders that are in the ſaid County, the Sheriffs of 
| the ſaid County may be under Difficulties in procuring Juries; for Remedy 
- whereof it is enacted, That all Leaſeholders upon Leafes, where the 
N | * improved Rents or Value ſhall amount to fifty Pounds or upwards per 
400 % Annum, over and above all Ground-Rents, or other Reſervations, pay- 
1 | <« able by virtue of the ſaid Leaſes, ſhall be liable and obliged to ſerve 
"ITY | © upon Juries, when they ſhall be legally ſummoned for that. Purpoſe ; 
Wy „any Thing in this or any former Act to the contrary, Cc.“ 


i CO 4. Where the Jury's not being convened from a right Place is a 
"| | f god Cauſe of Challenge. / 


9M 7:42 Hawk, The Jury is regularly to come from that County in which the Matter 
Fl P. C. 182-3, is alledged to ariſe, and antientiy from the Vicinity or very Hundred, 
1 403 | purſuant to that Maxim, Vicini Vicinorum Facta præſumuntur ſcire, Perſons 
"FM Pils Tit. Adi- jiving in the Neighbourhood being eſteemed the molt proper Judges of the 
Wi ex; Local and Facts done within its Limits, as being moſt likely to be proved by Wir- 
118 12 neſſes, and charged upon Perſons with whoſe Integrity and Reputation they 
1 n are beſt acquainted. V x 4 5 
1 | 2 Rol. Abr. But if a Declaration contains Matters Tying in two Counties that join, 
1 | 601, 603. the Jury may come out of both Counties, becauſe the Sheriffs may be 
ſuppoſed to meet on the Bounds of each County, and impanel the Pares 
there; but if the Counties cannot join, and conſequently the Sheriffs 
'" | cannot meet each other in order to impanel, as if the Iſſue were, whether 
"lt | 2 Road from London to York, and from York to London, &c. this may be 
Wi | tried in either County.  _- _. „ 55 
1 | | 5 Mod. 223. o it is ſaid, that if a Man forge a Deed in one County, and publiſh. 
1 it in another, the Trial ſhall be by a, Jury of both Counties; for that the 
1h + He may be Writing, as well as the Publication of that Writing, is material . 
8 | away 4 3 or in the other for Detering, knowing it to be forged. 


1 | | Hob. 330. A Party Jury of the Counties of Bedford and Hereford.came to the Bar, 
w_ OO 2Brownl.272; and firſt was ſworn one of one County, and another of the other County, 
| and ſo on in order, till one of the County of Bedford was challenged, and 
then the Court proceeded to the next of that County till one was ſworn, 
and fo of the other County, until fix of each County were ſworn; for if 

| —_— — 4— | . there 


be tried by two Counties, and one full Inqueſt appear of one County, but the Inqueſt remai 


of Yenire to be de corpore comitatus.] 24 Geo. 2. c. 18. C. 3 


not. 6 Mod. 307, 


* 


3 


there ſhould be ix {worn of the County firſt, and ſix of the other after. 
wards, it were diſorderly and (a) erroneous. | (a) If the 


Iſſue be to 


of Jurors of the other County, a Tal ſhall be awarded to the County where the Default is, not to the 
other. Trials per Pais 69, # | | 


If the Jury did not come from the Hundred, it was (4) a good Cauſe of C. Lit. 
Challenge to the Array, and it ſeems that originally they were (c) all Hard. 228. 
obliged to be of the Hundred; this was changed by Statute, and they Tri. per Pais 
were ſettled firſt at (d) fix, afterwards at (e) two, from the Difficulty of 185. 


getting Hundredors, and the Partiality they found amongft them, Neigh- 7! Yin. Abr, 


217. (6) But 
ſee now Stat. 
4. An. c. 16. 
ſ. 6. [Writs 


le) It is ſaid, that upon Indictments 
of Treaſon or Felonies, the Priſoner pleading Not guilty, there ought at common Law to be four Hun- 


dredors returned, the Statutes requiring fix, and two Hundredors, not extending to Treaſon or Felony. 
— But my Lord Hale ſays, that he never knew any Challenge for Default of Hundredors upon a Trial of 


an Indictment for Felony or Treaſon, 2 Hal. Hiſt. P. C. 272. (4) By 35 H.8. c. 6. (e) By 
27 Eliz. C. 6. l Y s 


bours having generally a particular Attachment to one Party more than 
the other. Es Oy: 


And as the Jury was to come from the Hundred, it was neceſſary to For this wide 
lay the Venue from ſome known Place where the Fact is ſuppoſed to be yr | 
done; as in a Vill, Caſtle, Manor, Foreſt ; becauſe if it was not a a oy 
known Place, there could be no proper Direction to the Sheriff who were 
the Pares that were to try the Fact there: It has been held, that a Street 
* or Lane is no proper Place for a Venue, becauſe it is not ſuppoſed to be * Page 258 
ſufficiently known to the Sheriff in what Hundred it is; but a Street in a | 


Pariſh is a proper Venue, becauſe it is ſufficiently known in what Hundred 
the Pariſh is. IP | 7 


come from the next Hundred. 


So if an Action be brought on the Statute of Winton, there, from the 2 Rol. Abr, 
apparent Partiality, the Jury muſt come from the next Hundred where 596. 
the Robbery was committed; for the proper Pares for the Trial of every 


Fact are the neareſt (F) impartial Men to the Place where the Fact was 
done. | | arty 


If the Lord of the Hundred be a Party, then it is ſufficient they ſhould Co. Lit, 157 
5 A. . : 


(F) It is ſaid, 
that no Inha- 
bitant of a 


County ought to be Juror for the Trial of an Iſſue, whether the County be bound. to repair a Bridge or 


He that takes fuch a Challenge muſt ſhew in what Hundred the-Viſne Co. Lit. 158; 
lies, and he muſt take it before ſo many are ſworn as will ſerve for the 33 
Hundred, and he that is challenged for the Hundred ſhall not be drawn * l 
abſolutely, but ſhall remain propter Hundredum. 


If a Perſon dwell in the Hundred, whether he have any Freehold there Co. Lit. 


( TI 057 7 20 bs oy 157. 
or not, or if he had a Freehold there when he was returned, and ſel] it a. 1 0 


before he appear, he is a good Hundredor; but if he ſell all his Freehold, 
he may be challenged abſolutely . 2 f + Ld. Cole 


p 5 2 5 2 : ſays I . 
if, after his Return, he ſelleth away his Land, he may be challenged. ——But as the Stat. 4 5 16. 
direQs the Venire to be de corpore comitatus, this Law is now obſolete, and only ſtands here, to ſhew 
what the Law formerly was; in Civil Suits, &c, aliter, as to Proſecutions Criminal, c. wide infra. 


If divers Hundreds are in a Leet, or if the Cauſe of Action aroſe in Co. Lit. 157, 
divers Hundreds, the Hundredors may come from any of them. | 
And now by the 4 C 5 Anne cap. 16. no Hundredors are required, ex- 
cept in Profecutions criminal, and on penal Statutes, becauſe in other 
Caſes the Venire ſhall be de Corpore Comitatus, and that too in Trials of 
Iſſues on penal Statutes by 24 Geo. 2. cap. 18. . 2. . 


Vol. III. | 4N 5. Where 


n for Default 


157.8 
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/ _ Juries, 


5. Where Partiality in the Juror is a good Cauſe of Challenge ; and 
therein where it ſhall be ſaid a principal Cauſe of Challenge, or 
to the Favour, £95. 0h ee 0 ena ab e 8 58 a 


Co. Lit. 158 2. Jurors ought to be omni Exceptions Majores, and by the Words of the 
Stat. 3Geo.z. Writ ſueh per quos Rei Veritas melius ſeiri poterit, & qui nec the Plaintiff, | 
c. 25. 1, * nec the Defendant, aliqua Afinitate attingunt; which Words contain all 
Ly 8 Goo. 2, Cauſes of Objection from Partiality or Incapacity, Conſanguinity, and 
c.37.whereby Affinity ; therefore if the Juror be under the Power of either Party, as if 
one Panel is Counſel, Servant of the Robes, or Tenant, they are exprefly within the 
to be returned Intent of the Writ; ſo if he has declared his Opinion touching the 


for the whole . | ; "4 * i 
8 Matter, or has been choſen Arbitrator by one Side, or is a Parifhioner 


not leſs than Of the Pariſh whereof the other Party is Parſon, and the Right of the 
48 in eachPa- Church comes in queſtion, or has done any Act by which it appears that 
nel Cauſes of he cannot be impartial, as if he has eat or drank at the Expence of either 


tho Fay aro ee 


not ſo minute- Challenge. 


ly entered into 
as formerly. 


Co. Lit. 153. But though a Juror is not under the Diſtreſs of either Side, or has not 
a, given apparent Marks of Partiality, yet there may be ſufficient Reaſon 
to ſuſpect he may be more favourable to one Side than the other; and this 
is a Challenge to the Favour ; as if the Juror's Son has married the 
v Plaintiff's Daughter; becauſe this is not contained within the Words of 
the Writ, and therefore no principal Caufe of Challenge, but only to 
the Favour, becauſe ſuch Juror is not within the Power of the Party; 
and in theſe Inducements to Suſpicion of Favour the Queſtion is, whether 
the Juryman is indifferent as he ſtands unſworn; for a Juryman ought 
to be perfectly impartial to either Side; for otherwiſe his Affection will 
give Weight to the Evidence of one Party, and an honeſt but weak Man 
may be ſo much biaſſed, as to think he goes by his Evidence, when his 
Page 259 Affections add Weight to the Evidence. Now ſince the Writ expects thoſe 
by whom the Truth may be beſt known, it excludes all thoſe who are 
apparently partial without any Trial, becauſe they are not under the 
Qualifications in the Writ, ſince the Truth cannot be unknown to them; 
but where the Partiality is not, apparent, but only ſuſpicious, then the 
Juror is to be tried whether favourable or not, that is, whether he comes 
| within the Deſcription of the Writ : and if the Triers think he does, then 

+ Suppoſing he is to be ſer aſide T7. | 
14 . as to the Event of a Cauſe; Q. if this is not 3 Challenge to the Favour? 


* 


Co, Lit. 157. If an Action be brought (a) by a Corporation, and the Juror be of Kin 


_ to any Member, it is a principal Challenge, 

(a) Chal- 1 | kd 4 > , WILEY g BEES. 2 
lenges are allowed where the Iſſue concerns a City or Corporation, and they are to make the Panel, or 
where any of their Body be to go on the Jury, or any of Kin unto them, though the Body Corporate be 
not directly Party to the Suit. Hob. 87, Sand. 344.—So where a Dean and Chapter bringing an Aſſiſe, 
a Juror was challenged becauſe he was Brother to one of the Prebendaries. Hob. 87, 


Co. Lit. 157. If a Juror be challenged for being of Kin to one Party, it is no Counter- 
Plea that he is of Kin alſo to the other; for the Venire commands the 
| Sheriff to return thoſe who are of Kin to neither. SR BEI | 
Co. Lit. 158, An Arbitrator choſen by both Parties, whether he have treated of the 
9 Co. 71. a. Matter or not, or choſen by one Party, if he has never treated thereof, 
| or a Commiſſioner choſen by one Party for Examination of Witneſſes, and 
appointed under the Great Seal, cannot be challenged principally ; but 
for ſuch Cauſe one may be challenged for Favour. | — 


, 


* 

a... 

G 

4 * 
4 

, 


40 Inqueſts upon Deliverance of the Indictees of Felony or Treſpaſs, if h 


ticular Evidence againſt himſelf. 


was admitted to the Favour, though againſt the King. 


there was a Court-Leet, of which the Plaintiff was Steward; 
held that this was no principal Challenge, but only to the Favour. 


Fair ſhould be kept at Waybill, or at Anderry, 


but a lawful Ac r. 


— 
— 


Juries. 


If a Juror be Couſin to bim in Reverſion, it is only a Challenge to Co. Lit. 158. 

the Favour, becauſe he in Reverſion is not Party to the Record; but it 

would be a principal Challenge if he be Party by Voucher, Aid, or 

Receipt. | | A . e vw RE 

It * prineipal Cauſe of Challenge, that the Juror is a Witneſs named Oo. Lit: 157. 

in the Deed, or hath formerly given a Verdict on the ſame Cauſe, whe- 2 Elz. 33. 

ther between the ſame Parties, or others; but this is only a Challenge to . 

the Favour if the Record be of another Court, and not ſhewn forth; but | 

if it be of the ſame Court, it is ſufficient to ſhew the Day and the Term. 
By the 25 E. 3. cap. 3. it is enacted, That no Indictor ſhall be put op 


— . 


— 


3 


8 * 


% 


Sid. 244. 


UL EC 2 Hawk. 
ei be challenged for the ſame Cauſe by him who is ſo indifted ; and this P C. 418, 


* hath been adjudged a good Exception not only on the Trial of the ſame 
% Indictment, bur alſo on the Trial of another Indictment or Action, 


v herein the Matter found in ſuch former Indictment is either directly in 


« iſſue, or happens to be material, 

It is a good Cauſe of Challenge, that a Juror hath a Claim to the For- 2 Hawk. 
feiture to be cauſed by the Conviction, or that he hath declared his Opi- ?- C. 418, 
nion beforehand ; yet this has been adjudged to be no Cauſe of Challenge 
where it hath appeared to proceed not from any ill Will, but from a 
Knowledge of the Cauſe. | 1 

But it is no good Cauſe of Challenge, that the Juror has found others 2 Hawk. 
guilty on the fame Indictment; for the Indictment in Judgment of Law P. C. 418. 
is ſeveral againſt each Defendant, and every one muſt be convicted by par- 

It hath been ruled to be a good Challenge on the Part of the King, that 3 Hawk. 
the Juror hath given his Dogs the Names of the King's Witneſſes. P. C. 418. 

Though the King may take either a principal Challenge, or to the Fa- 2 Hawk. 


vour, yet it is ſaid that the Subject cannot take a Challenge to the Favour ** C44. . 


againſt the King, becauſe every one is bound by his Allegiance to favour - 
the King : It is ſaid to be a principal Challenge againft the King, that the 


Jury is of his Livery, or his immediate Tenant. 


In an Information of Forgery the Defendant challenged one of the Jury, Ves. 309. 


| | i 1 which ſeems 
for that the Proſecutor had been lately entertained at his Haufe z and this ,,,. to Cro. 


Eliz. 663, 


8 Page 260 
and it was Allen 29. 


* A Juror was challenged becauſe he was Tenant of a Manor to which 


Upon a Trial at Bar the Queſtion was, whether the Fair called Waybill Salk, 152. 


| the F and ane of the Jury was pl. 1. 
challenged becauſe he lived at Waybill; and the Objection was, that the | 


Fair occaſioned Manure to improve the Ground; on the other Side ir was 


conſidered, that the Fair occaſtoned Trampling of the Graſs ; and this be- 
ing a Challenge to the Favour, two of the Jurors were ſworn to be Triers ; 


and their Oath was, You ſhall: wel and truly try whether A. (the Furyman 


challenged) ſtand indifferent between the Parties io this ſue. 


Either Party labourtng a Juror to appear, is no Cauſe of Challenge at all, Dyer 45. a. 
FRY WT AY 105” bs 11 iy 3 pl. 27. N 
3 + But 94. if 
the Party had ſlated his Caſe to the Jorgy? 


| | : a 7 , A p 
6. Where the Degree and Quality of the Juror is a good. Cauſe 


N | Challenge; and herein who are exempt” from ſerving on 
aries. ORE. VV 


It ſeems to be agreed, that all Perſons, whoſe Attendance is required V, Tit. 
in the ſuperior Courts of Juſtice, ſuch as Serjeants at Law, Counſellors, Privilege. 


4 Attornies, 


J 


they may 
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* 


Juries. 


Attornies, and other Officers of the Courts, are ſo far privileged as not 
to be ſummoned on Juries ; alſo Peers of the Realm are excluded, as not 
coming within the Qualifications mentioned in the Writ, viz. Ad facien- 
dum quand Furat* Patriæ; for they are not Pares Patriæ, but Pares of an 
(a) Dyer 314+ higher Rank; and therefore it is clearly (a) agreed, that if a Peer be re- 
__ turned on a Jury, and bring a Writ of Privilege, he ſhall be diſcharged 
( * ' "alſo it ſeems to be the (5) better Opinion, that even without ſuch a Writ 
Co. Lit. 157, he may challenge himſelf, or be challenged by either Party. 
Co. 49. 28 
8 gi Jones 1533 


* 1 


ome 15 But Members of the Houſe of Commons ſeem not to have any Privi- 
E442. lege to be exempt from ſerving on Juries; yet in the Caſe of Sir Edward 
ton's Caſe, Bainton, who being returned on a Jury in B. R. the Court would not force 


him to be ſworn againſt his Will, he being a Patliament-Man, and the 
Parliament then fitting. . 


4 Inſt, 269. Tenants in Antient. Demeſne are not to be impanelled to appear at Weſt- 


And it is 9:n/ter, or elſewhere in any other Court, upon any Inqueſt or Trial of any 
ſaid, that Cauſe. | | | 


have a Writ De non ponendis in Aſſifss & Juratit vgainſt the Sheriff, or any one who hath Return of Writs ; 
and if notwithſtanding ſuch Writ the Sheriff will return them, they may have an Attachment. 1 Co. 1o5.— 
A Juror ſurmiſed at the Bar, that he was a Tenant in Angient Demeſne, and had his Charter in his Hand, 
and prayed to be exempted from the Jury, and diſcharged 3 but the Court did not regard it, but cauſed 
him to be ſworn ; and it was held, that his proper Remedy was againſt the Sheriff, and that if he had 
made Default and loſt Iſſues, he might ſhew his Charter in the Exchequer upon the Amercement eſtreated, 
and there he ſhould be diſcharged. Leon, 207. By the Commun Law a Freehold in Antient 
Demeſne was not a ſufficient Qualification for a Juror, 9 H 7. 1. pl. 2. Bro. Challenge 157. Co. Lit. 


156. b. But it is made ſo by 4& 5 W. z. c. 24. Vide ante 255, 6. 


N 12% Ir ſeems agreed, that the King by Grant or his Charter may exempt . 


. one, two, or more from ſerving on Juries ; but he cannot exempt a whole 
Hard, 389, County or Hundred, becauſe in ſuch Caſe there would be a Failure of 
Se. Juſtice; alſo it ſeems that ſuch Exemption does not extend to Jurots re- 
teurned into the King's Bench, unleſs there be expreſs Words including 
that Court; alſo by the better Opinion, the Sheriff cannot return ſuch 
Privilege of Exemption, but each particular Juror muſt come in and 

demand it. | | OS | | | | 
2 Inſt. 446. By the Statute of Weſtminſter 2. cap. 38. it is expreſly provided, © That 
F. N. B. 165. neither Old Men above the Age of ſeventy Years, nor Perſons perpetually 
„ ſick, nor thoſe who are infirm at the Time of their Summons, nor thoſe 

Page 261 © * who do nor reſide in the County, ſhall be put in Juries, or in the leſſer 
« Aſſiſes:** In the Conſtruction of which it hath been held, that though ſuch 
Perſons may ſue out a Writ of Privilege for their Diſcharge, grounded on 
this Statute, yet if they be actually returned, and appear, they can neither 
be challenged by the Party, nor excuſe themſelves from not ſerving, if there 


+ But the be not a ſufficient Number without them. 
Court, on 


Application, will generally excuſe, if there is a ſufficient Number remaining. 


_ 8 Clerks or Perſons in (c) Holy Orders, Coroners, Miniſters of the Foreſt, 


3 Officers of the Army, and other Officers and Miniſters belonging to the 


Trial per King 4, are exempt from ſerving on Juries. 
Pais 86. 


(e) Where beſore the Return the Party became a Miniſter of the Church, and at the Day of the Return he 


appeared, and praycd'to be — according to the Privilege of thoſe of the Miniftry z but the 
Court would not allow of his Prayer, becauſe that at the Time of the Panel made he was a Laymah- 4 Leon. 


190. Beecher's Caſe, t Sometimes, where the Perſon's Attendance was not immediately neceſſary, 
the Court has refuſed to excuſe a Perſon in the King's Service, . 


By 


q 

= 
1 
U 
E. 


{t, 
the 


| yet ſuch Caſe ſhall not be tried by Peers, but by a Jury of the Count og 
for though the Peers are the proper Pures to a Lord of Parliament in (5) by this Chat: 


through the whole Kingdom, could not be generally cogniſant of 
ariſing in ſeveral Counties, as the Inhabitants themſelves where they are Caſe a Peer 


— 
- - ” . « - o _— . - * y 5 8 
8 — . - — rn 


— — 


By the 6 W. 3. cap. 4. Every Peiſon uſitig and exercifing the Art of 


— 6 


© an;Apothecary in the City of London, or within ſeven Miles thereof, 


<« being free of the Society of Apothecaries in the ſaid City, and who ſhall 
& have been duly examined and approved, &c. for ſo long Time as he 


e ſhall'exerciſe the ſaid Myſtery, and no longer, ſhall be exempted from 
-'« ferving on any Jury or Inqueſt ; and other Perſons exerciſing the ſaid Art 


e of an Apothecary in any other Parts of this Kingdom, who have ſerved 
« as Apprentices ſeven Years, according to the Statute 3 Eliz. cap. A. ſhall 


* likewiſe be exempted from ſerving on Juries for fo long Time as they 


< ſhall uſe and exerciſe the ſaid Art, unleſs ſuch Perſon voluntarily conſent 
<« to ſerve.” | LE 
By the 7 & 8 V. 3. cap. 21. all regiſtered Seamen are exempted from 
ſerving on Juries. SO e 7 Ix rap bIg> TOS 
By the 2 & 8 W. 3. cap. 34. it is enacted, That no Quaker, or reputed 


Quaker, ſhall ſerve on Juries. A 24 


7. Where from the Quality of either Party it is 2 good Cauſe of 


Challenge, that a Knight is not feturned. 


Here we muſt obſerve, that if a Peer be impleaded by a Comtmoner, See N 6 | 
zeO, 2. c. 18. 


; * ; . _—__ ; ; . « b p hi h = 
Capital Matters, where the Life and Nobility of a Peer is concerned, yet lodge is a 
in Matter of Property the Trial of Facts is not by them, but by the Inha- away. 2 Stra. 
bitants of thoſe Counties where the Facts ariſe, ſince ſuch Peers- living 1255 ante 

Facts ( In which 


done; but this Want of having Noblemen for their Jury was compenſated cannot chal- 


his Peers, be- 


, & WY . 4 q . * ; | F { h. | 
whole Peers fit upon him, who are his proper Judges. Moor 621. Co. Lit. 1 56, 


as much as poſſible, by returning Perſons of the beſt Quality. lenge any of 


And therefore if a Petr of the Realm or Lord of Parliament be De- Co. Lit. 156. 
mandant or Plaintiff, Tenant or Defendant; thefe muſt be a Knight (c) 4. 5 Co. 53. 
returned of his Jury, be the Lord (4) Spiritual or Temporal, or elſe the 8 By 24 
Array may be quathed; but (e) if he be returned, although he appear ſ. mg aka 
not, yet the Jury may be taken of the Reſidue z and if others 


"0p Py Was nd it others be 1 Challenge is 
wih the Lord of Parliament, yet if there be no Knight returned; the Ar- taken away. 
ray ſhalb be quaſhed againſt all. 13 
indien of k Treſpaſs, 4 Kaight ought to be retürned. Leon, 5 #. () That if a Knight be but Teturned 
on a br 3 gt ' Nobleman is concerned, it is not material whether he appear and give his Verdict 
Ox no. 220. | 1 — 9 8 | SD \ 


. N 5 . 
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. 4. this 


—_— 


gi. If not within the Statute 24 Geo. 2. c. 18. which takes away ſuch Challenge ? 


But though a Peer may be concerned in the Event of a Cauſe, as if he Skin. 229. 


have the Reverſion upon an Eſtate for Life, and an Action is brought Pl. 8. 


againſt the Tenant for Life, yet it is no Cauſe of Challenge if a Knight 


be not returned. 


* Upon an Iſſue between a Peer of the Realm and another, if the YVenire * Page 1264 
facias be quod ſummoneat 12 Liberos Legales Homines, and does not ſay Rol. Abr. 
18 | We. b * | F 37. between 
| 0 the Earl of Vorceſſer and Frade. 
Vol. III. | 4 O Fam 
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Juries. 


— — 


(a) Vet this 4m Milites quam alios, as the Regiſter is, (a) though the Peer of the Realm 
being the May aſſign it for Error, yet the other cannot, becauſe it does not concern 
Error of the him. | J ; 

Court, it is SED 


ſaid it may be aſſigned by either, 2 Sand. 258,——And it is ſaid, that the other Party way take 


Advantage of a Knight's not being returned, as well as the Peer. 2 Show. 423. But wide the Statute: 


24 Geo. 2. c. 18. 


Mod. 226. If there be no other Knights in the County, a Serjeant at Law that is a 
2 Mod. 182. Knight may be returned, and his Privilege ſhall not excuſe him. 

Counteſs of | 12 7 776 3 . | t | | 
Northumberland's Caſe. 


a Sor A Challenge to the Array quia nullo Milite in eodem Panello exiſtento 


3 returnat', is not good; but it muſt be averred, that ſuch a one and ſuch 


Caſe. 2 one returned upon the Panel are not Knights, and then it may be 
a28hOow. 422 · 3. tried. | - | 

1 It hath been ſettled, that the Leſſor of the Plaintiff being a Nobleman. 
2in 5. K jn it was no Cauſe of Challenge to the Array, that a Knight was not returned, 
the Caſe of though there be an Averment that the Ejectment is brought to try the 


2 as Peer's Title, becauſe the Leſſor does not appear as a Party to the Record. 
TAardner ; | | 


wide ſupra of Challenges to the Array, 


4 
1 


Co. Lit. 1 56. Alfoinan Attaint there ought to be a Knight returned of the Jury, and 


13 in a Writ of Right four Kuights were to be returned. 


Dalſ. 68. 
Jenk, 15 89. : bebo, . | 
8, Of Trials per Medietatem Linguæ, where an Alien is 


By the 28 E. 3. cap. 13. ſe. 2. it is enacted, That in all Manner of 
% Inqueſts and Proofs which be to be taken or made againit Aliens and 
* Denizens, be they Merchants or others, as well before the Mayor of the 
<« Staple as before any other Juſtices or Miniſters, although the King be 
<« Party, the one Half of the Inqueſt or Proof ſhall be Denizens, and the 
ce other Half Aliens, if ſo many Aliens and Foreigners be in the Town or 
e Place where ſuch Inqueſt or Proof is to be taken, that be not Parties, 
nor with the Parties in Contracts, Pleas, or other Quarrels, whereof ſuch 
e Inqueſts or Proofs ought to be taken; and if there be not ſo many 
c Aliens, then ſhall be put in ſuch Inqueſts or Proofs as many Aliens as 
c ſhall be found in the ſame Towns or Places, which be not therete Parties, 
<« nor with the Parties as aforeſaid, and the Remnant of Denizens which be 
good Men, and not ſuſpicious to the one Party nor to the other.“ 
1 Hawk. P. C. In the Conſtruction of this Statute it hath been agreed, that the Statutes 
419. which require that the Jurors ſhall have Tenements to a certain Value, do 
(5)And there- not (5) extend to Aliens returned by Virtue of this Statute, but only to 
dat => Denizens, who are to have Lands or Tenements to the ſame Value as in 
ed, quorum other Caſes. or 
quilibet habeat 


\ 


quatuor Libratas terre, &c, ſmall be applied to the Engliſh only. Cro, Elia. 272, 841. 


2 Hawk.P.C. Alſo it is ſettled, that thoſe on the Grand Jury, or who find an Indict- 
419. ment againſt an Alien, need not be Aliens. | 


2HawkP.C, Neither is it neceſſary that the Petit Jury in an Action or «/ as by an 


aig. Alien againſt an Alien, ſhould be Half Aliens, and Half Eng“ 


; for the 
Words are, All Inqueſts, &c. between Aliens and Denizens. 1 


If 


If an Alien neglect to pray the Benefit of the Statute (a) before the Re- * Page 263 
turn of a common Venire, he can neither except to ſuch Venire, nor pray a Dyer 28. pl. 


Juries. 


8 * _— a _—_ tl. * 
9 4 


1 


ſabſequent Proceſs de Medietate Linguæ. 180, 145. 


pl. 60, 304. 


pl. 51, 357. pl. 45. 2 Rol. Abr. 643. Cro. Eliz. 869. (a) If upon an Indicment of Felony 


againſt an Alien he plead Not guilty, and a common Jury be returned, if he doth not ſurmiſe his being 
an Alien, before any of the Jury ſworn, he hath loſt that Advantage; but if he alledge that hc is an 
Alien, he may challenge the Array for that Cauſe, and thereupon a new Precept or Yexire ſhall iſſue, or 
an Award be made of a Jury de Medietate Linguæ; but it is more proper for him to ſurmiſe it upon his 


Plea pleaded, and thereupon to pray it. 2 Hal. Hiſt, P. C. 272. 


The Return of a Venire de Medietate Lingue ought to (b) ew which Cro. Eliz, 
of the Jurors are Denizens, and which Aliens, and a full Number of each 818. | 
muſt appear to be ſworn; if there be not enough to make up a full Number () But this 


of ſix Denizens and fix Aliens, the Juſtices of Ni Prius (c) may, by Con- being only a 


ſtruction of the Statutes which give a Tales de Circumſtantibus, award ſuch — Fs as 


Tales for ſo many Denizens and Aliens as ſhall be wanting. Verdict in 


f SeCiaſes within 
the Statutes of Jeofail. Cro. Eliz. 84. (e) 10 Co. 104. Cro. Eliz. 305. 


If on a Venire of Half Denizens and Half Aliens the Sheriff return 2 Rol. Abr. 
twelve all Aliens, and among them ſome who in Truth are not ſuch, the 643. 
Party ſhall not be concluded by ſuch Return, but may notwithſtanding 
challenge the Array for want of a ſufficient Number of Aliens. 1 

Some of the Precedents of Awards of Venire's de Medietate Linguæ 2 Hawk. 
mention, that the Aliens to be returned ſhall be of the ſame Country P. C. 420. 
whereof the Party alledges himſelf; but others direct generally, that one 


Half of the Jury ſhall be Aliens, without ſpecifying any particular Country; 
and theſe laſt ſeem moſt agreeable to the Statute, and to be confirmed by 
the late Practice, and great Number of Authorities. FF: 


It hath been held, that Denizens ſo made by Letters Patent are Denizens 2 Hawk. P. C. 
within the Intent of this Statute; alſo that before the Union of England 1420. 


and Scotland under James I. a Scot was not an Alien within the Meaning 


of this Statute. T1 | 
It hath been held, that as to Treaſon this Statute is repealed by 1 & 2 2 Hal. Hig, 
Ph. & Mar. cap. 10. which requires that Trials of Treaſon ſhall be ac- P. C. 271. 
cording to the Common Law. 5 2 Hawk. 
By the 1& 2 P. & M. cap. 4. ſect. 3.& 5 El. cap. 20. ſe. 3. Per- P. C. 420. 
ſons. made Felons, as Egypitans, are to be tried by the Inhabitants of the | 


County or Place where they ſhall be taken, and not per Medietdtem 


Lingue. | 


| 9. Of peremptory Challenges. 

By the Common Law, in all Capital Caſes (in which only peremptory Lamb. 4. e. 
Challenges were allowed) the Priſoner could challenge thirty-five peremp- 14. 
torily ; and this was becauſe the Trial by the Petty Jury came inſtead of 

the Ordeal, and the Petty Jury of twelve being after the Manner of the 


Canonical Purgation, and becauſe the whole Pares were not on his Jury, 


but only a ſelect Number was choſen by the Criminal himſelf, as was uſual 
among the Canoniſts, therefore they took a middle Way, and gave the De- 
fendant Liberty to challenge peremptorily any Number under three Juries, 
four Juries being as many as generally appeared, to make the total Pares 
of the County. | | 

This Kind of Challenge, as has been obſerved, was allowable by the 2 Hal. Hiſt. 
Common Law in all Capital Cafes, both upon Indictments and Appeals, P. C. 268. 
and alſo in Miſpriſion of High Treaſon; but it was enacted by 33 H. A gs 
cap. 23. ſect. g. That it ſhould not be allowed in any Caſes of High Treaſon, * ©* 43 
nor Miſpriſion of High Treaſon ; which Statute being repealed by 1 P. & Mar. 

- 3 | | | cap. 
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Page 264 * cap. 10, the antient Courſe of the Common Law, as to Trials of Treaſon 
is reſtored, and conſequently ſuch Challenge revived ; but it is made a 
Doubt, whether by any Statute it is revived in cafe of Miſpriſion of Trea- 
. ſon, the Statute 1 Ph, & Mar. cap. 10. not extending, as it is ſaid to Miſ- 
priſion of High Treaſon. 1 
2 Hal. Hiſt. It is enacted by 22 H. 8. cap. 14. felt. 7. made perpetual by 32 H. 8. 
1 "rg cap. 3. That no Perſon arraigned for any Petit Treaſon, Murder or Fe- 
P. C. 413, lony, be admitted to any peremptory Challenge above the Number of 
Twenty; but it has been held, that 1 & 2 Ph. & Mar. cap. 10. ſef. 7. 
which reſtores the Courſe of the Common Law as to Trials of Treaſon, 
has revived the old Challenge of Thirty-five in Trials of Petit Treaſon ; 
and therefore it is agreed, that at this Day, in Caſes of High Treaſon, and 
Petit Treaſon, the Priſoner may challenge Thirty-five premptorily, and 
| Twenty in all other Capital Offences. | 
2 Hal. Hit, This peremptory Challenge ſeems, by the better Opinion, to be only 
267. _ allowable when the Priſoner pleads the General Iſſue; therefore by the 
N py Common Law, if a Man were outlawed of Felony or Treaſon, and 
. Autho- brought a Writ of Error upon the Outlawry, and aſſigned ſome Error in 
rities there Fact, whereupon Iſſue was joined, he could not challenge peremptorily ; 
Cited, the like Law if he had pleaded any foreign Plea in Bar or in Abatement, 
ha wg went not to the Trial of the Felony, but of ſome collateral Matter 
| only, | ; 
2 Hal. Hiſt, = Fhere ſeems to be ſome Diverſity of Opinions in caſe of a Priſoner's 
PF. C. 263. Challenging peremptorily more than he is allowed. by Law; and herein 
my Lord Hate lays down the Law to be, that at Common Law if the Pri- 
ſoner peremptorily challenged above Thirty-five Perſons, and inſiſted upon 
it, and would not leave his Challenge, then in caſe of an Indictment of High 
Treaſon it amounted to NMibil dicit, and Judgment of Death ſhould be 
given againſt him; but in caſe of Petit Treaſon or Felony, the Priſoner 
anciently was put to Peine fort & dure, as declining the Trial the Law 
appointed ; the Conſequence whereof was only the Forfeiture of his Goods, 
but it amounted to no Attainder, and conſequently no Eſcheat of hisLands; 
and thus, fays he, the Practice was until the Beginning of the Reign of 
H. 7. but afterwards, by the Advice of all the Judges of both Benches, it 
was reſolved, that the Party ſo peremptorily challenging above Fhirty-five, 
ſhould have Judgment cf Death, and that it amounted to an Attainder, 
for having pleaded to the Felony, and put himſelf upon the Country, here 
could be no ſtanding mute; and therefore the Judges reſolved on this 
Courſe, as moſt conſonant to Law, to be practiſed in all Circuits; but for 
all this, adds he, the better Opinion of later Times, as well as of former 
is, that the Judgment in the Caſe of ſuch a peremptory Challenge of above 
Thirty-five at the Common Law, in caſe of Felony, was not an Attainder 
but only Penance, to which the Party was awarded without having any 
1 Jury impanelled. | Es „ 
2 Hal. Him. There ſeems alſo fome Diverſity. of Opinions, as to what is to be done 
p C. 296, With a Priſoner who, ſince the Statute of 22 H. 8. cap. 14. challenges about 
270. Twenty in Felony ; and herein the better Opinion ſeems to be, that he 
12 ſhall neither forfeit his Goods, nor have Judgment of Death, nor of Peine 
. fort & dure, but ſhall only be over- ruled as to his Challenges, ſo far as they 
exceed Twenty, and put upon his Trial; and herewith agrees my Lord 
Hale, and that, he ſays, for two Reaſons; 1. Becauſe the Statute hath 
made no Proviſion to attaint the Felon, if he challenges above the Num- 
ber of twenty. 2. Becauſe the Words of the Statute of 22 H. 8. cap. 14. 
are, That be be not admitted to challenge above the Number of Twenty ; io 
that if he challenge above Twenty peremptorily, his Challenge ſhall only 
| be diſallowed. 1 | 1 8 | | 
2 Hal. Hin, If twenty Men are indicted for the ſame Offence, though by one In- 
. C. 268, dictment, yer every Priſoner is allowed his peremptory Challenge; 225 if 
| 1 | ere 
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there be but one Venire fac. awarded to try them, the Perſons challenged * Page 263 
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by any one ſhall be withdrawn againſt them all. | 
If A. be indicted and plead Not Guilty, the Jury appears, he- chal- 2 Hal. Hit. 
lengeth ſix of the Jury for Cauſe, and the Cauſes found inſufficient, and P. C. 270. 

the fix are ſworn, and the reſt of the Jury challenged! off, whereby te 
Inqueſt remains pro defectu Juratorum; a Tales granted, and the ] 1 
appear, the Priſoner may challenge peremptorily any of the ſix that were 
before challenged, for Cauſe allowed and ſworu, for it is poſſible a new | | 


Cauſe of Challenge may intervene after the former Swearing ; but if a Man 


- 


— him for Cauſe, he muſt ſhew a Cauſe happened after the former 

wearing. | 
.- But if the Priſoner, upon the: firſt Panel, had challenged, for Inſtance, 2 Hal. Hiſt; 
fifteen peremptorily, and then the Jury remains for Default of Jurors, and P · C. 70. 
a. Diſtringas with a forty Tales is granted, he ſhall challenge peremptorily no 
more than will fill up his Number, vix. in caſe: of Felony, at this Day, 8 
five more, and in caſe of Treaſon, or Petit Treaſon, twenty more, to make 
up his full Number of twenty peremptory Challenges in the firſt Caſe, and & 
thirty-five in the laſt. „ ology 
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10. Of Challenges by the King. 


« Cuſtom of the Court? 5 i 
In the Conſtruction of this Statute it hath been clearly ſettled, that the Moor 9 % % 
Words thereof being general, it extends to all Cauſes, as well Criminal as Co. Lit. 159. 
Civil, whereto the King is Part. | 


gone through, and it appear that there will not be'a full Jury without the $97: Tilt. 
P. . 271. 


i. At what Time a Challenge is to be taken. 

It is laid down as a Rule, that there can be no Challenge either to the Hob. 235. 
A Fan wen o kan Jury appears; and therefore in a Caſe Ficars ver. 
where the Plaintiff, WE, had, 
| the Sheriff; though it was objected, that this being 
by his own Deſire, he was afterwards eſtopped to take any Exceptions to 
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page 266 the Sheriff; yet the cu was e good, and the Venirt directed 


to the Sheriffs for if he had not prayed a'Tales,” tfiere could not have 

been a full Jury, and then there coud be no Chaſlenges. 
Alſo it is laid down as 4 Rule, tllat no Juror can be challenged without 
Co. Lit. 158. Conſent after he hath been ſworn, either in a Criminal or Civil Caſe, or 
a.  Yelv. 23. either at the Suit of the King or Subject, whether on the ſame Day, or, 
N according to the better Opinion, on à former on the ſame Trial, unleſs i 


» Ro Abr. be for ſome Cauſe which AE he was ſwotn. 


Tok, 310. » Brow. 275. 2 Hal, Hiſt, r. o. nod virion oft 
Co. Lit. 158. He who hath ſeveral Cauſes of Challeage againſt. a Juror matt take chem 


all at once. 
5 Li. 1 58. If a Juror b. : challenged by one Pari and found indifferent; the other 
a, Party may cha him afterwards. 


Co. Lit. 158. In caſe, of Treaſon, or Felbny, if the Prif6kiet challenge a Juror for 

Cauſe which i is held inſuffcient, he may afterwards be- Ap him perwinſs* 
oril 

Co. Lit. 158. a for the Hundred muſt be taken before o many be ſworn 

> IF Arm, as will ſerve for OR | or Arn bow Forty robert the Advantage 

c. 16. . 6. & thereof. | | 

24 Geo. 2. þ { 

c. 18. ſ. 3. 

Ca - Lit 158. After a Challenge to the . the 10 way albengs the Polls: 

| 8. 


bot after a e to the waere can de no en to the 


12. How fach Challenge is to be tried. 


co. Lit. 155. Here we myſt ke n had A principal Cwſe of Challenge being 

157. b. ouoded on ſorh a manifeſt Preſumption of Partiality, thar/ if it be 
os d true, it unqueſtionably ſets aſide the Array, or. the Juror, without” 
any other Trial than its being made out to the Satisfaction of the Coutr, 
before. which the Panel is returned:;3; but a Challenge to the Favour, 
5 the Partiality i is nor apparent, muſt de left to the Diſcretion. of the | 

Th ; 40 f 

2 Rol. Rep. he Array be challenged, i it lies in the Diſcretion of the Court how: i it 

363: 5 all tried; ſometimes it is done by two Attotnies, ſometimes hytwo 

Cob ugh, Coon and fe by owe of the Jury ; wick tis Difference, that if 


P. C. 275. be for Kindred in che Sheriff, it is moſt fit to be tried by 


two o rag 5 returned; if the Challenge found in favour of mn 
tten by any other two aſſigned xhereunto by. the Court. 
Cd. Lit. 58... As. to.. a Challenge to, the Polls, if a Juror be challenged before:my | 
2 HF J vror: horn, two. Triers:; ſhall be appointed by: the Court; and if he be 
FEY . Cale indiff Fen and ſworn, he and rhe two Friers mall try che neut 
Challen he. be tried, and found indifferent, then the two firſt. 
"Thi hall b bee and the too Jurors tried cad found indifferenc 


2 Hal. Hiſt, a e Nai challenge ten, and the . then he tar ve - 

P. C. 75. mains ſhall have added to him one choſen by the Plaintiff and another 
by the Priſoner, and they three ſhall try the Chalenge: 3:if fix be ſworn, 
and * 8 the Courr may aflign afy two of the ſix ſworn to 
try the Challenges. 

Co. Lit. 15555 The Trier cannot'execed two; ufilefs' it 2 by Coffent; Which was 


„ - taken/up iniImitarion! of the Trial of the or cs us of the Party, which 
(a) And his Vas by rwo be this being (a) Whether” a 8 as Was de- 
„ © | keribed. 


ſhall well 9 i el. e 

and truly try whether 4. the Jurys alone Nag indifferent nah the rue Albis Hue. 

Salk. 152. pl. 1. Where a Challenge is to ped, fg Array for Favour, the Plaintiff may either confeſs it, 

or plead to it; if he pleads, the Judges aſſign Triers to try the Array, which ſeldom exceed two, 

who being choſen and — the Aſſociate, or Clerk in Court, doth declare and rehearſe unto _ 
> 


= 


* # 


IP 


- 
An a. Lad EY DT . UT EYTTY ITS TI EEE PT TITTY 
ries, 
iS a 


e ſcribed in the Wit, was warned, viz, one per gu? tei verit' melius ſciri po- * Page 267 
terit, &c. | AD yo | | the Matter 


© 
** * RL c 8 


x; . | and Cauſe of 
the Challenge, and after he hath ſo done, concludes, to them thus; and ſoyour Charge is to jnquirey whethet 
it be an impartial Array or a fayourable bne, and f they affirm it, the Clerk enters underneath the Chal- 
lenge 4firmetorz but if the Triers find it favourable, then thus, Galannia vera. Trials per Pais 165. 


The Triers, as far as they a& therein, are Officers of the Court, and Palm. 363. 
liable to be puniſhed for any Miſdemeanor ; alſo it is ſaid, (a) that if they (e) Rut & 


find againſt Law, and the Ditection of the Court, they may be fined and ty arr nor 
impriſoned, . | "5 as Bo 


| ſpekt to be conſidered as Jurors, and acting in a judicial Capacity ? 


The Truth of the Matter alledged as Cauſe of Challenge, muſt be Co Lit. 158. 
made out, by (5) Witneſſes, to rhe Satisfaction of the Triers; alſo the Ha tals nf 
Juror challenged may, on'a Yer dire, be aſked ſuch Queſtions as do not Salk. ? . 
tend to Infamy or Diſgrace ; ſuch as, whether he hath a Freehold, whe- pl. 3. 5 
ther he hath an Incerelt in the Cauſe; and in a Civil Cauſe, whether he (5) That one 
hath given his Opinion before-hand upon the Right, which he might have Witneſs to 
done as Arbitrator between the Parties. 288 . 

1 + tt T 3 ge 18 
| Os e | ſufficient, Show, 173. 


- But in no Caſe can.a Juror be aſked, whether he hath been whipped Keeling . 
for Larceny, or convict of Felony, or whether ever he was committed 27% er 


to gm for a Pilferer, or to Newgn#e for clipping and coining, or. Pajt 158. 
whether he is a Villein or outlawed ; becauſe theſe kind of Queſtions. 


tend to make a Man diſcover that of bimſelf which tends to his Shame, In- 


famy, and Diſgrace; alſo it was held in (c) a Trial for High Treaſon, le) Salk. 153. 
that the Priſoner, in order to challenge a Juror, could not aſk him, pi. 3. 
whether he had not declared his Opinion before-hand that he was guilty, tes Trial. 
or would be hanger :cauſe theſe Queſtions tend to Reproach, as charg- - 
ing him with a Miſdemean e. 5 

If a Challenge be taken, and the other Side demur, and it be debated Skin. 101; 


and the Judge over-rüle it, it is entered upon the 4 7 Record; and pl. 19. 


if at Ni Prius it appears upon the Paten what the Judge hath done; but Hut. 24. 
if the Judge over- ruled the Challenge upon Debate without a Demurrer, 
then it is proper for (d) a Bill of Exceptions © (d) That 

: ; ſuch Bi 
Ns muſt be, that he over-ruled the Challenge, not uad recu/* the Challenge. Skin. 101. 


It is ſaid, that a Demurrer upon a Challenge is not like to a Demurrer 3 Leon. 222, 

upon a Plea; for in caſe of a Demurrer upon a Challenge, as ſoon as 
the Demurrer is agreed on at the Bar, it is good enough, without other 
Circumſtances, ſuch as Counſel's Hand, &9c. and the Prothonatories of 
right ought to enter ſuch Demurrer. | 
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(F) How Juroꝛs are to be tmpanelled and ſwozn. 


Dr the 3 Geo. cap. 25. ef; 11. it is enacted, . That the Name of 

each and every Perſon who ſhall be ſummoned and impanelled, 
A. wich his Addition and the Place of his Abode, ſhall be written in 
« ſeveral and diſtin& Pieces of Parchment, or Paper, being all, as near ag 


may be, of equal Size and ”y eſs, and ſhall be delivered to the 


or Ni Prius, or of the ſaid Great 


D Marſhal of fuch Judge of f 
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page 268 ® Seſſions, or of the Seſſions of the ſaid Counties Palatine, who is to try 
&© the Cauſes in the ſaid County, by the Under-Sheriff of the ſaid 
% County, or ſome Agent of his, and ſhall, by Direction and Care of 
&* ſuch Marſhal, be rolled up all, as near as may be, in the ſame Manner, 
5 | « and put into a Box or Glats to be provided for that Purpoſe ; and when 
„ | | « any Cauſe ſhall be brought on to be tried, ſome indifferent Perſon, by 
1 Direction of the Court, may and ſhall; in open Court, draw: out twelve 
Wl | « of the ſaid Parchments, or Papers, one after another; and if any of the 
e Perſons, whoſe Names ſhall be ſo drawn, ſhall not appear, or be chal- 
“ lenged and fet afide, then ſuch further Number, until twelve Perſons 
5 « be drawn, who ſhall appear, and after all Cauſes of Challenge ſhall be 
| | &«' allowed as fair and indifferent; and the ſaid twelve Perſons ſo firſt drawn 


| « and appearing, and approved as indifferent, their Names being marked 
| in the Panel, and they being ſworn, ſhall be the Jury to try the ſaid 
[ « Cauſe; and the Names of the Perſons ſo drawn and ſworn ſhall be kept 
/ apart by themſelves, in ſome other Box or Glaſs to be kept for that Pur- 
q e poſe, till ſuch Jury ſhall have given in their Verdict, and the ſame is 
ö 0 recorded; or until ſuch Jury ſhall, by Conſent of the Parties, or Leave 


2 a 2 pe = -- 4 
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R «« of the Court, be diſcharged ; and then the ſame Names ſhall be rolled 
1 « up again and returned to the former Box or Glaſs, there to be kept with 
* the other Names remaining at that Time undrawn; and fo toties quoties, 
nas long as any. Cauſe remains then to be trie. 
SeB. 12. Provided, . That if any Cauſe ſha be brought on to be tried 

ja any of the ſaid Courts reſpectively, before the Jury in any other 
« Cauſe ſhall have brought in their Verdict, or be diſcharged, it ſhall 
„ and may be lawful for the Court to order twelve of the Reſidue of the 
« ſaid Parchments or Papers, not containing the Names of any of the 
| « Jurors who ſhall not have ſo brought in their Verdict, or be diſcharged, 
eto be drawn in ſuch Manner as is aforeſaid, for the Trial of the Cauſe 

« which ſhall be ſo brought on to be tried.” 5. 5 


— r 
— 


. < £ E 
4. — I ears s eager ALB 
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2 Hal. Hit, In Capital Caſes the Sheriff returns the Panel of the Jury, who being 
P. C. 293. called, and appearing, the Priſoners are told by the Clerk, that theſe good 
, Men now called, and appearing, are to paſs on their Lives and Deaths, 
therefore if they will challenge any of them, they are to do it before they 
are ſworn; and if no Challenge hinder, the Jury are commanded to look 
(a) But if on the Priſoners, and then ſeverally twelve of them, (a) neither more nor, 
thirteen are leſs, are ſworn. iy e 1 8 
by Miſtake Lum” þ 6⅛V wot th ns ti Hot a ings wt dels att Rao | 
ſworn, the Swearing of the laſt by Miſtake is void, and the other twelve ſhall ſerve. But ifeleven 
be ſworn by Miltake, no Verdict can be taken of the eleven; and if it be, it is Error; and ſo in a Pre- 
fentment; but if twelve be recorded ſworn, no Averment lies that one was'unſworn,+——Upon Not paflty 
pleaded, twelve are ſworn to try the Iſſue ; after their Departure one of the twelve leaves his Com- 
panions, which being diicovered to the Court, by Conſent of all Parties, B. another of the Panel, is 
ſworn in the Place of A. and afterwards A. returns to his Companions, which, being made known to the 
Court, A. is called and examined, why he departed ; he anſwered, to drink; and being examined whe- 
ther he had ſpoken with the Defendant, denied it upon his Oath ; whereupon B. was diſcharged from 
giving any Verdict, and the Verdict taken of 4. and the other eleven, and A. fined for his Contempt. 
2 Hal. Hiſt, P. Co 296, ö 5 ö 


«h«„ͤ „„ „„ „ „ ws —_— ” * — 8 "My 0 -2 


[ay —-—S- 


2 Hal. Hig, Although there be twenty Priſoners at the Bar for ſeveral Felonies, and 
P.C 296. che Oath is general tortry, between che King and ther Priſoders gt the Bar, 
(4) An Ex- yet the Jury is to inquire of no (Y) more than what they are particu- 
ception was larly charged with; and therefore though twenty have pleaded, and ſtand. 
taken to a qt the Bar when the Jury is ſworn, yet the Court may ſtay any Number 
Judgment in . | WO aa ORR" e 
an inferior If the Priſoners, and ſo the Jury ſtand charged with no more than what 
Court, that it anf 9 ff, 1 10 es n bas gol flo fi bre 
WA i on. TO df 17 161 39 £95977 TIOSTDL 12013 1649 V6 

Probi ele&i, triali, jurati, Ce. without ſaying ad veritat' de premiſiis. dicend; and this was held Error; 


* +4 


| 555 the Difference was ſaid to be betwixt a” 


for they might be ſworn in another Cauſe at the ſame Court; j 
Jury in criminal and civil Matters; for the Oath which the *Jary take in criminal Matters, is that they 
ſhall truly try apd.arve-Deliverance make of the Priſoners at the Bar, Cc. ſo the Court may charge them 
with as many Priſoners as they think fit; but in civil Matters the Jury muſt be ſworn anew in every ſeveral 
Caſe. Mich. 29. Car, 2, in C. B. Watſon and Goodman. 


an TOP are Caro 255 


and if in Truth they are not agreed, they are fineable. 


Jurtes, | 


— 


8 * i 
C 


—— - - — 
* ate has particularly changed vpon chem) and when chey go from the Bar, * Page abg 
and have brought in their Verdict touching. theſe Particulars charged 4. 
them, then if the ſame Jury paſs upon the remaining Priſoners, yet they, 
are to be called over again, the Priſoners reminded of their Challenges and 

the Jury ſworn de novo upon the Trial of the Reſt of the Priſoners. 


— — 
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0 How to be kept a and a diſcharged. nets, Wo i 


TH E N the Tiger FAT? wh 8 Bar, (a) a Bailif We to be 


worn to ae them gether, and not ta, 0 ſyFer any. to ſpeak, with 2 Ht 5 1 
88 26, Ava F. C. 296. 


oy ts) "That a Bag! is to de oem i in a acivil as well as criminal oY TO 380, 


* their Dd they may delire to | hear: one of he Witneſſes rate,” W e 
and it ſhall be granted, ſo he deliver his Teſtimony in (5) open Court; 3 Hal, Hiſt. 


and alſo they may deſire to propound Queſtions to the Court, for N N 
Satisfaction, and it ſhall be granted, ſo it bei in open Court. () Therefore 


in a civil 


CUTIES ' Caſe where 
the J ury adden Dy enen ehe l ove of the Witnedſes mbit was belle: 1 on the Part 


of the Defendant, was called by the Jurors, and he recited again his Evidence to them, and they gave their 
Verdict for the Defendant; and Comp mplaint being made to t wt 7585 of Aſſiſe of this Miſdemeanor, he 
examined the Ju * Who e confeſſed all the Matter” and that the Evidence was the ſame in effect that was 

iven before, Q non alia nec diverſa; and this Matter being returned upon the Poſted, the Opinion of the 


Court was, that the Verdift.was not n id lar far, de noon War awarded. Cre . Elis 189. Ma- 
ee 6 Dü. 29G 


f „6 1 7 „ 
1 150 At . IF. 4 4 - 2 * 


aan 


The Jury muſt be ber eber, Meat, Driok Fi ire er Candle; Co. Lit. 227, 


5 2 Hal. Hiſt. 
. wh 2097. See Obſervations on the Statutes 3 552 Note 0 for the Origin of this. 


80 in an inert Court, if the Jury will not agree on their Verdict, the Salk. 201. 
way is, as in other Courts, to keep them without Meat, Drink, Fire or pl. 3. 
Candle, till they- agree; and the Steward may from Time to Time ad- 3 
Journ the Court rill ſuch Agreement. 

If they agree not before the Departure of the Juſtices of Gaol- Delivery Wo 
into another County, the Sheriff muſt ſend them along in Carts, and the i. H 


2 Hal. Hiſt; 
Judge may take and record their Verdict i in a foreign County. i 8; Oy 90; 


But it is made 
14 Nene whether i in ſuch Caſes the Sefſion may be adjourned hefore the Verdict an. 


ik there be eleven agreed, and but one diſſenting, Who ſays he will ra- 2 Hal. Hiſt. 


Fs die in Priſon, yet, the, Verdict ſhall not be taken by eleven, no nor yet ©: C. 297. 


the Refuſer fined or impriſoned; and therefore where ſuch a Verdict was 


taken þy eleven, and the twelfth fined and impriſoned, it was, upon great 


Advice, ruled the Verdict was void, and the twelfth Man delivered, and 


a new Venire awarded; for Men are not forced to give their Verdict againſt | 
their Judgment. 
If the Jury ſay they are agreed, the Coe may examine them by Poll; 2 Hal kit, 


N P. C. 299. 
It ſeems to have been anciently an uncontroverted Rule, and hath been ; Hawk. P. C. 
allowed even by thoſe of the contrary Opinion, to have been the general 439. and ſe- 


Tradition of the Law, that a Jury ſworn and charged in a Capital Caſe veral Autho- 
cannot be diſcharged (without the Priſoner's Conſent) till they have given | ier chere 


a Verdict; and notwithſtanding ſome Authorities to the contrary in the il Tn. 
Reign of King Charles the Second,” this hath been holden for clear Law, P. C. 294-5 


both in the Reign of King James the Second, and ſince the Revolution. 


Vor. lil. 70” (H) In 
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*Page 270 * (H) In what Cales and in what Manner to 


2 Rol. Abr. A. Common Law, in (a) moſt Real Actions, aſide che Demandant 


725. Tit. had counted, the Tenant might have demanded the (5) View of the 
N 1 and; or if it were a Rent, or other Thing, View of the Land out of 


Bro. Tit. which it iſſued; and this was, that Things might be reduced-to a greater 


"Mis. Certainty ; but becauſe this was uſed often by the Tenant for Delay, and 


Fits Tit, thereby the Demandant greatly prejudiced. _ 
(4) But it is faid, that at Common Law View did not He in 'a Writ of Dower and albil babet, Intvu 
Breve d'entry en le quibus, Nuper obiit, Rationabili Parte. 2 Rol. Abr. 725. Booth, Real — 


51 
. 


(5); That there are two Sorts of Views in real Actions; r. View by the Patty, 2. View by the 3 3 
as in an Aſſiſe of Novel Deſſeiſin, Wafte, Aſſiſe of Nuſance, the Party ſhall not have View, becauſe the 
Jurors ſhall have View. Booth 38. JJVVCCVV any peres, 11 | 


(c) 13 E. 1. By (e) Weſtm. 2. cap. 48. it is ordained. and; provided, That from 
e thenceforth View ſhall. not he granted but in caſa when View of Land is 

& neceſſary ; and if one loſe Land by Defauſt, and he that loſeth moveth 
a Writ to demand the ſame Land and in caſd when one by an Exception 
« dilatory abateth a Writ after View of the and, as by non- tenure, or 
* Miſnaming of the Tow, or ſuch like, if le purchaſe another Wric, in 
<« this Caſe, and in the Caſe before-mentioned,. from henceforth. the View 

_ + ſhall not be granted, if he Had: View in the: firſt Writ, In a Writ of 
4 Dower, where the Dower in Demand is of Land, that the Hufband 
“ aliened to the Tenant, or his Anceſtors, where the Tenant ought not to 
s be ignorant what Land the NMuſband did: allen te him or his Aneeftor, 
c though the Huſband died not ſeiſed, yet from henceforth View fall not 
<* be granted to the Tenant, In a Writ of Entry alſo that is abated, be- 

4 cauſe the Demandant miſhamed the Eitry ; if the Demandant purchaſe 


7 


4 another Writ of Entry, if, the Tenant had View in the firſt Writ, he 


e ſhall not have it in the ſecond. In all Writs. alſo where Lands be de- 

* manded, by reaſon of a Leaſe made by the Demandant, or his Anceſtor, 
&« unto the Tenant, and not to his Anceſtor; as that which he leaſed, to 
56 him, being within Age, not whole of Mind, being in Priſon, and ſuch 
e like, View ſhall not be granted hereafter; but if the Demiſe were made 
“ to his Anceſtor, the View, ſhall lie ay it hath done before.“ 


Booch 37. Since this Statute, the Demandant, as to any of the Caſes within the 
2 Rol. Abr. Statute, may. counterplead the View, ii e. alledge Mattet in Pleading which 


726. ouſts him of View; as where he that loſeth Land by Default brings a Quod 
HA ei deforciat for the Recovery of it, the Tenant ſhall not have View, be- 
cauſe: he is well enough aſcertained of the Land by the former Record; 


ſo where View was had in a former Writ, and that Writ was abated after 


View for ſome Miſtake that appeared upon the View, as Non-tenure, Miſ- 
naming of the Town; ſo in Dower, when' it is brought againſt the ſame 
(4) For this Tenant that purchaſed the Land' of the*Huſband'; ſo if the Huſband died 


wide Dower, ſeiſed, it is a good (4) Counterplea of View in Dower. © 


(Via“ In an Action of Waſte, in which ir was agreed that à View ſhould have 


ever the been awarded, and that fix, at (e) leaſt, of the Jurors ſhould have viewed 
Plaintiff is to the Place, it was reſolved, that if a View be awarded, though not returned 


recover per | 
viſum Jura- 1 (2% 59, . 0 | 5h 5 | 
terum, there ought to be fix of the Jury that have had the View, of know the Land in queſtion, fo as to be 
able to put the Plaintiff in Poſſeſſion if be recover. Co. Lit. 158. b.-——[I don't recollect any 
Objection ever taken that ſix at leaſt had not viewed. Aud Cauſes are often tried, where leſs than fix 
viewed, and where all chat viewed, have not appeared at the Trial. See the Note fol. 271.] _ 

At f 3 . e 


* 


Error; fot the Worls of the Writ are & interim videan! 


Mitts, 


ann. > ad pe evo, ar — _— 


mes * ** * 
— — S 


by the Officer, wid the Trial goes on, and 4 val had, E he Omiſ- | 

ſton of the Officer in not Returning the he View. is not Error; for i it was the 

* Duty of the Coutt to examine \ ge the Jury ag 3 a View or not; and * Page 271 
if they found they had not, the Tria l ought | to have been ſtayed. 

So in ah Affiſe it w wah it was likey ile agreed, that a View was requiſite 2 Sand, 
in the ſame Manner, if the Officer d- es not return on, View it is not 254˙5· 

7 uf not 1 me - 
terim baberi fac K to that the : Jurors mig it have had the View when 
rhe Officer was not preſeht; and if it were 5 9 58 the Party might have 
challenged the ur 155 this Cauſe, ahd thou ch. the Officer had returned, 
chat the Jurors had had the View, 115 upon 1125 tion in Court it ap- 
bee otherwiſe; the Parties coul. not be concluded (ap ſuch Return. 

If the Court make 4 Rule, that the Jufy, ſhall have a | Dem and that. Palm. oh. 
they ſhalt not hear any Evidence thereu on, and they a ſtanding hear 
Evidence; this is a g60d Cauſe of Challenge, ray — 5 Hiſdemeanor, 
for which it is ſaid, they may be puniſhed by the Court. 


In an Action of Waſte it wa is a greed; as if. fix of the Jury, are Godb. 209; 
examined on à Voir dire, if they have ſeen 85 Place waſted, that it is ſuffi- Sir John Gage 
cient, and the Reſt of the Jur wy, wes be exam upon a Voir dire, but. verſus Smith 3 


only to the Principal. 2. It was agreed, if the Jury be ſworn that they S 4 
Know the Place, pa is ſufficient, Jo th they be wy ſworn that they * _ _ 
it; and although chat the Place waſted be ſhewed.co- Jie: Jury by the Plajn- | 
tiff*s Servarits, yet if it be by ae d of 0 heriff, it is! a8 ſufficient as : 
if the fame had Been ſhewn Add 55 Sheriff bimſelf. 


At the Trial of à Cauſe for Ha "of a full Jury upon the pe 2 Salk. 665. 
Panel, ſome Taleſmen were ory. and had 55 View, but the Diftringas 
was returnable as an original El ringas, and ſo many of the original Panel 
left out who' were not at the View; of which the Defendant complained; 
and would Kave ſet allde the Trial for Th [rregularity but becauſe no Venire 
appeared to the Court, and the Matter ſtood upon Record as an original 


Trial, and the want of a Venire was helped by Verdict, and becauſe the 


Cauſe was tried by thoſe that were fitteſt, viz, thoſe who had the View, 


the Court would do nothing in it. 


But it was ordered, that for the future, when in order to a View the * wu 665: 
laſt Juror is (a) withdrawn, the Plaintiff. ſhall take out a new Diſtringas, | pl. 2. 


amoto the laſt Man of the Panel, to diſtrain the other Twenty-three, with 7 Ay 
an Apponas etiam decem Tale. N | ts View is de- 
manded, it 


muſt be after the Jury is ſworn, and then TYPE VION 1087 4% Neeb 6 Mod. 272.—0 
Holt C. J. it may be without Conſent ; and IR. "en View, a ka may be e when 


he comes to be ſworn. 6 Mod, 211. 


It is ſaid, that before! the:Court mkey a Rule for 2 view; the Nat 2 Salk 665. 
facias muſt be (b) returned; and the the Court may make a Rule, that — 


do many of the Pane ſhall view the Freies. 1 1 Kc 


| Jury is never 
ordered to riew befor their Appearance ubleſs in ak Ate, Mod. 41. 


= Vos is - in ſuch:Caſes-whete the Title ĩs in Queſtion ; ad Aj Silk 665. 


ſuch Cakes: it may- be granted on Motion, on a bare e without 2.2 


Aſſidavit. | 
10 to this Purpoſe i ie is enacted by 40 6 Ame cap. 16. n I 
jn any Actions wo in any of her Majeſty's Courts of . in 0 


granted with · 
* Weſtminſter, out Affidavit, 


xcept in 
Waſte. 80 LEG to Babine 56+. In Hilary Tem 30 Geo. 2. the Court of K. B. added” Aa Chaſe to the 


uſual Rules for Views, purporting, that the Patty praying a View conſentedꝭ that in caſe 20 View ſhould 
be had, or if a View ſhould be had by any of the Jurors whomſoever, (tho not being fix of the firſt 


twelve) et the Trial ſhbuld proceed, and no Objettion bs made on Account thereof, or for want of a 
r pr Retain, Bur. Rep. 2 50 6. 0 


. £1 Fs 
9. Nr 
Aa LY 3 WT. 2222 
— 


+ In B. R. The uſual Practice is, to grant a Rule for a View, on Motion of Courſe, ſigned by e 


. without Atidavit, 


— — 23 — 
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« are depending, that it will be proper and neceſſary _that the Jurors who 
« are to try the Iſſues in any ſuch Actions ſhould have the View of the 

« Meſſuages, Lands or Place in Queſtion, in order to their better under. 

« ſtanding the Evidence that will be given on the Trial of ſuch Iſſues, in 

t * every ſuch Caſe, the reſpective Courts in which ſuch Actions ſhall be de- 


q 


pending may order ſpecial Writs of Difrin as ot Habeas Corpora to iſſue, 
* Page 272 by which the Sheriff, or ſuch vther Officer, co whom che ſaid Writs 


<. ſhall be directed, ſhall be-<6mmanded.to have fix out. of the firſt twelye 
« of the Jurors named in ſuch Wrirs, ot ſome ee of them; at 


following Words: That where a View ſhall be allowed. in any Cauſe, 
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« Sides, or, if they, cannot agree; ſhalt be hanged by 
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> Courts of King's Bench, Common Pleas, or Exchequer at 
% Meſtminſter, or the Grand Selfions in Wales, and the Counties Palatine, 
for the Cquſes ih their feſpective Courts, or, if need be, by a Judge of 
the reſpective Courts where the Cauſe is depending, or by the Judge or 
Judges before whom the Cauſe ſhall be brought on to Trial reſpectively, 
« ſhall have the View, and ſhall be firſt ſworn, or ſuch of them, as appear, 
« upon the Jury'to try the fad Cauſe, before any Drawing as aforelaid ; 
and ſo many only ſhall be drawn, to be added to the Viewers who appear, 
& as ſhall, after all Defaulters and Challeng ; allowed, make vp the Num- 
* ber of rclye to be ſidrn for dhe Trial of ſuch. Cu... 
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e) What Jrregularities and./Defects in. con; 
\. ”;  vening, 02 in the Qualifications of the Ju- 
ros, are amendable, and alded after Uerdict * 
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Vide Tit. A- ERE we may lay it down in general, that by the expreſs Words and 
2 1 latent of the ſeveral Statutes of Jeofail and: Amendments all Irregu- 
Alarities as to the Number, Qualifications and Returns of the Jurors are 
A ẽTTiꝛT! aided after Verdict, fo that the;Fenire be of the ſame Place, and in the 
| ſame Action, and between the ſame Parties. 8 ene | 
Where the . So if there be no Venire facias;:or-if there be ſuch a Fault in the Venire 
i want of a as makes it a perfect Nullity, ſo that it has no Relation to the Cauſe, yet 
| | Yate, Di. if there be à good Diſtringas, that being one of the Jury Proceſs, the 
Wl firingas Ge. Omiſſion of the former is cured; for the Omiſſion of any Judicial Writ'is 
8 ae es aided by the Statutes, and a Venire, that is a Nullity, and has no/Refation 


one, and. to the Cauſe, is as if there had not been any, and ſo of a Diſtringas where 


' . 


where a vi- there is a proper Yenire. 4 15 | 
tious one hal!!! : | 
be taken as none, wide Cro. Eliz. 483. Owen 59. Moor 465. Noy 57. Moor 684. pl. 535, 623. 


| | | 35 
pl. 852, 696. pl. 967. Godb, 194. Jeon 329» - Bulſ. 130. 3 Balſ. 180. Brownl, 78, 9). Yelv. 
69. Rol. Rep * 1 x Jon, 304. : —— : Yelv.. (OT ooo nnd ph ht hin eb ? 97 164 
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„ e if the. Award of à Vinirs facias upon the Roll be well, and the 
1. | 


20t-" % Writ of Venire facias wrong, yet this ſhall be amended by the Roll, 
pl. 826. 8. P. — —— 1 — —ꝛ— — 7 ing 
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is helped by the expreſs Words of (4) 21 Fac. 1. cap. 13. becauſe it is 


Vor. III. 


_ —— 


being the (4) Warrant of the Writ, which is the Act of the Court, and * Page 273 
the Default is only the Miſtake of the Clerk. 5 0 0 
1 ; 25 | the Award 
upon the Roll was in a Cauſe againſt two Defendants, but the Yenire againſt one, and amended, 3 Bull. 
311.—tf vide Winch 73. Cro, Jac. 78.— But if by the Roll the Yenire be awarded de Vicineto of the 
right Place, but the Yenire itſelf is of a wrong, and thereupon a Jury is returned, and tries the Cauſe, it 
ſhall not be amended ; for it appears, that the Tiial was not had by ſuch a Jury as the Roll and Law 
require. Hob. 76. & wide Lit. Rep. 253.——5S0 if there be no Place on the Roll to warrant the Venire. 
Latch 194.—Alſo in Criminal Caſes, to which the Statutes of Amendment do not extend, the Venire's 
omitting any of the Parties is Error, 2 Hawk. P. C. 299. | 8 a 


So if the Writ of Venire Facias out of the King's Bench be Venire Fa- Cro. Eliz. 
cias 12 Liberos & Legales Homines coram nobis apud *Weſtmonaſterium ubi- 497: * 
eungue fuerimus in Anglia; but the Roll is well, (the Words apud Weſtmo- 9 
naſterium being omitted therein,) this being in B. R. the Writ ſhall be 
amended by the Roll; for this is but Matter of Form. #18 . 

If the Return of the Venire be miſtaken, this may be amended by the yelv. 64. 
Roll, and if the Tee of the Venire be out of Term, or before Plea Moor 699. 
pleaded, it is no Error; for the Teſte of Judicial Writs being only Matter to. Car. 9. 
of Form, if miſtaken, ſhall'nor vitiate, ſince they have the proper Judges 
of the Fact by ſuch Proceſs. EN VET . e | 

Therefore if a Venire Facias be dated 7 Juh, and made returnable Cro. Eliz. 

6 July. a Day before the Date of the Writ, this after Verdict is amendable, * 1 * 4. 
becaule a judicial Proceſs, and the Default of the Clerk. | 1 
3 i; | | | 4" Ky 

So if a Venire Facias be awarded upon the Roll, to be returned Octabis Eo. Car. 38. 
Trinitatis, and the Writ is made returnable fix Days after, /c:licet, a Day Lit. Rep. 54. 
out of Term, but the Diſtringas is well without any Fault, and after the 2 2 657 
Jury impanelled find for the Plaintiff, this Writ of Venire Facias ſhall be % 
amended by the Roll; for this was the Default of the Clerk only for the Soak 696. 


Roll is the Warrant of the Writ. IP Pl. 967. 711. 


| 5 , ) 3 
The Award of the Venire muſt be to a Day in the ſame Term, or to e 6 
Ne" OT. r 405. 
the next Term, but it muſt be in Term, otherwiſe it is erroneous; becauſe pl. 657. 
this is not ſuch (5) a Diſcontinuance as is aided by the Statute, ſince it is (6) Yenire re- 
an Error in the Court by awarding the Proceſs, which makes it utterly turnable on 


uncertain when or where the Parties ſhould appear to receive Judgment, dau =—_ 
and it is an Act of the Court, which is erroneous,” and not a '/Miſcentry of Diftringas 
the Clerk, which the Statutes do not intend to aid, 3 teſted on the 

x TE IST " 24th, helda 
Diſcontinuance, and that being in a criminal Caſe, not amendable. Bulſ. 141, 142. Yelv. 204. Cro. 
Jac. 283. 6 Mod. 281. Salk. 54. pl. 14. Ld. Raym. 1061. 2 Salk. 669. pl. 1. 6 Mod. 268. 


If the Place be totally (c) miſawarded, this is not helped by any Statute, bs 
becauſe they have not the proper Judices Facti, unleſs they have them from 
the Place where the Fact ariſes; but if it is only miſawarded in Part, this ( Where 
a Miſ-trials'by 
- h 0 

ſuppoſed that the Perſons that were near any Part of the Place might know 8 x 
the Fact in Iſſue between the Parties; and by the Statute of (e) 16\& 17 ed of a right 

a lm Cadet n ee e e et bee . place, were 
not aided by any of the Statutes of Amendment before 21 Jac. 1. wide Cro, Eliz. 468. Goulſ. 38, 47. 


Winch 69. 4 Leon. 84. Cro. Jac. 647. Moor 91. pl. 212. Lit. Rep. 365. Keilw. 212. 5JCo. 36. 


(4) For this vide Cro. Car. 17, 162, 284, 480. Jon. 305. Styl. 201, 9 Raym. 67.— That this 
Statute aids not unleſs the Venus ariſes from ſeveral Places, and one of thoſe Places is truly named. Sid. 
20. But if it ariſe from ſeveral Places, though in ſeveral Counties, and it is tried by one only, it is help- 
ed, 2 Ley. 122. per Hale.— By the Opinion of the greater Part of the Judges, where by particular Cuſ- 
tom a Trial was to be de Vicineto of the four Wards next adjoining, and the Venire ie awarded de Vicinets 

of two of them only, it is helped by the Statute. 2 Sand. 258. But Saxzery dubita uit, whether it 


ſhould extend to aid any Proceedings except ſuch which were. according to the Courſe of the Common 


Law. (e) That this Statute does not extend to any Trial in an improper County, Mod. 35, 199. 


4 


2 Mod. 24. See Vaugh. 395 to 420. 2 Saund. 193. 2 Mod, 10. Raym. 206. Lev. 291. Ld. Raym. 


331, 581, 695. 2 Ld. Raym. 766, 849, 869, 1212, 1214, 1408, 1418. '8' Mod. 378. 10 Mod. 


30, 325. 12 Mod. 7, 130. Stra. 553, 630, 704, 2 Stra. 945. But for the Expoſition of thi: 
Statute as to this Point, wide Lev. 207. Sid. 326. 2 Lev. 122, 164. Sand. 247, Raym. 181, 392 
Vent 263, 27 2. 2 Keb. 496. 2 Jon. 82. . | * UE — AND. > 5 G ed. 177 ade 1 "rar 
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Juries. 


th 


Car. 2. cap. 8. the Want of a right Venue is aided, fo as the Trial was by 

3 a Jury of the proper County or Place where the Action is laid. 3 
* Page 294 * If there be a Blank left for the County to the Sheriff whereof the Writ 
Yelv, 169. ſhould be awarded, yet it will be amended, becauſe it cannot be awarded 
to the Sheriff of any other County, and therefore it is the Omiſſion of the 

Officer imencerin the Award of the Court; but if there were a local Plea 

into another 1 ſo that there are two Counties mentioned in the 
Pleadings, there the Blank cannot be amended, becauſe there is originally 

no Award of the Court to whom the Proceſs ſhall go; but where the Plea 

Oro. Eliz. carries the Matter into another County, there the Venire muſt be from the 
261, 468. - Jaſt Place, becauſe the Declaration by ſuch Plea ſtands conſefſed, _ 
Rol. Abr. After Iſſue joined, if upon the Roll a Venire Facias be awarded to the 


205. Sheriff of the County of Somerſet, &c. and upon this a Venire Facias is 
Chili an made in this Manner, Georgius Dei Gratia Somerſet ſalutem, &c. leaving 
get out the Word (Vicecomiti) ; and upon this the Sheriff of Somerſet returns a 
* r. 595. Jury, and upon this a Verdict, &c. this ſhall be amended. by the Roll, 


Yelv. 64. becauſe this was the Fault of the Clerk merely, having the Roll before 

S. P. cited. him when he made the Writ, by which he was directed to direct the Writ 
to the Sheriff of Somerſet. | Y | 

If the Court on an inſufficient Suggeſtion awards the Proceſs to an 

improper Officer, yet this is aided after Verdict; for that only makes an 

Inſufficiency in the Return of the Jury, and inſufficient Returns are aided 

(a) But where for it was the Deſign of the (a) Statute, that, if the Cauſe was tried by a 

before * right Jury, it ſhould not be material what Officer got them together. 

Statute o WT | ; | 


21 Jac, 1. c. 13. the Award of a Venire to a wrong Officer, and his Return thereupon, was Error, wid, 
Brownl. 134. Cto, Eliz. 574, 586. Moor 356. pl. 482. Yelv. 15. 5 Co. 36. be | 


Cro. Eliz. But if, on a Suggeſtion on the Roll, Proceſs be awarded to the Coroner, 
181, 586, and the Sheriff returns either the Panel or Tales, is is ſaid to be erroneous, 
074: becauſe not collected by the proper Officer, and therefore they are not the 
| Judices Fafii of that Cauſe, and it appears on the Record that the Return is 
| otherwiſe than the Court hath directed. * | | da 
_ 265. But the lateſt Reſolution is, that the Returns of Miniſterial Officers 
1 ver, are to be challenged at the Day of the Return; for if the Court then 
Lynton. admits them to be their Officers, and the Parties do not except againſt 
2 Ld. Raym. them, they are concluded, ſince the proper Judices Fa#i are admitted by 
884 them to be returned. | : | | 
| 8 If a Venire is awarded to the Coroners, and returned by two of them 
„% only, whereas at the Time of the Award and Return thereof there were two 
Lamb and * 2 . 
Wiſeman, more, this is only a Miſreturn, and aided. : | EE 
Hob. 5 But it is ſaid, that if one Sheriff of (5) London makes a Return without 
(4) In an the other, this is not helped, being no Return at all; for they make but 
Action, if the one Officer, and the Court knows that one Sheriff there is two Perſons, 


Venire Facias NP | 
be Yicecemiti London" /alutem, Nc. Præcipimus tibi quod, c. where it ſhould be Precipimus wobis, after Ver- 
diet this ſhall be amended ; for it is the Default of the Clerk. Owen 62. Cro. Eliz. 443. Rol. Abr, 200. 


Hob. 113. If upon the Return of the Habeas Corpora the Surname of the Sheriff be 
_ Abr. omitted, as where his Name is Bartbolomeus Michel, and it is returned 
"Crs. Elia. Bartbolomeus Miles, Sheriff, this ſhall be amended. ee 
310. ü ; | 
: Bulſ. 220, It was held, that if before the Statute of ory ov I. cap. 13. the Sheriff 
Oro. Jac. 528. did not return the Writ of Venire, nor ſet his Name on the Back thereof, 
Noy 115. or omitted wee quod Executio iſtius Brevis patet in quodam Panello 
8 Euic Brevi anne uo, but it was album Breve, it could not be amended upon 
589. Examination of the Sheriff, being the (c) principal Proceſs; but this is 
rownl. 434. | REED No To | | now 
16 In ware” TT . dr De Fog os tow $ 
before the Statute 21 Jac. 1. c. 13. it was held, that the Yexire, being well returned, though the Iſſue be 
tried on the Habeas Corpora or Diftringas, which are not returned, or irregularly returned, in Manner gfore- 
ſaid, the Venire being the principal Proceſs, and right, the others ſhould be amended, Moor 868, pl. 
_.1203, Hob. 130. Yelv. 110. Cro. Jac. 188, 443. Cro, Eliz. 466, 704. 2 Rol. Rep. 111, 210. 


* 


Durtes. 


no helped by that Statute, ſo that a Panel of the Jurors be returned and * Page 275 
annexed to the Writ, | ws ET 
If rhe Sheriff that returns his Venire be diſcharged before the Tefte of Cro. Car. 421. 

the //enire, it is Error, and ſhall be tried by the Record of his Diſcharge; 8 

becauſe, if the legal Officer did not return the Writ, the proper Fudices 

Facti did not try the Cauſe, and ſo the Verdict is ill. „F | 
Bur if he be Sheriff at the Time of the Award of the Venire, and after a 

his Diſcharge he returns the Panel — the Venire, this is no (a) principal * 1 * 

Cauſe of Challenge; for the Sheriff having returned the Nomina Jurat and Bren. 


8 b | 10 d Broom. 
to the Court above on the Fenire, on which they have awarded a Difrin- 10 But this 


gas with a Nifi Prius, the Sufficiency of that Return is not to be contro- may be chal- 
verte:d before the Judge of N Prius, but above, ſince the Judges of M/ 22 or 1 
Pria s are bound down by a Record of a ſuperior Court, on whoſe Records tue Illegality 
it appears he is Sheriff. e ol the Oth- 
2 cer will be 
th the Return 


"IR 


admil ted as ſtrong Evidence of a partial Array, fince a Perſon who had nothing to do wi 
has intermeddled therewith ; and accord 


ingly the Array in this Caſe: Was challenged for Favour, and 
quaſh ed. | Fe | 


The Ju muſt come in the ſame Action, and between the ſame Parties, Cro. Car. 32. 
othet wiſe they are not Judges in that Cauſe ; therefore in Ejectment whete Hutt. 81. 
the Venire was de Placito Tranſgreſſionis, omitting & EjeFion' firmæ, the Jon. 302. 


Cour t held the Venire to be ill, becauſe it was not in the ſame Action; for "4 3 
an Action of Treſpaſs and Ejectment are different, and there might be an Cro. Eliz. 


Action of Treſpaſs between che ſame Parties; but if the Diſtringas had 259. 


been right, they would have adjudged this Venire to be null, and the want 
of a V/enire is aided by the Statute. | 


lf in an Action of Treſpaſs Iſſue is joined between the Plaintiff and two Cro.Car.426; | 


Defendants, and one dies, and the Venire is awarded between the Plaintiff Jon. 367. 
and bioth Defendants, after ſuch Defendant's Death, and Verdict is taken tor {fn verſus 
the Plaintiff, and the Death ſuggeſted on the Roll, and Judgment againſt Fenton, 

the Survivor, the Venire being only a Judicial Proceſs, and purſuing the 
Awatti on the Roll, it plainly appears to be the ſame Cauſe, and that the 

Trial was had by proper Judges, and Judgment being given againſt the 
Defendant, who is 1 _ => whole Action, is good. : 

- If che Jurata mentions the Iſſue to be de Placito Tranſpreſſionis, where G a, __... 
the Action is Debt, and the Award of the Venire and — — Debt, this S. 
ſhall be amended; for the Jurata is an Award of the Diſtringas, in pur- ,, ._. © 
ſuance of the Award of the Venire, and the Venire being right, the (5) ſe- ol Thor tbe 
condary Proceſs ought to be made accordingly, and there is a ſufficient the Roll 
Authority by the Writ of Diſtringas for the Judge of Aſſiſe to try the Cauſe. being right, 


ſhall amend 


che Venire, and the Yenire being right ſhall amend the Difringas, which is the proper Proceſs for convening 
the Jurors in the King's Bench; ſo of the Habeas Corpora, which is the Common Pleas Proceſs, Lit. Rep. 
252, 253. Alſo if a Diftringas is awarded where it ſhould be a Habeas Corpora, this is aided, Savil. 37. 


So if the Sheriff return Nomina Jura“ inter Partes prædib de Placito Oro. Car. 275. 

 Tranſereſſionis, where the Venire is de Placito Debit', this ſhall be amended; "ow A... 
for in Dorſo Brevis he ſays, Executio iſtius Brevis patet, Sc. which could 8 

not be, if it was not in the ſame Action. * ö 
If the Day when, and Place where, the Aſſiſe was to be held, is not 3 Mod. 78. 

mentioned in the Diſtringas, it ſhall be amended by the Roll; for if there 7% % and 


had been no Diſtringas, the Trial had been good, becauſe the Jurata is the # x" . 
Warrant to try the Cauſe, and that was right. , 


511, 1144. 
2 Barnes 3,4, 
9, 10. Rol. Rep. 201, 10 Mod. 88. 12 Mod, 107, 274. 


Insa Ejectment againſt ſeven Defendants, who entered into the common Salk. 48, 
Rule, and pleaded to Iſſue, the Plea Roll, Venire Diſtringas, and JurataP! 5+ 
were right, but the Iſſue on the N Prius Roll was between the Plaintiff 
and five Defendants only; after Verdict for the Plaintiff this was amended 


4 for 


+3." 
a 


Jurles. 


* Page 276 * for the Leſſor's Title was the Giſt of the Action, and the for Thing 
inquirable of by the Jury. 
(a) If a Ve- If the (4) Number or 69 Qualifications of the Jury. as has been ſaid, 


wire Facias be | 
5 be omitted, it may be amended; for it is but Form to award the particular 


doe Breve, Number and n in each Roll, which iS directed 197 the Law 1 in 
without theſe all Caſes, | | 

Words, No- 

mina Juratorum, this will ki aided after Verdict, being a Judicial Writ; though objefted, that theſe 
Words were of Neceſſity and without which the Court could not know who are the Jurors, nor w to 
demand to be ſworn. 3 Bulf, 208, Rol. Abr, 200, 204. Cro. Eliz. 467. Moor 465, 657. Noy's7. 
2 Brownl. 167.—So if the Word duodecim be left out of the Venire Facias, this ſhall be amended after Ver- 
dict. Rol. Abr. 204. (5) If a Yenire Faria, be guorum guili bet quatuor Libras Terre, omitting the Word 
habeat, this ſhall be amended after Verdict. Rol. Abr. 204. So if the Words quorum guilibet are omit- 
ted out of the Yenire Facias, it ſhall be amended after Verdict. Rol. Abr. 204. So if the Words 
gai nulla Affinitate atiingunt are left out of the Venire F. acias, it ſhall be amended, Rol. Abr. ** 


The Nomina Juratorum < on the Venire are the proper parties to try the 
(c) For the Action; and if there be a Miſtake in the (c) Chrittian Name, it is in- 
Diverſity, curable; for the Statute does not extend to it, but it extends to cure 
where the Surnames and Additions; for there can be but one Name of Bapriſm, 


3 but there may be various Surnames and Additions; and therefore if it can 


Survame is be proved what Perſon the Sheriff meant by his Surname or Addition, it 
miſt ken. may be amended and ſet eh. We . 0 
vide Cro. Eliz. : | 

57, 222. Cro. Car. 203. Cro. Jac: 116. 


2 


2 


Rol. Abr. Alſo if the Names of hid Chriſtian or Surname be wrong in the „Body 
_ of the Diſtringas, or in the Panel returned, or in the Panel of the Jury 
105. "aa ſworn, yet if it can be proved to be the ſame Man that was intended to be 
Browal, returned in the Venire, having there his right Chriſtian Name, he is the 

174. proper Juden Fadli, and; it may be amended by the Statute. | 
Rol. Abr. As if Tippett be returned in the Venire Facias, and in the Habeas Cor- 
196. & wide pora and Diſtringas Juratores he is named Typper, yet if his true Name 


Dan. 330-1- be Tippett according to the Venire Facias, and Tippet is ſworn, and Nie 


Several Caſes the Iſſue, it ſhall be amended. 
to this Pur- 


poſe. 


Jon. 302. If the Sheriff returns but tg a on Fa Hake, and twenty-four 
' Fines and on the Habeas Corpora, andthe. rwenty-fourth: omitted on the Venire ap- 
North. b. Pears, and is ſworn, the Verdict is ill, becauſe: he is not returned accord- 
6 ad $4 ing to the Award of the Court, in purſuance of the Venire, and therefore 
ahne has no Authority to try the Cauſe; for the Award to diſtrain one not ſum- 
moned is void, and he is not returned of the Tales de * 0 
that he is not a proper Juror by the Writ nor Statute. 
Cro. Jac. 647. SO if twenty-five are returned, and the rwenty-fifch 1 is ſworn, and tries 
5 the Cauſe, it is not helped. *. 
Cro. Car. 223, But if the twenty-fourth Man had not been of che twelve that tried 
yo 6. b. the Iſſue, it would be aided by the Statute ;; or if the Trial had been 
: 1 * by eleven of the rere l one 0 _ DE! eee it 
Cro. Eliz. had been good. | | 


194. ö 
Brownl. 274. Jon. 357. Sid. 66. | Latch $7- 
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*(£) What Yrregularities or Defects 
ing, oꝛ in the Mualifications of the Jurozs, 
are n e nn ee e 


E; * A 
wit'y 77 7737 N 8 
+ 3 


18 * 


E RE we may lay, it 8 as a, e Rule, th ag ale Hefeas ir in 1 11. 5 1 
convening, or in the Qualifications 1abche Jurors, are aided by Con: 001 ; - © 
ſent of the Far 5 for the Rule herein: i * eee vollit * Djs $9: 
rorem. 1 ll eln ; | 
Therefore i. 2 "Vawies, Tas be. awarded. to- the Coroners, bend ie 5 Co. 36. b. 
ought to be to the Sheriff, or the Viſne cometh out of a wrong Place; if 8 Oo. Lit. 125. 
it os 50 2 e TO and ſo entered of Record, it will Rand good ; 1 Rep. 21. 


; ; 7 , by. 14 77 * * 44 ot] FAE 0 Godb.- 428.4 


>&& of the 107. ter be had b been ſworn, and after he had heard Part of Noy 107.2. 


the Evidence, fell ſick, and another being {worn in his Place Neg of Palm: 41 yr 


Plaintiff and Be, it was held a e Verdict. tl ,03 N 
8 . e 5 . ae vel 
9 _ TH: (9) 

00 Then and by whom to be paid. agel Plgie'T 260 

94: t4 14 T 


0 2 8 J 7 * 
* 44430 8 1 I AV 3 £4? 2 44} 0 1 * ar 1 Fr FF 


. 


UROR S i in all Civil 2 are to bs pole 6 for their Trouble; 220 AS 475 
Attendance, and the (a) Quantum is to be propottioned ecording nme: 


{i 
S Diſtance of Place, Badnefs of the Wearher, &c. but if they 2 ＋ any 3 


Money, or. other Reward, for givi ta Verdict, they. are not only pu upiſh- Prius in the. 


m prilonment, büt fo a Decies tautum Re . 

oe yy the Statute of 530 E. 3 cap. 12. 1 7 e. a Fotfeiture of ten Türe 9x ee 
ae 400 6 HD had 12 10 901 1501: eb Was 1 1 1 + and 

| 8 | 1 ee e "Trl x Br ee they come out of 1 foreign County, nius- Pre ais 65, ib. 


But if ſome of the Jurors appear, and the Trial goes of pro | Defedtu 2 Lat, Re nat 
Juratorum, thoſe who appeared ate not to be paid; for no Body has 125. 


received any Benefit from their Attendance, and conſequently not obüged l 
to make them any Recompence. | or 


But where a Cauſe was appointed for Trial at the Bar of B. R. by a2 Aw. 200 N 


Jury of Wilts, and a Venire returned, and the Jury ſummoned, but before pl: 252. 
the Day the Parties agreed, and the Summons not being countermanded, | 
ſeveral of the Jury appeared; and it was ordered c on n Motion, chat we At- 

tornies on both Sides ſhould pay them. 


So if the Jury find a ſpecial 2 ng che Charg es of the Ju Kal be ; 
equally borne by both Parties. re Ji ry 4 2Leon. 194 5. 


5 75 for what 


tamen Cds thall be 
paid upon praying a ſpecial Jury, ene 2. * 1, e - mt Fr alone 1 hender ſee ſ. 2. 
of the ſame Statute. „ - . , 20 bas 


r 
= 
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* Page 278 "ag, Foz what Pildemeano;s puniſhable; le. 


| herein, 


1. Where puniſhable by Angint./ $I 1 8 J 
Clan. lib. K | HE Jury when beten judged under the Penalty of an Attaint b 12 
! U. | 


E the old Law, which was the only Curb they had over Jories $1 
2 Inf, 1 30+ Method, from the Difficulty of atraiting the Jury, and Severi 
ho Lit. 394- Puniſhment, has been ſeldom uſed of late; and rhe Practice 
new Trials, where the Jury find againſt Evidence and the Direction of f — 
Court, introduced in'rhe Room tfereaf ; but finee the Attaint is 0% diſ- 
uſed, and not taken away, we au here fer down the mot Fenliderable 


353 Matters relating thereto. 
Rol. Abr. But herein, firſt, we muſt oblerys; that the Judgment i in Anne being 
285. ſo ſevere, all manner of Evidence was admitted i in Support, of the om 
Bro, Attaint but againſt the Verdict they adtpitted r none that was not given at the farm 
87. Trial; becauſe the Jury might ive int their Verdict, not on! on the 


Dyer 53. pl. gence given in Court, "but on their own Knowledges, "and therefore 00 
Dyer 369. Whatever otherwiſe chey came to the Knowlege of, they might give in 
| Godb. 271. Evidence for the Support of their Verdict ʒ but the Evicenee not 

Hob. 227. the Trial can never be 2 8 them, becauſe ſuch Evidence might 


(a) But then have altered r Nurse ven; and the Want of that 
te TI, a FE not convi& then of a Falſity, 


Light, which the Party ne 2 80 
A 8 A 
ko an an which, if it ha — offered, might yy founded a different Verdict. 


Anſwer ther- : 

nota liens: e eee e kae. 

Rol. Abr. The Jury may be attanted TW wth 

281, 282. to Biel. Ye Wben they 0 12 mes r 150 7 65 wo 7 
f But to attaint them for finding do Flo Eöſckdck 10 i ealy, becayfe 


2 


they may have Evidence of their = —.— of che atter before them, 
13) Where the Or they may find on (+) e the Wün-, an their (e) own proper 
Evidence of Know! ledge. 
N 5 * $i ifs ef 2 1 a9 
e in an im mat r e d not iv ot 
a Jury give ea om th r ov vn 1 855 ** SS: Nen er t 9 cr Op Hine 
28 Witneſſes ; and the fair Way 18 SD Coure, 2th 7 _ OO SET 
give. Salk. 405. Ph 3 
io 125 . 
Kol. Abr. 5 if they | nd upon fegen yo prov the gw, thang! it 
1 1520 ühjeck them dg an Attaint, beeauſe id is manifeſt: chat whar is 0 
25 FP. vidence, not correſponging their ae ang henee it is M 
bl the Matters in Iſſue ſhoulg.be teh: ,J1-convenient- Ger- 
bg 575 nay, be ſeen how, far Ge e N are miſtaken.z2as in 
Dien © Trait, toe ante and Value of t le eee muſt be ſe· con- 
. fy veniently deſcribed, that if the Jury find Damages beyond ſuch Quantity 
ad Value, it may be apparently. cxcellive, and: they fubie co che Attamt; 
and ſo on ſpecial Contracts they muſt be ſer forth ſo preciſciy, that if Evi- 
dence be given of another Contract, and not that in the Allegations, and 
yet the Jury find for the Plaintiff, they may be ſubject to an Attaint. 
Vaugh. 146. An Attaint does not lie in a Criminal Caſe, as it does in a Civil; and 
„ the Reaſon of the Difference, according to Hewkins, is, that in the laſt 
But by 1. | Caſe 
Hiſt. P. C. 310. the Kin og wy have an Attaint; for although a Man convicted upon an Indid ment can have 
no Attaint, becauſe the Guilt is affirmed by two Inqueſts, the Grand Inqueſt that preſent the Offence on 
ir uy and the Petit Jury that agrees with thzm; yet where the Petit Jury acquits;thty ſtaꝶꝗ up a fin- 
1 Vein z for they diſaffirm what the Grand fnqueſt of twelve Men have upon their 'Oai s preſented. 
3 | 


FRY 


Duries. 


*-Caſe a Man's Propery only is brought into queſtion a ſecond Time, and Page 2709 
not his Liberty or Life z alſo, ſays he, it why ob gederally foe t 1 85 75 

Jury is likely to be equally influenced with the Fear of n Attaint from 
either of the contending Parties; whereas if any ſuch Examinations of yo 
Proceedings were allowed in Criminal Cauſes, they might be often in ire 


Danger of one Side, by incurring the Reſentment of a powerful Proſecytor, 


and provoking him to call their Conduct in queſtion, for their 50 | 
Partiality; but they could have little to fear from an injured Criminal, who er 
would ſeldom be in Circumſtances to make his Brande formidable. v) - 
Where the King is ſole Party againſt the Subject, and the Jury find for 4 Leon. 45. 
the King, no Attaint lies; but it is otherwiſe where the Suit is tam pro But forthls 
E425 | | . c++ aloe 
No Attaint lies upon an Inqueſt of Office; therefore if a Recovery be in 2 . 
a Quare- Impedit by Default, and a Writ iſſues to the Bheriff to (e) in- Ws En. 365» 
quire of the Damages and Plenarty, no Attaint lies upon this Inqueſt, for Vavgh. 16 3: 
it is but an Inqueſt of Office, F Sev 5 D200 aver rep 2. 
: | x . 3 «$73 4.5 Robe, was 
280. and ſeveral Vear- Books there cited. 10 Co. 119. 8. P. (a) Therefore where the Matter gmit- 
ted to be inquired by the principal Jury is ſuch as goes tothe very Point of the Iſſue, and apgp 775 
if it be found by the Jury, an Attaint will lie againſt them by the Party, if they have given a fa ſe ; 5 


dict, there ſuch Matter cannot be ſupplied by a Writ of Inquiry, becauſe thereby the mi gore 
his Action of Attaint, which will not lie upon an K of Office. Carth. 362. Ld. Raym. 59. 5 M 
76, 77, 118. Salk, 205. pl. 3. Skin. 595. pl. 8. 12 Mod. 85, _ C 


r G 


S 


| But if the Inquiry be by the ſame Inqueſt that inquired of the Iſſue in Rol. Abr. 
FF Bak. bn —— 
So in an Aſſiſe, if they are at Iſſue upon the Plea in Bar and that is fou 
for the Plaintiff, and it is inquired over of the Seiſin and Piſſeiſin, if oY 
Diſſeiſin be found by a falſe Verdict, an Attaint lies thereon, Fat. Adv, 2+ 
In an Action againſt Tenant in Tail, if he makes default, and he in the vol Abe.” 
Reverſion prays to be received, ſuppoſing him to be Tenant for Life, fan OT, 
is counterpleaded, upon which they are at Iſſue, and it is found againſt him 
in Reverſion, and the ſame Inqueſt taxes the Damages againſt the Leſſee, no 
Attaint lies upon this Verdict, becauſe the Judgment againſt the Leſſee is 
given upon the Default; and ſo this is but an Inqueſt of Office for the 
Damages. | vw | 19 Pg 7 2 TT . 
An Attaint lies upon a Verdict before the Sheriff in a Writ of Inquiry Co, # $6 
of Waſte, becauſe by the Statute the Sheriff is made Judge in this Caſe, : OP 


280. 


nd Fitz, Attaint 
the 15. : 
Kol. 


* 


No Attaint lies upon 2 Verdict gi en by twenty-four Jurors, nor does 2 Rol. Abr. 
it lie upon a Verdict given in an Fete for the Thing of which the Jury 280. 

is attainted; but if they find any collateral Matter præter the Attaint, it | 
lies thereupon, and they ſhall be attainted. ; 


F 


In a Writ of (3) Right, if the Grand Aſſiſe be taken upon the mere . 6 6. 


Right, no Attaint lies thereupon ; but if the Iſſue be taken upon a collateral ( Whether 
Matter, and not upon the mere Right, an Attaint lies thereof, I an ay 
in a Plea rea 


becauſe he might have falſified in an AQion of au higher Nature, 


| If a Deed with Witneſſes be pleaded, and the Inqueſt paſſes in be 
Affirmative, no Attaint lies thereof, becauſe the Witneſſes have adjudged Rol. Abr. 
this to be true; but otherwiſe it is if it paſſes jn the Negative, and Diſ- 280 


vide 2 Inſt, 233 


affirmance of the Deed; (5) for the Wirneſſes ought to teſtify nothing but N b. 
What they ſee or hear. NIE | In S. P. becauſe 
bs | ELSE, TRE] Witneſſes 
cannot teſtify a Negative, but an Affirmative. (e) An Attaint does u 


„ 124 
4 t lie for not finding a Divot - 
cauſe chat does not lie in their Conuzance, being a Record, Rol. Abr. 287.—If the Juty nnd aw of 
Matter which is not Part of their Charge, nor pertinent to the Iſſue, no Attaiat lies for this. 1i Co. 13, 


Where it lies for finding falſly a Matter of Form only, the principhl Matter being true. Keil, 67. 


282. 


br: Stranger joins with the Tenant in the Maintenance thereof, and 


280 In an Aſſiſe, if bby gad a Special Verdict, a and rette i it e ede % 
41. whether upon the Matter the Tenant be a Diſſeiſor, and upon the Matter 


2 Atraint the Court adjudge him to be a Diſſeiſor, though in La he be no Diſſeiſur 


Cro. Blix. Vet no Attaint lies againſt che Jury, (a) bęcauſe it is not their na 5 
2 8. P. the Fault of the Court. wry ee 2 en $1 Yak 7 av, „ 13 1 198 09 33014 1 


14% 
0 bee n hy N tt W. cl TIE eff ( 


per Cur | : 
72 But following the Direction of che Coane will not bar ang | \eraing ; for che. eee 8 7 "a 
to the Jury erroneouſly, and they. find accordingly, though t 


in may excule them from the Forfeitares,, yet 
however upon the Attaint the Judgment is wl be revetſed, 26d « Man fall bor loſe his Right y che the 
Judge's Mitake of the Law. V's 55 143. 8 15 3 5 . G7 * 


11 of enge 17 j 4 TROP" T wr 383 44504 17 

Rol Abr. A Adler lies before Nubomitis ſued, for the Dunger ol che Death of 
the Petit Jury in the mean Time; for after the Death of any of rhe Petit 
Be Ju. no Attaint lies. 

H 6. 2. An Attaint' lies for bude Diirupes, a8 alſd where the Jury g oo 
* Abr. little; but if the Jury give exceſſivt Damages, and the Court a de | 
- Ss. IF * and make them reaſonable, no Attaint lies againſt: the Jury, thòugh they 
Court hach have made a falſe Oath; for ſuch Abridgment is made e 


any ſuck of the Party, and therefore. he ſhall, not have an Attaint alſo. 
Power ? The TY 
Rol. Abe, Ss if the Court increaſes + the — and" makes wear reaſon able, 
284. | whereas before they were too ſmall, no Attaint To ry, * 


+ 2%. ut ſupra; 1% Sion Uhr; 818 Bia 


unleſs in caſe of Mayhem, on View, where Conſequences have ebe air the vente. eitel. or 


not been for, in Point of Damages at the Trial. „ 


Rol. Abr. 80 if the Jury give exceſſive Dickies Sad after as Plaintilt, to on 
284 they are given, releaſes Part of the Damages, by 'which the reſt of the 
5 Damages which remain are reaſonable enough, no Attaint lies; for hereby 

Fon ku the Defendant's Cauſe of Grievance is taken away. 
12 E. 4.5. In an Attaint, if the Plaintiff aſſigns the falſe Oath In exceſſive Damages, 


Bro. Attaint. he ought to aſſign it in this Mannet, ſcilicet, that the Goods for which the 


3 were given were but of the Value of 403. and that i in the Da- 
s given over this Sum they made a falſe „ e r 


11 Co. a b. 6:4 in Treſpaſs againſt two one pleads Not t guilty, and this is found igainſt 


2 8 him, and exceſſive Damages given, and after the other Defendant « comes 
8 . 


and pleads Not guilty, and this is found againſt” him 5 0 de may haye 
= — an Attaint upon the firſt Verdict, becauſe Todd, by the b amages given 
10 Co. 119. thereby; and though he is a Stranger to the e yet he is; Privy in 
Rol. Rep. Charge. 1 | " | 


31. 8. P. 4 fits! S403 Hine „td N lag d alle 5 3o 
Rol, Abr, In a Quare e againſt two, dats make ſeveral T itles; and, it is 
22. found for one Defendatit, and that the other diſturbed him, the” other. may 
„ have an Attaint upon this, for by this he loſes the Preſentation, ©” © 
225 Ae. He whois Party to the Recovery (hall haye an Attaint, althoug h. be 
Reverkoner Was not Tenant at the 7 Timeof bo firſt Writ braught, nor when the Jud: 
(by the Com; ment was given. 1 e 1 LORIN | 
mon Law): vs 2 Ls ID 919803 evil 007 (2 Of g 


- after the Death of 1 for Life. Dd 50 . 5. 3 co. — during the Life of neunias 


rene 8 2. e. 3. | 
RS ve To nes 1 ed ane Ws 
48 E. 3. 17. If an Action ” Tye yy 2 pleaded with a Str nger, M the 


is is 
found againſt them, yet the Stringer. ſhall not have an Arcaine, becauſe he 
is not Party to the Wit. AO 


— 


11 H. 4. 2. So in an Action againſt A. and B. if irbe Gund 4 ainſt* fb" ypon 
3 Rol. Abr. ſeveral Iſſues, A. ſhall not have an Attaint upon a falſe Eng againſt B. 


0g; auſe he was not Party to this, INue. +: 


"11H, 4. 30. So in Tr ef aſs againſt two, if one pleads a Relkaſc, upon | whith they are 


1 Rol. Abf. at Iſſue, and the Beg) pleads the-ſame- Plea us Servant to him, if it be 
283. found againſt the — the Servant ſhall not hebe an * 
| ve he is not Party to the Iſſue, + 


— rr 
* 2.4 \ 


— 


Kt ilw. 130. 


44. . S. P. 
where it is 


ſiaid to be a good Plea, yet 2. wide Dyer 75. pl. 27. 


dubitlatur. Keilw. 13 o. 


7 


In an Attaint brought by the Iſſue in Tail, upon a Verdict in a For- Rol. Abr. 
medon againſt his Anceſtor, the Releaſe of the Anceſtor is not any Bar, for 286. 


the Attaint is intailed as well as the Land itſelt. . * 


By the 23 H. 8. cap. 3. all Attaints muſt be taken (a) in the King's Bench (a) And 

or Common Pleas, and not elſewhere; but a Ni Prius may be granted. See no 
: | | | . 2 onuſance 

can be granted upon apy Attaint, becauſe all Attaints are to be taken either before the King in his Bench, 
or before the Juſtices of the Common Pleas, and in no other Courts, Fe. Co. Lit. 294. b. Where a 
Verdict and judgment given in the Exchequer was removed by Certiorari into the Common Pleas, and an 
Attaint. Jide Dyer 201. pl. 65. Moor 17. pl. 60. N. Bendl. pl. 132. Keilw. 2 10. vide Dyer 81. a 
pl. 65, Cro. Eliz. 64 5. in which Book, becauſe the Record was not removed in Banco. it was adjudged 
againſt the Plaintiff, and the Court would not grant him a Day to bring in the Record, and ſaid, the Plaiatiff 
at his Peril, ought to have brought it in before ; & vide Cro. Elia. 37 1, 371. low to be removed, 
vide Rol. Abr. 394.——But if an Attaint be brought on a judgment i= Banco, and thereupon the Plaintiff | 
aſſigns the falſe Oath, and the Defendant pleads Bonum & Legaleftcerunt Sacramentum, and thereupon they 
are at Iſſue, and after the firſt Record is removed by a Writ of Error, yet the Proceſs againſt the Grand 


— 
o 


Jury and the Party ſhall not be ſtayed, but the Court may proceed, Dyer 284. pl. 35. 
Pk the Judgment in attaint. 


Fre 
2 


III E Judgment at Common Law was very (b) ſevere; and accord- Co. Lit, 2g4i + 
ing to my Lord Cote, importeth eight great and grievous Pupiſh- Nel Abs. 
ing to my Lord Cote, importeth eight great and grievous Pubiſh- 6 

ments; 1. Quod amittant Liberam Legem impetpetuum; that is, he ſhall be (3) And was 
ſo imfamous as never to be received as a Witneſs, or to be of any Jury, ſo ſevere, that 

2. Quod forisfaciant omnia bona & Catalla ſua. 3. Quod terre & Tenementa few. ot no 

in nanu Domini Regis capiantur. 4. Quod uxores & Lileri extra Domus Jufies upon 

| iT) OPS: Pri ga et Hh | 1 juſt Cauſe 
ſuas ejicerentur. 5. Quod Domus ſue profirentur, 6. Quod arbores ſue ex- were con. 
 Virpentur, 7. Nod Prata ſus arentur. 8. Quad Corpora ſua Carceri man- vides, 5 lat. 

%%% ¼ͤP:r:!.0!( % lm et ty {83 ANN 
But the Severity of this Puniſhment was mitigated by the Statute 7748 Co. Lit. 

23 H. 8. cap. 3. which preſcribes the Methods of Proceeding in Attaint, 294. 

and inſlicts certain Pecuniary Puniſnments on the Jurors, in Proportion to 

the Damages ſuſtained” by the Party by the falſe Verdict, in which tbe 

(c)Parcy recovering/isto be joined, ©, 9 gen 
ern e ͤ e el 

of the Statute it lies againſt the Næecutorsa of the Party for whom adgment was given. Moor = * 

1. ri as + 201, & And. 24, Dyer 201. K 6. e 
Vor. III. | 4 T | If 


— —— 
— 
— 2 A — 


Ig Man recover ji Asia, he bel be (4) reſtored to all debe 
286. hath loſt by 8 d 4/45. well his Lands. as the, Gele doeh as alſo 
(a) If during his Damage, if he bo in a Fe Alien. 5 ei e N 121 1 * 


the Life of , 'S 
for Liſe 1110 deoberb e an Atkaf . the e Ii be relle ta tbe P 
the Tenant for Li the eve ner r n Attaſ oh the Te wt 1 the 5 ys bs 82 


9 


and Meſne Profits, and e Reverſioner to his Ab Garage 
Covin with the Demand, the ragen malt, . pur 9 Rich. 2: 6. 5: 0 


Page 282 80 if a Man drivgs Debt and in deen and be brings an an Artaing 100 i 


Rol. Abr. is found for him, he: ſhall recover his Debt? 5 
286. So if the Iſſue in Tail recovers the Land in an Attaint oh 4 Recuyiſ 7 
4 al. Abr. _ againſt his Anceſtor, ee the lies of the Land m e 
286 5 bee OP C8 55 | : 
» 14 LLP TAR PO ; 
Wt otherviiſe puoiſhable, be Tat” c 
. 5 4 „ien un 15 clic 202k! 
And Ban we 1 ace form 4 ad in a Miniſterial Capacity, as a8. 
Perſons bound to attend the Court, to do the Buſineſs for which, they a 
4 returned till they are diſcharged ; or in a « Judicial Capacity, as Judges 4 
3 the Fact to be tried. 
8 Co. 38. b. In the former Capacity they are liable to o be puniſhed in ſeveral Inſtances; 
41. a. as for (a) refuſing to appear, withdrawing themſelves before they are ſyqrn, 
23 4 il. or refuling to be ſWorn; for which every Court of Record may, of com- 
P "IK 30 hi * mon Right, impoſe fork a reaſonable Fine on any one returned on FGrand | 
(a) By Stat. or Petit Jury, as ſhall ſeem | convenient. 1 | 
29 Geo. 2. 


c. 19. Perſons ſammoned on d N in Courts of Record, | in ere” Carporations and Frnchitn and -not 
2 may be fined. l 


Noy 49 So if after they are © bean they refuſe to give any Verdia at all. 5565 
Wy uli. 173. 1 18 
Vaugh. 5 . 

Rol. Abr. 80 if this cndeavotr to impoſe upon ihe Tarte as ER 5 Petit Jay 


219. Cro. offer a Verdict to the Court as agreed by their whole Number, here in 
=P K. 8. c. Truth ſome of them have not agreed to it; or where they agree upon two. 

"6 ; Verdicts ; and firſt, to offer one of them tothe Court, and to ſtand to it; 
2 Hal. Hig. if the Court ſhall expreſs no Diſſatisfaction to 6 In 11 che Court d hall | 


P. C. zog. diſlike it, then to ive the other. 2 A aft, d . 1 


| that i in ſock Caſe they mall be ſined ee one apart, 


« 00 


5 So for miſbchaving themſelves ah FIR arture : ack the Bar; as 

* 8 & 14, where they do. not all keep together till they Depun given their Verdict, or 
Oro. * 21. where any of them carry any Thing (5) eatable with them in their Pockets, 
Tag * oreat or Ain 8 otherwiſe. refreſh, themſelves, without Leave from the 
p. AE 46. Court, bef ore the Ki have given their Verdict, though they were agteed on 
(3) Which, if it, and were alſo all the File os n 8 e pointed to take 
See at'the care of them. HW | 
w_ — * they give a Verdis, 99805 i Verdi; ot 


iſe ift 
— "the bone 2 him _ whom hey 8 _ Verde 'H hey 


drivk 6 
Ft, f grin rj ere 


9 KA Er. 8 Alf 3 a Jurys after way eat 300 We 1. being late on 1 | 


3 


0 W ſeparated and went ever ene to his mn Hoyle, without giving 


a private Verdict, or without conſe g vpon.the gte gave a Ver- 
dict according to the Direction of the Esche rt wide mne they 
were fined each forty Shillings, and nev 3 and hetein the 
Chief Juſtice ſaid, that by ſuch Trial both PA 11 be prejudiced 3 for 


the Jurors going at large, without confuldhy 3 — er, may well forget the 


Evidence; and it is the Right of ing es Subjects to have their ne 
— when the Evidepas Is, qo in. the Memory of the J urges; and 


the 


| how Jurors are; ſikewiſe puniſhable for fe ing, for c 11 s Ingrogion. 1 
ſr 


\ 


the ſain the Jurors 2 5 to. thei 192 9 Haufe er 4. penn x Vong is only 


only io the King's Bench, but alſo by Juſtices of Oyer and Terminer and 


ably influenced by Matters known only to themſelves, as their Own Per- 


Benet in Criminal Cauſes, may give poſſibly 4 Juri 


15 unleſs an Attaint lies againſt them; for 44 they would not 


Jure 


by Conpiyance, but ought nor co be. ſuffered. OG ü 
WI "aw kere th eur hve _ divided, hey, N 7. e. 2 Lev. 140. | 
and he oe ed © Voie the Manx 0 wing Croſs or Pile, gc. 20. 

und oj Fes the Chance happened; thie bay been bold fuch * 19% 93. 


2 Mil, 92 hg Fe hich they Cha — ordered to atten „and for which * 3 Keb. 8g. 
they are ounithable, and for. which a new. Trial Jl be grand. on be , © 
corman, Rule of Furalores male. ſe geſſerunt.. . [+ * Page 28 3 

om eit f the , 1 e er 7 : 

50 foe Sa h ge (hin Bc 8 after the eb, A ; 
Jury ſworn and gone together he (a) ſhewet Mie 8 them, this is a Miſ- 2 Hal. Hitt. 
demeanor finable in the Jury; but it avoids not "Ie Tg, N e the 8 
Caſe apfear upon Examination, e #747340 7 ran no Offence | 


in a Juror to | R 


exhort his Companions ito * with ite in fuck Wan as he thinks right, Hawk. P. C. 250 | 


A5 60 tbe Puniſhment of . in ne Judicial Capaciry; there are aim Pd 
een laſtances where Jurors no great and notorious Offenders, 147-8. and * 
contrary to clear and manifeſt: Evidence, and contrary to the Judg eg — 2 
Directions, have been puniſhed in the Star- Chamber, and have allo, hot cited. * 

Gaol- Delivery, been fined and impriſoned; and bound ober to their good 

Behaviour; hut theſe Methods were thought to be contrary. to the Opi- | 

nions in the old Books, and contrary to the general Reaſon of the Laws 

and being tully donfdeved:; in (2) BaſbelPs Cate, it was there ſettled, and (4) Vaugh, 

hath been ever ſince © agreed to, that Jurors are no way puniſhable,” except 143. 

by-Actaint, for giving a Verdict contrary 'ro à Judge's Directions, and 2 Jon. 16, 17. : 
agaunit hat may ſeem to others clear and manifeſt Evidence, for that | 
they are the proper Judges of the, Fact to be tried, and may be reaſon- | 


Par Knovleilge of the, Fact, or 78 the Credid ob: the Winneſſes, of of Ge 
artlies, | 
And kinjewich: my And Hel ae en es 1 ſhews the Uivenions 2Hal. Hi. 


Ainet of puniſhing a Jury for going «contrary do the Direction of the © C. 160. 
Court, in Matters of Law, becauſe it is impoſſible''any Matter of Law 161, 211, Cc. 


could come ih queſtion. till che Matter of Fact were ſettled and ſtuted and 
agreed by the Jury and of ſuch Matter of Fact they! were the only com- 
petent Judges; allo, ſays he, it were the moſt unhippy Caſe char could be 
to the Judge, if he, at his Peril, muft take upon 11 the Guiſt or Inho- 
cence. of the Priſoner 3: and if the Judge's Opinion TING: ket err 
Fact, the Trial by the Jury would. be gelen S588 9 01 20 beg | KC 2 1 
| Bur i it ſeems to admit, that the long Uſe of finin — in the K g . 
5 lh Sion id 0 fide. int ings | ha „ | 
«7 yet that it can by no means be N he 758 Courts of Seſſions, | | 1 
Gaol-Deliyer er and Terminer of. the Peace, or other infec; . 
Nes Aa 75 «ct 5 57 9 7 ba Ng * 8 ? 2 ; 3% | R E 
Alſo by Happhin, if ic ul Fg 10 . pear. in any "Cafe, that pct are 2 Hawk. ö | 


gern farisfied i whereu on "they, declare. to the P. C. 148.for 
Court;” that the 1 9 95 $17, 4 particular anner; and the Court . ee. 


directly tell Fe that u WW, da a8 f have agree JET 
b be Ke End. IN e Fa az e 


þ _— 
n : 


dgmedt by 89d, rheje 44s 
they cog 195 RM Nach i yet. t.the wr reach; iohſt upon Pal Ky 


a Verdi contrary. to ſuch: 1 DireA? z, it. ſeechs agfeeable to the gen fal kel, 
Reaſon of che Law, that the Jurors ale finable b 9715 Court. 4,19 Tach a 5* | 


uniſhable for ſo palpable a Partiality in taking upon them to judge 
ttets of E which they have oc to do "Y and * 0 "4 
3 ume 


... ͤ K 


— 


A 1 — — —— 
—— x ro ER, —. . — * 2 
r _— — = * n — 5 
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ſumed to be . of, contrary to the lden Direction of one, 1 
by the Law is appoinred Fly | rect them in ſuch Mafters, a and is. ) 
8 preſumed of 9 5 0 do i $57 
2 Hawk, Alſo if a Judge, for the bette berter DileRiba" and Info ormation of 4 Jury; 
FP. C. 149. ſhall aſk them e Opinions concerning cy in articular Fact, and they 
dall refuſe to anſwer him, and obſtinately inſiſt to deliver in Wen Vert - 
dict, as they think fit, contrary to his Direftion' it ſeems, queſtionable 
whether they may not be fined in ſuch+a Caſe alſo,” unleſs an Attaint lie 
* Pa 826 » againſt tem; for that it is the Duty of Jurors 18 take the Advice and 
ge 284 *8 5 4 
- - Information of the Court, in order to be ehe ak i as Anh 1 hall 


de F with their Cobſciences. 4264 ee | 
| 85 of wah ON biuva 1 12140 Fu | 
| * | How Abaſes by others in relation to ohne: ate ee and 
A 1 therein of the Offener of Ecabricerys W 


Co. Lit. . n is defined/i in e to be an Attempt by eicher « "TH ora 
Moor 815. Stranger; ;19 corrupt or influence a Jury, or to incline them to favour one 
7 1 Side by Gifts or Promiſes, Threats or Perſuaſions, or by inſtructing them 
1: 259* in the Cauſe, or any other way, except by opening and enforcing the Evi- 
| dence by Counſel at the Trial, whether * Ji hr we tp 85 Verdict or not, 
| | and whether the Verdict: be true or falſG. | 
2 Hwk. Alſo it is an Offence of this Kind for a Stranger barely to labour: a Ju- 
F. C. 259, ror to appear and aft according| to his Conſcience, or for any Perſon to 
260. labour a Juror not to appear; but it is no Offence for the Party himſelf, 
or for any Ferſon, who can juſtify an Act of Maintenance, to labour a 
1 uror to appear and give a Verdict according to his Conſcience. 


1 Alſo it is an Offence to give Money to a Juror after the Verdict, unleſs 
. E. 189, it be openly and fairly given to all alike, in conſideration of the Aae 
266. of their Journey and: Ttouble of their Attendancte. 

2 Hawk, 80 the bare giving of Money ta another, to- be diſtributed among 


P. C. 260. Jurors, favours of Embracery, whether any of it be diſtribured or not; 
x and it is an Offence. of the like Kind for a Perſon, by indirect Means, to 
procure himſelf, or. another, to be ſworn of a Tales, in order to ſerve one 
Side; alſo it is as criminal in a Juror, as in any other Perſon, to endeavour 
to prevail on his Companions to give a Verdict on one Side, by any other 
Arguments beſides the Evidence nnn the geneta t ebe 
of Conſcience. nenn For 53 313 If: 
The Offence of Embracery is puniſhable at (a) Goes Law by 1 


J Henk. dictmeat or Action; and; if it were not known before __ 1175 it will 
(a) How it is be a good Cauſe to urs alide the Verdi. - [rave ATR; nf 47h: 4 
further re- Ai 1016 A053 et £9: hf 6 les en 4 
ſtrained add Te fps wit fe. 6+ 10. 34 E. 3. c. 8. 368. 3.6.19 a hs. | 
P. C. 260, | tt 10 be 84 bs TITLES 2.529" } ae ED 11 7 6 1 
2 Hawk. P. C. Abus 67 oben in relation t Jories, a are puniſhable by F ine and 
58.9. Impriſonmept; 3 as if a Man, alt or threaten a; Juror for having given a 
Verdict againf him; he y be jaqicted as. a Diſturber of the Admi- 
vilteation of ſuffice, and, oi 0 8 guilty 4 ol a Contempt to the wn. 3 
5 Courts. 5 
" 10 An Alſo the Eb of Kin ("Bench gra ited's an seh ani zaluſt a a. 
Age 8 Town-Clerk, fot N an Order 707. the Court A | api who 
ver.” Fate. had found a Petſon guilty of Mavflaugh ter only, u on an lodietment of 
fiel. Murder, oo rent Drder AF. aid Ja, 5. were wand to be ary ſul 


nes Yup FEE iu nelle 111 4h 4 15 81 4 Fit Al, 15 
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. 0 Ot the antient Officers, called Confervators of the . 
Peate. 288. d 
(8) Df the firſt Inſtitution, and general Statutes, which 7 

give Juſtices of Peace a Jurisdidion. 26: 51 i 
(C) _ their Commiſion, and Banner of Peng wen. 
2 | 
(D) Who are qualified fo? the Otte. 269. Ie 
ki: Df their Authozity and Jurisdickion purſuant to their 
_ Commiſſion, and the ien ae een to Wide. 


291. 
| fn 
And berein, 1 eee e e ee e 
2 8 What Jariſdiftion- they have in relation to Treaſon and 
958 Miſpriſion of Treaſon. 291. e e e 
2. What in relation to Felonies. . rig 5 


4 "hy What i in relation to inferior Offences. _ | 292. 3 | 
9 rh How far they have Power to proceed on Indiiments not 2p 
danken before themſelves. 292, U 
| 7 By. what Juſtice the Juriſdiction muſt. 1 clercifid ; Sor 


therein how far a Juſtice, of. a County, may. ng out of bill 1g 
or within « de 293. | 


R » . . 
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0 Of the unttent Officers, called Confervatoys 
of the Peace, 


r bake 00 Uedily agreed, ik before be Sadie 1 E. 3. a 1 Lamb. 8 
there were no Juſtices of the Peace, and that they were firſt inſtituted 1. c. 3. 
by that Statute yer by the Common Law there were certain Con- Hal, Hiſt. 
ſervators of the Peace, which were of two Sorts: 1. Thoſe who in 4 = 
reſpect of their Offices had Power to keep the Peace, but were not ſimply p. 8 PER, 
called by the Name of Conſervators of the Peace, but by the Name of ſuch ' 
Offices. 2. Thoſe who were conſtituted for this Purpoſe only, and were 
ſimply called by the Name of Conſervators or Wardens of the Peace. 
$ to the firſt Sort, the King is undoubtedly the principal from whom pat. chap. 7. 
all Authority of this Kind is originally derived; but it is ſaid, that he Crompt. 6. 
cannot take a Recognizance for the Peace, becauſe it is a Rule that no Re- Bro. Recogni · 
izance can be taken by any one who is not a Juſtice either of Record 3 
yy Commiſſionz alſo the Lord Chancellor, or Lord Keeper of the Great 
Seal, the Lord High Steward of Ez Fs the Lord Marſhal, the Lord 


High 1 Conſtable, and every J uſtice of the AP $ Bench, and, the Maſter 
01. III. 0 of 
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of the Rolls, and, as ſome ſay, the Lord Treaſurer, have a general Ay- 
* Page 286* thority to keep the Peace throughout the Realm, and to award Proceſs, 
| and to take Recognizances for it; but a Peer, as ſuch, ſeems to have no 
27 more Power in this Reſpect, than a mere private Perſon 
10H.6.7.b, Alſo all Courts of Record, &s fuchs have Power to keep the Peace 
Lamb. bock 1. within their own Precin&s ; and the Juſtices of Gaol-Delivery may take 


x 
td. K 2 1 * 8 


3 


| Chap. 3. Surety of the Peace from a Perſon committed, for not finding ſuch 


Surety. | | | | 
10H. 7. 17. b. Allo every Sheriff is a principal Conſervator of the Peace within his 
Bro. Peace 13. County, and may ex officio award Proceſs, and take Surety for it; and, as 
SY _ ſome ſay, the Surety ſo taken is to be looked on as a Recognizance or 
en Matter of Record, and not as a common Obligation, becauſe it is taken by 
. virtue of the King's Commiſſion. 0 
Vide Tit. Co- Alſo a Coroner is another principal Conſervator of the Peace, and may 


tener. bind any one to the Peace who ſhall make an Affray in his Preſence; but 


he is ſaid to have no Authority to grant Proceſs for the Peace; and it ſeems, 
that the Security taken by him for the Peace is not to be looked on 48s Mat- 
ter of Record, but as Matter in Pais, only except where it is taken by him 
as Judge in his own Court for an Affray in his Preſenctde. 
vide Tit. Con- Alſo every High and Petit Conſtable are, by the Common Law, Conſer- 
flable, © vators of the Peace within their ſeveral Limits, and may take Otder for the 
Keeping of the ſame. =, V c 
The Conſervators of the Peace, ſimply ſo called, were either Ordinary 
or Extraordinary, © | 5 548 
Bro. ese ig. The Ordinary were either by Tenure viz; ſach us held thei Lands by 
Preſeript. 79. this Service, or by Election; viz. ſuch as were choſen by the Freeholders 
22 E. 4 35. b. of a County, in purſuance of the King's Writ for this Purpoſe; or by Pre- 
Lamb. bock i. ſcription, viz. ſuch as claimed ſuch a Power by an immemorial Uſage 
chap. 3- in themſelves and their Anceſtors, or Predecefots, br thoſe whole Eſtate they 
Dog. ts a had ; but the Power of none of choſe Conſervators of the Peace ſeems to 


— 
» 


book 1. chap, have been greater than that of * at this Day, unleſs it were in- 


7+ Crompt. 6. Iarged by ſome ſpecial Grant or Preſcription. 5 

Lamb. bock i. The Extraordinary Conſeryators of the Peace were Perſons ſpecially com- 

chap. z. miſſioned in Times of imminenr Danger, either from Rebels or foreign 

Invaders, to take care of and defend ſuch à particular Diſtrict committed 
to their Charge, and to preſerve the Peace within the Limits of it; and theſe 
had Power to command the Sheriff, with his whole Poſſe, to aſſiſt them. 


a, x © a 
3 ** ** N . n 2 42 
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(B) Of the firſt Jnffitation, and general Statutes 


: . 
v4 

4 & 
* 


' . 1 


5 


@) Andthere J USTICES. of Peace were (a) firſt inſtirured by the Stütute 1 E. g. 
fore a Perſon | 


on cap. 16. Which, provides in the following Words: * That for the better 
jade of . Keeping and Maintenance of the Peace, che Kicg willeth, that in every 
: 0 6 


| Peace by Pre. © County good Men and lawful, which be to-Muinrainers of Evil, or 


ſcription, © Barrators in the Coudty, ſhall be aſſigned to keep the Peace.” 
4 Leon. 149. 69% SOM OST, ene | 92 15 5 Rien You 
——And have no Juriſdiction but what Statutes give them, being created within Time of Memory. 


Salk. 406. pl. 4. | fr” | 
* Page287 And by the 4 E. 3. cap. 2. it is further enacted, © That there ſhall be 


« alligned good and lawful Men in every County to keep the Peace, and at 
« th "Time of the Afignmertts Mention ſhall 8 that ſuch as ſhall be 
„ injfted er takenby the ſaid Keepers of the Peace, ſhall not be ler to 

2 75 | Re Re Ls E Mainprize 


8 „ 23 h . ao» * * 


2 
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| Jufticesof:Peace. 


3 rr 


„ Mainprize by the Sheriffs, ner byi none other Miniſters, if they be not | 
4 mainpernable by the Law; andi the Juſtices aſſigned ta deliver the Gagls k 
Whos ſhall have Power to deliver the ſame Gaols, ef thoſe that ſhall beindigted 
ce before the Keepers of the Peace, and: that the ſaid Keepers ſhall. ſend 
<« their Indictments before the Juſtices, Sc.“ ; M_ 
And it is further enacted by 18 E. 3. cap. 2. That two or three of the 
“ beft Reputation in the Counties ſhalf'be aſſigned (a) Keepers of the Peace (a) Although 
by the King's Commiſſion, and at what Time need ſhall be, the ſame, they are not 
with other wiſe and learned in the Law, hall bearded by the King's hero whe wu 
“ Commiſſion to hear and determine Felonies and Tre paſſes done againſt |." of Peace 
e the Peace in the ſame Counties, and to jnflict Puniſhment reaſonably in their Com- 


« according to the Law and Reaſon and the Manner of the Deed.”  miffion, yet 
Ws inaſmuch as 


by this Statute they are expreſly called Keepers of the Peace, and the Keeping thereof it the principal End 
of their Cie it has been ddjadged that the Caption of an Iudictment cefram A. B. & C. D. Caftodibust 
Pacis & Ne Domini Regis is good, without expreſly naming; them Juſtices of Peace- 2 Rol. Abr. 
95 .—Alſo it has been reſolved, that the Deſctiption of Juſtices of Peace by the Name of Juſticiarit Domini 
Regis, ad Pacem conſervandam, fc. is good, without ing ad Pacem. Domini Regis, for that it is neoeſ- 
ſarily implied. 2 ay, F. C. W . eee F 


And it is further enacted by 34 E. 3. cap. 1. That in every County of 
** England ſhall be affigned, for the Keeping of the Peace, one Lord, and 
with him three or four of the moſt worthy in the County, with ſome _. _ 
« Learned in the Law, and they ſhall have Power to.reſtrain the Offenders. 
KRioters, and all other Barrators, and to purſue, arreſt, take and chaſtiſe 
them according to their Treſpaſs or Offence, and to cauſe them to be 
*« impriſoned and . duly puniſhed according to the Law and Cuſtoms of 
the Realm, and according to that which to 2 ſeem beſt to do. 
« by their Diſcretion and good Adviſement, and alſo to inform them; ang 
to inquire of all thoſe that have been Pillors and Robbers in the Parts 
beyond the Sea, and be now come again, and . £9. wandering, and; will 
ct not labdur as they were wont in Times paſt; and-to; take and arreſt all 
& thoſe that they may find by Indictment or by Suſpicion, and to put them 
4 in Ptiſon, and to take of all them that be not of good Fame, where they 
hall be found, ſufficiear Surety and Mainprize of theit good Behayigur 
* towards the King and his People, and the other duly. to puniſh, to the 
intent that the | * not by ſuch Rioters or Rebels troubled gor 
* See nor the Peace blemiſhed, nor Merchants nor other paſſing 
„ by the Hi 1818 the Realm diſturbed, nor put in the Peril which may 
happen of fuch Offenders; and al to hear and determine at the King's 
Suit all Manner of Felonies and Treſpaſſes done in the ſame County, ac- 
<« cording to the Laws and Cuſtoms aforeſaid.” 4s A tidy 


And it is enacted by ag Rich. 2. C 


1 4 
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ig Rich. 2. cap. 10. © That in every Commiſſion 
« of the Peace through the Realm, where Need, ſhall. be, two Mea of 
« Law of the ſame County where ſuch Commiſſion ſhall he made; Palo | 
« aſſigned to go and proceed to the Deliverance of Thieves and Felons, 
nas often as they hall think it expedi ent.” 10 an 


* zo - 


And it is further enacted by 2 H. g. fot. 1. cap. 4. That the Juſtices 
of Peace in every Place named of the Quorum, except Lords, and the 
* Juſtices of either Bench, and the Chief Baron, and Seticants at Law, and 
« the King's Attorney for the Time that they ſhall Be occupied is the 
* King's Service) ſball be reſiant in the ſame Shire, and (hall make their 
VVV 
« Fpipbany, Eaſter, and the Tranſlation. of &. Thamas the Mgriyr, and 
* ofrner if need be, and that the ſame Juſtices hold their Seſſions through 
« out England in the ſame Weeks every Lear. 12120 
 _ *® Theſe ſeem to be the moſt general Statutes relating to the Authority of Page 28 
Juſtices of Peace, beſides which there are a very great Number of ſubſe; 


quent Statutes which give them particular Powers, ſometimes to one Ju- f See the laſt 
ö | ; ſtice Edition of 
| Burn's Juſtice. 
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ſtice, ſomerimes to two, ſometimes in their Seſſions, ſometimes out of their 
Seſſions; of which in this Place I ſhall no otherwiſe take notice than 


2 alk. 475. obſerving, that where by Statute a ſpecial Authority Is given to Juſtices of 
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Lamb. bocki. TUS T ICEs of the Peace can only be appointed by the King's Com- 
c. 5. ) miſſion, and ſuch Commiſſion muſt be in his Name; but it is not re- 
Brook, Com- quiſite that there ſhould be a ſpecial Suit or Application to, or Warrant from 
| — c- 5* the King for the granting thereof, which is only requiſite for ſuch as are of 
2 a particular Nature; as. conſtituting the Mayor of ſuch a Town, and his 


O) Of their Commiſſion, and Manner ol 


Succefſors, perpetual Jaſtices of the Peace within their Liberties, Sc. which ; 


| Commiſſions are (a) neither revokable by the King, nor determinable b 
(a) Nor can ,*. en,, ah ing, nor determinabie by 
a Juſtice of his Death, as the common- Commiſſion for the Peace is, which is made of 
Peace ofa Courſe by the Lord Chancellor according to his Diſcretion. . 
r, ñréx f 
created by Patent, reſign. Rol. Rep: 135. 2 | 


OS 


1 


2 Havk. The Form of the Commiſſion of the Peace, as it is at this Day, was, ac- 
2 35. cording to Hawkins, ſettled by the Judges about the 33 Eliz. and is in 
* blok:, Subſtance as followeth. DO on tags ON 4 On 
2 Hawk, Beginning with a Salutation from the King to the ſeveral Perſons named 
P. C. 35. in it, it afterwards aſſigns them, and every one of them' jointly and ſeve- 
| rally, the King's Juſtices to keep the Peace in ſuch a County, and to cauſe 
to be kept all Statutes made for the good of the Peace and quiet Goyern- 
ment of the People, as well within Liberties as without, and to puniſh all 
thoſe who ſhall offend againſt any of the faid Statures, and to cauſe all thoſe 
to come before them, or ſome of them, who ſhall threaten any of the 
People as to their Perſons, or the Burning of their Houſes, in order to 
compel them to find Surety for the Peace or good Behaviour; and if they 
ſhall refuſe to find ſuch Surety, to cauſe them to be ſafely kept in Priſon till 
Z „„ % OE is „ 
2 Hawk, Then it goes on, and aſſigns them, and every two or more of them, (of 
P. C. 35. which Number either ſuch or ſuch a particular Perſon among them is ſpe- 
| Cilally np to be) Juſtices, ro inquire by the Oath of good and lawful 
Men of the ſame County, of all Felonies, Witchcrafts, Inchantments, Sor- 
ceries, Magic Art, Treſpaſſes, Foreſtallers, Regrators, Ingroſſers, and Ex- 
tortions whatſoever, and of all other Offences of which Juſtices of the Peace 
may lawfully inquire; alſo of all thoſe who ſhall go or ride armed, Sc. or 
in Companies, to the Diſturbance of the Peace, and alſo of all Innholders, and 
others, who ſhall offend in the Abuſe of Weights or Meaſures, or ſelling of 
Victuals, Sc. and alſo of all Sheriffs, Bailiffs, Stewards, Conſtables, Gaolers, 
and other Officers, who ſhall be faulty in the Execution of their Offices; and 
to inſpect all Indictments taken before them, or any of them, or other former 
Juſtices of the Peace for the ſame County, and to make and continue Proceſs 
- againſt all the Perſons ſo indicted, till they ſhall be taken, or render them- 
felyes, or be outlawed, and to hear and determine all the Felonies and other 
- "Offences aforeſaid ; provided, that if a Cauſe of Difficulty ſhall ariſe, they 
E Page 289 “ ſhall not 0 Hu give Judgment, except in the Preſence of ſome Juſtice 
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Juſtices of peate. 


And then it commands them to make Inquiries of the Premiſſes, and to 2 Hawk. 
hear and determine the ſame, at certain Days and Places, which they, or any F- C. 36. 
ſuch two or more of them ſhall appoint; and then it goes on, and com- 
mands the Sheriff of the County to return before them, at certain Days and 
Places to be make known to him by them, ſuch and fo many lawful Men of 
his Bailiwick, by whom the Truth of the Premiſſes may be beſt known and 
* inquired 3 and then concludes, by aſſigning ſome one of them Keeper of 
the Rolls of the Peace in the ſame County, and commanding him to cauſe 
to be brought before himſelf and his Fellows, at the faid Days and Places, 
the Writs, Precepts, Proceſſes, and Indictments aforeſaid. | 

My Lord Hale gives us the ſame Commiſſion, which at preſent, ſays he, 2 Hal. Hit. 
conſiſts of two Clauſes of Aſignavimus ; by the firſt of which each of them P. C. 43. 
is made a Juſtice or Conſervator of the Peace; by the ſecond Aſſignavimus, @ 1 

Power is given'to them, or two of them, whereof one of the Qaorum, to Stamf. P. C. 
hear and determine Felonies, and other Matters; for the bare making them B. 2. c. 5. 
Juſtices of the Peace, without this Clauſe, doth not give them Power to hear 
and determine Indictments; he alſo takes notice of a Proviſo in the ſaid 
Commiſſion, viz. that in caſe of Difficulty ariſing, then to reſpite J udg- 
ment till the Juſtices of Aſſize come into the County, Ec. „ 

It ſeems agreed that Juſtices of the Peace may, by virtue of their Com- Lamb. B. 1. 
miſſion, execute as well the Statutes made before the Reign of Edip. 3. for ©: 9. 
the better keeping of the Peace, ſuch as the Statutes of Mincheſter and Weſt 2 in 5” 8. 
minſter, &c. as thoſe made ſince that Time; and yet the Statutes which or- 5 75 

dain Juſtices of the Peace, ſay nothing of the Execution of thoſe former 


Statutes; from whence, lays Hawkins, it appears, that the King may, by 2 Hawk. 
Commiſſion, authoriſe whom he pleaſes to execute the Statute. PFP.̃. C. 36, 


ay 5 
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) Who are qualified fo the Office. 


V the Statute 2 H. 5. Stat. 2. cap. 1. it is enacted, © That Juſtices of 
e Peace ſhall be made in the Counties of England of moſt ſufficient 
« Perſons dwelling in the ſame Counties, by the Advice of the Chancellor 
« and of the King's Council, without taking other Perſons dwelling in 
« foreign Couaties to execute ſuch Office, except the Lords and the Juſtices 
4 of Aſſizes to be named by the King and his Council, and except all the 
King's chief Stewards of the Lands and Seignories of the Dutchy of 
« Lancaſter in the North Parts and in the South for the Time being.” 
By the 1 Mar. Seſſ. 2. cap. 8. it is enafted, © That no Perſon having or 
« uſing the Office of a Sheriff of any County, ſhall uſe or exerciſe the Of- 
cc fice of a Juſtice of Peace, by force of any Commiſſion, or otherwiſe, in 
« any County where he ſhall be Sheriff, during the Time only that he ſhall 
« exerciſe the ſaid Office or Sheriffwick ; and that all Acts done by ſuch 
« Sheriff by Authority of any Commiſſion of the Peace, during the Time 
« aboveſaid, ſhall be void.“ 5 
By the Statute 18 H. 6. cap. 11. it is enacted, That no Juſtice of In an India. 
<« Peace within the Realm of England, in any County ſhall be aſſigned or — 8 
' geputed, if he have not Lands or Tenements to the Value of 20 J. per muſt be fhewn 
„ Annum, except in Cities, Towns-Corporate, &c.““ | 


that he had 
| 2 EP a Commiſſion, 
and did ſome Act purſuant thereto, not having Lands, Qc. Cro, Jac, 643, 644. 


And now by the 5 Geo. 2. cap. 8. it is enacted, * That no Perſon ſhall Page 290 
% be capable of being a Juſtice of the Peace, or to act as a Juſtice of the By 16 Geo. 2. 


« Peace, for any County within that Part of Great Britain called England, 7 - _— 
Vor. III. | | 4X Or Juſtices to a& 


al Fa A K . a, "Bp: - > 
» 8 4 3 8 » "CER" — ONS Tar _—— 7 WEE © IN 1 — Lad + ATE TEAS — 2 , AX RB > e FR 
__ YT ꝙ6— * 5 r 


AJaulttices of Peace. 


in Matters re- © or the Principality of ales; who ſhall not have an Eſtate of Freehold or 
lating to their © Copyhold, to and for his own Uſe and Benefit, in Poſſeſſion for Life, 
own Pariſhes. «& gr for ſome greater Eſtate, either in Law or Equity, or an Eſtate for 
By 23 Geo. 2. - 4 - ix | a . TAP TR x 

c. 26. f. 11, © Years determinable upon one or more Life or Lives, or for a certain 
and 24Geo. 2. Term; originally created for twenty-one Years, or more, in Lands, 
c. 55. they Tenements or Hereditaments, lying in that Part of Great Britain called 
Oe - England, or Principality of Wales, of the clear yearly Value of one 
gainſt Perſons . hundred Pounds, over and above what will ſatisfy and diſcharge all In- 
that have e- ** cumbrances that may affect the ſame." © br 9575 | 
ſcaped into | 5 25 | 7 | | 

their Juriſdiction, By 24 Geo. 2. c. 44. and 30 Geo. 2. c. 24. ſ. 23. a Month's Notice is to be given of an 
intended Action againſt a Juſtice of Peace, By 24 Geo. 2, c. 44. ſ. 2. a Juſtice of Peace may tender 
Amends in Bar of an Adion. By ſ. 6. of the ſame Statute, Action not to be brought againſt a Conſtable 
acting under a Warrant, unleſs he refuſes a Copy of it, By ſ. 7. of ſame Act, double Coſts to be given 
againſt a Juſtice for wilful and malicious Acts. For their Clerks Fees ſee 26 Geo. 2. c. 14. | 


And it is further enacted, That no Attorney, Solicitor, or Proctor in 
© any Court whatſoever, ſhall be capable to continue or be a Juſtice of the 
« Peace within any County for that Part of Great Britain called England, 
& or the Principality of Wales, during ſuch Time as he ſhall continue in 
ce the Buſineſs and Practice of an Attorney, Solicitor or Proctor. | 

And it is further enafted, © That if any Perſon, who ſhall not be qua- 
cc lified according to the Directions of this Act, hall accept or take upon 
c himſelf the Office of a Juſtice of the Peace, or ſhall do any Act as ſuch, 
&« the Perſon ſo offending ſhall for every ſuch Offence forfeit and pay the 
& Sum of one hundred Pounds; one Moiety whereof ſhall be to the 
4 King's Majeſty, his Heirs and Succeflors, and the other Moiety to ſuch 
ct Perſon or Perſons as will ſue for the ſame, by Action of Debt, Bill, 
« Plaint, or Information in any of his Majeſty's Courts of Record at 
% Meſtminſter, in which no Eſſoin, Protection, Wager of Law, nor more 
<« than ane Imparlance, ſhall be allowed. | 


v = 
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% Provided, That this Act ſhall not extend to any City or Town being 
1 | e a County of itſelf, or to any other City, Town, Cinque Port, or Liberty, 
| < havingJuftices of the Peace within their reſpective Limits and Precinèls 
| | „ by Charter, Commiſſion, or otherwiſe ; but that in every ſuch City, 
. « Town, Liberty and Place, ſuch Perſons may be capable to be Juſtices 
' - | „of the Peace, and in ſuch Manner only as they might have been if this 
= 4 AQ had never been made. VFC 
1 | Provided alſo, That nothing in this Act contained ſhall extend to in- 
= | & capacitate any Peer or Lord of Parliament, or the eldeſt Son or Heir 
1 « Apparent of any Peer or Lord of Parliament, or of any Perſon qualified 
4 t to ſerve as Knight of a Shire by an Act intitled, Au AZ to ſecure the Free- 
4 ED « dom of Parliaments, by the further qualifying Members to fit in the Houſe 
1 Eo cs . ©* of Commons, to be a Juſtice of Peace for any County, or to act as ſuch. 


Provided alſo, That nothing in this Act contained ſhall extend, or be 
4 conſtrued to extend, to incapacitate or exclude the Officers of the Board 
e of Green Cloth from being Juſtices of the Peace within the Verge of his 
«© Majeſty's Palaces, or to incapacitate or exclude the Commiſſioners and 
« principal Officers of the Navy, or the two Under Secretaries in each of 
e the Offices of Principal Secretary of State, from being Juſtices of the 
Peace, in and for ſuch Maritime Counties and Places where they uſually 
se have been Juſtices of the Peace. Ti 
4 Provided alſo, That this Act ſhall not extend to any of the Heads of 
© Colleges or Halls in either of the two Univerſities of Oxford and Cam- 
* bridge, but that they may be made Juſtices of the Peace of and in the 
„ ſeveral Counties of Oxford, Berks and Cambridge, and the Cities and 
© Towns within the ſame, and execute the Office thereof as fully and 
<« freely, in all Reſpects, as heretofore they have lawfully uſed to execute 
the ſame, as if this Act had never been made.” 
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of Chief Juſtice Roll, that Juſtices of the 


Ec. 23 Elig. cap. 1. for withdrawing and reconciling, or being withdrawn 
' from the King's Allegiance, | \ | 
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'to their Commiſſion, and the general Statutes 
relating to them: And herein, 1 8 


1. What j uriſdiction they have in relation to Treaſon and Mifpris 


tion of Treaſon, 


I ſeems to be clearly agreed, that Juſtices of the Peace have not 8 
iſdiction h d determine Treaſon, Pr * „ E Dalt. c. 96. 
1 riſdiction to (a) hear and determine Treaſon, Præmunire, or Miſpriſion Hal. yg 
„ ? 9 8 5 P. C. 305. 
ER 1 8 25 3 . 1 1 + 330, 372. 
2 Hal. Hiſt. P. C. 44. 2 Hawk. P. C. 39, (a) In Hal. Hiſt. P. C. 372, itis laid down as the Opinion 
eace may take an Indictment of Treaſon, though they cannot 


of Tr eaſon. 


determine it.— But in another Place, wiz, Hal. Hiſt. P. C. 305. my Lord Hale ſays expreſly, that they 


cannot take an Indictment of iti 


But as theſe Offerices are againſt the Peace of the King and of the Realm, vide the Au- 


any Juſtice of the Peace may, either upon his own Knowledge, or the Com- thorities ara. 
Plaint of others, cauſe any Perſon to be apprehended for any ſuch Offence; 


and ſuch Juſtice may take the Examination of the Perſon fo apprehended, 


and the (5) Information of all thoſe who can give material Evidence againſt (3) And theſe 
him, and put the ſame in Writing, and alſo bind over ſuch who are able to Informations 
give any ſuch Evidence to the King's Bench or Gaol-Delivery, and certify taken upon 
his Proceedings to the ſame Court to which he ſhall bind over ſuch In- Sagt as they 
formers; and this Doctrine ſeems to be eſtabliſhed by conſtant Practice, * 3 = 
eſpecially ſince the Statutes of 1 & Pb. ( Mar. cap. 13. and 2 & 3 Ph, by the Juſtice; 
& Mar. cap. 10. which directing Juſtices of Pcare' to proceed in this Man- or his Clerk, 
ner againſt Perſons brought before them for Felony, ſeem to give them a chat took 


diſcretionary Power of proceeding in like Manner againſt Perſons accuſed cr age Fg 


of the above-mentioned Offences, | may bs 69.1 


in Evidence 


| againſt the Priſoner, if the Informant be dead, or not able to travel, and ſworn ſo to be; alſo, ſays my 


Lord Hale, by the Opinion of ſome, if he were bound over, and appear not, they may be read; but thi 
he ſays, is queſtionable, 2 Hal, Hiſt. P. C. 305» But for this vide 2 Hawk. P. C. 49. ; '* 


Alſo by ſome Acts of Parliament, - Juſtices of Peace may take Indict- 2 Hal. Hiſt. 
ments of particular Treaſons; but thoſe Preſentments they muſt certify into Þ- ©: 44 
the King's Bench or GaokDelivery, as the Caſe ſhall require; as upon the 

- Statute of 5 Eliz. cap. 1. for maintaining the Authority. of the See of 


Rome; 13 Eliz. cap. 2. for bringing in Bulls for Abſolution, Agnus Dei, Leon. 2 395 


:So by the Statute of 3 H. 5. cap. 7. as to Treaſon for clipping; Sr. 2 Hal Hiſt, 
Power was given to the Juſtices of Peace to inquire and make Proceſ P. C. 43. 
thereupon, and anciently that Clauſe was put into their Commiſſion, but 

now omitted; for by the Statute of 1 Mar. cap. 1. the Act of 3 H. 5. cap. 


6. is repealed, and conſequently the Act 3 H. 5. cap. 7. that gave Power 


to Juſtices of Peace to inquire touching it. 
2. What in relation to Felonies. 


It ſeems to have been a Matter of ſome Doubt, whether Juſtices of Cro. Jac; 32. 
Peace, as ſuch, have Power to hear and determine Felonies, Cc. and Yelv. 46. 


_ this Doubt ſcems to have ariſen from the general Words of 34 E. 3.7 _ Rep. 


cap. Dyer 69. pl. 


29. 2 Hñawk. P. C. 38. 
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(E) Of their Authozity and Jurisdiction purſnant ra 25. 
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Page 292 * cap. 1. which is expreſs, that the Perſons aſſigned to keep the Peace ſhall 

| have Power, among other Things, to hear and determine Felonies, &c. 
Stamf. P. C. But it ſeems to be now ſettled, that Juſtices, of Peace have no Power to 
8. od an hear and determine Felonies, unleſs they be authoriſed ſo to do by the ex- 


dd 1 4 VIEW 6 = 


2 Hal. Hit, Prefs Words of their Commiſſion z and that their Juriſdiction to hear and 
P. C. 43. determine Murder, Manſlaughter, and other Felonies and Treſpaſſes, is 


2 Hawk. by force of the ſecond Aſignavimus in their Commiſſion, which giyes 


P. C. 38. them, or two of them, whereof one of the Quorum, Power ta hear and 
$74 1 O0 : ; 


determine Felonies, &c. + 


Dominas Rex And hence it hath been lately adjudged, that the Caption of an Indict- 
verſus Carter, ment of Treſpaſs before Juſtices of the Peace, without adding necnon ad 
7 5 "4a diverſas Felonias, &c. aſſignab, is naught. 1 . 
e But though Juſtices of Peace, by force of their Commiſſion, have Aus, 
thority to hear and determine Murder and Manſlaughter, yet they ſeldom 
exerciſe a Juriſdiction herein, or in any other Offences in which Clergy is 
taken away; and this, ſays my Lord Hale, is for two Reaſons: able 


2 Hal. Hiſt, 1. By Reaſon of the Monition and Clauſe in their Commiſſion, vis. in 
P. C. 46. Caſes of Difficulty to expect the Preſence of the Juſtices of Aſſize. 


2. By reaſon of the Direction of the Statute of 1 & 2 Ph. && Mar. cap. 
13. which dire&s Juſtices of the Peace, in caſe af Manſlaughter and other 
Felonies, to take the Examination of the Priſoner, and the Information of 
the Fact, and put the ſame in _— and then to bail the Priſqner, if there 
be Cauſe, and to certify the ſame, with the Bail, at the next Gaol-Delivery; 
and therefore, in Caſes of great Moment, they bind over the Proſecutors, 

and bail the Party, if bailable, to the next Gaol- Delivery; but in ſmaller 
Matters, as Petty Larceny, and ſome Caſes, they bind over to the Seſſions; 
but this is but in point of Diſcretion and Convenience, not becaule they 
have not Juriſdiction of the Crime. pil ot tar 


3. What in relation to inferior Offences; 


6 Mod, 128. The Juriſdiction herein given to Juſtices of Peace by particular Statutes 
is ſo various, and extends to ſuch 2 Miokph of Caſes: tha Is LY nd- 
leſs to endeavour to enumerate them; allo they have, as Juſtices o* = 
| Peace, a very ample Juriſdiction in all Matters concerning the Peace. 
Lev. 139- And therefore it hath been held, that not only Aſſaults and Batteries, but 
72 173. Libels, Barretry, and common (a) Night -walking, and haunting Bawdy- 
ob. 208, Houſes, and ſuch like Offences, which have a direct Tendency to cauſe 
Cro. Jac. 32. Breaches of the Peace, are cognizable by Juſtices of the Peace, as Treſpaſſes 
Yelv. 46. within the proper and natural Meaning of the Word. 1 
Salk. 406. pl. But neither Perjury nor Forgery at Common Law, nor any other ſuch 
8 . like Offences, which do not directly tend to cauſe a perſonal Wrong or open 


Lamb. B. 1. Violence, are cognizable by them, unleſs it it be by the expreſs Words of 
e. 12, their Cotnmiſtion, or ſome Statute; e MET 01 aa 2 5 


< 


- - 


4. How far they have Power to proceed on Indictments not taken | 
3 before themſel ves. 


5 


2 Hal. Hiſt, Juſtices of the Peace may proceed upon Indi&ments taken before their 


P. C. 46. Predeceſſors, which depends upon the Statutes 11 H. 6. cap. 6. and 1 E. 6. 
2 Hawk. : | | 


P, C. cap. 7. par. 6. the former of which, reciting the Inconveniences that Pleas 
7 and Proceſſes upon Indictments before Juſtices of the Peace had often 
| been diſcontinued by making of new Commiſſions of the Peace, to the 
great Loſs of the King, Sc. ordains that ſuch Pleas, Suits, and Proceſſes 

before Juſtices of the Peace ſhall not be diſcontinued by new Commiſſions 


of 


4 4h W nn e 8 CIT 3 -— 4 etl s 3 
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.f — bot Nas fn Foes; and — che new 1 they "Page . 

have the Records Gf the fame Pleas" and Preteſſes before them, may con- 

tinue, and finally hear and dete:mine the ſame z and this i Is confirmed by 5 8 
I E. U. 7” 0 oat ere eig nid wi nyo 0) | 

But Joſticks o Pelle hats e Woge 0s Pubs on nchen mepts ken Hu. Hin. 

befote #'Cordhet, ur before Jultices/of Oyer or Geo Peliverr, or e F. o. ON. 

liver Perfons ſuſpected by Proclztnations 1 4 » t Hout | 
But if an Indictment be taken before the Sheriff in his Tom, by che 2 Hal. Hiſt, | 

Statute of 1 E. 4. rap 2 thoſe Indictments are to be delivered tö the P. C. 46. 


Juſtices of Peaee at their nett Sellivi; and they y may oe 0 d on er 
lt 7, 6 C7 ns 
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5. By what Jaſtice:ths Feil ate malt be:cxberifed ; ud therein 


bew far a Loc of "Coney 1 out * nn a 
| Liberty" 1 wt Was: [} 
TER: 2. 60 03 200158 iz. An 
: Every nag! le'] Tits has 1 0 eg the hte 2 Hal. Hiſt, : 
Count et 10 8 Jr 8 ne May exerciſe 177 Preſervation of the Peace z ga os 
an ion Ke has 1a 67 vittue of his Commimon, which confti- 5 Comb. = = 
tutes eo a Juſtice of Peace but the Power of hearing and determining 1 
Offences is by. the Commilſio 19 Siven to rug, or or 11 (% een uns 
4, and therefory if _tw y Juſti ices, x e ro do a «Sh _ 
This, it mult appear that. one way of, Fl Bore + _ "KP f . . 
7 4s Aeg yaa bag Jus uot racued, for 
Spa one 8 26 Geo, 2. c. 7. 25 een wh 27 


80 if + Thin required to be done by to Juſtices, muſt both 6 bod. 180. 
be preſent at —— of it; as if 4 Juſtices og Perton the TY nil 
Father ol 922 Child, and ths ce Ge e ro” be by one of 46, fl 30 
te is tz for the {2 udicial At oughr 2 

I's e teur Lick 4 90 
— ea epor 


"regularly : 


3 3 


85 


he Examined, ned, and 2 Ld. — 


4 4 


OE OH 5 it. 75 3 5 15 re ſent. and one e 1157, 1198. 
D is enou re two. Juſtices 
are cable” 0 ber . Pee & 18 t — 4 to be 2 nt to 25 and 
o tom: hc jt ae ee arid then ſeud it to 


iy; hy : 
mit FRY of Keb. : . 

the 5 25 15 he Who 172 Fr | 

commi | "7D fit. Bail. = 3 
to. a Juſtice, 0 or tc ty Laer of the 2 Keb. 78. 2 

oy 312 aa 1 1280 . = . 1 &, whicti conliſts | 

of , 5 tion 12 . 

It ; bas that 


2 | the next 4 Tonic," it muſt 2 Keb. 559; 
be the next NN where it 1 the 2122 fo of Peace dert the Pla 105, 8 


chere any Juſtice of Peace in the . — will ſerve, | 
Juſtices, of the, Peace age tp l their Authority 3 45 Jöſtices ol the » Hat. Bit. | 

Peace. within the County | rar they are 1 uſtices, Jl Ble T n P. C. * 

da 4. Judicial; AR. cd of ſyc irik far jury a 


f erefore if a Iu out of 2 Come wer he 143 B. 4. 8. Ly 
is 2 irs! l aſſoc an peby ou a Perſon out of t County Plars Gt, 4. 
ir Ay is Juſtice, to come before him in the County Fel e is. 

And as Juſtices-of the Peace, have na coercive Poweroutpf heir County, , Hawk 

hey 9 Abet Order of Baſtardy, or ſuch, Ws, "Order, 0 out 5 fr, thei . 2 37. 

OUT... to ali, we, 25 > r mid, ai n nid) 86255 
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Hal. Hiſt, "It 4 commi © a Felony 43 7 RS) 


— — 


PPP 


Jullicerys baun 7 


_ . EY, nne — — 2 


G cn. 211. N : i 4 Joſtice of Pacemmn do A — — 1 
Jon. 239. as examine a eur beten he knows the Felons according do ie 

| Starmee, or not. i d einbiegen tis gi 
* Page 294 * Alſoby the better Opiniqn,Recognizances and Informations voluntaril 


ik F.. token before them in any Place are 5 r for: thoſe, ſays, my Lord Chiet 
37. Jiuſtice Hals, are Acts of voluntary JurifdiQion,, and: may, be, dong orf 
b Fral, Hi. the County, as well as a Mer may grant eee er ag 


7c. f Orders out of his Dioceſe. Arbe 5 Ic nen 08 ii | 

2 Hal. Hiſl. But a Juſtice of Peace cannot impfen a a Pt ſon or. not Siving a Re- 

P. C. 51. cognizance, or commit a, Perſon, for a Crime, for theſe are Aftu of nm 

pulſory Juriſdiction, which he cannot exerciſe out of his is prop 

2 Hal. Hiſt, If A. commit a Felony in the County of B. where he lives, and 

P, C. 51. into the County of C. and is there taken, a Juſtice of the Peace 1 the 

of C.: may take his Examinatitn and Informations in iche County 

of C. though the 'Felony vere committed in the County of B. but my 

Lord Hale ſays, that upon his Arraignment in the-County.,of. g., he 

would never a theſe e of ph given 03 Weg che becauſe 

though he ommi examine, and give an to the Infogmers, 

oY yea bel, 10 0 bree fi give Ev Ence, or 3" cojtinite he m, yet. the 95 ut 


12 18 Fele 0 Ware e Peat Nor he hath x ly. to bi mw riſdiffion,, in 


th e Caſe 5 
Juhi of B. "what X is W r rrant iſfucd 
the. County, of Be. We and 
flies into the nty of . nd re Is taken; he mult hot, by virtue ark 
that Warrant, be carried to a Juſtice of Peace of the wp N bal B: where 
be committed the e Felony, urn 8: Juſtice of. Peace in the oynty. of. C, 
4 Juſtices of where he was ta en r. 5 09% de rene 1 J0 $0 6 H 10 60 4% 0194576 z0n 
Peace may in- | 


dorſe Warrants al PAR bave efeapedinto poppin 23 Geo. 2. e. a 1 11. OY 


P. C. . 112 7 him b bg. ; Juſtice « Peace. 
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Hal. His. "But if 4 whe vitel by the Makati in the County of © 5. and "break 
Feb TY away into fx 7 "of C. and be We ther pee le Suit By tem 
IE 43 that firſt took bim, ve may b Either Bro 500 to * ſtice of the "Coane 
of C. where he'was laſt taken, ol Before the f the Coutiry 
by whoſe Warrant he was” rſt take, f f or itt fl Sc f Law he . 
| away main Cuftody. 5 of ole = 

2 Hal. Hiſt, if he'eſta I edle Arreſt tin Wore CHunty, if it be'k EY 
f. C. 8 2 e. for A Miſdemeanor, it ſeems, the ficer cannot urſue him” inte 

apgcher County, becauſe Hot of the Turiſdigi on of the Juſtice that granted 
the Warrant; 1 In chſe of Felo if, AY bor 'datigerous Woutdiog, 
the Officer may purſue him, and, raiſe Hue and Cry upon him, into any 
" County ; 1010 he Ge him i ina foreign County 19 is to bring him 
the Good 600 oftice of that Cbunty . 6R/ pt e nog tied Yikes 
him purely " he War ant of the Wai bur "by Autho hich 
the Law gives him, aid ah CE Arranks'a 2 t'Ca ſe f Sul⸗ 
a felon a Pürtei 1451 OE SLIT! 


I "8 
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_ Hal. 1 If A. be a Juſtice Epe * Ge 779 Counties, 1 by by ſevetal 
P. & . - Commiſſions, as dhe Recorder of London is, he, whilſt h C 


ves in one 
_ County, may ſend his Warrant to apf re he d Malefactors W a and 
ſend them to Newgate, which is the common Gaot both and 


Middleſex. 7 
4 Pry ' The Jv of the Peace have Jöns of Tok vi kia 
» Hat rig, 0. the Verge. 8 i ne 157 Ai 1 7 85 55 el 

52. 


2 Hauk. x uſtices 5 1 Neis for Cdunty "have: les Thule, a ex- 
P.C. 37. preſs Authority as well within' Liberties as wh out; and may execute their 


2 Hal, Hiſt. Office within a Town, which has a ſpecial Commiſſion of the Peace for its 


r. C. 49. own Limits, u unleſs ſuch e have a . t no een J Wee. 


% a y ? 


th rr . + ant aces. ad wt} P 


1 n — 2 2 , 


| way wee 1 2 2 62 4 4 * ane wa A 
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2 Hot tr — 8 : —ͤ — — — 
except thoſe named i it, ſhall any way concern themſelves in the Keeping | - 
of the Peace within the Liberties of ſuch W. 


a 


„ ah 


. 


Alſo it ſeems, that though ſuch Commiſſion have a ſpecial excluſive 2 Hal. fit. 
Clauſe, of which N e om et within a Li- F. 8 47- 
berty are not void, though perhaps they may be puniſhed for proceeding 2 Hawk. 
in defiance of ſuch reſtridtive Clauſe, as for et of Fre Kin 7. C. 7. 
4 Rk Var ae + 1ů¹ Baß z * . 3 TREE . 4 

By the 9 Geo. 1. cap. 7. ſe. 3. it is enacted; © That if any Juſtice „ ö 
« of Peace ſhall dwell in Met or other Precinct, that is 1 5 N 
« of itſelf, ſituate within the County at large, for which he ſhall Be ap- | 
pointed Juſtice of Peace; although not within the ſame" County, ir ſhall 

« and may be lawful for any ſucft Juſtice of Peace to grant Warrants, 
e take Examinations, and make Orders, for any Matters which any one 
« or more Juſtice or Juſtices of the Peace may act in, at his own 
6 Dwelling-hoaſe;althou h fuch Dwelling-houſe be outof the County where . 
he is authorized to akt as à Juſtice: of Peace, and in ſome City, or | 
other Hretinct adjolming, chat is a County of itfelf ; and that all ſuch 
«: Warrants; Orders, and other Act or Acts of any ſuch J dſtice of Peace, 

and the Act or ARS of any Conſtable, Tythingman, Headborough, 

«7 Overſeer: of the Poor, Surveyor of the Highways, er other Officer, in 

<; obedience to any ſuch Warrant or Order, ſhall be valid, good and 

« effeQual'inth&Law, although it happen to be out of the Limits of the 
41:properPrecint or Authority; Provided always, that nothing in this 
Ac contained ſhall extend do give Power to the Juſtices of Peace for 8 8 
«..che Counties! at large, to hold their general Quarter-Seſſions of the | 
Peace in Cities or Towns, which are Counties of themſelves, nor to 

e impower Juſtices of Peace, Sheriffs, Bailiffs, Conſtables, Headboroughs, 
Tythingmen, Borſholders, or any other Peace - Officers of the Counties 

At large, to act or intermeddle in any Matters or Things atiſing within 

Cities or Towns, which are Counties of themſelves, and that all ſuch 
Actions and Doings ſhall be of the ſame Force and Effect in Law, and 
0 nbne other, as if this Act had never been made. 
[Two, or more Juſtices, tho“ not of the Quorum, impowered to carry * 
certain Acts into execution. 7 Geo. 3. cap. 21. JJ] | 
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k Leaſe for Years is a Contract between Leſſor and Leſſee, for the 15 
© Poſſeſſion and Profits of Lands, Gc. on the one Side, and a 

KRecompence for Rent, or other Income, on the other. | - 
4 This is eſteemed in Law a middle Kind of Intereſt between an Spelm, Rem. 
Eſtate for Life and a Tenancy. at Will; for thoſe who held large Diſtricts . 
and Tracts of Lands, being unacquainted with the Arts of Huſbandry and 

Tillage, found it their Intereſt to leaſe out their Demelnes, which for 

want of Care and Culivation Jay Waſte, and afforded them little or 


& 


TY e nn 1 > ; „ „ ee * N no | 
(a) That able Writer Mr. Juſtice Blackfore for the Learning relative to Leaſes, which he ſays is very 
curious and diffuſive, refers the Student to this Book, where (he obſerves) the Subject is treated 
in a perſpicuous and maſterly Manner, being ſuppoſed to be extracted from a Manuſcript of Sir Geeffrey 
Gilbert, 2 Black, Com. 322, 323, in Notes. | | | 
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Leaſes and Terms fn ears. 


n Profit; and this Way of Letting for Years was thought, beſt to an- 
ſwer che Beten and fk deg the Lord, as well as the ExpeRations 
ok the Tenant far if they had let them far Life, this had given the 
Iaenagtz too great a Power over the Lord, becauſe then they would have 
had a Property . the Freehold, and by ſuffeting Diſſeiſins, or feigned 
Recoveries to be had, 97 themſelves,” might have ſhaken or endan- 
gered the Inheritance of the Owner; and on the other Side, if they had 
leaſed their Land only at Will, few would have been willing to beſtow 


ige 296 ® any great Pains or ouſly upon {a precarious a Poſleſſion, which.the ar- 


bitrary Will and Pleaſure of a peeviſn Lord might have defeat. 
b. Serien 2 for 25 were but of _ PROS JR Tenant 
aving only Kilt, not diragum Daminium, and, was ſaid Tevers nomine 
alieno; and as he had only the Perception of the Profits, whoever re- 
covered the Freehold reduced likewiſe the Poſſeſſion, whether ſuch Re- 
2. were true or feigned ; and the Leſſee had no other Remedy but 
an, Action of Coyenant. againſt the Leſſor 1 and this, at leaſt, was thought 
a juſt Conſtruction, that he who, had deveſted bimſelf of the-: Profits.) of 
his Lands for a Time, by giving them to another, ſhould: be obliged to 
maintain that Gift, or be liable to make Satisfaction if he did not 3 and 
this was the more reaſonable, becauſe the Leſſes was equally; bound to 
wer and make good the Rent during the Term; and if he did nor, 
| N tay e . to maintain an Action $ Covenant. as. well 
as of Debt againſt him, for with-heoldin thereof à and as they made this 
vide Tit. Co- Conſtruction for the Leſſor upon the Works Tolland Pm which 
13 and were no expreſs Covenant in themſelves, it was but reaſonable they 
137 ſhould make the like Conſtruction for the pon the Word Dimiſit, 
pl. 1. * bh 1 0 Dimiſi, 
which in itſelf no more imported an expreſs Covenant en his Part; but 
by making this, Conſtruction mutual, they did juſtice t both, and by 
making of it at all, they plainly ſhewed their Opinions of the Leaſe to be 
no other than a Contract or Agreement between the Parties, and not ſuch 
an Act as transferrad any. Property to the Leſſee, and this is one Reaſon 
(a) Theres Why Leaſes for Years are conlidered as Chattels, and go to (a) Exe- 


o 


Leaſe be x MO EET SEES - 3 
made to a Biſhoy, Abbot, Parſon, or any other ſole Corporation, and his Sueceſſors, for ſuch a Number 
of Years, yet it ſhall go to the Executors or Adminiſtrators of the Leſſee, and not to his Sueceſſdrs, 


becauſe a Term for Years being looked upon as a Chattel, the Executors or Adminiſtrators are the only 


Perſons the Law allows to ſucceed thereto; and this Succeſſion to the Chatiel cannot be altered or controuled 
by any Limitation of che Party; but yet in ſuch Caſe it ſeems, that the Exeeutors or Adminiſtrators of che 
Leſſee ſhall hold it in the Right of, and as Truftees for the Succeſſors ; for the Book {ays, they ſhall have 
it in Auter droit. Co. Lit. 9. a. 46. b. 90. But this Rule as to the Succeſſion of Chattels, hath two 
Exceptions. 1. Incaſe ef the King, who by his Prerogative may take any Chattels in Sueceſſion, and 
conſequently a Leaſe made to him and his Succeſſors for Years is good, and ſhall go accordingly, and not to 
his Executors or, Adqmiwſtrators. Co, Lig. 90. 3. 11 Cas 92, 2. The ſecond Exception is in caſe of the 
Chamberlain of\Londony 1 Caſtom Of che City, confirmed. by Green of Parliament, may take 
Chattels in Succeſſion for the Benefit of Qrphans ; but Que, if this Cuſtom extends to Leaſes for Years, 
for the Books only mention Recognizances, Obligations, &c. which are given or entered into to the Cham- 
berlain and his Sueceſſors, by way of Security for Qrphans Portions; ere therefore if a Leaſe may be 
made to the Chamberlain and his Succeſſors for Years. GCro. Eliz, 464. 4 Inſt. 249. 4 Co. 65. Ful. 


i 


Co.Lit. 45: b. Another Reaſon was, becauſe. at fit | theſe Leaſes were made but for 


Mirror 164. a ſmall Number of Years, (for my Lord Coke tells. us, that by the ancient 
8 Law of England, no Man could have made a Leaſe for above forty Years 


_. at the moſt,) and the Reaſon thereof ſeems to. be, becauſe they were only 

made to ſerve the Occaſions and Exigencięs of the Lord in cultivating and 
improving his Demeſnes, not to borrow Money on or raiſe Portions. for 

Dyughters, of ſuch Ber Uſes as are now Pa Ne there 

mint be renewed as och as Occa o ee efides, elles * 
„they, were evicted, being only to. recover Damages, it would. Rar, (oven 
oof 6:41 [is 913 8 c 4 „ Nö ras 00: bene ot” „ e bir! rui eis 
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ſroitleſs'x to > pol Leaſes for the Tem of e , when the Perſons 
who are to poſſeſs under ſuch Leaſes had no Renfedy for their Damages 


but by Recourſe to the Rep rt ſentatives of the original | 
'" 15 A er "Yeard were v7. Title 


; 254040 Another Reatbr'' n ght be, *b&tauſe theſe 1.0 


under the Power of the Frecholder to deſtrby by a Recovery ; for the Fines and 
Perſon coming = by. the Ręcoveky, was ſuppoſed to corhe in by Title err uri. 


ParaMount, and fo was Hot: boi ket | obliged_by them, apf by Conſe- 


® quence few could-Se willing to ta 


* cally be defvalea öff. 


ales for any ſonger Term, which # Page 495 


ae d the Reign of H. . Kn reſolel;/thut iht Heffees mould Bro. Ti. 
hört on y recover Ne as a Recompence for the Funny. loſt, but 72% 26. 


ſhould Neg. recover the Poſſeſfion itſelf; and on Statute ebe 
gives the Termor Power to falſify all manner overies ha 
Tenant of che Freehold, upon f 6050 Ty ontrue Titles; from w 
began to limit long Leaſes, becauſe by ſuch Purchaſes they Caped the Lc 
Wardſhip, Relief, and other Burdens that were annexed to, the ancient Te- 
nures, yet no Alteration was made in the Succeſſiön * Hemi, the Law 
having been formerly ſettled as to . oy z and 009, 1 not carried 
the Sueceffion 1d the Manner "UF 1700 N a6 did t the End of 


Tac atio 
W Wag this Bay hos Terms erte eas are wonnen * ing longer 
e 


cap. 15 


Duration than they were etly, and t here 10 no le emedy to re- 
cbver the Term K, Jdc Mane des the 8 2 505 4 es the 
Reaſons already given, ir Mould neck ſent 5 18 1 ne Rule of 
Property for ſhort Terais, and another for thoſe that were longer, being 
all of the ſame Nature, _ ſtill no more or Leaſes. — z beſides 
the Difficulty of f fixing the juſt Bounds 20.4 preciſe kick ine Number 
of Yeadg, ſince dn vr ¶/ꝰͥ „More öt 9515 h le yer little 
Difference in Real „were the Bounds: nd nevel ſo long a 
Continuance, and lo ohg or ſhort are only Terms af 2 — as a Leaſe 


for forty Years is long with reſpect to one of eight dr ten Tears, and yet 
ſhort with reſpect to another of a hundred Tears; therefore that there might 


rs 
Neun Us gifqtmity im tiæ Law; all Leaſes fol fol Teutz ure Held to be of leſs 
Aue than Eſtates for Life, ; being dein, of Tora ſhorter Duration, 
— alſo G 100 _ eb the E 2 fuk nt. of the Freehold 
re the e a and caſt upon the 
Lade. i | 
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ob 0a v1; 120 818 197 n 
5 ( Se Df. what, Things. kꝛates it be made fox Pears. 266; 
() DE the Perlans dy whoni: Leaſes: map be made; and 
herein, firſt, of Leaſes by Inkants. 364“ 
(C) Of Leaſes made 9 "CK! and Tilfe: 308. 
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Law. 305. | 
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8. cap. 28. 369. 
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Leaſes and Terms of Drars. 


And berclo, | en 51 n bY 
4 + 445 4 


| 1. What Leaſes Tenant] in Tail might haven made by the Com- 
e * mon Law. 310. 303 Fim 
2. What. Leaſes Tenant in Tail may 1 now make doe d his 
Iflve, fince the 32 H. 8. cap. 28. 319. wit 
oy "4s When and in what Caſes the line in Tail, © or Strangers, 
| -- ſhall be bound "* ne er ee by Tenatit } in . 
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or any the Rates or Buties of Exciſe upon Beer, Ale, Cyder, and other 
Liquors therein mentioned, fo as the ſame exceed not the Term of chree 
ears; without which Clauſe the Treaſurer or Commiſſioners of the 
Trexfory could not have made ſuch Leaſe, though perhaps the King | him- 
1 14 having the abſolute Intereſt and Ownerſhip therein. | 
12 Car 2. a; 25. ſe#. 3. Power is given to the King's Agents 
| for Abe of Wine Licences to any Perſon or Perſons for any Time or 
Term not exceeding twenty-one Years, if ſuch Perſon or Perſons ſhall ſo 
Fs upon ſuch Rent as ſhall be agreed on, to be paid Half, yearly; 
uch Licence not to be granted to any but thoſe who perſonally uſe the 
Tack of ſelling by Retall, or to the Landlord of ſuch Houſe, nor ſhall the | 
aſſignable, or of any Benefit bur only to the firſt Taker. 
By 4 12 Car. 2. 15 25. 18. 16. it is provided, that his Majeſty, his 
| rant che Office of Poſtmaſter-General, with all 
Profits, Fees, c. to ay erſon or Perſons for Life, or Term of Years 


not exceeding twenty-one Years, under ſuch 2 nnd Covenants as ſhall 
be thought beſt for che Good of che Kingdo 71 175 


N 22 U 23 Car. 2. cap. 1 4. ell. 6 ower was Siren to the Maſter - 


and Chaplains of the Savoy, to/encoursge the Rebuilding thereof, to demiſe 


Any of the Lodgings' for any Term not drum ads my Wut under ſuch 
Rents us hey cou "Rm, without OOO. 
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* (B) Of the Perſons who may make Leaſes ; ; Page 304 
and herein, firſt, of Leaſes made by Jnfants, 


Sto Leaſes made by Inf ints, or ſuch as are under the Age of twenty- 
A one Years, what ſeems moſt conſiderable is, whether any, and what 
aſes for Years made by ſuch are ablolutely and ip/o facto void, or only 
| _ by them; about which the Opinions of the Books ſeem a little 
unſettled. . de * 
Some Opinions are, that all Leaſes for Years made by Infants (a) with- I oor 10G 
out Reſervation of Rent, are abſolutely void, and not merely voidable. 2 Leon 218. 


Le ES 25 | | Hutton 102. 
Rol. Rep. 441. (a) So if a Trifle only had been reſerved, as a Pepper Corn, Mod. 263. See Fitz« 
gib 301. 10 Mod, 421, 424, 436, 533. 12 Mod. 162 ——But that a Leaſe made by an Infant to try his 
Title is good, though no Rent be reſerved,” Moor 105, 2 Leon. 216. Noy 130. | 


Other Opinions there are, that Leaſes for Years in general by Infants are Lit. L. 547. 
only voidable, and not void, without taking notice whether any Rent were Co. Lit. 45. 
reſerved on ſuch Leaſes, or not; and ſome even ſeem to hold, that though 1 *: 

no Rent at all be reſerved, yet the Leaſes are not thereby abſolutely void, Moor 78. 
but only voidable by the Infants when they come of Age, and that they 

may confirm the ſame at their full Age by accepting of Fealty, which is at 
leaſt incident to every Leaſe. FUSS 9 7-7 | | 
- Alſo moſt of the Books agree, that if a Rent were reſerved on ſuch * 

Leaſe for Years, then it would be only voidable by the Infant at full Age, K 
without ſaying how it would be if no Rent at all were reſerved, unleſs by 56 


: . 0 OR Moor 663. 
Implication that it would be void in ſuch Caſe. Rol. Abr. 


| | | 229, 730. 
3 Mod. 307. And ſee 10 Mod. 29, 85, 67, 139, 277. Perk. ſ. 139. March 141. Fitzgib. 275, 
276, 277, Ce. Lit. ſ. 239. Will. Rep. 389. pl. 103, 558. pl. 162, 559, 734 pl. 734. 2 Will. 
Rep. 244. 3 Wil. Rep. 208, 206. pl. 51. e e 3 


But all the Books agree, that if an Infant make a Leaſe for Years, he 5 Co. 119. 
cannot plead Non eft fadtum, but mult avoid it by pleading the ſpecial — 3 '2 
Matter of his Infancy ; which ſeems to favour the Opinion of thoſe who Cro Eliz. . 
hold, that the Leaſe is not abſolutely void; for if the Leaſe were abſolutely 855. | 
void, there does not ſeem to be any good Reaſon why he might not plead Poph. 178. 
Non eſt factum, as a Feme Covert certainly may do in ſuch Caſe, . whoſe 3 17 5 41 f 
Leaſe is abſolutely void, ſo that no Acceptance of Rent after her Huſband's , nes aut 
Death can make it good. | | 45 


ge. 


An Infant Copyholder without Licence of the Lord made a Leaſe for 
Years by Parol, rendering Rent, and at full Age was admitted, and accept- | 
ed the Rent, and then ouſted the Leſſee; and in this Caſe, though it was Latch. 199. 
agreed, that a Leaſe for Years, rendering Rent, by an Infant, of Freehold 2 „ 

Lands was only voidable, yet it was urged that in caſe of a Copy hold it bell. | 
would be otherwiſe, becauſe the Leaſe not being warranted by the Cuſtom Noy gz. and 
would be a Diſſeiſin to the Lord, and conſequently a Forfeiture of, his Copy- Jon. 157. 
hold, which being a great Miſchief to the Infant, the Court ought rather to f. 8 | 
help him, by adjudging ſuch Leaſe to be abſolutely void; but notwithſtand- ht it was 
ing this, it was adjudged that the Leaſe was a good Leaſe till avoided, and held ts be no 
that a Leaſe for Years by a Copyholder without Licence is not a Diſſeiſin; Forfeiture as 

and admitting it ſhould be a Forfeiture in this Cale, yet if the Lord enters to the Lord, 
for it, the Infant may re-enter upon bim, and fo is at no Miſchief, and eee 
therefore having accepted the Rent at full Age, hath made it good and : 


Ire were, yet it 
unavoidable. was a good 


Leaſe as to 


all Strangers, and that for this Reaſon principally it was adjudged ſuch Acceptance made it good, 


If an Infant takes a Leaſe for Years of Lands, rendering Rent, which Co. Jac. 320. 


, Kettley and Elliot, Godb. 120. 2 Bulſ. 69. Rol. Abr. 731, 8. C. adjudged. 
Vor. III. 5B | 18 


Fl 
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is in Arrear for ſeveral Years, then the Infant comes of Age, and till 
®*Pave 20: continues the Occupation of the Land, this makes the Leaſe good and 
ige zes voi | * ROY: *. ys | 
7 © unavoidable and by conſequence makes him chargeable with all the Ar- 
rears incurred during his Minority; for though at full Age he might have 
departed from his Bargain, and thereby have avoided Payment of the 
Arrears which the Leſſor ſuffered to incur during his Minority, yet his 
Continnance of Poſſeſſion after his full Age ratifies and affirms the Coritratt - 
ab Iritis, and ſo gives Remedy for the Arrears of Rent incurred from the 
Time ef the Cora ae. oe „ 
Dalſ. 64, But if an Infant poſſeſſed of a Term for Years ſells it for Money, and 
Curiam. after he comes of full Age receives Part of the Money for it, he ſhall 
avoid the Grant notwithſtanding ; for the Contract, as ſaid, being void in 
15 the Commencement, it cannot be made good by any ſubſequent Act. 
Co. Lit. 45. b. By Cuſtom in ſome Places an Infant ſeiſed of Lands in Socage may at 
| of | 2, the Age of fifteen Years make a Leaſe for Years, which ſhall bind him 
Wl after he comes of Age; for the Cuſtam makes fifteen his full Age for that 
1 Purpoſe. | : | | 
. 4 Leon. 4. ys Infant made a Leaſe for Years, and at full Age ſaid to the Leſſee, 
1 | God give you Joy of it; this was held by Mead a good Affirmation of the 
Wo | Leaſe; for this is a uſual Compliment to expreſs one's Aſſent and Appro- 
| bation of what is done: C00 i $0531 on 
Plow. 212. If the King within Age makes a Leaſe for Years, this is binding pre- 
. Dyer 209. ſently, and cannot be avoided by him, either during his Minority or when 
=. any 4 he comes of Age; for the Politick Rules of Government have thought it 
bo | 2 neceſſary that he, who is to govern and manage the whole Kingdom, 
| mould never be conſidered as a Minor, incapable of governing himſelf and 
his own Affairs. N Pe 4 de 7” 
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(Cc) Ok Leaſes made by Husband and Ctfe: 
And herein, 5 
1. Of Leaſes made by Huſband and Wife by the Common Law. 


* 


Bio. Tit. 4. II is clearly agreed, chat if a Huſband ſeized of Lands in Right of his 
bl | | eeptance 10. Wife, make a Leaſe thereof by Indenture or Deed Poll, reſerving 
1 it. Leaſes 24. Rent, that this is a good Leaſe for the whole Term, unleſs the Wife by 
1 Cro. Jac. 332. ſome Act after the Huſband's Death ſhews her Diſſent thereto ; for if ſhe 


1 | | 13 m_ accepts Rent which becomes due after his Death, the Leaſe is thereby 
Wl. Þ 2 And. 42. become abſolute and unavoidable ; the Reaſon whereof is, that, the Wife 


8 TIN Oo. Lit. 45. b. after her Intermarriage being by Law diſabled to contract for or make 
. | Plow. 137- any Diſpoſition of her own Poſſeſſions, as having ſubjected herſelf and 
Wl her whole Will to the Will and Power of her Huſband, the Law there- 
upon transfers the Power of dealing and contracting for her Poſſeſſions to 
the Huſband, becauſe no other can intermeddle therewith, and with- 
out ſuch Power in the Huſband they would be obliged to keep them 
in their own Manurance or Occupation, which might be greatly to the 
Prejudice of both; but to prevent the Huſband's abuſing ſuch Power, 
and leſt he ſhould make Leaſes to the Prejudice of his Wife's Inheritance, 
the Law has left her at Liberty after his Death either to affirm and make 
good ſuch Leaſe, or to defeat and avoid it, as ſhe finds moſt ſubſervient to 
her own Intereſt. RE es | 
So if the Wife join in ſuch Leaſe for Years by Indenture, if not made 
Cro. Jac. $63. Purſuant to the 32 H. 8. cap. 28. ſhe is after her Huſband's Death at 


Cro.Car. 165. 5 | | liberty 
406. Cro. Jac. 617. Yelv. 1. Cro. Eliz. 769. Rol. Abr. 350. f ide poſt zog, 310. | 


8 
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liberty “ either to affirm it by Acceptance of Rent, or to diſſent to and * Page 306 
avoid it by bringing of Treſpaſs, &c. in the ſame Manner as if ſhe had 
been no Party thereto ; for her joining during the Coverturè, when ſhe was 
not ſui Juris, but under the Power of the Huſband, will not bind her after 
his Death; and if ſhe chuſes to avoid ſuch Leaſe, "notwithſtanding her 
joining therein, then it is ſo abſolutely defeated 40 initib as to her, that | 
the may plead. Non demifit, becauſe: as to any Intereſt that paſſed from 
her ſhe did not demiſe, nor in Truth had any Power to contract, but the 
whole Intereſt paſſed from the Huſband, and the Leſſre is in merely by 
virtue of the Huſband's Contract; and yet, becauſe the Leſſee by his 
Acceptance of ſuch Leaſe admitted them both to have Power te join 
therein, he muſt accordingly during the Coverture declate of the Leaſe by 
them both, as an eſſential Part of the Deſcription of the Leaſe whereby he 
makes Tülle. OI 59% e HTO 
Bot the Indenture or Deed Poll, whereby ſuch Leaſe was made, being 2 Co. 61. 
no eſſential Part either of the Deſcription or Leaſe itſelf, becauſe the Huſ- 3 Co. 21. 
band during the Coverture might have made it by ParoLonly ; therefore Saw . os 
it is neither neceſſary nor uſual for the Leſſee in his Declaration to make Gro, Elk. 
any Mentiom theref . hs ner 7 Poe & . 
webs. il 1 2 97 Sax. 109, 110, 112. Cro. Car. 527. 


So alſo if the Wife's Part in ſuch Leaſe were merely void, and her Yelv. 1 U i. 
joining therein would have no Effect to help the Deſcription of the Leaſe, , 2 Rich. - 
then the Leſſee ought in his Declaration upon ſuch Leaſe to leave our the F, 155 
Wife, otherwiſe his "inſerting of her as one of the Leſſors will vitiate his Caſe; and 
Declaration; therefore where the Huſband and Wife ſealed a Leaſe for the S. C. 
Years of the Wife's Lands, and at the ſame Time executed à Letter of 2 Bull. 13. 
Attorney to a third Perſon to deliver ſuch Leaſe as their Deed to the Leſſee, 4 
which he did accordingly, and then the Leſſee brought an Ejectment, and = 
declared of this by Baron and Feme; to which Not guilty being pleaded, 

this ſpecial Matter was found; and the Court, after Argument, gave Judg- 

ment that the Plaintiff had failed in his Declaration, becauſe, as this Caſe ' 

was, it was only the Leaſe of the Huſband ; for the Delivery of the Deed 

being eſſential to make it a complete Deed, this ought to have been done 

by the Wife herſelf in Perſon, for ſhe not being ſai Juris, could not by 

Juch Letter of Attorney delegate any Power or Authority whatſoever to 

another, bur ſuch Delegation was merely null and void; and by conſequence 

the Attorney's delivering it in her Name was to no Purpoſe, but it was 

only the Leaſe of the Huſband, as being only effectually delivered by him; 

and therefore the Plaintiff ought to have declared accordingly ; for upon 

the Matter it was no Leaſe by the Huſband and Wife, and then the Plaintiff 

declaring upon it as ſuch, hath failed in his Deſcription of the Leaſe where- 


þ * 2 * . 


on he was to recover. | 5 | | 
Accordingly in another Caſe, where in Ejectment the Plaintiff declared Ciro. Jac. 617; 

on a Leaſe by the Huſband only, and Not guilty pleaded, the like ſpecial Gardiner and 
Matter was found as in the former Caſe, and Exception taken to the De. Menus. 
claration, becauſe the Wife was omitted; yet the Court held the Declara- | 
tion good, and diſallowed the Exception, becauſe her Manner of joining in 

the Leaſe was merely void, as if ſhe had not been named therein, and then 
the Plaintiff in his Deſcription of ſuch Leaſe did well to omit her. 

But now if the Huſband and Wife join in a Leaſe for Years by Parol Cro. Eliz. 
of the Wife's Lands, rendering Rent, or if the Huſband ſolely make ſuch 656, 7 
Parol Leaſe, rendering Rent, this determines abſolurely by his Death, fo 2 
that no Acceptance of Rent, or other Act done by the Wife, vill prevent Cro Jac. 563. 
its Avoidance; the Reaſon whereof given in the Books is, that her Aſſent Pyer 91, 146, 
ought to appear to be given at the Time when the Leaſe was made, Leon. 192, 
which without ſome Deed or Inſttument in Writing it cannot do; but 2+: 

this ſeems a very indifferent Reaſon, when in the Caſe of * for 
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| — and ſuch as are a continuing Dettiment to the Inheritance; as wilful Waſte 


Leon. 247. 


f 
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Page 307 Years by the Huſband, ſolely by Deed, her Aſſent appears not at all, 
but rather the contrary ; and yet ſhe may affirm fuch Leaſe, if ſhe thinks 
fit, after his Death, as well as if ſhe had joined therein; therefore a 
better Reaſon for this Diſtinction ſeems to be, that the Inheritance and 
Right of the Eſtate continuing ſtill ia the Wife, notwithſtanding the 
Intermarriage, if the Huſband does nothing to diſcontinue or deveſt that 
Eſtate, all Charges of his thereout fall off with his Death, which deter- 
mines his Power and Intereſt over the Eſtate; but a Leaſe for Years 
being an immediate Contract for or Diſpoſition of the Land itſelf, if 
the ſame appears in Writing duly executed, ſo that there can be no 
Variation or Deviation therefrom: attempted by the Leſſee after the 
Huſband's Death; the Law ſo far gives Countenance to ſuch Leaſe, for 
the Encouragement of Farmers and Huſbandmen, that the ſame ſhall 
continue in Force till the Wife's actual Diſſent or Diſagreement thereto ; 
but becauſe there can be no ſuch Certainty of the Terms of a Parol 
Leaſe, when nothing appears in Writing to manifeſt them; therefore they, 
| like other Charges of the Huſband, fall off and drop with his Eſtate or 
_ Intereſt therein. 1 | | - 


Hutt. 102. If the Huſband and Wife make a Leaſe for Years of the Wife's Land, 
Cro, Eliz. without Reſervation of any Rent, yet it hath been adjudged that this 
Tackle 1 a\good Leaſe by them both during the Coverture, and that the Wife, 
Mor dani. after the Huſband's Death, may affirm the ſame by Acceptance of Fealty, 
or bringing an Action of Waſte; ſo that the Reſervation of Rent is not 
eſſential to the Exiſtence or Conginuance of ſuch Leaſe after the Huſ- 
band's Death, but only a Writing atteſting the ſame, and the Wife's 
Allowance and Approbation thereof; for as, the Huſband made ſuch 
Leaſe at firſt, without any Reſervation of Rent; ſo the Wife, if ſhe 
thinks fir, may continue the Leſſee in Poſſeſſion, after his Death, upon 
the ſame Terms. | 


2 Rol. Rep. The Huſband being ſeiſed of Copy hold Lands in Right of his Wife in 


3449 w=_ Fee, makes thereof a Leaſe for Years, not warranted by the Cuſtom, 
ro. Car. 7. 


eee which is a Forfeiture of her Eſtate; yet this ſhall not bind the Wife, or 


3 her Heirs, after the Huſband's Death, but that they may enter and avoid 


Cro. Eliz. the Leaſe, and thereby purge the Forfeiture; and the Diverſity ſeems 
149. between this Act, which is at an End when the Leaſe is expired or de- 
Head and feared by the Entry of the Lord, or the Wife, after her Huſband's Death, 


by the Huſband, or ſuch Acts as tend to the Deſtruction of the Manor, as 
Non- payment of Rent, Denial of Suit or Service; ſuch Forfeitures as theſe 
bind the Inheritance of the Wife after her Huſband's Death; but in the 
other Caſes the Huſband cannot forfeit by his Leaſe more than he can grant, 
which is but for his own Life, . 
Cro. Eliz. If the Huſband, ſeiſed of a Copyhold Manor in Right of his Wife, 
475+ lets Copyhold Land, Parcel thereof for Years, by Indenture, and dies, 
2 Ver this ſhall not deſtroy the Cuſtom of demiſing by Copy, becauſe the Wife 


may enter and avoid that Leaſe, the Huſband having no Power by his own 
Act or Diſpoſition to bind the Inheritance of the Wife. | 
Cro. Eliz. A Man ſeiſed of Lands, in Right of his Wife, makes a Leaſe for 
216. Years thereof by a Parol, and then he and his Wife levy a Fine to a 
2 Co. 77. Stranger, and die; it was adjudged, that the Conuzee of the Fine ſhould 
Harvey and Avoid this Leaſe; for being made by Parol only, it was abſolutely void 
Thomas. as to the Wife, ſo that no Acceptance, or Act of hers, after his Death, 
+ See the laſt could make ir good ; and then the Conuzee, who came in wholly by the 


| Caſe in fo, Wife, ſhall take Advantage thereof as the Wife herſelf ſhould have done, 


306. for the Huſband's joining in the Fine was only for Conformity; for the 


whole Eſtate and Inheritance paſſed from the Wife, and nothing from the 


Huſband ; and of void Acts, or when they begin to be ſo, Strangers may 
have the Benefit. ITE 


But 


5 - 
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But where the Huſband and Wife by Indenture made a Leaſe. for Page 308 
Ninety-nine Years: of the Wife's Lands; though without Reſervation of 3 Leon. 1535 
Rent, and after joined in levying a Fine of the Nevetſion to a Sttanger ; Gd. Eli: 
the better Opinion was, that the Conuzee ſhould hold ſubje& to this 152. + 
Leaſe, for being by Indenture, it was not abſolutely void, but only void: Care and 
able by the Wife after her Huſband's Death; and then when ſhe joins Oi. ,t. 
in a Fine of the Reverſion, before her Time of Election for Avoidance 


— 


thereof comes, this deſtroys her oπ¼n Power of Election, becauſe now 


ſhe has nothing more to do with the Eſtate; and it cannot transfer a like 
Power of Election to the Conuzee, becauſe that was a Thing merely 
in Action, and peculiar to the Wife, in regard of her Coverture, and con- 
ee the Leaſe is become abſolute, and the Conuzee ſhall hold ſubject 

A. and B. Joint-tenants for their Lives, A. takes C. to Huſband, and "7 . 
they, by Indenture, let their Moiety for twenty-one Years, reſerving 401. - . 
Rent; then the Wife dies, and B. the ſurviving Joint-tenant, would 3 Bulſ. 272. 
have avoided this Leaſe, as the Wife might have done if ſhe had ſurvived Hob. 204. 
her Huſband ; hut it was adjudged, that the Leaſe being only voidable, _ _ 
and not void, gucad the Wife, by her Death this Power of avoiding it is > Mod. 100 
gone, and cannot be transferred to the ſurviving Joint-tenant, who claims Are, if the 
not under, but paramount her; and then the Leaſe is become unayoidable Huſband in 


during the Life of the other Joint-tenant, for the Leaſe, being good at firſt, hi? Caſe, bas 


any, and 


the Wife's Diſagreement to make it void, was more neceſlary than her hat rene. 
Agreement was to make it good. Sn iet men dy for the: 


; | 1% 3446 3, 46-2, thi ; e ro BROAD Ie 
curred after the Wife's Death, for the Reverſion to which it Was incident goes to the ſurviving Joints 
tenant, but he being in of that by Title Paramount, the Leaſe has nothing to do with the Rent, and the 
Huſband, for want of a Reverſion, can neither diftrain not avow for the fams/ But Qi, if he may not 


maintain an Action of Debt or Covenant in Law, or expreſs Covenant for Payment of the Rent, if the | 


were any; & vide Bro. Tit. Leaſes 4. Det. 7. Dyer 28. b. 29. a. Rol. Rep. 442 | 


"Huſband and Wife, Joint-tenants for ſixty Years, if they, or either of Cro. Eliz. 


them, ſo long live, the Huſband by Indenture lets the Land for fifty 287. 
Years, a4 commence. immediately after his. Deceaſe, and dies, the Wite ———_ 
ſurviyes; and if this was a good Leaſe to bind the Wife, was the Queſtion. zocor, 
It was ohjected, that it could not bind the Wife, becauſe it was not to Co. 155 
commeace till after the Huſband's. Death; that he might have outlived 8. C. 

the whole Term; and therefore it was as if he had granted the Term to 
commence after his Death; which being but a Grant of bare Poſſibility, 

had been clearly void. 2.. It was objected, that the ' Huſband dying be- 

fore the Leaſe took effect, the Intereſt in the whole Term veſted in the 

Wife by Survivorſhip, and then the Huſband's Diſpoſition, which took 

not effect till his Death, came too late to prevent it; but notwithſtanding 

it was adjudged to be à good Leaſe, and not like the Caſe put of a 

Grant of his Term after his Death, for there nothing paſſed till his 


Death but a bare Poſſibility only; but here a good Term is created in 


Intereſt preſently, to take effect in Poſſeſſion after his Death. 3. That 
the Huſband having an Intereſt to diſpoſe of, he might in his Lifetime, 


| have diſpoſed of the whole Term, and it would have bound his Wife; 


then here when he hath, by an Act executed in his Life-time, diſpoſed of 
an Tatereſt in Part of the Term; this, by the ſame Reaſon, muſt be good, 
„„ % % / X ( 

Huſband and Wife made a Leaſe for Years, by Indenture, of the Dyer 159. 
Wife's Land, reſerving Rent; the Leſſee enters ; the Huſband, before Rol. Abr. 
any Day of Payment, dies; the Wife takes a ſecond Huſband, and he Wi. . 
at the Day accepts the Rent, and dies; and it was held, that the Wife proc ys 
could not now avoid the, Leaſe, for by her ſecond Marriage ſhe transferred 
her Power of avoiding it to her Huſband, and his Acceptance of the Rent 

inds. her, as her own before ſuch Marriage would have done; for he 
by the Marriage ſucceeded into the Power and Place of his Wife, and 

Vol. III. KEE 5 C Wjhat 
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Leales ann Terms fo Mears 


Page zog *what ſhe might have done, either a8 to Affirming or Avoiding ſuch Leaſe, 
before Marriage, the ſame may the Huſband do after the Marriage. 
Plow. 93. A Woman, Guardian in Socage, marries and joina with her Huſban 
Oftern and by Indenture, in making a Leaſe for Years of the Ward's Lands, yer after 
Jay. her Hufband*s Death ſhe may avoid the ſame; for though the Huſband 
eis bhas abſolute Power 10 diſpoſe of all Chattels, either Real or Perſonal, | 


— 


* whereof he is poſſeſſed in Right of his Wife, and the Wardſhip of the 


Body and Land, in this Cafe, is but a Chattel; yet the Wife 

poſſeſſed of it in Right of the Infant, and accountable to him for the Pro- 
fits when he comes of Age, the Huſband's Diſpoſition ſhall not bind her 
after his Death, but that ſhe may avaid it in Right of the Infant, whoſe 
Guardian ſhe ſtill continues to be; and her on joining in the Leaſe was 
not material, becauſe ſhe was then under Coverture, and had no diſpoſing 
„. As the Wife's Acceptance of Rent or Feaky, Sc. will make and 
ogy unavoidable Leaſes for Years; made by her and her Huſband, * ber 
403. Huſband ſolely, if it be by Indenture or Deed Poll; ſo if the Wife die 
5 before her Huſband, the fame Election and Power of affirming ot avoid. 
ing ſuch Leaſe deſcends to her Iſſue or Heir; for ſuch Leaſes are good, 
till thoſe who ſucceed to the Efate defeat and avoid them by their Dif- 

agreement thereto. 8 $147 at 


© Yelv. 78. Therefore where a Woman Tenant in Tail, having Iſſue by a former 


Teffery and Huſband after his Death married a ſecond Hufband, and they, by In- 
Ob denture, joined in a Leaſe for Years of the Wife's Lands, rendering Rent, 
and then the Wife died without Iſſue by the ſecond Huſband, fo that he 
was not intitled to be Tenant by the Curteſy, yet it was held, that till the 
Iflue by the firſt Hufband entered, this Leaſe remained good; and there- 
fore the Huſband there recovered in an Action of Covenant. againſt the 
Leſſee, upon Iſſue found for him, that there was no Entry made by the 
Wife's Iſſue, becauſe till then the Leaſe was till ſubſiſting, and conſequent- 


ly the Leſſee bound by his Covenants in fuch Leaſe, WEL. 
H. 6.43. So where a Man ſeiſed of Land in Right of his Wife, makes a Leaſe 
ro, Tit.. for Yeats, rendering Rent, and then his Wife dies without Iſſue by him, 
Hoowry 123. hereby he is not Tenant by the Curteſy, but bis Eftate determined; yet 
he may avow for the Rent till the Heir hath- made his actual Entry, 
becauſe the Leaſe was at pri cw and drawn out of the Scifin of the 
Wife; and therefore, till the Entry of the Heir, remains good: between 
the Leſſor and Leſſee, ſo that the Leſſee rn an Action of Co- 
venant, and the Leſſor diſtrain and avow for the Rent, till the Heir hath 
entered. | CCC 1 oct 


# 
* 


p 
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Of Leaſes made by Huſband and Wife purſuant to 32 H. g. c. ab. 
11 | e . 1352 11 „ A; 1 4477 © 47 is IF Ic 31341 


32 H. 8. c. _ This Statute hath made an Alteration in the Common Law, and enabled 
28, all Huſbands, ſeiſed of Lands in Right of their Wives, co make Leaſes 
| for Twenty-one Yeats, or three Lives, obſerving the Directions therein, 


mentioned; and ſuch Leaſes to bind the Wives and their Heirs, ſo, that 
hey cannot now, after the Huſband's Death, avoid ſuch Leaſes, as they 
might have done at the Common Law; but if the Directions in that Sta- 
ttlte are not obſerved, then the Common Law takes place, and the Wives 
and their Heirs are at liberty to avoid ſuch Leaſes in the ſame Manner as. 
But as to the ſeveral Qualifications requiſite to make ſuch Leaſes good 
and binding, they being treated of at large under the Head of Leaſes by 
Eccleſiaſtical Perſons, Letter (E, g27,) we ſhalt here only inſert one Caſe 
for the better Underſtanding of the Statue. 
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.* Huſband and:Wife, the Huſband purchaſed Land to him and bis Wife, ® Page 310 
and their Heirs, and afterwards he, without his Wife, lets this Land for. Cro. Jac. 22. 


| ſixty Years, (a) if they ſhould fo long live, rendering 280 J. per Ann, Sith ver. 


Rent at the two uſual Feaſts, during the Term, then the Huſband dies; ms, 
and if this Leaſe ſhould bind the Wife, by the 32 H. 8. cap. 28. was the there was no 
Queſtion ; and it was held by three Juſtices that it ſhould; for the Words, Queſtion 

of the Act are, That all Leaſes to be made by any Perſon or Perſons baving made upon 


am Eſtate of Inheritance in Fee-fimple or Fee-tail, in the Right of their, bele Words, 


Wives, or jointly with their Wives, ef an Eftate of Inheritance, Made be ore; 1 
the Coverture or after, ſhall be good, provided that the Wife be made a 22 —— of 
to every ſuch Leaſe to be made by ber Huſband of any Mangrs, &c. being the the Leaſe, | 
Inberitance of the Wife ; and that every ſuch Leaſe be' made by Indenture 8 Aa 
the Nome of the Huſband and Wife, and ſhe to ſeal the, ſame, and that the Rent, miued the 
be reſerved to the Huſhand and Wife, and to the Heirs of the Wife, according, Leaſe by the 
to ber Eftate of Inheritance therein ;' ſo that the Wife is appointed to join Death of 
only when ſhe hath the ſole Inheritance by the Appointment of the Rent, either 1 | 
to be reſerved to the Heirs of the Wife, and not when ſhe hath a joint V 78 
Eſtate, as in this Caſe; and then clearly, by the Body of the Act, the C uri 


Wr nts . e e das 3. 9. 
_ Leaſe by the Huſband ſolely is good, andthe Proyiſo does not extend to it. 


„* 


— 
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(D) Of Leaſes by Tenant in Tail: And herein, 


5 ——_ 1 _ "4 = a abt di. tes 2 1 
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1. What Leaſes Tenant in Tail might have made by the Common | 


Law 5 
S +» * 

: * 

1 a 3 * 
£ * 1 1 


T5 Tenant in Tail after the Statute de donis had made a Leaſe for Co.Lit.45. b. 
Tears, and died, this Leaſe was not abſolutely, determined by his He 
Death, but the Iſſue in Tail was at Liberty either to affirm or avoid it 
as he thought fit; and the Reaſon , why ſuch , Leaſes for Years were nog 
held to be abſolutely determined by the Death of the Tenant. in Tail, who 
made them, was, either becauſe they were drawn out of an Eſtate o 
Inheritance, which by Poſſibility might continue for ever, and therefore 
was capable of enduring ſuch a Leaſe for Years thereof; or becauſe bein 
executed by the Entry of the Leſſee, there ought to be an. Ack of 
equal Notoriety to defeat and undo it; which if the Iſſue in Tail thought 
fir to waive, the Lefſee then continued his Poſſeſſion in virtue of the; 
firft Contract and Entry; and this was but a reaſonable Liberty given to 
the Iſſue in Tail, becauſe it might wel be ſuppoſed that his Anceſtor was, 
not qualified to keep all his Poſſeſſions in his own. Manurance and Occu- 
pation, but muſt neceſſarily let them out to Farmers and Huſbandmen,, 
who, by their Skill and Underſtanding, in the Arts of Agriculture and. 
Huſbandry, would be beſt able to preſerve and improve the Soil ;. and 
oy their yielding; an annual Rent or Income to the Leſſor or Tenant in 

ail himſelf, would enable him equally. to provide for the Neceſſities 
and Exigencies of himſelf and his Family; and ſince the Iſſue in Tail, 
1 =o" to, * | W 1 ang s > of 25 Anceſtor, 
might be ſu equally ignorant of the Way and Manner of improving 
and man my them to the . beſt Adyantage, and — therefore be 
under the like Neceſſity of letting them. out to others, and yet, perhaps, 
not be able to get ſo good a Rent or Income for them; therefore to pre- 
vent the Charge and Trouble of renewing ſuch Leaſes, or the Difficulty. 
ef finding out new Tenants upon every Death, the Law thought fit not 
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* to intermeddle one way or another there with, but left it to the Choice of 
the Iſſue in Tail, whether he would continue them or not. Another Rea 


ſon why the Law would not condemn ſuch Leaſes as abſolutely void by 
the Death of the Tenant in Tail, might be the Diſcouragement that would 
thereby ariſe to Farmers and Huſbandmen, who would not be eafily in- 


ſions, which they were. to hold by ſo precarious a Title as the Li 


| | ife of the 
Tenant in Tail only; and therefore, for theſe and other Reaſons, ſuch 


Leaſes for Years were not looked upon to be abſolutely void and determined 
by the Death of the Tenant in Tail who made them; but the Iſſue in Tail 


ſucceſſively, as each came into the Eſtate, was at liberty either to continue 


or avoid them, as they found convenient; and by this Liberty the Iſſue in 


Tail was ſufficiently ſecured againſt any Injury or Inconvenience ariſing 
from the Contracts or Leaſes of his Anceſtor, and the Statute de donis in 


no Danger of being impeached, ſince it was in the Iſſue's own Choice to 
conſider thereof, and to govern himſelf accordingly, either in the Affirm- 


(a) 7 Co. 35. 
36. Count of 


Bedford's 
Caſe. 


ance or Avoidance of ſuch Leaſes, as he found moſt for his Advantage; 
therefore (a) Acceptance of the Rent, or Fealty, or bringing an Add ion 
for Recovery thereof, or an Action of Waſte, were ſuch Acts as amounted 
to a Confirmation of the Leaſe, becauſe theſe plainly manifeſted his Intent 


Bro. Tit. Ae- to continue the Leſſee in Poſſeſſion upon the Terms of his Leaſe ; and by 


ceptance 10. 


Dyer 46. a. 


ceptance 13, 


conſequence ſuch Iſſue could never afterwards avoid it during his own 
Life. | | 


| 2 my If Tenant in Tail makes a Leaſe. to A. for twenty Years, and the 
.* . + LIC= 


Leſſee makes a Leaſe to B. for ten Years, and then the Tenant in Tail 
dies, and the Iſſue accepts the Rent of B. this is no Affirmation of the 


Leaſe, becauſe B. was under no Obligation of paying his Rent to him, 


and is anſwerable for it over again to A. and therefore his Payment to 
the Iſſue in Tail was voluntary, and in his own Wrong, and the Iſſue's 
Acceptance thereof not concluſive more than if he had received it of a 
mere Stranger: And by conſequence ' the Iſſue in Tail, notwithſtanding 
fuch Acceptance, may enter and avoid the Leaſe z but if the Iſſue had ac- 
cepted the Rent from A. this had amounted to a Confirmation of the 
Leaſe made to A. and by conſequence he could not after avoid the Leaſe 
to B. which was derived thereout; but if 4. had aſſigned five Acres of 


the Land in Leaſe to B. for the Reſidue of twenty Years, and the Iſſue 


in Tail had accepted the Rent from B. this would amount to a. Confirm- 
ation of the intire Leaſe to A. becauſe” the Rent iſſuing out of the Whole, 
and out of every Part of the Land, B. as to theſe five Acres, ſucceeded 


in the Place of A. by having his whole Intereſt therein; and then the Iſſue 


Dyer 51. b. 
7 Co. 37. à. 
Rol. Rep. 
260, 403. 


in Tail, by Acceptance of the Rent from one, whoſe Part, as to him was 
equally chargeable with the whole Rent, hath given his Conſent, that the 
whole Eſtate chargeable therewith ſhall continue, though he choſe to take 
his Rent out of Part only; for otherwiſe he would do Injuſtice to A. who 
would be liable to make Recompence to B. for the Overplus of the Rent, 
and yet have no Recompence himſelf, if the Ide might defeat the Reſidue 
of the: Leaſe remaining in his Hande. 

"Tenant in Tail, before 27 H. 8. zap. io. of Uſes, made à Feoffment in 
Fee to the Uſe of himſelf and his Heirs: And affer de 78d his Feoffees 
made Leaſe for Yeats, rendering Rent, and after the Statute made, Te- 
nant in Tail dies ſeiſed, and his Iffue aliens the Land by Fine before Entry 


3 Leon. 154- upon the Leſſee, or Receipt of the Rent; and the great Queſtion was, if 


2 Bulſ. 44. 
4 Mod. LL 


be might after avoid this Leaſe; and by the better Opinion of the Juſtices 


of both Benches, preter Sanders, che Alience could got avoid ity wherher 
he received the Rent or not, for the Leaſe was not abſolutely void by 


the Death of the Tenant in Tail, but only voidable by the Iſſue by his 


Entry; then when the Iſſue, before ſuch Entry, conveys over the Land 
GC | | | to 


ö 


QT = * oO Fo 


— 
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hence, and dies, and the Iſſue within the ten Years enters and makes a Plow. 436. 
Feoffment in Fee, the Feoffee, at the End of the ten Years, ſhall have it 


as Iſſue in Tail, and he had 
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* to, a Stranger, the Leaſe being not then avoided, continues till a Charge 


We Ie 3 


Pi Page 312 
upon the Eſtate, and the Stranger cannot enter to avoid it, becauſe. a. 


Right of Entry can no more be transferred to a Stranger than a Right of 

Action, and by conſequence the Conuzee muſt hold ſubject thereto, having 

no Means to avoid it. J e 

If Tenant in Tail enfeoffs his eldeſt Son within Age, and he after full Co. Lit. 349. 
Age makes a Leaſe for Years, and then the Father dies, whereby he is a. Moor 313. 
remitted to the Eſtate-tail, yet he ſhall not avoid the Leaſe; ſo if the Dyer 51. b. 


Son had diſſeiſed his Father, and had made a Leaſe for Years, and then 


the Father had died, by which the Diſſeiſin was purged, yet the Leaſe 


would continue good and unavoidable, becauſe in theſe Caſes the Eſtate, | 


out of which the Leaſe was derived, is not defeated, but only the Nature 
of it altered and changed; and the Leaſe for Years being an. immediate 


Diſpoſition of the Land itſelf, ſo long as that continues in the ſame Perſon 
That made the Leaſe, fo long there is an Eſtate capable of enduring the 


Leaſe, and conſequently the Leſſor ſhall not avoid it; but if the Son after 
ſuch Feoffment or Diſſeiſin had at full Age granted a Rent-Charge, 
Common of Paſture, Cc. and then the Father had died, this Remitter and 
Alteration of the Nature of the Eſtate would diſcharge the Land of thoſe 
Charges, becauſe being granted ar firſt out of a defeaſible Eſtate, they were 
of courſe liable to be defeated with that Eſtate, and when that Eſtate is 
defeated and gone, ſuch collateral Charges drop and fall off with it; bur 


the Leaſe for Years, in the other Caſe, carries the very Poſſeſſion of the 


Land itſelf, and then the Alteration that is made by the Remitter can only 
work upon the Reverſion which was left in the Leſſor, not upon'the-Poſ-  - 
ſeſſion of the Leſſee, which was divided and taken out of the Eſtate before 


that Remitter took effect; and the Leaſe being made when he was at full 


Age, prevents che Operation of the 


Remitter as to that Leaſe, which was 
his own Act. : fr 


ade a Feoffment in Fee to the Uſe of himſelf and his 


o 
rc 


Tenant in Tail m 


Heirs, and after made a Leaſe for Years, rendering Rent, and died; the aw 


Ifue accepted the Rent, and it was eld, that this did not affirm the Leaſe, wag 
becauſe the Iſſue was remitted to the Eſtate- tail by Deſcent, and ſo the 


Leaſe utterly void, being made by the Father, then Tenant in Fee-ſimple; : 


and the Difference between this Caſe and the Caſe next but one 5511 
1 ſeems to be, that the Leaſe there being before 27 H. 8. cap. 10. 


the Poſſeſſion paſſed from the Feoffees, and not from the Tenant in Tail 
himſelf, and then when that Statute came, it could not execute the Poſſeſ- 


ſion to the Uſe, as to the Reverſion which was left in the Feoffees; and ſo 


the Poſſeſſion of the Leſſee continued untouched by that Statute, and drawn 


out of the legal Poſſeſſion of the Feoffees, and then the bare Remitter of the 
Iſſue, as to the Reverſion, could not defeat the Poſſeſſion of the Leſſee, 


which was not drawn out of any Eſtate his Anceſtor had then in Poſſeſſion, 


but he muſt avoid it by Entry upon the Aid and Conſtruction of the Sta- 


tute de donis; but in this the Leaſe for Years is drawn out of the Fee- 


ſimple and Eſtate, which the Tenant in Tail had in Poſſeſſion himſelf; | 


and then the Remitter, which is wrought by the Deſcent, defeating that 
Eſtate, avoids the Leaſe likewiſe. - oc | 


If Tenant in Tail makes a Leaſe for ten Years to ; begin ten Years Dyer 279. a. 


Election either to affirm-and make good ſuch Leaſe, or to avoid it; for 


and none had a Right to enter but the Iſſue in Tail, for the Time of the f 
Leeſſee's Entry was not yet come; then, when the Iſſue enters generally, 


j 
his primary Right was, in reſpect of the Inheritance, deſcended to him 


no Occaſion to direct his Entry at that 
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* Page 313 „Time te any yours Purpoſe; and therefore his Entry ſhall be intended, in 


roſpect & of the Eſtate · tail deſcended to him; and when after ſuch. Entry. be 
makes a Feoffment in Fee to a Stranger, this transfers the Poffeſſion juſt 
in the ſame Plight as the Iſſue in Tail himſelf had it, withovr atiy Ting 
done to, determine his Election one Way or another; and then d Lame 
Power & Election paſſes incorporated i in the Peoffment ; and the Feoffee, 
when the Time for making uſe thereof is come, may uſe it either to geter- 
mine the Leaſe by ouſting the Leſſer, ot to affirm or make | it good. by Ae- 
ceptance of Rent from him. 


Dyer 279. a. If Tenant in Tail makes a Let bor Years, to begin after bis Drath, 


Plow. 436. 


rendering Rent, and dies, and the Iffue accepts the Rer yet Manwod was 
of Opinion, that he might notwithſtanding enter, a 150 avoid the Leaſe , 
and the Reaſon he gave was, becauſe the Leafe did not take effect in Poſ- 
ſeſſion during his Life ; ſed Carlyn hoc neguvit; and it ſrems with goo! 

Reaſoniz for ſince the Eitate-rail is is an Eſta ate of Inheritance, capable © 

enduring ſuch a Leaſe, where the Difference is between letting it to begin 
preſently, and fetting it to begin Aer his Death, or, as it is in the next 
preceding Caſe, to begin ten Years hence, when de himſelf dies in the mean 


Time, does not at all appear; for the Leaſe. binds from the Time of the | 


making in one Caſe, as Well as in the other, though the Time of their Com- 
meneement in Pofſcſlion be differept ; and ſince the Iſſue in Tail is no more 
bound by the one than the other, ir ſrems hard and 4nconſiſtent to take 
from him his Power of Election to continue the one Leafe, and yer allow 


le) But gueere; it him in the other; therefore it fhould ſeem the Leaſe in either Caſe = 
for in Carth. (a) abſolutely void, but that the Iſſue hath Election to continue or avoid 
258. in the it, as he himſelf thinks fit, and by conſequence his Acceptance of the 


Caſe of Sy+ 
monds and 


Rent hath determined his ones ty continue the Leaſe, and then he can 


Cudmere, it is never enter after to avoid it. 
ſaid to be a- 
i — nd pie ty ts Court, that If Tenang in Falles,; Lene of ny of the 1 & ina | to 


7 Co. 42. 


ath, this is void ab initip 3 and ſo is Cro. Jac. 45 f. 
If a Tenant in Tail makes a Leaſe for Life, by which he gains a new 


Os. Lit. * Reverſion in Fee during 1 R. Life of Tenant for Life, and after he gtants a 


Co. 147. 
Moor 325. 


Vent. 357. 5 Y 


Anonymus. 


Rent-chargs or A Leaſe for Years, and then the Tenant far Life 
9 05 who y h ecame again Tenant in Tail, 2nd the Reverſion in Fee, 

0 hang the Rent- charge or Leaſe for Years were to take effect. de- 
| oF ed jall Ude eaſe ar Remy eulen good again himſelf, becauſe 
thoug h the . gran out of a defealivle PoGeſſion, yet they were 

grate . e 55 im who had. : true and antient Right in him, and 

fuch Grant as Le would, haye bound both, if the defeaſible Poſfeſſion 
had been in 20 and, and the antien Right inanather, and both had join- 

ed therein; ſo by the ſame Reaſon, when ſuch: defeabble: Pol:Gion: and 
. Guter nk e we in one Ferſod, and he makes fuch Leaſe. or 


Gtagt, tho P cone fails, yet the other will be _ in to ſupport. them ; 
ſo if 9 75 t in del ze ad made 90 Feoffment in Fes upon condition to 
; the Uſe of himſe ach his Heirs, and then had mage f * Leaſe, or granted 


fuck Rent-charge, and after the Condition were brokiess yet the Leaſe or 
Grant would ſtill wy good againſt him duriag bis own Life; becauſe 
1116 1 one who, had all the Te bath, tient and news, in him ar che 
| making of 10 oting thersof 1 
enant in, T. e . B; in Tal, 4. makes Leaſe far che 
JJ of the ets 10 We hn the Statute of 32 H. 8. cap. 28. and 
6, leavi ing B, in Remainder. his Heix, B, by Iadenture makes. a Leaſe for 
N 10. 0 1 the Duath of tbe Tenant for Life, rendering 
1 chen the SOAR for Life e upon Conditiomand:dies, 
| fers A compo Ke ovxery..with,.Gogle Voucher, and: dies, the Leſſee 
the Your enters, an © Heic of B. diſtrains for the Rent 3 and if this 
” "Diſtreſs was lawful, wa the Queſtion, For the Leſſee it was * 
BY: 80 2 | 9 that 
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®rhat it was not; for either B. was remitted by che Sürrender, or he was *Page 314 
not; if he was temitted, then the Leafe for 99 Years, Which was derived 
out of the new Reverſion in Fee, and defcended to him flom A. was by fuck 
Remitter determined; rhe Reverſion out of which it was derived being 
vaniſhed and gone; and then he could not diſtrain for Rent „ ee | 
was in Being; or if he was hot remitted, the Acceptance of the Surrender 
being his own Act, and but upon Condition, then he was fill in of the 
defeaſible Eſtate deſcended to him ftom H. and by conſequerice His Reco- 
very with ſingle Voucher could not bind his Tntall, nor the Remainder over; 
and then when he died without Iffue, (as to make it a Caſe it ſhould feem 
he muſt) both his defeaſtble Eſtate by the Death of the Tenant for Life, 
and his own Eſtate-Tail were determined and gone; and conſequently, ad- 
itting the Leaſe continued, (which it did not) yet His Meir was not intitled 
to the Rent, but thoſe in Remainder; but it was adjudged in C. B. that 
the Diſtreſs was lawful; for the Leaſe for Life made by A. could be a Dif- 
continuance no longer than during the Life of the Leſſee; thep when B. 
after the Death of A. made a Leaſe for go Years by Indenture, die having 
then the Right of the Intail in him, clodthed with a deftafible Fee-ſimple, 
this Leaſe when the Diſcontinuance was 'xt au end, (as it was by the Sur- 
render of the Tenant for Life, or at ſeaſt by his Death) is good againſt 
himſelf by Eſtoppel, if not in point of Intereſt; afid then; he being Tenant 
in Tail, the Recovery with ſingle Voucher birds that Eftate-tail and Res 
mainder, and by conſequence his Heir has a gvod'Titke to the Rent, = 
his Diſtreſs well taken for it. Vote; A Writ of Errot was brought o 
this Judgment in B. R. and the Caſe is argued, but no Judgment appears, 
nor are the Reaſons before-mentioned taken notice of in the Report; but 44D 
yet they ſeem eaſily deducible from the Report, and are the chief 1 8 1 
(as it ould ſeem) upon which the Judgment in C. B. could/be founded. 8 
A. Tenant for Life, Remaindef to B. in Tail, F. lets to C. for Years; Dyer $1. bi 


to commence after the Death of A. then B. _ a 2 to D. aiich in Margin, 
dies, the Leaſe for Years hölds good apainft D. In this Caſe it tuft | 


' intended that the Recovery was fuffeted after the Death of A. for during 
his Life B. was not Tenant to a P/4cipe ; then admitting the Recovery 1 
be after the Death of 4. this was after fych Tithe as the Leale' tobk 
effect againlt B. fo as ro be gs F =_ 5 z and when 
afterwards ſuffers 4 Recovery, this ba the Eſtate- Tail, in reſpekt e 
which only the Leaſe was voidable, ahd by confequence the Retovere 
who has _ thar Eſtate-Tail, cult hold fubject ro the Leaſe, and can n 
„% ))“ OLED Rd 
2 80 Tenant in Tail, with Power to make Leaſes, &ft.. mide 4 Leaſe fot 1 
twenty-one Years not 1 to bis Power, and then levied a Fine; ind gia, 260, 
died, leaving Iſſue; and if the Condzee thoutt avoid this Leaſe, as the Iſſue Raym. 132. 
might have done, if the Fine had not been I&vied, was the Queſtion!; for Keb. 778. 
the Leaſe did not take effect during oe of the Tenant in Tail; aud it Poo ot 
was agteed, that (a) if Teriarit in Tail grant a Rent, or acEnowliege 4 Mod. 6. 
Statute, or make 4 Leaſe for Years to begin after his Death, that theſe ares. C. cited, 
voidd as to the Iſſue, and not merely yoidaBJe; but if Tenant im Tail thakes a and there faid | 
Leaſe for Years without Reſervation of atly Rent, this is . yoid, but gnly 77 james i 
voidable, becauſe the Iſſue may affirm it by Acceptance of Fealty ; and by 1s neither : 
1 2222 n 
ported in the Books ; for upon the Roll it we chu: A Mar ſeiſed in Fee made a Leale for 99 Years, 
"If three Perſons ſo long lived g; chen he ſettleg the Reverſton upon himſelf in Fail, wich Powef to make 
ane rene 
and not the Father, (as it is reported in the Books) levied a Fine, and fold the Reverlian ; the firſt Leaſe 
f determined, and the Court thought the Cob, might avoid the ſecond Leafe, becauſe it never was in the 
Election of the Tenant is Tail, or hi- Iſfue, to/avold it} they having coiiveyed away their Eſtabes before 
this ſecond Leaſe mas to commence; for if Tenant in, Fail: makes u Leaſe to'camwence is pre/tnti, and 
 .canveys away his Eftate by Fine, the Conuzee muſt hold it charged with ſuch Leaſe ; ſeeas where it is to 
commence” in futuro, becauſe it cannot be avoided before its Commencement z but no Judgment was given, 
(a) FideCto. Jac. 455. Griffin and Sanbope, ; | 


et Md. e 
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05 Page 315 all, except Twiſden, the Leaſe in che principal Caſe was held not to be- 

| abſoiutely void upon the Death of the Tenant in Tail, but only voidable, 

becaule it was an immediate Diſpoſition of the Land-itfelf, and therefore. 

differed from the Caſes, of collateral Charges granted thereout; and they 

held it to be for the Benefjt of the Iſſue to have ſuch Leaſes only voidable; 

and ſo indeed it is, as appears by all the Caſes and Reaſons before men- 

tioned; then this Leaſe not being abſolutely void, but only voidable, when 

the Tenant in Tail levies à Fine, by which he binds the Eſtate-Tail, and 

bars the Iſſue before the Time of Election for Avoidance thereof is come; 

this does not make the Leaſe indefeaſible, but transfers the Eſtate charge 

able with the future Leaſe juſt in the ſame Manner it was in the Hands of 

the Tenant in Tail, without any Act done either to affirm or avoid it; and 

then the Conuſee, when the Leaſe is to commence in Poſſeſſion, myſt have 

the ſame Election of avoiding or affirming it, as the Iſſue in Tail would 

have had; for if the Leaſe was voidable, and the Levying the Fine before 

its Commencement had no Influence upon it one way or other, then it muſt. 

continue voidable till, and it muſt continue ſo only as to the Conuzee; for 
the Tenant in Tail, or his Iſſue, have nothing to do therewith, and by 

; conſequence, if it does not continue voidable as to the Conuzee, then he 


(b) For which 
vide 2 Lev. 
27, 28. 
Mod. 109. 


may uſe his Power either to affirm or avoid it, as he ſees moſt convenient; 
and a Diverſity was taken between a voidable Leaſe by Tenant in Tail, 
which is to commence in præſenti, and ſuch voidable Leaſe as is to com- 
mence in Tab for (5) if Tenant in Tail makes a Leaſe for Years to 
begin preſently, which is not warranted by 32 H. 8. cap. 28. and conlequents 
ly: is voidable by his Iſſue, if he in the mean time conveys over the Land 


Benſcn verſus by Fine, the Conuzee ſhall hold ſubject to that Leaſe, and ſhall never aftet 
Baron and avoid it, becauſe, the Leſſee was then actually in Poſſeſſion of his Leaſe, 
udn. and ſo that Poſſeſſion divided and taken out from the Inheritance which the 
|  Conuzee purchaſed; and then the Right of Entry, which would have come 

do the Iſſue, and was neceſſary to the Avoidance, thereof, cannot by the 

Fine be transferred to the Conuzee, who is a Stranger; and the Iſſue is 

bound by the Fine from making any uſe of that Right of Entry, and by 

conſequence the Leſlce ſhall take Advantage thereof, and hold his Leaſe 

without Avoidance from either; but where ſuch voidable Leaſe is to com- 

ener ee and before the Commencement of it the Tenant in Tail 

levies a Fine to. a Stranger, there the Election to avoid or continue it paſſes 

incorporated in the Fine, and it cannot be ſaid to be either a Right of 

Entry or a Right of Action; for the Leſſee not being yet in Poſſeſſion, no 

Entry is needful or can be mide to avoid his Leaſe, and the Fine has no 

Effect upon it one Way or other, but leaves it juſt, as it was; and by con- 

3 ſequence being voidable after the Five as much as ir was before, the Conuzee 

only can uſe the Power of avoiding or continuing it, ſince the Iſſue is bound 

by the Fine, and has nothing to, do with it, and it muſt continue the 

ſame after the Fine as it was before, becauſe the Time for its Commence- 

ment was not then come; and it could not be either affirmed, or avoided 

before it had a Beginning, and ſo it ſhould ſeem to be; and for the ſame 
Roecaſons, where Tenant in Tail makes a Leaſe for Years, to begin expreſly 
(c) But guere aftet his Death, this is not abſolutely (c) void by his Death, but only void- 
& vide ſupra. able, notwithſtanding the Opinion at the Beginning of the Caſe. 

Rol. Repr. Tenant f a Man cad.” 10. made a Feoffitient in 


7 : 4 


1 
.. 


©, Tenant in Tail of or before 27 H.8. | 
260 Bridg- Fee to his own Uſe, and died, and in the Time of the Iſſue the Statute of 
man and  Uſes:is'made, and after the Iſſue makes a Leaſe for Years of a.Tenement, 


| Porter  -Parcel of the Manoryrendering/Remr, 'and dies, whereby his idde was re- 


though the firſt Iſſue was not . by reaſon of the Statute of 'Uſes, 
32 17 75 5 " an ; " 1 „ e 5 I 34 „„ # 
| .: which. executed the Poſſeſſion in the ſame Manner as he had the Uſe. (and 
. _ that was in Fee) before Entry, and his Iſſue makes a Feoffment in Fee of 
2 „ e d e e e ene r 2 eb Wor 2 Ah nan ole in I ed RAT 276 „ the 
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3 age, DS Livery iti another Part, not in the Te nement, leaſed i in the * Page 316 

Name of the Whole; 14 if this was a Diſcontinvarice of this Tenement, 

. was the Queſtion, Coventry was of Opinion it was not, becauſe the Ive 

who made the Leaſe granted it out "+ the Fee and Right of the Tall, 

which was in himſelf at the Time of the Leaſe made; and tHerefote 

the Remitter of his INſue the Leaſe was rig void before Entry, but onl 

voidable; for he might have made it good b L Acceptance of the Rent from 

the Leſſee z and by conſequence if this was a Leaſe continuing at the Titke 

of the e of the Manor, this Tenement could not paſs b 

Livery made in another Part of the Manor, but at laſt the whole Coche 

held, that this Tennent poſe ed by the Feoffment, becauſe by the Remitter 

of the Iſſue the Leaſe for Years 4 abſolutely ' defeated and gone, and the 

Leſſee become Tenant at Sufferance ;' a if the Tue Had accepted the 

Rent, this would not have made the Leaſe good, becauſe the Reyerſion and 

Inheritance, out of which it was derived, was by the Remitter vaniſhed 

and gone; and then the Continuance in Foſſeſſion of the Tenant ät 

Sufferance at the Time of the Feoffment of the Manbr is nô Impedimetst. 

to the 07 ration of the Livery opon chat Tenement, 18 Fiat the 27 

_ deſtroyed the Leaſe in this Caſe. 3 

| 4 0 Tail, Reverſion in the Crown, makes a Leaſe for Year | Dyer 167, b. 

. rendering Rent, and d dies, leaving B. his Son and Heir in Tai il, who 115-4. 332. by 

the Rent, and hath Iſſue C. then B. commits Treaſon, and ds -attainged Plow. 560. 

thereof, and by Act of Parliament all his Lands and Foſſeſſions Are for- — 324, 

feited, and given to the 9912 and if the King was concluded by this Ac- a4 Eliz, 

ceptance of the Rent by the Iſſpe, ſo that he ſhall be adjudg * in by him, 519. 

and could not: avoid the Leafe ſo long as there was any. Iſſde in Tail, was Leiv. 150. 

the Queſtion ; and it We adjudged, that by the Attainder The Ede Tail 1 

4 etermined, and the King in, in point of Reverter, and Men if Leaſes, c Be . 
harges, Ge. of the Tehanc in, Tail are determined as if he were dead 2 Rol. Rep. 

thout Iſſue z the Reaſon whereof, given in the Books, is, that i. it 00 401. 

Ec it. the King would Have tuo Fees in him, which the Law wi 

not allow; and this may be a Reaſon; but ĩt is ſuch a one as" wan 

another Reaſon to explain it; for the ſame Books agree; that if Tenant 

2 with the Reverſion in | the King had made à Le: : for Years, and after 
ad levied a Fine to the King, 3 that the Kin in that Caf: ſhould not avoid 

: e Lee for Y Years, no more th an he ſhoul If the Remainder in Fee had 

X den na Were ot in he Toa in Tail himſelf, and yer in theſe: 8 

the King bath two. ED. in Sin * the Law allows them to conſiſt well 

toge ther; therefore FF Re 

to be, that where the Revertin i is 10 e Crown, the Crown by conſequence ,, 

muſt be the Donor, and La out the Eftate-Tail : Now all Donations 

created a Tenure, between the Donor and Donee, to which Homage, Fealt xfx 

and other Duties and. Services 8 cident” and annexed, as: the 1 SHS 25 


— — — 
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tions whereby the W was to hol ad continue the Enjoyment of his 
Land. Now Treiſon was the greateſt Violation pollible of Gs Duties . 
Fidelity, Obedience 7045 ervice, whereto the Tenant was 
| e and Conditions u upon which the King at Hrſt was Sx: ned U rh 
ive him the Land, and which he, When he accepted thereof, under- 
took to obſerve, by the 3 of an Oath ; ſo Ghar when the Donee . 
.commits Treal; on, Ie breaks the Condition, whereby he holds his Eſtate, and 
the King is in for that Condition broken, and by conſeq 1 bis The, . 
Virtue of that Condition is paramount all Leales, Grants or C 
Tenaar in Tail: for they being derived out of his conditional. R can 
| ſubſiſt n 0 longer thi | that does, and. by his 1 Attainder of Tr. 5 the Se. 
| Ag is broken, and that Eſtate forfeited 20 gone to the King in Rever- | 
ſion who, gave itz and by cqnlequence all denvative Leaſes 'or Charges 
thereout are, determined. likewiſe 3 but now when the. ar 'only the 
| up | Ar 14 | Remainder 
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5 197 the Naur bad 1 good. 5 Leafs: of A 8 as àgainſt 
* | ; himſelf, if the Rewainder in Fee had been S Crown, anch > 
1 | in Tail had been after attainted of T reaſon, th ough the King ſhould have 
che Forfeiture, yet he ſhould Hoſd it Rp to the Leaſe, which: the 
Aae by ſuch Acceptance had Wh againſt himſelf; and i it ſhould. 
"ſeem likewiſe; that the King being 455 88h nd coming in under tlie 

Eſtate-Tail, ſhall be bound by th Leafe! lot only dptring the Eife of 
561 e the Iſſue who acce epted. the Ra. tar” ſo as 16 181 "as" a wete any Iſſue 
: "of the Body of the Donee; for the King Pei er cadudr have 
the Right of the ſucceeding: Iffue to; avoid it; 5 Keen the. Right of 
7 595 Epriy, or Action, which ſuch':fucceeding 'Iffus. would” have to avoid "the 
EE, be transferred to. the King, bre pends © nfs Words and Cen 
EY '* ſry ion of the Act of Parllanent hich''s the Forfeiture in ſuch 
: [Caſe; ſo in tlie, Caſe of the Fine, whete the Tenatit in Tal broth A 

"ods Leaſe, 5 Yeirs, and after conv eys the Lands by Diab, to the Kin 

e dbad the King in ' that Caſe was the immediate. Dotior, Land had: the Es 
eee kim at the Time of the Fide I&vied, ye yet he the 'be bound y foch 
ET cafe, bec vfe*the' Fine was only a Convey Fance öf Record, ant pilles 
the Eſtate to the King, as i Bel do to ang Gees Perſon, and confe- 
quently, the King mall take ſubje to hot t Leaſe,' as any 92 Perſon 


wi do; aud 10 the prioe Yo Ciſe, gre ibe Rever ion "was in "the 


5 9 the Leaſe for Years had been in every fy Thing ee by 

EY. 16%. 7255 and the Iiſye itt Tall after the Deach of his Had 

peed 7 Rent, and t h deen attaintedt of : Teide y ores e*King 

old hold diſcharged thereof, sg by the Attaiadder the EftiieTal 

oh forfeite®) determined, and go {3 if 8 TE in Tail Had died 

8 | "without 15555 ine, 977 the King we in of old of immed late Reverfion- 


0 : 
{FE 
' 
41.0 
TH 
13.9 
4 ; 
* 
14 

1 
1 
3 
1 
: 


— ay - * 
FIX : — 1 L * 
* * o * . — : | Nr % * - : on * 5 2 K 
— — — — 9 » — : : De Wet — e : —— 8 — 7 5 
y — q F . 0 — — — — FLEA wo 7 V7 w_ — — 
» 4" wif „reer . p — N 2 — I — * — —— — -_ 4 . 
hy — —— . ages ——— — 2 — vw. gk Gents — E S TIRES * 
> ac I ENT o—_s 4 — wc. nd —— . — — - : p - f 
— ors * ö — AA 7 — non —— — r = r ng ates 4 
y LS F . INE — 8 2 — 8 82 ha - — — . 
— _ ” 22 2 — * - — Ps - ” 2 VS” * 2 2 2 Oz > _ 
— to * 2 — * — ES Co. —— 2 222 E 2 * r 
8 . » WH —— 2 wn 2 —— — 2 — — — — K 
— — — ç?ꝓtIfu—V— — — * 4 * _ 
— — hs ——— — — one ama cin—— oe — 


8 Co. 34. Tail makes 4 I caſe fort Years, and 1 55 without Iſſue, 
age 133. th ee oF pts * deter ined by his 17 ch, thobgh it were in all 
= 1 5 9 1 Hin + park t to the 2 H. 8. tap 9291 Y hi Acceptance of the 


„ by! him in the Remaldder or” Reverie of ae it 69 d'; for the 
Bro. Tit. 4 Nille „od Of Which it was d( efive 6 bn deem has Uke ue muſt 
ceptance 19. Flt of wich t; and rhe Intel ib the 9 ep as on 7 to. che 25 Te- 
"Hank" int 5 b ſuch! Leaſes to 0 wied His I ut, which in no Ca e before he 
could do, g. 158 5 or yy ways. affect thoſe in Remainder ot 
ie the Titite- ail detertyi W 198 AK I Ml! au 
(% As 8 Co. | 4385 if Thank in, Tall makes 18 for GEENA iecotding 1 4a. 
34+ 4. p: 28. this'is' ad Pico buatice, bur "determines % ich the Estate? Tail; 


Cro. liz. and where Cr. Car. nd" Clerk holds tar it is a Diſcontinu- 
Sirene bl 1 1 55 990 ink i: e e 090 A Nha 
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| News 7 : 0 38" all: falſe, and. milf dee IIs ' that fo ing 8 
1 Sav. 77. i 11 Staturt cantiot be a tage PEP pech 1 ce P Fain it, to 
1 (6) Vaugh. which,every Man, is Pay cyt f ſuch 'Likſes Fs hfch if rey were 
383. tortious, as, all continue? 5 pe iin would' heb have 
aſowet; and therefore if 1905 was armexed' td fuch £7©. yet it 
Yould make no Diſconting rice, wy that determines with the Eſtate 


likewiſe. 
| ; £5 Ba 


— 


tl... a2. at. 4 ; v7 
— Far nen n ad. +. 2.4.4 . 4 as lt te 4 FO YT EO II — P 6 
FP 
„ 644 G4 vr tongs 5 Me * #9 ters „4 — ol 6 Pen "__ * 4 S 4% ,-- a4 —— mtg — 
* * 0 . 5 
n. eee 

1 40 — 

- ( 0 99 a. 

* 4 ”" >, 5 * * 9 | FL - 
' \ * * 2 v 4 as # £4 4 4 1 > 1 1. 4 
* 8 » 0 * 4 " —_— «4 . > EL X S J . 
OR * % * 8 »# * +» - 
- - — - a 8 * * * 2 1 3 r 2 0 "Joo Wa 6 


e 


Bot if ſuch Leaſe for three Lives were not warranted 
2 28, then it would be a Diſcontinuante, becauſe" it was a greater 3 Co. 56. 
Elta 


nuance of that Parcel, ſo as the Reyetfion thereof for the Time Was flo 
] ⁰ -mm y ðͤ³¹ 

Tenant in Tail, the Remyinges js Fee, the Tebint in Tail rakts'a G0 db 

_ Leaſe for Lives, according to 32 H. B. c. 28. and after dies without Tue, 12. 

and before any Entry he in the Recmai nder grants over bis Remaitider bß 

Fine; and if the Conuzee of the Fine” might entkt upon the Leſſee afid --/- 
avoid his Leaſe, was the Queſtion. Ftaner argued that he cbuld hoe! the 


* 


* > 


' cauſe. where a Freehold.is given by Livery, it cannot” be defeated withour 
Entry; and cited 'a Caſe where a Man made 'a Leaſe for Life, Re- 
' mainder in Fee, the Tenant for Life granted over his Eſtate; then a 
. Formedon was btought againſt, the Grantee or Aſſignee;* and the Fenant 
for Life died, pending the Suit; and it was held by all the Juſtices, (ex- 
cept Littleton and divers Serjeants,) that the Wrir ſhould: not abate, un- | 
. leſs he in the Remainder had entered; fo here, and then when before 
Entry, he in the Remainder grants over his Remainder, the Grantee 
mall have it but as a Remainder, for ſo is his ant, and fo the Eſtate 
of the Tenant for Life, which was not ,voidable,” is made good; and of 
this Opinion were Myndbam and Periam; but Maud and Dyer held, that 
by the Death of Tenant in Tail without Iflye, the Leaſe made by him, 
though for Life, was abſolutely void, and not merely voidable, berauſe by 
his Death without Iſſue, the Eſtate, out of which the Eſtate for Life Was 
derived, is determined and gone; and ſo mult the Eſtate for Life de 
alſo, for ceſſante cauſa ceſſat & effetus ;, and this ſeems the better Opinion 
and moſt conſonant to the Caſes before put; for the Death of the Tenant 
in Tail, without Iſſue, was, in Law, as much à Determination of the 
| Leaſe for Life, as if it had been, expreſly ſo limited; and then, when 
that Time comes, the'Operation of the Livery, and the End for which 
it was made ceaſes, and then there needs' no Entry to ayoid that which 
by Effluxion of Time and Operation of Law is already ſpent and run 
"out; and therefore the Conuzee of the Fines comes Laer to the 
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determined the Operation of the Livery with it. 


ed. by ga . *Page 3 
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Baut if Tenant in Tail makes à yoidable Leaſe for Tears of Lift, and Jon, 61, 62. 
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che Leaſe, becabſe' 8700 495 
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omen, Tepe in Tail, makes a Leaſe for Years, n not t martgitel by 
cap. 28. and after takes uſband, and they have Ife 2 2nd then 
es, the Feger _ avoid this Leaſe Goring the Lite of the 
ca Tenant the Curreſy of the Freehold "and Re- 
363 b. > a 92 W and though he ſhould ſurrender his Eſtate by 
Co Lit. 326 a, the; Curtely to the Iſſve, yer 7 0 would not help him co avoid th Ta 
a, b. & till his Peach, hee uſe his Eftate, as Tenant. by the Curteſy, is a Con- 
aide Moor derne of his Eſtate, and ſo long as that laſts; the Igwe $ Time 
for avoid 1 'he 1 i, 5 not oon e, and notwithſtanding the Surrender, 
ſſee, who is a ita ger, the Eſtate 5 che Cuttefy 177 l 
© BY 5 ne Cs e S ee, 
PILES = ns bythe Or gn mall oor ſuffet By fe ſuch voluntary Act 1 the 
urtely 
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Tenant by and () Vals was of Opinion, that the Power 
f fete Bead To avo ſuch voidable Leaſes runs ſo in Privity to the Por 
that if ſuch: ſhould marry, und his Wife after the Death of 'the 
Anceſtor in Tail, be endowed to the Reverſion of the Lands in caſe, 
chat the ſhould not avoid the Leaſe, as” her Huſband, the "fue in Tail, 

| have done; becauſe tho? ſhe be in, in Conſequence of the Eſtate:rail,, 
yet 1 is not privy to her Huſband as to that Purpoſe; alſo it was for- 
toe Lin. . principal Caſe, that if the Woman, T. enant in Tall, had 
i arriage eee 1 Statute, an wy then married, and died. 
that kx Statute ſhould be extendible in the Hants of the Tenant by the 
Curteſy, and of the Iſſue too, if he came in by Surrender of the 1 5 
by the Curtely during his Life; but if after ſuch 'Srature. the Womgn 
ad made a J. r Yeats, rendering Rent, and then married, "and 
died leavinj lite, the Statute ſhould bn be'exrended upon the Leite; 


— m 
* 


HAS + 


for as the Statute was abſolutely void and determined as to the Iſſue, 
and the Leaſe voidable by himJikewiſe, the Statute" ſhall never be ſet up 
26 __ the e A, the Iſſue in Tall thinks ft to wave his Po 
5 avoiding the Leaſe; for then that would take away from him t 
Rent, which be the chief Inducement that prevailed on: Em to 
affirm ſuch Leaſe ; or if foch Leaſe were in all Reſpects warranted by 
2 H, 8. cap. 28. and fo not voidable by the Iſſue ; yer ſince the Sratute 
Feu of ff, and became yoid by the Death of the Tegant in Tail, as to the 
"We it ſhall never rake place aa inſt the Leſſee, becabſe'that would take 
from the Ique the Rent, which 32 H. B. cap, 28. never Intended to per- 
5 2 but on the contrary, made the late Enjoyment of the Rent the 
. in incipal. 1195 eile inveſting .the Anceſtor. with” Power by ſuch | 
ale to ſue. | 
we 2 Rol. Rep. But if Tenant in Tal a grants Revi:Charge; arid after makes a Leaſe 
e 99. for Years, or Lives, garen by 32 H. 8. cap. 28. the Leſſee ſhall hold 
Nas 110. the Land charged during the Leaſe, not only in the Life-time of the 
Feser, but! alſo after his ath by Jenes and Telberton: For this Rent- 
8 Charge meddles not with the Föſſemon, as the Statute in the other Caſes 
(does; 8 d therefore the Leſſee, in reſpect of dhe Poffeman which he hath, 
- ſhall be iable o pay the Rent reſerved to the Tye 3 whereas in the other 
Caſe, if the Statute ſhould prevail, this would. deprive the Iſſue from diſ- 
g for the Rent, by * We 98 1 Wn Folios whereon 5 
28 tels e to * '$ +125 
; „al 


0 E "ner he gate. cap. 28. 4 


1 


Co. Lit. * * ſhall premiſe, that the Starute'32 E. FER is an lll ag 
- Statute, and was made purpoſely to give the Tenant in Tail. (amon 

.: others) eons —— the Directions therein ſpecified, to bind his 

Iſſue; ſo that then ſhall not now, * Deat. 009d, en 7 

2 | | 1 — 7 
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* might have doh before by the $7 21 Lew, which ran e, e 
be very inconvenient, and a great Dif to Farmers and b * „ 
Leſſees, who after they had paid great Fines, and been at great Coſts, n * ES go 
a and Charges in building, and otherwiſe improving the Lands and Tene- * at F mY . 35 
mentꝛ ſo leaſed to them, were, after the Death ef their Leſſbrs, eruelly A, . IT 
1 put out (as the Statute ſpeaks) 1 of the Lefſors, ** oe - 
by reaſon of private Gifts in Tail, &c, to their great am. 7 „ N | 
* Undoing; therefore to prevent ſuch Miſchiefs for the future, that 
Statute provides, that all Leaſes to be made of any Manors, Lands, ee. 
nements, or other Hereditaments, by Writing indented, under Seal 3 
Term of Years, or for Term of Life, by any  Petfonor Perſons being of gf 
full Age of Twenty-one Tears, n lers any Eſtate of Inheritaner, either r 
ii Fes eng or Fee. tail, Sc. ſhall - and eſſectual againſt tjge 5 
Leſſors and their Heits, Gr. ptovided that | the ſaid Act not en. "Pop 
tend to any Leaſes to be made of any Manors, Lands, We. being in | 
the Hands of any Farmer'or Farmers, by virtue of an old Leaſe, un- 
leſs the ſame old Leaſe be expired, ſurrendered or ended, within one | 
Tear next after the making of the ſaid new Leaſe ; nor to any Grant to 
be made of any Reverſion of any Manors, Lands, Ir. nor to — | by | | 
daf any Manors; Lands, c. which: have not been moſt commonly letten 5 „„ 
to Farm, &c; by the Space of twenty Tears next before ;; nor to any 0 
Leaſe: to he made without Impeachment of Waſte, or which ſhall exceed . 
| the Number of Twenty-one Years, or three Lives, from the Day of the * 
'” Making thercofy. and that upon every ſuch Leaſe: there he referred „ enter * 
 _ yearly, during the ſame Leaſe, que and payable to the Leſſors and their 
Heirs, Ce. to whom the ſame Lands, &c. * the Death of the Eeſſora, 
would have come if no ſuch Leaſe had been made fo much yearly. Farm or 
Nent, or more, as had been moſt accuſtomably yielden or 41 for the 
Manors, Lands, Ge. nemo -gn next before ſuch Leaſe 


2 made, c. 
Theſe ve {the ſeverab Qualifications requiſite {ue Lande to be 8 
ty Ten is Vaib ee bias his [fe wickia che Saus, the particular, i 
Branches thereof being conſidered under the next Head, Letter (O), I 85 : : 
wall here only mention forme aged Caſes, Te OY: tacuiable:to.the ET er 
Merhod' there uſed. | 
\»Fenant im Tail; bun and: the Heirs Male of his Body; bad lnbe Hard. 89. 
150 8865 by divers-Venters,. and died; the eldeſt Son entered and made Þ Corber and 
Leaſe for FWwontyrone Years) reſervitig Rent generally! to him and his Merrick | 
_ Heirs:and*AGpr ws oper died without Iſue, leaving! two Siſters, Hie Heirs 
* Law; ang 1 by this- Reſervation: the Rent bel to the ſecond 
Brother, to Whom the Reverſion deſcended as Heir Male of the Body 
| of the Fathen, was the Queſtions” for if: not, then the! Leaſe could not 5 
bdindehim ichn 3 ZZ 8. c. 480 anch ĩt was ſtrongly urtedꝭ that the Rnt 
f could not go to Him becsüſe he was neither Heir General nor Special to. | 
9 F that the Roſervation being to: the Hleirs of the Leſſor could 
; oto: the Brother of the Half Blood ;\ but nôtwithſtanding it was al- 
Tas © 2 to be a good Nef and that the Rent ſnould go: alung with: the 
| everfiot; for" rhe Wordrrof. rhe\Schrute are; that the Rent all be te- 
"ſerved to the Leſſor and his: Hews;- or 70 thoſe to” whitn: the: Lands 
wn "go if 'ne-ſuch: Leaſe bad bein made ; and Judges are td expound 
Sratutes, ſo as nor to fruſtrate rhe: Dofign and Intent 1 them; and! here 
tlie Imoent.was; that 2b Rent Den gp" along with" the 'Reverfiont;,. and ſo 
it. may hers;. for Rent naturally fellow the Reverſion, and the ſecond © 
Brother is Heir to the 2 and Reverſion, though not to the Deſſor, and 
ite uur ab Heareditate| and therefore ſhalt be taken = I | | 
jean mater, & ur ri Wis" van t. wun the Intent ofthe 
eee Haften Caſe 'as/ a Gai id poirit; und; io Judg- (e) Dyer 11g. SY 
ment was given accordingly. . . | a | 
"ns Wl. 3 9 f a NY ; | 
. , * * ; re AY "I ] 
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i 82 Page 321 * Two Coparceners Tenants in Tail, the Huſband of one of them, after 4 
= Latch 45«. her Death, being Tenant: by the Curteſy, joins with the other in a Leaſe- 
„ SJhemp/ſon's for Years, rendering Rent to them and their Heirs 3; this was held no 
'- 00G good Leaſe within 32 H. 8. cap. 28. becauſeẽ it is not reſerved to the Do- 
. mdmaee and his Heirs, but to the Tenant by the Curteſy, jointly with the other, 
. ** for Rent goes ſtrictly as it is reſerved by the Leſſor, and not otherwiſe; 
55 . and perhaps as this Reſervation is, if the Tenant by the Curteſy ſnould 
. 75 ſurvive, the whole Rent would go to him by Survivorſhip, and fo the INuve - 
of the other Coparcener have no Recompence for his Part of the Lands 
leaſed; or if the Rent ſhould not ſurvive, in regard of their ſeveral Intereſts 
in the Lands leaſed, yet ſince Heirs, in caſe of the Coparcener who joined, 
mimuſt be intended Heirs of the Body, to bring it within 32 H. 8. cap. 28. 
AD So muſt it likewiſe be in the Caſe of the Tenant. by the Curteſy, and that 
* may not happen to be the Iſſue inheritable by force of the Gift, becauſe 
he may have Iſſue a Son by à former Venter, who would be Heir of his 
Body; and therefore this ſeems to differ from the former Caſe, becauſe 
the ſame Word Heirs being applied to both indifferently, cannot be in- 
tended to mean one Sort of Heirs in one Caſe, and another in the other; 
and the Tenant by the Curteſy can have no Heirs of his Body inheritable 
as Heirs of his Body to the Intaik for he had no Eſtate- tail in him; and 
therefore Heirs of his Body, if it ſhould be fo conſtrued, cannot be re- 
rained or governed by the ſame Reaſoning as will prevail in the Caſe of 


„e d „ 3961 adn"; 
: Palm. 484. So if Tenant by the Curteſy, and the Heir in Reverſion in Tail join in 
1 | | Latch. 257. a Leaſe for Years, rendering Rent to. them and their. Heirs ;- this Leaſe is 
8 2 ver. not warranted by 32 H. 8. cap. 28. by reaſon of ſuch general Reſervation, 
Bis | Maths which will carry a Moiety of the Rent, at leaſt, to the Heirs general of the 
Wl Tenant by the Curteſy, and ſa may cut off the Iſſue in Tail from that Re- 
1108 | compence the Statute intended them as the Conſideration of their Anceſtors 
"ot | being allowed by ſuch Leaſes to bind them. 8 i. 847 


1 


5 * L 


Godb. 102, Lands were given to Baron and Feme, and to the Heirs of their two 
pl. 119, Bodies; the Baron dies, leaving Iſſue by his Wife, who makes a Leaſe for 
5 Years according to 32 H. 8 cap. 28. and if this Leaſe was good by that Sta- 
1 | | tute; was the Queſtion. The Objection againſt it was, that the Statute ſays, 
if the Leaſe ſhall be good againſt the Leſſor and his Heirs, and the Iſſue does 
„ ] - -, © not claim as Heir to the Wife only, but as Heir to them both; but VMynd- 
1 | | ES bam and Rhodes, Juſtices, agreed clearly that the Leaſe ſhould bind the 
1 TY | lĨſſue within the Intent of that Statute, for between Baron and Feme there 


1 | are no Moieties, and the Wife ſurviving is perfect and abſolute Tenant in 
1 | Tail, and conſequently may make all ſuch Leaſes as that Statute impowers 
("8 TR Tenants in Tail to make. or hep ett te wth nnd 
1 Dear ins... : Tenant in Tail makes a Leaſe for Years, rendering 20 5. Rent, and after 
1 15 4.2. pl. 53. Teleaſes all the Rent except 12 d. and dies, and his Iſſue accepts the 12 d. 
Wil 2 Rol. Rep. and the Queſtion was, if thereby he were concluded to diſtrain for the other 
Wl 403, 407 193. reſerved upon the Leaſe; and Sanders and Calyn were of Qpigion that 
Wl Ley 78. he was concluded, but #biddon and Dyer contra; and put this Caſe, that if 
Wl the Leſſor after ſuch Leaſe, ſhould grant to the Leſſee that he ſhould hold 
1 his Leaſe without Impeachment: of Waſte, yet the Iſſue may maintain an 
Wi Action of Waſte againſt him, of which there ſeems no Doubt; or that the 
F188 Iſſue, if he had not accepted the 12 d. might have diſttained for the Whole 
08 204. for if ſuch Releaſe, either of Rent or Waſte, ſhould prevail, the Statute 
Wl: - 32 H. 8. cap. 28. would. be totally eluded; but it ſhould ſeem, the Iſſue's 
1 own Acceptance of the Rent hath concluded him, for his on Time, to 
1 | diſtrain für any more; ol oli sf Po tun ot old ef et 
1 Hard. go, 931 If Tenant in Tail makes a Leaſe for Years, reſerving the uſual Rent 
Wl! to his Iſſue, without any Reſervation to himſelf, this is not purſuant to 
* '__ *_  » the Words of the Statute ;; yet Fleming, Chief Juſtice, hgld/it to be a good 
Wl: „ 22 111020948 e e Refer 
1 8 R 
it EM ag 
Wl! * : 
Wl: 
1 
0 , 4 
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cap. 28. - becauſe the Iſſue, for whom the Statute chiefly intended to pro- 5 


vide, ſuſtains no Prejudice, 


Copyhold Lands, are not within this Statute of 32 H. 8. cap. 28. but re- 
main perfectly as at Common Law. Een 14 


An Eſtate is made to Huſband and Wife, and the Heirs of the Body of 3 Co. 64. . . 
the Huſband, the Huſband makes a Leaſe for forty Years, rendering Rent. | 

and dies, the Iſſue accepts the Rent, yet this ſhall not bind him, becauſe 
his Time for Acceptance thereof was not come, the Whole being veſted 

in the Wife for her Life by Survivorſhip, ' | oo eee | 


z 4 


Tenant in Tail makes a Leaſe for twenty Tears, rendering the uſual Rent, Dyer 246. a. | 
Habendum from Mic baclmas next enſuing ;' this ſeems a good Leaſe, tho' Leon. 148. 
it did not begin from the making of the Leaſe, according to the Proviſo & 
32 H. 8. cap. 28. for the Intent of the Statute was only that the Leaſe ſhould:?,Þ 
not exceed the Number of Twenty-one Years from the Making, which this? 5 


0 


Leaſe did not z and in the Margent à Caſe is of (a) Thompſon and Trafford (a) Poph. 8. 


35 Eliz. in B. R. was cited to be adjudged, per totam Curiam, that it was 
a good Leaſe, and well warranted by the Statute; though my Lord Coke 


lays it down for one of his (5) Rules, that Leaſes upon that Statute are (2) Co. Lit, 
not good, if they do not commence from the Day of the Making, which 44. 4. 45+ b. 
perhaps may, be reconciled upon the ſame Diverſity, where they are under 


Twenty-one Years, and where not ſo; that from the Time of the ſealing 
and executing the Leaſe, till the Expiration thereof, thete does not inter- 
vene more than Twenty-one Tears; for if the Commencement of the Leaſe 
be at ſuch a Diſtance, that between the Time of the ſealing and executing 
thereof, and the Expiration, there do not intervene above Twenty-one 
Years, then ſuch Leaſe ſeems to be without any Aid from this Statute, 
though the Time for Continuance thereof in the Poſſeſſion of the Leſſee 
be under Twenty-one Years ;- for otherwiſe the Tenant in Tail might ſo 
procraſtinate the Commencement of the Leaſe, as to have always the greateſt 
(Si of the Twenty-one Years running out in the Time of bis Iſſue, which 


the Statute never intended to countenanſde. 


So where one made a Leaſe for ten Years, and after made another Leaſe Leon. 49. 


for eleven Tears, both theſe Leaſes are good, becauſe they do not in all 
exceed Twenty-one, Years, and ſo the Inheritance not charged with more 


than a Leaſe for Twenty-one Years, which the Statute allows. 


'- Leaſes by Tenant in Tail, or Huſband ſeiſed in Right of his Wife of Cro. Car, 44; 


» 


Tenant in Tail made a Leaſe to a Feme Covert for Life, the Huſba 


3 


* \ 


0 BD. 


3. When and in what Caſes the Iſſae in Tail, or Strangers, ſhall 


— 


bde bound by voidable Leaſes made by Tenant in Tail. 


- * 7 TS 


As this has already been in ſome meaſure cleare dunder the firſt Branch 


of this Head, there remains but a few Caſes here to be inſerted. ©: 


Baron and Feme, Tenants in Special Tail, with Reverſion in Fee to 
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* Reſervation, and the Leaſe not voidable, for this Reaſon, within 32· H. 8.“ Page 322 , 


mw 3 AY eo eg 1 | band 11, Qu pl. 
ſurrenders, and then the Tenant in Tail makes a Leaſe for three Lives 1084. 


and dies; the Wife, after the Death of her Huſband, entered, claiming, Sdaam and 
her Leaſe, and dies; and (c) held, that the Iſſue ſhall not avoid the Leaſe Ct. 
for three Lives, and yet a conditional Surrender of a former | Leaſe ( 5. 
' hath been expreſly held not to be a ſufficient Surrender to make good any C. Li 
new Leaſe to be made by virtue of this Statute; Quære therefore the 


; £Y \ & © vid ne 3 1x 17 0 Ball. 42, . 
che Baton, the Baron diss, A. his San and Ifve' in Tail having allo" the Brig ver. 


Reyerſion in Fee, by Indenture, in the Life-time of the Wife, makes a Errivgton. 


% Fa * N ? a l Leaſe 8. C. Cited, 
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Leaſes and Terms foz Years; 
Page 323 Leaſe to B. for forty Years, to begin after the Death of the Wife, 
| rendering Rent, aad dies without Iſſue; C. his Siſter, to whom the Re- 
15 - * ** yerſion deſcended in the Life-time of her Mather, levies a Fine come ceo, 
Fc. with Proclamations to J. S. then the Wife, Tenant in Tail, dies; and 
p if J. S. the Conuzee of the Fine, was bound by this Leaſe, was the Que- 
OT ſſtion: no Judgment is given in the Caſe, but the Opinion of the Court, 
5 upon the firſt and ſecond arguing of the Caſe, ſeemed to be, that the 


Conuzee could not avoid this Leaſe; and the Reaſon they went upon was, 
becauſe this Leaſe, at firſt, took its Effect out of the Eſtate-tail by way 
of Concluſion, and out of the Reverſion in Fee by way of Intereſt ; bur 
the taking effect by way of Concluſion was at an End by the Death of 
the Iſſue who made it, becauſe he died before the Eſtate-tail came to him; 
and ſo it reſted barely upon the Reverſion in Fee, which was well charged 
therewith; then when C. the Siſter, inheritable likewiſe to. both the Intail 


barred and gone, quoad the Conuzee of the Statute, that he might lay on 
his Statute. againſt the Conuzee of the Fine, who, bath the Fee-ſimple 
abſolute in him, out of which the Leaſe or Statute were to. take, place; 
and the Iſſue in Tail only is inheritable to the Privilege of avoiding ſuch 
; | Charges by virtue of his Eſtate-tail, not the Conuzee, who is a Stranger, 
and cannot have that Eſtate. But afterwards when Coke came to, be Chief 
Juſtice, he was clear of Opinion, that the Conyzee of, the Fine was not 
bound by. this Leaſe, for he held the Leaſe. to. be. clearly and abſolute 
void as againſt the Siſter and her Conuzee, and not merely voidable; inde 
if the Son had come to the Eſtate-tail, it would have bound him, and 
ſo it would his Conuzee, if he had levied: the Fine in the Life of his 
Mother; but he dying in the. Life-time of the Mother, ho. was perfect 
Tenant in Tail the Siſter was not at all bound by this Concluſion, but 
the Leaſe, as to her, was abſolutely void; and then of all void Charges a 
Stranger may take advantage, though of ſuch as are only voidable, Privies 
only, and not Strangers, can take advantage: And he divided the Caſe, 
and put it as if the Reverſion in Fee had been in the Donor, and ſuch 
Donor had made a Leaſe for Years, or:granted:a. Rent-charge, and then 
the Iflue in Tail, in the Life of the Tenant in Tail, had levied a Fine, 
; n the Tenant in Tail had died, clearly the, Conuzee of, the Fine 
ould hold the Land fo long as there were any Iſſue in Tail; for during 
that Time the Conuzee hath a Fec-fimple 3, and though the Ifuc in Tail 
here had the; Reverlion, in Fee, which, he paſſed, to the Conuzee, tagether 
with a Fee determinable on the Failure of Iſſue, and that the Conuzee 
 Gannot have two Fee-ſimples in him, yet he hath ſuch a Fee — ” 
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* ſhall be diſcharged of the Leaſe during the Continuanee of the Eſtate- tail, ® Page 324 
if it had not been barred, and the one Fee-fimple ſhall not determine or 
drown the other, but both ſhall have Continuance gquoad Strangers, as if 
they were in ſeveral and diſtinct Perſons; and he alſs held; that if the 
Daughter in this Caſe had entered, and accepted the Rent, yet clearly this 
Acceptance would not have bound her, or made good the Leaſe, becauſe, 
as to ber, it was abſolutely void, and not merely voidable; and this ſeems 
the moſt reaſonable and beſt Opinion; but no Judgment was given, but 
the Caſe ended by Agreement. OT 5 
A. Tenant in Tail, with Reverſion to himſelf in Fee; makes a Leaſe for 4 Mo. 1; 2. 
99 Years, if two Lives ſhould ſo long live, to commence after the Deter- Salk. 338. 
mination of a Leaſe for Years then in Being 3 AH. dies, leaving B. his eldeſt d. A 
Son and Heir, who being the Iſſue in Tail levied a Fine to the Uſe of 288. hr dh 
himſelf and his Heirs z the firft Leaſe determines, then B. enters upon his Show. 350. 
Father's Leſſee; and if his Entry was lawful, was the Queſtion ; and it was S. C. Symonds 
adjudged, that it was not; for this was an Intereſt derived out of the peg 
 Eſtate-tail, and alſo out of the Reverſion, and being made by Tenacit in p e 
Tail was not abſolutely void as againſt his Iſſue, but only voidable; then Skin. 284. 
vhen the Iſſue, without taking the Advantage the Law gave him in reſpect pl. 3. 317. 
of his Eſtate- tail to avoid this Leaſe, levies a Fine of the Eſtate, his Eſtate- Pl. 4. 
tail by ſuch Fine is extinguiſhed or. barred and gone, and by conſequence 3,32": 335- 
his Power to avoid this Leaſe in reſpect of that Eſtate- tail is gone likewiſe, 32. 
and the Conuzee has no Power to avoid it, becauſe he is a mere Stranger, Holt 666. 
and no ways in Privity of the Eftate-tail; nor could this Power to avoid pl. 1. 
the Leaſe be transferred to the Conuzee, when the Iſſue in Tail had it 
only in reſpect of his Eſtate- tail, which is now barred, or rather extinguiſn- 
ed, as it was held to be, and fo the Leaſe took place of the Reverſion in 
Fee. Note; This Caſe ſeems to differ from that of Errington ; Supra, 
where the Son, who had made the Leaſe, died without Iſſue in the Life- 
time of his Mother, who was perfect Tenant in Tail. NS 
Huſband and Wife Tenants in ſpecial Tail, with Remainder to the Huſ- Rol. Abr. 
band in Fee, by Conveyance made by the Huſband, during the Coverture 842. 
have [flue a Son, the Huſband dies, the Son in the Life-time of his Jon. 60. 
Mother levies a Fine to the Uſe of himſelf and his Heirs; the Wife after Ce Jdc. 888 
makes a Leaſe for twenty-one Years without reſerving the antient Rent, ; p.. Rep. l 
and ſo not warranted by 32 H. 8. cap. 28. and dies, the Son hath Iſſue, and 400, 498. 
by his Will deviſes theſe Lands to the Defendant, and dies, the Defendant Coler and 
enters upon the Leſſee, who brings Ejectment; and it was adjudged in 3 0 
B. R. for the Plaintiff, and that 4 afterwards affirmed in Error Keb. 782. 
in the Exchequer Chamber, after divers Arguments; and in the Caſe two 8. C. cited. 
Points were made: 1. If this Leaſe, being made by a Jointreſs within 
11 H. 7. cap. 20. and not warranted by 32 H. 8. cap. 28. be voidable by the 
Iſſue in Tail, upon the Statute 11 H. 7. cap. 20. in caſe no ſuch Fine had 
been levied. 2. If the Conuzee of the Fine ſhould have the ſame Power to 
avoid the Leaſe, either in reſpect of the Eſtate - tail or the Remainder in Fee, 
as the Iſſue ſhould have had, if no ſuch Fine had been levied. As to the 
firſt Point, it was reſolved, that this Leaſe was not within the 11 f. 
cap. 20. for it was no Diſcontinuance, but only an ordinary Leaſe for 
| Years, which the Wife might ſurvive; and therefore this differs from a 
Leaſe for Life or Lives made by a ſole Jointreſs, not warranted by 32 H. 8. 
cap. 28. for that makes a Diſcontinuance preſently, and is expreſly within 
11 H. 7. cap. 28. alſo this differs from the Caſe put in (a) Sir George (%) 3 Co. 51. 
Brown's Caſe, that if a Woman Jointreſs in Tail accepts a Fine come ceo, 2 Rol. Rep. 
Sc. and grants and renders the Land for 500 or 1000 Years, to evade the 491+ & wie 
Act, chat yer this is an Alienation within the Meaning of that Act, as 3 X*> 333: 
much as if ſhe had expreſly levied a Fine for 500 or 1000 Years, becauſe eee 
in both Caſes, after her Death, ſuch Fine would bind the Iſſue in Tail, 
Vol. III. 5 5 — which 


* 4 - b : 98 - T 
re AR ©. — — 8 r > 8 
—— 5 5 2 "0 4 — 
= 8 9 - 4; SGEESSeES 2 — — — — 
— — 


8 2 1 _—_ . r 8 
— — 29 
3 r P ·˙—P7˙ͤÄ——— * 8 


— X * —— 
2 — ——— — . — — - — — —— — 
F ͤ K ⁵³——:.... ̃ ED DE ̃ᷣ ß 3 
LEASES = — 2 * > SB = *L — . EM = 5 - 1 * 
- B59 999 — 
— — — 323 


TIT.” — —— > 
* 


'EeafeF and Tetms fo; Years. 


4 
— - 


28 


FP ELSE, 
- on —— u< * 
2 2 — 


— 


5 Page 32.5-which that Statute · intended to prevent; but becauſe ſuch Fines paſſing 


* 


only an Intereſt for Years, and not meddling with, the Freehold, make no- 

Diſcontinuance, nor can be forfeited with collateral Warranty, therefore 
during the Life of the Jointreſs they continue good, ſhe continuing tilt 
Tenant in Tail, as ſhe was before, at leaſt in caſe of the Fine levi by 
her for Years; but after her Death the Iſſue in Tail may avoid them be- 
cauſe otherwiſe they would be-prejudicial to him in binding his Inherics 
ance, and ſo would be equivalent to a Diſcontinuance, and therefore after 

the Death of the Jointreſs in ſuch Caſe the Iſſue in Tail may avoid: them 
'1Statu 11H, and therefore if the Jointreſs in this Caſe had 

made a Leaſe. for 100 or 1000 Years by Indenture only, this would be no 

Alienation within 14 M. 7. cap. 20. becauſe the Iſſue might avoid it by 

the Statute de, Donis; {@ that there appears a manifeſt Difference between 
eaſes for Life or Lives, and Leaſes: for Vears, and alſo between - Lenſes 

for Years, made by Fine, and Leaſes for Years made only by Indenture or 

© Deed Poll; but if ſuck Leaſe, either for Lives or Years, were in all Fhings 
 . warranted by: 32 H. 8. cap. 28. then they would be good: and bind ing upon 
„the Iſſue. As to the ſecond: Point, if the Conuzee of the Iſſue ih Taib 
8 1 Rae have the ſame Power of avoiding the Leaſe, either in reſpect of the 
Eſtate· Tail or the Remainder in Fee, as the Iſſue himſelf ſhould have had 
if no ſuch Fine had been levied; it was reſolved, that he ſhoald' not, 
but that the Leaſe: was good, and unavoidable; for notwithſtanding 

the Fine levied by the Son, the Mother continued perfect and abſolute 

- Tenant, in Tail; and therefore the Leaſe made by her would not have been 
abſolutely void againſt the Iſſue, but only voidable, if he had levied no Fine; 

but no. having levied a F ine, this hath barred the Iſſur and the Entail, ſo 

that tlie Iſſue himſelf cannot avoid this Leaſe ; for he hath nothing to do 

with the Entail, and the Conuzee cannot avoid it, becauſe he is 2 Stranger 
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ance, and then the Iſſue cannot avoid it, becauſe he hath no Eſtate-Tail, 
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„por the Conuzec, becauſe a Stranger to the Entail'z and ſo. the Leaſe * Page 326 


remains abſolute and unavoidable, c)7 + | 


If Tenant in Tail makes a future Leaſe, and dies before it is to com- Carth. 260. 
memce, ſuch Leaſe is merely void without more Circumſtances; but the in the Caſe 
Iffue in Tail has his Election to make it good by accepting the Rent, or 3 0 
by Difftaihing and Avowry, which amounts to an Admittance of the Leaſe, by zl C. 5 
ald fo eſtops and concludes the: lſſue to deny ity ſo; that the Election of againſt the 
the Muc-in that Caſe is only to ſupport and make good the Leaſe of, ſome three others, 


Act of his own Conſcluſſon, and not an Election to avoid it by his own who doubted. 


Act, becauſe there is no ſuch Act neceſfary'; for the Law, eſtæems it void 
ip facto by the Death of the Tenant. in Tail, wileſs the Iſſue doth. by 
Tome” ATL make RYSEED? e ood note init oy tt yam 

Were Leaſes''are: voidable only, the ſame may in ſome Caſes be 
avoided by one Perſon, and yet revived! and made good: by another; and 
in ſome Caſes an Avoidance of ſuch Leaſes by one Perſon concludes all 
others to revive or ſet them up again; wherein the Diverſity is. between 
thoſe who at the Time of the Avoidance have the abſolute Fee and Inhe- 
ritanee in them, and thoſe who have only a temporary and particular Eſtate 


+ > 


.or Intereſt therein. 


Therefore if Tenant in Tail, or Biſhop, make a Leaſe for Years not , Co. 45; 
warranted by the Sratute, ſo: that; the Iſſue in Tail or Succeſſor may Co. Lit. 46. a. 
avoid them, if during theſe Leaſes the Femporaltie came into the Hands 
of the King by the Vacancy of the Biſhoprick, or the Wardſhip of the 
Iſſue, and his Lands come to the King, or any other, upon the Death of 


the Tenant in Tail, by reafon of / Tenure by Knight's Service; in theſe 


Caſes the King, or other Guardian, may avoid thefe Leaſes in Right of 
the Biſhoprick or Iſſue, whether, made by the Anceſtor within Age, or 
by the Ward himſelf; but yet the Succeſſor, or Iſſue, when they come 
to the actual Poſſeſſion: of theſe Lands. themſelves, may by the Acceptance 


of the Rent, Gg. and Waver of the Poſſeſſion, re-eſtabliſh and ſet up 
ſuch Leaſes again; ſo where the King for his Primier Seiſin avoided: a 


Leaſe for Years made by a Tenant in Tail, yet it was adjudged, that 


after Livery had, the Iſſue in Tail had Election either to defeat or abide 


by ſuch Avoidance ; and therefore if he accepted the Rent from the Leſſee, 
and waved the en this ſet up the Leaſe again. ; we 

So if the Wife of Tenant in Tail being endowed of thoſe Lands, avoids 7 Co. 46. 
a Leaſe made by her Huſband during the Coverture, for thirty or forty Co. Lit. 46.4. 
Years, yet after her Death the Iſſue in Tail, by Acceptance of Rent, and 
Waver of the Poſſcflion, may ſet pp ſuch Leaſe again. 

So if Tenant in Tail. makes a I ſe for thirty or forty Years, 'render- » Co. 3. 


ing Rent, and dies without Iſſue, his Wife privement enſeint with a Son, Godb. 325. 
and the Donor enters, and as to himſelf avoids the Leaſe ; then the Son 


is born, and the Leſſee re- enters; the Son at full Age may either affirm 
or avoid ſuch Leaſe, as he thinks fit; for the Leaſe was not abſolutely 
determined or avoided, more than the Eſtate-Tail itfelf, out of which 


it was derived, but only ſecundum quid, and ſubject to be ſer up again 


upon the Birth of the Iſſue, which revived the Eſtate- Tail; but if fuch 
Leaſe were made by the Tenant in Tail before Marriage, rendering Rent, 
and then he married, and died, leaving his Wife privement enſeint, and 
the Doner enters, and as to himſelf avoids the Leaſe, yet if the Wife 
be after endowed, the Leaſe is revived as againſt her, becauſe her 
Eſtate is quodam modo a Continuance of the Eſtate- Tail of the Hufband, 
and therefore revives. all Charges made by him before the Marriage; 


but if the Wife be after delivered of a Son, and dies, now the Iſſue "ey | 


again avoid that Leaſe or affirm it, as he thinks fit; or if ſuch Leaſe 
were made after Marriage, and the Wife, reins endowed thereof, avoids 
that Leaſe, yet after her Death the Iſſue in Tail may revive it; for in 
all theſe Caſes the Avoidance of ſuch Leaſes being only by thoſe who 


had a temporary Eſtate or Intereſt in the Land, cannot bind thoſe who 


ſucceed 
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7 Co. 36, 
Co. Lit. 46. b. 
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Comp. Incumb, 


*ſucceed to the Inheritance thereof, but that they may, if they think fir, 
re-eſtabliſh and ſet up ſuch Leaſe again, which, as to them, was at firſt 
only voidable, and not abſolutely void, N ne: 41 FT Ps woe: 
But if a Woman be endowed of an Advowſon, which was appropri- 
ated, during the Coverture, and ſhe preſents, and her Preſentee is ad- 
mitted, inſtituted and inducted, though the Incumbent dies during the 
Life of the Dowereſs, yet is the Appropriation defeated and diflotvel for 
ever; becauſe the Incumbent, who came in by her Preſentation, had the 
whole Fee and Eſtate in him, as much as any Incumbent ever can have, 
and conſequently there can be no reverſionary or contingent Intereſt left 
to revive the Appropriation; but if the Wife in this Caſe had died before 
any Preſentation, then the Appropriation had remained untouched ; for 
then nothing had been done to defeat or alter it, and make it preſent- 
able; for the actual Preſentation only defeats and diſſolves the Appro- 
——. not the bare Power of Preſenting, without it be reduced into 
xecution. 5 9 TEN 7 A 
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(E) Of Leaſes fo: Lives oz Years by Ecclefla- 


 fiical Perſons : And herein, 


1. What Leaſes they might have made by the Common Law, 
and of the ſeveral enabling and diſabling Statutes, with ſome 
general Obſervations on them. Xx $19 


S to Leaſes made by Eccleſiaſtical Perſons, by the Common Law, 

we ſhall but briefly. obſerve, that all Eccleſiaſtical Perſons had in 
former Times as full Power and Authority to leaſe, grant, or alien their 
Poſſeſſions, as Temporal Perſons had, that is, if the Grant, &c. made 
by a ſole Corporation was [with the Conſent of others, whoſe Confirma- 
tion was in ſuch Caſe neceſſary ; for though Deans and Chapters, Maſters 
and Fellows of Colleges, Maſters and Brethren of Hoſpitals, and ſuch 
like Corporations Aggregate, might of themſelves alone, without the 
Conſent or Confirmation of any, have made long Leaſes for Lives or 
Years, or Gifts in Tail or Fee, at Pleaſure; yet Biſhops, Deans, Cc. 


ſeiſed in Right of their Biſhopricks, Deanries, Sc. ſo Archdeacons, Pre- 


32 H. 8. 
c. 28. 


bendaries, Parſons, Vicars, &c. if they aliened or leaſed, muſt have had 
the Conſent and Confirmation of others, that had the Power of confirming 
in that Behalf, and then their Grants, &c. were as good as thoſe made by 
Aggregate Corporations. 5 2 00 

But the Law, as to the Capacity of Clergymen in granting, leaſ- 
ing, Cc. being greatly altered by divers Acts of Parliament, and thoſe 
not a little intricate and perplexed, it will be neceſſary to ſet down the 
Statutes themſclves, to render the Caſes reducible to them more clear and 

intelligible. 1 3 „ 
The firſt Statute concerning Leaſes by Eccleſiaſtical Perſons, which is 
alſo the only Statute that gives Directions concerning Leaſes by Tenant 
in Tail, or Huſbands ſeiſed of Lands in Right of their Wives, is 32 H. 8. 
cap. 28. which provides as followeth : * Whereas great Numbers of the 
« King's Subjects have heretofore taken Leaſes of Lands, Tenements, 
« and other Hereditaments, for Term of Years, and divers of them for 
« Term of Life, and have given and paid great Fines and Sums for the 
« ſame, and alſo been at great Coſts and Charges, as well in and about 
« great Reparations and Buildings upon [their ſaid Farms, as otherwiſe 
„concerning their ſaid Farms; yet notwithſtanding the ſaid erm 
| „ | 8585 « aſter 
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wth | 
This Act extends only to ſole Corporations, as B 
be ſeiſed in 


they, by the Conſent of the major Part of them, might have made any 
Leaſes or Grants of their Eſtates without Limitation before this Statute, 


= — on a 


« * after the Deaths or Reſignation of their Leſſors, have been, and be * Page 329 


daily, with great Cruelty, expulſed and put out of their ſaid Farms 
and Takings by the Heirs or Succeſſors of their ſaid Leſſors, or by 
ſuch Perſons as have Intereſt therein, after the Deaths or Reſignations 
of their ſaid Leſſors, by reaſon of privy Gifts of Intail, or for that 
the Leſſors had nothing in the Lands, Tenements, or other Heredita- 
ments ſo letten at the Time of the Leaſes thereof made, but only in 
the Right of their Wives, or ſuch other like Cauſe; to the great Im- 


poveriſhment, and in a Manner utter Undoing, of the ſaid Farmers; for 


Reformation whereof, be it enacted, Ge. That all Leaſes to be made of 
any Lands, Tenements, or other Hereditaments, by Writing indented; 
under Seal, for Term of Years, or for Term.of Life, by any Perſon 
or Perſons, being of full Age of Twenty-one Years, having: an Eſtate 
of Inheritance either in Fee-ſimple or Fee-tail, in their own Right, or 
in Right of their Churches and Wives, or jointly with their Wives, 
of an Eſtate of Inheritance, made before the Coverture or after, - ſhalt 
be good and effectual in the Law againſt the Leſſors, their Wives, 
Heirs and Succeſſors, and every of them, Sc. Provided that the ſaid 
Act ſhall not extend to any Leaſes to be made of any Manors, Lands, 
Tenements or Hereditaments, being in the Hands of any Farmer or 


Farmers, by virtue of an old Leaſe, unleſs the fame old Leaſe be 
expired, ſurrendered, or ended, within one Year next after the making 


of the ſaid new Leaſe; nor ſtill extend to any Grant to be made of 

any Reverſion of any Manors, Lands, Tenements, or Hereditaments, 

which have not moſt commonly been letten to Farm, or oceupied by 

the Farmers thereof, by the Space of twenty Years next before ſuch 

Leaſe thereof made; nor to any Leaſe to be made without, Impeach- 

ment of Waſte, nor to any Leaſe to be made above the Number of 
Twenty-one Years or three Lives at the moſt, from the Day of the mak 

ing thereof; and that upon every fuch Leaſe there be reſerved yearly; | 
during the ſame Leaſe, due and payable to the Leſſors, their + Heirs + See the Caſe 


and Succeſſors, to whom the ſame Lands ſhould have come after the of Cother and 


Deaths of the Leſſors, if no Leaſe had been thereof made, and to Merrick ante 
whom the Reverſion thereof ſhall appertain, according to their Eſtates 3*** 
and Intereſts, ſo much yearly Farm or. Rent, or more, as hath been 


moſt accuſtomably yielden or paid for the Manors, Sc. ſo to be letten 


within twenty Years next before ſuch Leaſe thereof made; and that 


every ſuch Perſon or Perſons, to whom the Reverſion of ſuch Manors, 
c. ſo to be letten ſhall appertain, as is aforeſaid, after the Deaths of 
ſuch Leſſors, or their F Heirs, ſhall and may have ſuch like Remedy t See the Caſe 


and Advantage, to all Intents and Purpoſes, againſt the Leſſees thereof, of Corher an 


d 
their Executors and Aſſigns, as the ſame Leſſor ſhould or might have Merrick ante 
had againſt the ſame Leſſees; Provided alſo, that this Act extend not 320. 


to give any Liberty or Power to any Perſon to take any more Farms, 
cc” 


( 


Leaſes or Takings, of any Manors, Fc. than he ſhould or might law- 


4 fully have done before the making of this Act; nor extend to any Li- 


berty or Power to any Parſon, or Vicar of any Church or Vicaridge, 
for to make any Leaſe or Grant of any of their Mefſuages, Lands, Te- 
nements, Tythes, Profits or Range deen to their Churches 
or Vicaridges, otherwiſe, or in any other 


9) | anner, than they ſhould or 
might have done before the making of this Act.“ | 


ſhops, Deans, Sc. 


a | ; | 10 Co. 60. . 
but as to dr e, Aggregate, as Deans and Chapters, &c. though they 


ight of their Churches, this is no enabling Statute ; fot 


and ſo they might have done after, till by other ſubſequent Statutes they 
were reſtrained, this being merely enabling, and not at all reſtraining 


them; and though by this Statute the ſole Corporations before mentioned 


Vor. III, 5 H 


could 
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page 329 could nor, without the Conſetit' and'Confirmation of others, have made 
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Leaſes and Terms fos Otars. 


— 


nn. 


Leaſes for three Lives, or Twetity:ont' Tears, 181 with Confirmation they 
might have made longer Leaſes, or abfolute Alienations, of any of their 
| Poffeffions z and therefore to reſtrain Biſhops, and other Eccleſiaſtical Per- 
Moor 107. fons, were the Statutes of 1 C 1; Eliz. made, which are as follow, 
For reſtraining of Biſhops, the 1 Elz. cap. 19. ſays, That all Gifts, 
« Grants, Feoffments, Fires, and other Conveyatices, or Eſtates from 
e the firſt Day of this preſent Parliament had, made, done or ſuffered, or 
< to be had, made, done or ſuffered, by any Archbiſhop or Biſhop, of any 
% Honours, Caftles, Manors, Lands, Tenements, or other Hereditaments, 
« being Parcel of the Poſſeffions of his Archbifhoprick or Biſhopriek, or 
| e united, appertaining or belonging to any of the fame, to any Perſon 
(% This Sta-“ (other than the (a) Queen, her Heirs and Succeſſors) whereby any 
tote leaving © Eftate ſhould or might paſs from the Archbiſhop or Biſhop other than 
Biſhops their for Term of Twenty-one Years, of three Lives, from ſuch Time as any 
former Power « Leaſe, Grant of Aſſurance ſhall * and whereupon the old accuſtomed 


—— to « yearly Rent, or more, ſhall be reſerved payable yearly during the ſaid 


ber Heis and Term of Twenty-one Years, or three Lives, ſhall be utterly void; any 


Succeſſors to © Law, Cuſtom, &c. notwithſtanding.” | 
little Effect, £5 = | | 5 | 

for that many Eſtates were granted to the Queen, upon Deſigu that ſhe ſhould grant them over to others, to 
prevent which was the Statute 1 Jac. 1. c. 3. made, which diſables all Archbiſbops and Biſhops from 
granting any of their Poſſeſſions to the King, his Heirs or Succeſſors, and. makes all ſuch Leaſes, Grants, 
&c. to the King, his Heirs or Succeſfors, utterly void and of none Effect. Co, 71. Gibſ. Codex 679. 


The Statute which diſables all other Eccleſiaſtical Perſons is 13 Eli. 


cap. 10. which is as followeth: * And for that long and unreaſonable 


© „ 


& packing herein extend to make good any Leaſe, or other Grant, to 


« of England, for more Years than are limited by the private Statute of 


„more Tears than the Reſidue of the Years of the former Leaſe, now 
* continuing, ſhall be at the Time of fuch Leaſe hereafter to be made, nor 
Vany leſs Rent than is reſerved in the ſaid former Leaſe. _ 


02 


Leaſes and Terms foꝛ Years; 
* On theſe Statutes we ſhal} obſerve, 1. That the Statutes of 1Efz, cap. Page 330 


* 


19. is but a private or particular Statute, and muſt be fpecially pleaded, 5 Co. 2. 
elſe the Court will take no notice of it; but 13 Eliz. cap. 10. is a general Ver 76. 
Law, whereof the Judges are bound ex officio to take notice, though it be Cro.] OI ; 
not pleaded, becauſe it extends to al} Eccleſtaſtical Perſons whatſoever, ex- 2 Rol. Abr. 
cept Biſhops, who were before ptovided for by the 1 Eliz. cap. 19, pro = 
| | eon. 300. 


— 


— 


| 174777 Yelv. 106. 

2. It has been adjudged and held in Parliament, that the King was Mod. 205. 
bound by 13 Elz cap. 10. though not named, becauſe the Statute- was: Mod. 56. 
general and for the public Good; but for ſome Time the Law was held 5 Co. 15. b. 
otherwiſe, and therefore where a Leaſe was made to the King by a Dean 1 5 
and Chapter, and the King had aſſigned it over, after that, the Law came ,,g 
to be held that the King was bound, the Aſſignee had his Leaſe made good Rol. Rep. 
to him in Chancery againſt the Statute, becauſe he could not know the Law 151. 
in a Matter ſo dubious. 1 ke. TT . 
3. That all Leaſes made according to 13 Eliz. cap. 10. by any ſingle Comp. In- 
Corporation, if not warranted likewiſe by 32 H. 8. cap. 28. muſt be con- cum. 417. 
firmed by thoſe who by Law are to confirm the ſame. 


4. That theſe Statutes of 1 Eliz, cap. 19. and 13 Eliz. cap. 10. are Comp. In. 

merely reſtraining, fo that though Biſhops, and other Eccleſiaſtical Perſons, cum. 419. 

might, with the Confirmation of thoſe required by Law, have made any 

| Leaſe or perpetual Grant, yet now no Confirmation whatever will make 

them good fr above three Lives, or Twenty-one. Years. | | 
5. That no Leaſe by an Archbiſhop or Biſhop for three Lives, or 10 Co. 60. b. 

Twenty-one Years, made according to the Exception of 1 Eliz. cap. 19. Co. Lit. 45. 1. 

is good to bind the Succeſſor, if it be not in every Thing purſuant to 32 H.. Moor 1. 

cap. 28. unleſs it be confirmed by the Dean and Chapter; for Leaſes for 

Twenty-one Years, or three lives, being only exempted and taken out from 

the general Diſability impoſed on Biſhops by the firſt Part of the Act, re- 

ceive no Sanction at all from that Act, but as they are taken out to reſt up- 

on 32 H. 8. cap. 28. and therefore though they are for Twenty-one Years, 

or three Lives, yet if Part of the Land were not in Poſſeſſion, or that the 

old Leaſe were not ſurrendered or expired within one Year before the 

new Leaſe made, or in any other Reſpect, ſuch new Leaſe was not war- 

ranted by 32 H. 8. cap. 28. to bind the Succeſſor, there muſt be the Con- 

firmation of the Dean and Chapter, becauſe at Common Law ſuch Con- 

firmation was neeeſſary; and theſe Leaſes not being warranted by 32 H. 8. 

cap. 28. which is the only Statute that enables Biſhops ſolely to make Leaſes 

to bind their Succeſſors, remain at Common Law, and by Conſequence, 

without Confirmation, are voidable by the Succeſſors as much as if they 

were made for one hundred Years or Lives. 

6. That 13 Eliz. cap. 10. hath been always conſtrued largely and bene- 11 Co. 76, 
ficially to prevent all Inventions and Evaſions againſt the true Intent Magdalen 
thereof; therefore where the Statute ſays, Maſter and Fellows of any Col- 38 : 
lege, yet it bath;been often held, that be the College incorporated by that 
Name, or by the Name of Warden .and Fellows, or Warden and Scholars, 
or Warden, Fellows and Scholars, or Maſter, Fellows and Scholars, or- 

Maſter and Scholars, or Provoſt, Fellows and Scholars, or by any other | 
Name of Corporation, and be the College Temporal for the Advancement j 
of the liberal Arts and Sciences, or mere Eccleſiaſtical or Mixt, that all 

theſe are within the Reſtraint of this Act; ſo where the Statue ſays Maſter 

or Wardens of any Hoſpital, be the Hoſpital incorporated by any other 
Name, and be it a ſole Corporation, .or Corporation Aggregate of many, 

yet the Statue extends to them, OW . 

The next Statute that made any Alteration in theſe. Things was 14 Elz. 14 Elz. c. 11 
cap. 1 1. which as to Houſes in Cities and great Towns is as followeth: © Whereas 
in an Act made 13 Elz. c. 10. there is no Branch to avoid certain Leaſes to 

2 | LS 8 S de 


2 n vs . 
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Page 331 be made by Maſtets and Fellows of Colleges, Deans: and Chapters of 
| Cathedral or Collegiate Churches, Maſters or Guardians of any Hoſpital, 


or by any other Parſon or Vicar, or any other having any Spiritual or Ec- 
«. cleſiaſtical Living; Be it enacted, that the ſaid Branch, nor any Thing 


, 8 


MY « therein contained, ſhall not extend to any Grant, Aſſurance or Leaſe of 
11 | « any Houſes belonging to any Perſons or Bodies Politick or Corporate 
ith 7 ..* aforeſaid, nor to any Grounds to ſuch Houſes appertaining, which Houſes 
ip & be ſituate in any City, Borough, Town Corporate or Market-Town, or 
/ 1 | | „ the Suburbs of any of them; but that all ſuch Houſes and Grounds may 
4 | e be granted, deiniſed and aſſured, as by the Laws of this Realm and the 
1 4 ſeveral Statutes of the ſaid Colleges, Cathedral Churches and Hoſpitals 
; 9 <« they lawfully might have been before the Making of the ſaid Statute, or 
4 | 4 lawfully might be, if ſuch Statute were not, ſo always that ſuch Houſe 
1 = | | c be not the Capital or Dwelling-houſe uſed for the Habitation of the Per- 
i 1 | <« ſons aboveſaid, nor have Ground to the ſame belonging above the Quan- 
i 1 : | « tity of ten Acres; provided that no Leaſe ſhall be permitted to be made 


by force of this Act in Reverſion, nor without reſerving the accuſtomed. 
yearly Rent at the leaſt, nor without charging the Leſſee with the Re- 
parations, nor for longer Term than for forty Years at the moſt ; nor any 
Houſes ſhall be permitted to- be aliened, unlefs in recompence thereof 
there ſhall be a good and ſufficient Aſſurance made in Fee- ſimple abſo- 
<« Jutely ro ſuch Colleges, Houſes, Bodies Politick or Corporate, and their 
Succeſſors, of Lands of as good Value, and of as great yearly Value at 
e the leaſt, as ſhall be aliened; any Statute to the contrary notwith- 
cc ſtanding.” TIE IN > ih 9 D. A ON BH - 2 5 
Note, This Statute makes no Alteration of the Statute 1 Eliz. cap. 19. 
nor has any Relation to it, but only to the Statute 13 Eliz. cap. 10. and 
therefore gives no Power to Biſhops to let Houſes, otherwiſe than ac- 
cording to 1 Eliz. cap. 19. J)! ⅜½ny 
Cro. Eliza. Note alſo, That this Statute need not be found by Verdict, being a ge- 
564. neral Law. CREE gs gut” 
By this Statute it is expreſly provided, that no Leaſe ſhat] be made of 
ſuch Houſes in Reverſion ; but by 13 Eliz. cap. 10. no Reſtraint being made 
of ſuch Leaſes, it was found neceſſary to provide againſt them by another 
| Starute, viz. the 18 Fliz. cap. 11, - OP eg ok = ROS 
18 Eliz. c. Which reciting, that ſince the making of the 13 Ez. cap. 10. divers Ec- 
T1. continuel cleſiaſtical and Spiritual Perſons, and others having Spiritual or Eccleſiaſti-_ 
by 43 Eliz. 2 cs S OP a9 Ai 
Note; This cal Livings, have from Time to Time made Leaſes for Term of Twenty- 
Statute is a one Years, or three Lives, long before the Expiration of the former Years, 
general Law. contrary to the true Intent and Meaning of the ſaid Statute; Be it there- 
By 9 1 « fore enacted, That all Leaſes to be made by any of the ſaid Eccleſiaſti- 
To Ok. bd. cc cal Spiritual, or Collegiate Perſons, or others, of any of the ſaid Eccle- 
%% «6 ſiaſtical, Spiritual, or Collegiate Lands, Tenements or Hereditaments 
„ whereof any former Leaſe for Years is in Being, not to be expired, 
„ ſurrendered or ended within three Years next after the making of any 
<« ſuch new Leaſe, ſhall be void, fruſtrate, and of none Effect, and that 
« all and every Bond and Covenant for renewing or making of any Leaſe, 
e or Leaſes contrary to the true Intent of this Act, or of the ſaid Act 
« made in the ſaid 13th Year, ſhall be utterly void; any Law, Statute, 
« &c, Provided that this Act, nor any Thing therein contained, ſhall 
&« extend or be prejudicial to, make fruſtrate or void any Leaſe or Leaſes 
« heretofore made by any of the ſaid Spiritual or Eccleſiaſtical Perſons, or 
« any of them; but that the ſame, and every of them are of the like 
« Force and Effect as they, or any of them, were before the making of 
this preſent Statute.” _ | „„ . 
Hob. 269, The Statute of 18 Eliz. cap. 11. has Relation only to the Statute of 13 
Crane and Eliz. cap. 10. to reſtrain Leaſes in Reverſion where above three Years of the 
Taylor. firſt Leaſe is then to come, but leaves the Statute of 14 Elia. cap. 11. per- 
fectly at large as to Houſes in Cities, without making void ſach Leaſes, or 


3 any 


Comp. In- 
cumb. 423. 
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* 


any Bonds or Covenants * concerning them; for as to ſuch Houſes the * 


10. therefore where an Action of Covenant was brought againſt the Dean 
of Lincoln and one of the Prebendaries, upon a Covenant made by the 
Dean and Chapter, by their ſpecial Names jointly and ſeverally, to make 
a Leaſe of a Houſe in London, though it was argued to be void upon the 
_ Statute 18 Eliz. cap. 11. that Statute extending only to 13 Elfz. cap. 19. 
and not to the 14 Eliz. cap. 11. which, as to Houſes in Cities, repealed 
13 Eliz.cap. 10, and makes all Leaſes thereof good, ſo they do not excee 
forty Years, Sc. and are not made in Reverſion, which was not prohibit 
by 13 Eliz. cap. 10. Allo the Statute 14 Elz, cap. 11. forbids Alienations 
of ſuch Houſes, except there be full Recompence given to the Chure 
at the ſame Time, ſo as with ſuch Recompence they may alien ſuch 
Houſes in Fee, which was not permitted by 13 Ez, cap. 10. and 


Places more populous. | 


Windſor, in the 35th Year of Eliz. made an Agreement among them- " 
ſelves by Lots to have an Aſſurance of a Leaſe to each of them, of cer- p. 
rain Part of the Poſſeſſions of their Church, which after the Lots caſt, 
whereby every one knew his own Leaſe, they executed the Aſſurance in 
this Manner: The Corporation enters into an Obligation of 500 J. to every 
Canon that was to have a Leaſe, and the Payment limited ro be within A 
ſhort Time before the Expiration of the old Leaſe in Being, and the 
Canon the fame Day entered into an Obligation to pay the College 310%. 
at the ſame Time, if they did make a Leaſe according to a Schedule an- 
nexed, which Schedule was verbatim the Demiſe agreed to be made; and 
it was farther proved, that the Intent and Agreement betwixt them was, 
that one gol. ſhould be ſtopped for the other 500 J. and that the Corpo- 
ration ſhould have only the 101. for the Leaſe; which Matter being diſ- 
cloſed in Chancery, the Lord Keeper Egerion made a Decree, that the Ob- 
ligation of 5007, made by the Dean and Canons to each Canon was void 
by 18 Eliz. cap. 11. and in the ſame Caſe a Precedent was ſhewn between 
Fry and the Dean and Canons of Wells, decreed 44 Eliz. in Chancery, 
which was thus: Fry gave to the Dean and Canons of Wells 10001. and 
took an Obligation of 2000 J. with Condition to repay the 1000 J. and for 
Non-payment brought an Action of Debt againſt the Dean and Prebends, 
and obtained a Judgment, and made a Defeaſance thereof, that if they 
make a Leaſe to him of Land then in Leaſe to Sir Amias Pawlelt for 
fifreen Years to come, then the Judgment ſhould be void; and the Truth 
of the Caſe was, that the 1000 7. was paid, and 600 J. thereof employed 
In Payment of Tenths due by the Church ; yet by the Opinion of Pep: 
bam, Ander ſon and Periam, it was decreed in Chancery, that the Judgment 
was void by 18 Eliz. cap. 11. which makes void Bonds and Covenants for 
making Leaſes againſt that Statute or 13 Eliz. cap. 10. but by way of Ar- 
bitrament they awarded to Fry the 600 J. that was paid and employed in 


to extend to Judgments in ſuch Caſes, 
Another Statute concerning Leaſes made by Colleges in the two Uni- 
verſities, and the Colleges of Wincheſter and Eaton, is 18 Eliz. cap. 6. 
which adds one Thing more, as followeth : “ That no Maſter, Provoſt, 
* Prefident, Warden, Dean, Governor, Rector, or chief Ruler of any Col- 
lege, Cathedral Church, Hall or Houſe of Learning in any of the 
« Univerſities of Cambridge and Oxford, nor any Provoſt, Warden, or 
ce other Head Officer of the Colleges of Wincheſter or Eaten, nor the Cor- 
% poration of any of the ſame, by what Title, Stile or Name ſoever they 
Vor. III. | * 8 Sn now 


Statute of 14 Eliz cap. 11. is a new Law, and ſets looſe the 13 Eliz. cap, . 
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it was adjudged accordingly; and it is (a) ſaid, the Reaſon of repealing (a) 1 Vent. 
13 Eliz. cap. 10. as to Houſes in Market-Towns, was to make thoſe 245. 


But to avoid the Force of thoſe Statutes of 13 Eliz. cap. Io. and 18 Elia Moor 789. 
cap. 11. and the Clauſe making void Bonds and Covenants againſt them, Dean and 
a Contrivance was ſet on Foot to this Effect; the Dean and Chapter of Caren of 
| Mob | L indſar ver. 
r Gilbert 


rwia, 


the Affairs of the Church. and after the 43 Eliz. cap. 9. ſect. 8. was made 
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Leon. 306. 
Sav. 129. 


Leon. 306, 


3334 
Save 129. 


1 


WF 


— 


now be, ſhall or may be called, after the End of this preſent Seſſion of 
& Parliament ſhall make any Leaſe for Life, Lives or Years, of any Farm, 
te or any their Lands, Tenements, or other Hereditaments, to the which 
©#any Tythes, Arable Land, Meadow, or Paſture doth or ſhall appertain, 
& except that the one Third Part at leaſt of the old Rent be reſerved in 
& Corn for the ſaid Colleges, Cathedral Churches, Halls and Houſes, that 
« is to ſay, in good Wheat after the Rate of 65. and 8s. the Quarter, 
* or under, and good Malt at 5 5. the Quarter, or under, to be delivered 
% yearly upon a Day prefixed at the ſaid Colleges, Cathedral Church, 
& Halls or Houſes; and for Default thereof to pay to the ſaid Colleges, 
« Cathedral Church, Halls or Houſes in ready Money, at the Election 
« of the ſaid Leſſees, their Executors, Adminiſtrators, and Aſſigns, after 
& the Rate of the beſt Wheat and Malt in the Market of Cambridge, for 
< the Rents that are to be paid to the Uſe of the Houſe or Houſes there, 
„ (and ſo for Oxford and Wincheſter, in totidem Verbis,) and in the Market 
« of Windſor for the Rents that are to be paid to the Uſe of the Houſe ot 
„ Houſes at Eaton, is or ſhall be due, without Fraud or Deceit; and that 
all Leaſes otherwiſe hereafter to be made, and all collateral Bonds or 
Aſſurances to the contrary by any of the ſaid Corporations ſha!l be void 
in Law to all Intents and Purpoſes; the ſame Wheat, Malt, or Money 
coming of the ſame, to be expended to the Uſe of the Relief of the 
Commons and Diet of the ſaid Colleges, Cathedral Church, Halls and 
* Houſes only, and by no Fraud or Colour let or ſold away from the Profit 
of the ſaid Colleges, Cathedral Church, Halls and Houſes, and the 
« Fellows and Scholars in the ſame, and the Uſe aforeſaid ; upon pain of 


* 


„ Deprivation of the Governor and chief Rulers of the ſaid Colleges, 
Cathedral Church, Halls and Houſes, and all other thereunto conſent- 


<« ing: But this Act, or any Thing therein contained, ſhall not extend or 


* be in any wiſe prejudicial to any Leaſe to be made of a Barn called 
.* Muncken Barn, with a certain Portion of Tithes riſing, growing, and 
< being in the Pariſh of Southwark in the County of Suſſex, being Parcel 
* of the Poſſeſſions of Maudlin College in Oxford, ſo that the Term de- 


< miſed in and by the ſaid Leaſe exceed not the Number of ten Years 
from and after the Feaſt of St. Michael the Archangel next coming, 


neither ſhall this Act extend to any Leaſe to be made by the Preſident 


„ and Scholars of the College of St. John Baptiſt in Oxford, to any Heir 
* Male of Sir Thomas Mbite, Founder of the ſaid College, which Leaſe 


s ſhall be made according to the Meaning of the Foundation and Statutes 


© of the ſaid College, of the Manor of Fifield, and no other Hereditaments.“ 
In the Conſtruction of this Statute it hath been holden, that it is a pri- 


vate Act, becauſe it concerns only thoſe particular Places; and therefore 


mult be pleaded or given in Evidence, or found by a Jury, otherwiſe the 


Court is not bound to take notice of it. 


Alſo it is ſaid, that in a Declaration upon a Leaſe made by any of theſe 
Colleges it ought to be ſhewed, that the Corn was reſerved according to 
the Statute, otherwife this may be good Cauſe to move in Arreſt of Judg- 
ment; but of this it may be doubted ; for in the Caſe itſelf, cited in Leon. 
for that Purpoſe, it appears that that Exception was diſallowed ; for tho' 
it does not appear in the Declaration that Corn was reſerved, yet it may 
be that it was reſerved in the Leaſe; and if not, yet the other Party ought 
to ſhew it; and therefore the Exception to the Declaration for not thewing 
it was diſallowed. 

By the Statute 22 Car. 2. cap. 11. it is enacted, That for ever hereafter 
„ the Mayor, Commonalty, and Citizens of London may and ſhall have a 
„Market, to be kept three or four Days in the Week, as to them 
„ ſhall ſeem convenient, upon the Ground now ſet out by the Aſſent of 
* the Dean and Chapter of the Cathedral Church of St. Paul, London, for 
a Market-place within Newgate, and that the ſaid Dean and Chapter 11 

| 7 1 make 
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* 


1 be 
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« make and give one or more Leaſe or Leaſes of the ſaid Ground to the 
« ſaid Mayor, Commonalty, and Citizens, and alſo of the Wall of the 
« ſaid Church-yard, abutting ſeverally upon Pater-nofter-Row and the 


Old Change, for the Term of forty Years, reſerving the yearly Rent of + 


« four Pounds for the Ground of the ſaid Market-place, and Two-pence 


for every ſuperficial Foot of the Ground or Soil of the ſaid Wall, as it 


eis now ſet out by the Surveyors of the City and of the ſaid Dean and 


« Chapter, and fo from forty Years to forty Years for ever, at the like 


* yearly Rent, and one Year's Rent, after the Rates aforeſaid, to be paid 
* by way of Fine for each of the ſaid Grounds reſpectively, upon the 
* making every new Leaſe thereof; which ſaid Leaſe and Leaſes ſhall 
be good and effectual in the Law, as againſt the Dean and Chapter, and 
& their Succeſſors, and all Perſons claiming by, from or under them, 
„ and that no Houſe, Shed, or other Building, ſhall ſtand, or hereafter 
be erected and fixed upon the ſaid Market-Place, other than the Market- 
_« Houſe already built with the Conſent of the ſaid Dean and Chapter; 
\* And whereas the ſaid Parſons or Vicars, or ſome of them, (within the 
« ſaid City of London) are intereſted in ſeveral Glebe-Lands or Grounds, 
% the which they cannot rebuild themſelves, nor let ſuch Leaſe or Leaſes 
as may be an Encouragement to others to rebuild the ſame ; Be it 

« enacted, that the ſaid Parſons and Vicars, and every of them reſpec- 


<« tively, be impowered, and are hereby impowered to let ſuch Leaſe or 
« Leaſes of their ſaid Glebe-Lands or Gruunds, with the Conſent and 


Approbation of the Patron or Patrons, and Ordinary, for any Term 
* not exceeding forty Years, and at ſuch yearly Rents, without Fine, as 
„can be obtained for the ſame.” | 


© any Thing in this or any other Act to the contrary notwithſtanding : 
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Before we mention any Caſes, or make any Obſervations on the fore- Dyer 69. a; 
going Statute, it may be neceſſary to take Notice, That at Common Law Hob. 7. 
if a Parſon had made a Leaſe for Years of his Glebe-Land, to begin Rol. Rep. 

after his Death, or granted a Rent-Charge in that Manner, and ſuch 443: 


Leaſe or Grant were confirmed by the Patron and Ordinary, this would 
have bound the Succeſſor of the Parſon ; becauſe here was the Conſent 
and Concurrence of all Perſons intereſted, and the Leaſe or Charge bound 
immediately from the perfecting of the Deed by the Parſon, Patron, and 
Ordinary, though it was not to take effect in Poſſeſſion till after the Par- 
ſon's Death; but now no Confirmation whatever will make ſuch Leaſe or 


Grant good againſt the Succeſſor, by reaſon of the Statutes made to avoid 
them, | 


If a Perſon obtain a Grant to build Houſes on Church or College Lands, Hetl. 57. 


this is confirmed, (in caſe where Confirmation is neceſſary,) yet this Grant Mayor and 
is no Alienation againſt the Statutes, but is only a Covenant or Licence, Commonalty 


and nothing elſe ; for the Soil remains in the Grantor, and by Conſequence 
the Houſes built thereon are in him. | 


f Winche/- 
ters Cafe, 


If a Pariſh be upon the Deſign of incloſing Lands, and a Parſon hath Cans: Tore 
Tithes in Kind, and Common for Beaſts thereout, the Chancery may de- cunb. 334. 


cree him to take a Quantity of Ground elſewhere, in lieu thereof. 


So where one had a Leaſe of Tithes in Kind, it was ordered in Chan- Comb. Frcums. 
cery, that a Commiſſion ſhould go forth to ſet out other Meadow and 334. 


Ground in lieu thereof; the Reaſon of which Caſes ſeems to be, either 
for the Prejudice the Public might - ſuffer, if ſuch Recompence in no 
Caſe ſhould be allowed, or for that the Succeſſor of the Parſon have no 
Injury thereby, being recompenced in other Lands; ſed quære why an 
Act of Parliament in ſuch Cafes ought not to be procured ; for it ſhould 
ſeem the Chancery, as well as the other Courts, are bound by all Acts 


of Parliament, which are poſitive Laws, and have no Liberty of breaking 
through them, upon any Pretence of Convenience or Neceſſity, more than 


ether Courts. 


By - 
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Iſſue Nil debet, be as good, if not more eligible ? 


- 


n 


Leaſes and Terms for Years, 


Hob. 269. By the Statute of 14 Eliz. cap. 1 1. as appears before, all thoſe who werg 
Noy 5. reſtraiped by 13 Eliz. cap. 10. have Liberty given them to alien Houſes in 
Cities abſolutely, ſo as at the Time of ſuch Alienation there be a Recompence, 

in Lands given to them, and their Succeſſors, of as great Value as the 

page 335 * Houſes aliened ate; but this Liberty of aliening, upon ſuch Recampence 
: to be given, extends only to Houſes x. for as to Lands they have no fuch 
Power, nor can they exchange them, to bind their Succeſſors, upon any 
Recompence whatſoever ; and quere whether ſuch Houſe may be exchang- 

ed for Lands of greater Value, without Licence, againſt the Statutes of 
%%%%%%/ôôͤͤĩ ² m koe yh 4 5 : kids. a8 

Sid. 162. Is is agreed, that Corporations of Mayor and Commonalty, Bailiffs and 
Burgeſſes, and ſuch other Lay Corporations, are out of all the before-men- 

tioned Statutes, and may make Leaſes, and other Eſtates, as they might 

| ever have done. | EY ag 3 | 3 
Deg. 135. It hath been adjudged, that a Spiritual Perſon not Beneficed is not within 
| bits Spiritual Petſons from taking Leaſes 


— 


Clagg and | Will, 
Labs. Name of any other Perſon or Perſons to his Uſe, Cc. 


A Leaſe being made to a Spiritual Perſon againſt 21 H. 8. cap. 13. and a 

To I Bond or Obligation taken for Performance of Covenants, 125 Obligee 
Leon. 30g. brought an Action of Debt upon this Bond, and had Judgment; which 
3 Keb. 436. proves that the Leaſe was not abſolutely void between the Leſſor and Leſſee, 
as the Words of the Statute are; and though in Dyer, where this Caſe is 

reported, this is not mentioned to be any Cauſe of the Judgment, yet 

Periam in 1 Leon. held it to be the greateſt Cauſe of the Judgment; and 

ſo it appears to have been adjudged in another Place; for the Statute 

inflicts a Penalty of 101. for every Month that the Clerk ſhall occupy 

ſuch Farm, and therefore it cannot be void; but the Leaſes made void 

by that Statute are only thoſe which Spiritual Perſons before that Act, or 

after, had, and before Michaelmas then next following were not bargained, 

ſold, or granted away. | 5 | 


+ 
* 


Bro. Tit. In an Action upon 21 H. 8. ca 13. againſt a Parſon for taking of 


Azion ſur l Farms, it is a good Plea to ſay, Non babuit ſeu tenuit ad firmam contra 


Stat. 2. Formam Statuti; and the Defendant may give in Evidence, that the Farm 
was for the Maintenance of his Houſe, Sc. according to the Proviſo in the 
+ Would not Statute for that P ur poſe ä | gh 


the general 


/ 


1 


Bro. Adion Alſo the Writ grounded on this Statute ought to be Qui tam for the 


far Ii Stat. 4. King and Party; and therefore a Writ, which demanded the Whole, was 
ruled not to be good; but that the Statute need not be mentioned in the 


| Writ. 5 a | | 
35 Eliz.c. 7. By another Act, intituled, An A# for erecting of Hoſpitals, or Abiding or 
1. Working. Houſes for the Poor, it is (amongſt other Things) provided, That 


all Leales, Grants, Conveyances, ot Eſtates to be made by any Corporation 
fo to be founded exceeding the Number of Twenty-one Years, and that in 
Poſſeſſion, and whereupon the accuſtomable yearly Rent, or more, by the 
reater Part of twenty Years next before the taking of ſuch Leaſe, ſhall 

got be reſerved,” and yearly payable, ſball be void, | 
4 Leon. 51. As to the Perſons who may be ſaid to be ſeiſed in Right of their 
Acton and Churches, ſo as to be impowered by the Statute of 32 H. 8. cap. 28. to 
588 make Leaſes for three Lives, or twenty-one Years, to bind their Sueceſſors 
titappears to have been adjudged, though he be ſeiſed in Right of his Preben- 


Watkinſon dary, and not in Right of his Church, he may yet within the Equity of 


and Mann. that Act make Leaſes for three Lives, or twenty-one Yeats, to bind his 


Co Lit 44. b. Succeſſor, obſerving the ſeveral Qualifications required by the Act; for 
* the Words of the Act being general, all Perſons having an Eſtate of Inhe- 
Leaks - ritance in Right of their Church, with a ſpecial Exception of re” and 

| $-- | | Vicars 


rary, and a Spiritual Dignity. 


| 2 Inft. 672. 2 Rol. Abr. 22.— 


b 


_Y 


Leaſes and Terms foz Years. 
Vicars only, ſhew the Intent of the Act to include and take in all but Palm. 105. 
thoſe ſo N z and Popham ſaid, that in Dr. Dale's Caſe, for an Houſe ©? Ircunb. 
near St. Paul's, it was ſo adjudged, and ſo had been twice adjudged in 35 
his Experience; and Fenner ſaid, it was ſo adjudged in the Caſe of a 


Treaſurer of a Church, and Prebendaries are Eccleſiaſtical Perſons, for 
they are admitted and inſtituted, and have Locum in Choro, & Vocem in 


L 2 n FO SIT IT ” "8 


cappella 


180 likewiſe it hath been adjudged, that a Chancellor of a Cathedral * Pape 336 
Church may make Leaſes for twenty-one Years, or three Lives, within Lev. 112- 


this Statute, to bind his Succeſſor; ſo of a Treaſurer, Archdeacon, and 3 158. 


Precentor; for they are Prebendaries, and more, for they are general eb. 376. 


; * 2 1 . Bi . Holt, 
choſen out of the Prebendaries, and have thoſe Diguities ſuperadded pf 1 


annexed ; and though Chancellors and Treaſurers are in ſome ſort Miniſte- Calden ver. 
rial, yet are they not inter minores Ordines, as the Oſtiarii and Vergers are, Dennis. 
who are only Servants to carry Candles and Wax, keep the Doors, Sc. 
but the others are ſeiſed in Fee in Right of their Church, Sc. and have 
moreover theſe Dignities ſuperadded; but a Caſe was cited to have been 
adjudged in the Exchequer, that Leaſes made by the Chanters of St. 
Paul's muſt be confirmed ; for it was ſaid, they are not properly Chanters, 
but Singing Men only, and minoris Ordinis; but the Chanters, properly ſo 
called, Precentors, &c. are majori: Ordinis ; as the Biſhop of Sarum, in 
Right of his Biſhoprick, is Præcentor Angliæ; which ſhews it to be Hono- 

If a Parſon, Prebend, Mayor, Dean, Abbot, Cc. or any other ſole Bro. Tit. Age 
Corporation make a Leaſe for Years, either upon theſe Statutes, or at 64, 80. 


Common Law, though the Leſſor be under the Age of twenty-one Years, 


yet he ſhall not avoid ſuch Leaſe for that Cauſe; for ſince they are ad- 
mitted to exerciſe ſuch Offices or Functions, though within Age, they are 
likewiſe by Law ſuppoſed capable of doing all Things belonging thereto, 
as other Perſons of full Age may do; and therefore ſuch Acts as are done 
by them in their Politick Capacity, which is ſubje& to no Age or Infirmity, 
as the Body natural is, are valid and effectual, notwithſtanding their Mino- 
rity, which in ſuch Caſe, is not material. a 


2. Ofthe Rules to be obſerved, and Qualifications requiſite to the 
Perfection of Leaſes by Eccleſiaſtical Perſons: And therein, 


Rule 1. Where an Indenture or Deed is neceſſary. 


The firſt Thing to be obſerved upon the ſeveral Statutes before-men- Co. Li. 44. b. 


tioned concerning Leaſes is, that as well upon the Statutes of the 1 Elia. 3 Keb. 379. 
cap. 19. & 13 Eliz, cap. 10 as upon 32 H. 8. cap. 28. the Leaſes to be 


made by Virtue thereof muſt be by Indenture; for though the Statutes 

x Eliz. cap. 19. & 13 Eliz. cap. 10. do not require it, yet in that and all 

other Qualities and Properties required by the 32 H. 8. cap. 28. (except 5 
concurrent Leaſes only) they muſt follow the Pattern thereof; and (a) if (a) 5 Co. 25. 
the Deed be indented, whether it begin This Indenture or not, is not mate- s Caſe. 


rial; for notwithſtanding that, it is an Indenture; on the contrary, if it Co Lit. 143.4. 


229. 2. 
Cro. Eliz. x 


R 
If only the Form of indenting the Parchment, 1 Paper, be 
wanting, that is not material, for it might even be done in Court, and therefore no Exception is now 
aken on ſuch a trifling Omĩſſion. | | 


be not indented, the calling it an Indenture will not make it ſoF. 


But the moſt obſervable Thing under this Head is, how far a Parol Comp. Iacumb. 
Leaſe or Agreement by the Parſon with his Pariſhioner or a Stranger for 337- Ge. 
his Tithes ſhall be good, and how far and in what Caſes not; concerning 

Vor. III. — | which 


. 
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which there are various Caſes and Opiniqns, in the Books,” many of which 
have no Foundation from the Statute, but ſtand intirely on their own 
/ v 8 SES, 18. ok 
Godb. 374, And herein. all the Books agree, that if a Parſon leaſe or grant over 
2 Rol. Abr. his Tithbs to a Stranger for Life or Years, or even for Year, that ſuch 
x ops Leaſe or Grant muſt be in Writing; and if it be not, it will be, abſo- 
Perk, f. 6s. lutely void; the Reaſon whereof is, beaguſe Tithes are Things, which 
Cro. Jac, 317, lie merely in Grant, and whereof no manual Occupation can be; till they 
613. are actually collected, they are not Things ſubſtantive, whereof the Pro- 
® Page 337 perty can be changed by the Notoriety of Livery and Seiſin, or any actual 
10Co. 92. taking of Poſſeſſion, but their whole Eſſence before they are ſevered and di- 
Leon 25: vided conſiſts only in Notion and Idea therefore without Deed the Grantee 
17. or Leſſee can make no Manner of Title to them; for without that, there is 
2 Keb. 17, nothing can be done to inveſt him with the Property thereof, but the Effence 
and Subſtance of his Title is to be derived from the Deed, granting or leaſ- 
ing them to him; and for this Reaſon it is that he muſt not only have a 
Deed thereof, but muſt alſo in pleadipg ſhew it with a Prefert bic in Curia; 
for otherwiſe the Court, which is to judge ſecundum allegata & probata, can 
(a) Leon. 23. no more adjudge his Title good, than if he had no Deed at all; but yet (a) 
In kitty ver. if ſuch Grant or Leaſe be made of Tithes without Deed, and the Grantee 
Sanders. or Leſſee ſues for them in the Spiritual Court, the Defendant muſt plead 
| that all the Title the Plaintiff has is by Leaſe without Deed ; nor can he 
. Juggeſt this Matter to ground a Prohibition on; but he ought either to ſet 
out his Tithes without regarding who hath the Title to them, which will 
_ diſcharge him, or he ought to preſcribe in modo Becimandi, and ſurmiſe 
that the Tithes belong to F. S. with whom he hath compounded to pay | 

| „ d dd ETSY 
2 Rol. Abr. But if a Parſon leaſe his Rectory or Parſonage for Years, in this Caſe the 
53. PE Tithes and Offerings yu paſs as incident to the ReQory, though there beno 
Bro. Tir n. Deed, becauſe the Rectory is the Principal, and the Leale of that being good 


 cidents, 7, without Deed, the Tithes and Offerings, which are but as Part of or acceſ- 


Tit. Leaſes, Tory to the Rectory, muſt paſs likewiſe, though they are not named; and 
15, 20. ſome hold, that by ſuch Parol Leaſe of the Rectory the Tithes will paſs, 


ou CIO though there be no Houſe, but only the Church and Church-yard. 


Clayton, fag. If a Portion of Tithes hath been lang uſed with a Chapel, by Grant 


Bradford's or Leaſe of the Chapel, with all the Tirhes thereunto belonging, this is a 
Caſe. ſufficient Deſcription to paſs the Tithes, though generally a Portion of 
Comp. In- Tithes ought to be ſo named; but it does not appear whether in this Caſe 
cumb. 338. the Grant or Leaſe of the Chapel were by Deed or not. 1 8 
As concerning Leaſes of Tithes to the Pariſhioner himſelf, who ought to 
pay them, there are Variety of Opinions in the Books, how far ſuch Leaſes 
or Agreetfients ſhall be good without Writing, if they are made for the 
Life of the Parſon, or for Years, or for one Year only, and how far, and in 
what Caſes, the Aſſignee of the Pariſhioner ſhall take advantage of, or be 

| bound by ſuch Leaſes or Agreements. © Do | 
Cro. Jac.137, Firſt then, molt of the Books agtee, that if the Parſon, in conſideration 


Cro. Eliz. of ſuch a Sum then paid, or ſo much annually to be paid, by the Pariſhioner, 
188, 249. go contract or agree by Parol with him, that he ſhall retain his Tithes, or 


Dir dies 155 ſhall be diſcharged of the Paynient of his Tithes during the Life of the Par- 


2 Leon. 29. fon, or for ſo many Years as he ſhall be Incumbent, this ſhall be void; and 


3 Leon: '357. the Reaſon given is, becauſe as a Leaſe this cannot be good without 
Godb. 333. Writing, and as a Compoſition or Agreement it cannot be good, becauſe it 


Palm. 477. ; ror uf . 1 | 
2Brownl,1 17, is uncertain at the making of it. 8 Por 
Lev. 24. 


But yet ſome Books hold ſuch Parol Agreement for the Life or Incum- 
- Rol. Abr. bency of the Parſon to be good, and that if he demands Tithes againſt it 
8. 333. in the Spiritual Court, a Prohibition ſhall be awarded to ſtay his Suit T. 1 
Palm. 377. . ; ßEIF, 


Hetley 31, 107, 122, ＋ See the next Caſe ; and ſee infra 338, 9, CW. 
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It is held in ſeveral Books, that though ſuch Parol Agreement with che, Lelr. g 


be for ſo many Years certain, that this is good, though it be t by Deed 


2 Brownl, 11. 


or Writings becauſe-it is in Nature of a. Compoſition or Agreement with 2 Rol. Abr. 


the Pariſhioner himſelf, ho ought to pay them; and chat therefore if he 63. 
hibition ſhall be awarded to ſtay his Proceeding:- 1 


* Arz f . lov Dee .f. 
80 it is likewiſe held, in purſuance of that Opinion, that if the Pariſhigner. . b ry 9 
after ſuch Agreement to retain his Tithes for Years; makes a Leaſe of choſe ,, 280 93D 


Lands to another, that the Leſſee alſo ſhall be diſcharged of the Payment, * 
of Tithes, becauſe. the Diſcharge runs along with the Land; but others | 
held the contrary; and that if ther Aſſignee be ſued in the Spiritual: Court velv. 


he ſhall have no Prohibition, becauſe by ſuch Parol Contract: no Intereſt was eee ä 


| transferred to the Pariſhioner, but it was only a Perſonal Agreement between 3ro:4ith, 
the Parties themſel ves, and cannot extend to Strangers. - 


won 


4 * 

49 178.8 
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- ..Bur all that hold ſuch Parol Agreement for Years to be good, hold like, 2 Rol. Abr. 

' wiſe, that, if the Agreement were with the Pariſhipner; his Executors and, 63. 
Aſſigns, there the Executors or Aſſigns of the Pariſhioner, or even their Ciro. Jac. 668. 
Leſſee at Will, ſhall take advantage thereof; and if they are ſued in- the N 333 
Spiritual Court, ſhall have a Prohibition, and compel the Parſon to take hs 
Remedy upon the Contract; and that if the Executors of the Pariſhioner 
have made a Leaſe overat Will, they ſhall have their Remedy over againſt the 
Tenant at Will, who came in under the Benefit of ſuch a Diſcharge, and 
therefore ought to be contributory to the Charge of it: and that granting 
ſuch Prohibition is a Means to compel the Parſon to ſeek his true Remedy: 

And yet we find ſome Caſes where ſuch Agreement was by Ded wichthe Palm. 36. 
Patiſhioner and his Aſſigns, that the Pariſhioner, or Aſſignee, being dyed in A iicbe's 
che Spiritual Court, would have no. Prohibition, berauſes ag chey- ele, tie Salle 
Covenant or Agreement: paſſed no intereſt in the Tithes and-thereſores ft 2 Leon. 7. 
Breach of ſuch Covenant, the Aſſignee: had no Remedy; but by Action of Velucbs 
Covenant on the Dee. % % % lined r oi vm} 881 Caſe. 

Accordingly alſo ſeveral Books held, that though ſuch Parol Agreement 

for Life or Tears, be not ſufficient Foundation for granting 4 Prohibition, 2 Leon. 29. 

yet ſuch Suit in the Spiritual Court is a. Breach of the Cantract or. Agee P. 140. 

ment, for which the Party may have Remedy by Action upon the Gate Griffin. 

upon the Aſumpfit, chat he ſhould hold ee aer 3013205;51u] eid boog 8 333. 


4 9 175 * ot] * + . — 1 . CJ d a m. 
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22 1 xd £ 3 „ 3 eie 12 Wi 145 103 ee 24% 2 4 . . 
So likewiſe it is held, in ſeveral Books, that though ſuch Parol Agreement Ler- 24. 
to retain for Life, or Years, be not gapd hy way of paſſing an Intereſt, yet 2 14.5 
if an Action of Debt be brought upon the Statute 2 & E. 6. cap. i 3. and K. B 
( | ROT TION mY f 3K SONY 2 Keb. 30 
the Agreement be pleaded, and found for the Defendant, that this ſhall be 3 Keb. 24. 
ſufficient to bar the Plaintiff of the treble Damages given by that Statute; — _ 
ſo if Nibil debet be pleaded, and ſuch Agreement be given in Evidence, it 
is ſufficient to excuſe the Defendant from the Penalty of treble Damages. | 


a 


Bur the beſt Opinion ſeems to be, that ſuch Parol Agreement with the 2 Browpl. 15. 


7 19 
1 


Pariſhioner himſelf for more than one Year is void; and even to make good Cr. Jae. 137. 
this, it ought not to be entered into till after the Corn is ſown, becauſe when Hob. 176. 
once the Corn is ſown, then it is ſuppoſed to be in eſſa, and growi enen 
Year ; and then ſuch Agreement is in the Nature of a Sale of aT hing or 2 Le * 
Chattel actually in efe, which, like Sales of other Goods and Chattels, needs 3 Leon, 255, 
no Writing; but if it be for more than one Year, then it is in Nature. of a Owen 103. 
Leaſe or grant of the Parſon's Right or Intereſt in the Tithes, which, before _ 24. 
they are in eſſe, conſiſt only in Notion; and therefore, to bind the Parſon, 1 . * 
| A. Reb. 5. 
there ought to be a Deed or Writing and if there be not, he may ſue Godb. pr 
for them in the Spiritual Court, and ſhall not be tied up by a Prohibition; 334. 
and ſuch Parol Grant or Agreement, for more Years than one, is not only Lach 176. 
. 4 : —— TE) a | — void 7 1 whih 
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ſues in the Spiritual Court for Tithes, againſt ſueh Agreement, that. a. Prp- G9db.,z544 + 


Fulcher ver. | 


2 Leon. 29. 
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Compoſition 


Leaſes and Terms foz Dears. 
Noy 8g. void for all the Years after the firſt, but in the Whole; for the Contract ' 
Comp. In- being intire, muſt be void in all, or good in all, and ſhall not be good and 
can. 34% id by Parcels. | | \ | 
Comp. In- But a Diverſity ſeems to be taken in ſome Books, between the Parſon or 
cumb. 338. Vicar, and the Impropriator; the Parſon or Vicar, they ſay, may leaſe his 


Page 339 * Tithes for one Year without Deed, but the Impropriator cannot, but it will 


No . 76. be abſolutely void; and it is faid to be fo ruled in Bennet and Suel's Caſe, and 


| Godb. 374. in the Caſe of Bellamy and Balthorp, it appearing that the Leaſe for one Year 


by the Impropriator, which was held void, being to a Stranger of the Tithes 
of the whole Pariſh, by the Oppoſition that follows in ſaying otherwiſe it is, 
if it be a Leaſe of the Tithes for a Year, by the Parſon himſelf, it muſt alſo 
be meant of a Leaſe to a Stranger, and not to the Pariſhioner himſelf, who 
ought to pay them; and then it follows, that a Parſon, or Vicar, may leaſe 
the Tithes of their whole Pariſh for one Year to a Stranger, without 
Deed, which, it ſeems, they may do, notwithſtanding the Books above-men. 
tioned, as is proved by conſtant Practice; for perhaps it would, be difficult 
and troubleſome for the Parſon himſelf to collect all the Tithes in Specie, and 
it may be ſeveral of the Pariſhioners will not take Leaſes, or agree or com- 
pound for their own Tithes; and therefore, if the Parſon can find one who 
will take all that Trouble off his Hands, and leave him more at liberty to 
attend his Cure, it ſeems reaſonable he ſhould be at liberty to ſet his Tithes 
(as they call it) to ſuch Perſon for that Lear; and it would be too trouble- 
ſome and unreaſonable to expect, that upon every ſuch yearly Setting of his 
Tithes, he ſhould be forced to be at the Expente of a new and formal Leaſe 
in Writing, eſpecially ſince ſuch Setting or Leaſing is generally made about 
Eaſter, when the Corn is actually growing, and in a good Forwardneſs ; and 
therefore ſuch Setting or Leaſing is rather a Sale of Chattel in eſſe, then a lea- 
ſing or making over of a Thing only in Potentiality or Idea, and then ſuch 
Sale may be good without Deed, as it would be of any other Goods or Chat- 
tels; and why the Impropriator himſelf, in the like Caſe, ſhould not have 
the ſame Power, ſeems hard to be accounted for; though, perhaps, in the 
Caſe where this Difference is taken, the Vendee, or Leſlee, ſtrictly ſpeaking 
could not juſtify in Trover againſt the Owner, as by virtue of the Leaſe qua 
Leaſe without Deed, But Quære, if he had pleaded it as a Sale for a va- 
luable Conſideration, if that would not have altered the Caſe, and made 
good his Juſtification in taking them after they were ſeyered. 
Latch 115. A Parſon by Parol, leaſed his Tithe Hay to the Vicar, and the Vicar paid 
Vicar Ar- the Rent for the firſt Year, but finding that the Rent was more than the Tithe | 
| hy 4 was worth, refuſed to hold the Bargain any longer; and being ſued in the 
8. C. by 3:, Court of Requeſts (which was a Court of Equity) and then not pleading 
Name of there any Notice of his Refuſal, and Sentence and Decree being given for the 
Harri: and Parſon, the Vicar prayed a Prohibition; and it was agreed by the Court that 
Dikworthy. if the Vicar had received the Profits, he was ſueable in the Court of Requeſts 
| for the Rent ; and that if he had given Notice of the Refuſal of the Bar- 


Tus Time gain, he had been diſcharged of the Rent from the Time of the Notice 


pee, At given, becauſe he had no Remedy for the Tithes, for that it was a void 
25 determine Contract in Law; and by Dodderidge and Jones the Caſe is the ſame, though 


a Compoſition he hath not given Notice. 
before reap- R +4 
ing the Corn or picking the Hops, but not after. Per Price B. Bunb. 15. Sed qu. 


Comp, In- By all the Caſes before-mentioned, it appears how unſettled a Point þ this 
cumb. 339, is; and it is ſaid now to be the conſtant Practice of the Courts at Weſtmin- 
eis fad a Her not to grant Prohibitions upon the Suggeſtions of ſuch Agreements, 
3 but to leave it to the Spiritual Court to determine; and if the Party thinks 
by way of himſelf there aggrieved, he may appeal; and this ſeems to hold ſtill, as to 


Retainer, by 
Parol, is good only for one Year ; and that a Leaſe of Tithes by Parol, even for one Year, is void. 


Heddington ver. Bridgeman, 1715. in Sc. Bunb. 2, 
ſuch 


. — — — . — — — — — — 
Leaſes and Terms foz Years, 
ſach Parol Leaſes under the Term of three Years for if they be above three 
Years, then by the Statute of Frauds and Perjuries, they are made to have 
the Force only of Leaſes at Will; and if under three Years, yet by that 
Statute there muſt be yearly reſerved two Thirds, at leaſt, of the full im- 
proved Value of the Thing demiſed. | | 12 
[A Compoſition cannot be determined as to Part, and continued as to 
the Reſt, Reyne! v. Rogers, T. 1717. in Sc. Bunb. 15.] | 
Keule 2. When ſuch Leaſes are to begin. * page 3 40 | 


And herein the Statute of 32 H. cap. 28. is different from the Statutes Co. Lit. 45. a. 
of 1 Elia. cap. 19. & 13 Eliz. cap. 10. for the 32 H. 8. cap. 28. requires 5 Co. 6. 
ſuch Leaſes to begin from the Day of the making; but by the Exceptions 8 : 
in 1 & 13 Eliz. they are to begin from the making thereof ; and the bier. 3 Keb. 379. 
ſity between theſe Expreſſions will appear more fully by the following 


Caſe, which we will reduce under the following Heads. 


o 


1. When ſuch Leaſes as have no Date at all, or a void @ impoſy 
| ſible Date, are to begin. 


As to ſuch Leaſes as have no Date at all, or a void or impoſſible Date, as Co. Lit. 46. b. 
the zoth Day of February, or the 40th of March, theſe muſt begin from the 2 ©: 5. 
Delivery, tor there is no other certain [ndicium of the Time of their taking 8 674 


| | : : . Iv. 6 
Effect; and therefore the Delivery, which is ſolemn and notorious, gives Hob. Wi 
them from thenceforth a Sanction, and binds the Parties thereto, Rol. Abr. 


„„ . | 
Plow, 402, Rol. Abr. 848. Latch 61; 


97 


2. Such Leaſes as have a good Date, and are delivered on the ſame 
Day; in what Caſes the Day of the Date or Delivery is to be 
taken incluſive, and in what Caſes excluſiv e. | 


Where Leaſes have a good Date, and are delivered on the ſame Day, Ha- Co. Lit. 46. 
bendum for twenty-one Years, without ſaying from what Time or when they Comb. In- 
ſhall begin; the Leaſes in this Caſe ſhall begin from the Delivery, for the _— 
Delivery makes it, preſently to be the Deed of the Leſſor, and when nothing 949. 0 
appears to the contrary, the Lands contained in ſuch Deed ſhall paſs to 
the Leſſee at the ſame Time: for otherwiſe it would be the Deed of the 
Leſſor to no manner of Purpoſe ; and there can be no Reaſon to affix the 
Time when the Lands ſhall paſs after one Day more than another, there- 


fore the Delivery, which in this Caſe, makes it the Deed of the Leſſor, 


ſhall likewiſe fix. the Terminus a quo the Contract or Leaſe ſhall begin. 
Saos if a Leaſe be made for twenty-one Years. Habendum fram the making, Hob. 140. 
or from the Sealing and Delivery, or from henceforth, this ſhall take effect 5 Co. 1. 
from the Delivery, whether there be a Date or not, for the Delivery gives ; lug 674. 
Sanction to the Deed, and before Delivery it is no Deed, at all; and, by Moor 879. 
conſequence, from henceforth, or from, the Making, muſt relate to the Cro. Jac. 264. 
Time of its taking effect as a Deed, and not from any other Time; and in Cro. Car. 263. 
ſuch Caſe, the Day of the Delivery is taken incluſive; ſo that if ſuch a Leaſe BY adi 
be delivered the 2oth Day of June, the Leaſe ſhall determine on the 19th Hob. 73. 
Day of June incluſive; and though the Leaſe was delivered at four of the 2 Rol. Abr. 
Clock in the Afternoon, or at any Time after on the ſaid 20th Day of June, 520. 
yet that whole Day ſhall be taken incluſive, to prevent Clamour and Incer- 
tainty, by making Fractions and Diviſions in a Day; and yet in (a) Latch (a)Latch157. 
where one declared of a Leaſe of 25 March, Habendum abinde for a Year, 4/'s Caſe, 
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rendering Rent at Micbaelmas and the Aununtiation; and objected that the 
laſt Annunciation was not within the Tear; ſed non allocatur; for abinde ſhall 
be taken Confemtioue, and excluſive of the Day. 95 | 
* Page 341 ur ifa Leaſe: be Imade to begin 4. Dle  confetionis, or a Dis Datus, 
5 Co. 1, 94. there the Day of the Delivery, or the. Day of the Date, is to be taken 
Co. Lit. 46. excluſive; becauſe the Prepoſition a is Privative of the whole Day before 
| Gr which it is prefixed z and therefore if the Leſſee in ſuch Caſe ſhould: de- 
248, 340, Clare of an Ejectment the Day of the Delivery or Date, it would be againſt 
Cro. Eliz. him, becauſe that was before his Title began. | | 
766. So if a Leaſe be dated and delivered the ſame Day, and the Habend' be 
Co. Lit.46.b. 4 Datu, or from the Date hereof, it has been held that the whole Day of 


Dyer 218. the Date is to be taken excluſive; and by conſequence, that from the Date, 


A rn res 0 I 


N 


© On wo and from the Day of the Date, are all one, if there be a Date; but if there 


2 Inft. 674. be none, then the Date ſhall be taken for the Day of the Delivery, and that 
2 Rol. Abr. whole to be excluded. LS | | | 
Rol Rep. 137. 3 Bull. 203. 


Cro. Jac. 135. But yet the contrary to this has been adjudged in one Cafe where an 
| 3 and Ejectment was brought on a Leaſe made 1 1 0 3 Jac. Habend' a Datu 
„. Indenturæ predie?, and the Ejectment was the ſame Day, and after Verdi&t 
S. C. for the Plaintiff it was moved in Arreſt, Cc. that this Leaſe being made 
Habend' a Datu Indenturæ predif?, was as much as from the Day of the 
Date, as in 5 Co. 1. and then the Ejectment being alledged the ſame Day, 
is ill; but all the Court reſolved that the Date is the Time of the De lvery, 
and it differs from the Time or Day of the Date, and therefore the Eject- 
ment being alledged paſtea the ſame Day was good enough, and the Plain- 
tiff had Judgment. | ; 
_ 8 So where the Archbiſhop of York 6 Novem. 18 Eliz. by Indenture, made 
Fo. and Cel. A Leaſe for Twenty-one Years Habend' a Datu Indenturæ, no Exception was 
Sig taken to it, which proves that a Datu Indenturæ is the ſame as ftom the 
making, and that the Day of the Date, or Day of the making, is not to 
be taken excluſive in ſuch Caſe, becaoſe then the Leaſe would not be war- 
ranted by the Exception in 1 Eliz. cap. 19. which ſays other than for three 
Lives, or Twenty-one Years from the making, which is incluſive of the 
. Pay of the making. N bo pos | 5 
3 Lev. 438. Ejectment by the Succeſſor of a Prebend upon a Leaſe made for Life 
* and Habend' a Datu; and if this ſhould bind the Succeſſor was thrice-atgued, 
2 Salk. 413. and for the Plaintiff urged, that it ſhould not; that à Datu is all one with 
pl. 1. C. S. 4. Die Datus, and then Livery being made the ſame Day that the Indenture 
Ld. Raymond bears Date was void, becauſe it cannot expect. 2. That this was a Leaſe in 
i Reverſion, not being to begin in point of Intereſt till the Day after the 
making or Date, which is not good by 13 Kliz. cap. 10. for here the Day 
of the Date is excluded. But it was anſwered and reſolved, that in Pro- 
priety of Speech Datus, or dated in Engliſb, is the very Act of the De- 
livery of the Deed ; for Datus in Latin, being taken participly, is given or 
deplivered in Engl; and Datus ſubſtancively taken in Latin is the Date of 
Delivery in Englifs, which ſignifies all one; and in Clayton's Caſe, the ſix 
_ _ Months were taken the moſt extenſively to make good the Deed by Inrol- 
ment, but to make a Word of an equivocal Senſe as this is (which may be 
taken either incluſive or excluſive of the Day of the Delivery or Date of it) 
to makethe Leaſe void is unreaſonable, therefore it ſhall rather be taken in 
ſuch Senſe as, may make it good, uf res ' indgis valeat quam pereat ; and 
therefore it was adjudged good by the three puiſne Judges, the Chief Juſtice 
_ "'Treby diſſenting, though he was at firſt of the ſame Opinion, and ſo alſo 
Vas Powell, but afterwards changed it for the Defendant ; which ſhews the 
. Nicety of theſe Diſtinctions. 5 een | | 


5 — 3. Such 
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from the Day of the Date, yet in Pleading it ſhall be alledged to begin 
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Leaſes and Terms foꝛz Wears. 
83. Such Leaſes as have a good Date, but are not delivered till a * Page 342 


Week or Month, c. after, when they are to begin, and how 
the Declaration on ſuch Leaſes is to be framed. N 


And it is to be obſerved, that every Deed ſhall be intended to be deli- 2 Inft. 674. 
vered on the ſame Day it bears Date, unleſs the contrary be proved; and it Cro. Jac. 264. 


is the beſt Courſe (as the Law intends) to deliver it on the ſame Day that it 


bears Date: therefore where in an Ejectment the Plaintiff declares of a Cro. Eliz 
Leaſe dated 1 Novem. Habend a Confefione, or a Die Datus, Sigillationis S 77. 
Deliberationis Indenturæ prædid, and lays the Ejectment 2 Novem. though. Cro. Jae. 646. 
it was objected that the Declaration was not good, becauſe it did not appear Pyer 167. b. 
when the Leaſe was ſealed and delivered, and it might be delivered long? N 
after the Date; and the Courſe is to ſay, that ſuch a Day and Tear dim 

per Indenturam, bearing Date the ſame Day and Tear; yet it was adjudged, 

that the Declaration was good, becauſe when he declares that he let by In- 

denture of ſuch a Date, it ſhall be intended to be delivered on the ſame 

Day, unleſs it be ſnewn with a Primo Deliberatum at another Day; and he, 

who pleads a Deed of ſuch a Date, cannot by Replication, or other Plead- 

ing, maintain it to be delivered at another Time, for that would be a De- 

arture. | | | TE = | 

K But if the Truth be that the Leaſe was ſealed and delivered at another Cro. Jac, 2644 
Time than it bears Date, then the Plaintiff ought to ſhew it in his Declara- 

tion; or the Defendant, if it be material for him, may ſhew in his Plea 

the Delivery at another Time ;than the Date, and traverſe, that it was de- 


livered on the Day it bears Date. 


Accordingly an Ejectment was: brought of a Leaſe made 12 December Co. Jac. 2858. 
Habend' s Primo Die, and upon Not guilty, the Jury found the Leaſe dated'Lewelin and 
1 December, Habend* from hencefort 5. but delivered 12 December which Williams. 
proves that where the Date and Delivery were at ſeveral Times, they ought 


to be diſtinguiſhed in the Declaration; but the Queſtion therein was, whe- 


ther this Leaſe was the ſame whereof the Plaintiff declared, that is, whe- 


ther being limited to take Effect from henceforth, the Day of the. Date: 


| ſhould be taken excluſive, ſo as to warrant the Declarin of a Leaſe a Primo 


Die; for it was objected, that this did nor warrant the Declaration, becauſe: | 
from henceforth, and from the Day. of the Date, are ſeveral Commence- 
ments, the one beginning on the Day it is ſealed and delivered, the other 

the Day after. But it was reſolved per Curiam, that they are both on , be- 
ing a Computation up to a Time paſt; and when the Leaſe a ated ar 
Day after the Date, whether it be limited to begin from hencefort „ of 
from the Day on which it is dated; and Serjeant Mor took this Diver ty. 
in another Caſe, that if one leaſes Land in Intereſt, Habend' a Datu, there 
the Day of the Date ſhall. be taken incluſive, the Date and Delivery: being 
both on the ſame Day; but where it does not begin in Intereſt at the Tias 
it is dated, as where the Date and Delivery are ſeveral, and the Habend is. 
4 Datu, there the Day of the Date ſhall be taken excluſive, becauſe it is to 


commence from the Date, that is, from the Day of the Date, for the Dare 


in that Caſe can mean nothing elle, ſince it is not delivered till after; and 
therefore the Computation of its Commencement being from a Day back- 
wards, that whole Day ſhall be excluded; and perhaps this Diverſity may 
reconcile the Caſes of Clayton, 5 Co. and Oſburn and Rider, Cre. Jac. 135. 
before put; for in Oſhurn's Caſe the Leaſe was mad the ſame Day it was 
dated, and ſo began then in Intereſt ; but the Caſe cited in Clayton's Caſe, 
is to prove the Date and the Day of the Date to be all one, was from a 
Computation backwards upon the Statute of Inrolments, which appoints 


them 
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Page 343 them to be inrolled within fix Months after the Date; and there it was ad- 

' Judged that a Deed inrolled upon the laſt Day of the fix Months, accounting 

the Day of the Date excluſive, was yet well inrolled within the Statute ; but᷑ 

this, as has been obſerved, was a Computation backwards, and that from 

the Date, and from the Day of the Date, is all one, is only an Unde ſegui- 

tur of my Lord Coke's own, from the Caſe of the Inrolment; and in his 

1 Inſt. 46. b. where he mentions it again, yet he cites for it Clayten's Caſe 

and Dyer, 286. where that Caſe of the Inrolment is reported: And though 

the Caſe of Bacon and Waller, 3 Bulſ. was adjudged according to Clayton's 

Caſe, that the Date and Day of the Date were all one, and the Day to be 

taken excluſive z ſo that a Leaſe there dated and delivered 26 May, Ha- 

rs bendum from the Date, did not begin till 27 May; yet it appears both by 

(a) 3 Bulſ. (a) Bulſ. and Rolls, that the Judgment therein given was founded on the 

1 Re Caſe of Lewellin and Williams, where the Date and Day of the Date were 

387. 3 held all one; yet, as it appears, the Reaſon of that Caſe was upon a Com- 

and allir. putation from a Time paſt, and that the Leaſe therein did not begin in 

point of Intereſt upon the Day it bore Date, and by conſequence was no 

Warrant for the Judgment that was given in Bacon and Waller's Caſe; and 

then that Judgment being founded on the Authority of the former Caſe, 

can be of Authority no farther than as it agrees with that former Caſe, and 

then it is of none at all, becauſe, as appears before, it varied materially 

| from it; and ſo the Diverſity taken by Serjeant Moor, which is likewiſe 

(3) Cro. Jac, warranted by the Caſe of (5) Oſburn and Rider, ſeems to remain unſhaken, 
135. and to be the true Diſtinction for ſettling the Books. | Re. 

Cro. Jac. 64. In Ejectment the Plaintiff declares of a Leaſe 7 Fan. by Indenture dated 

Scavage and 6 Decemb. Habend a Die Datus Indenturæ predif, and gave in Evidence a 

ata Leaſe dated 6 Decemb. Habend' a tempore confectionis Indenturæ, and it was 

held not the ſame Leaſe whereof the Plaintiff declares, becauſe, ſays the 

Book, a Die Datus excludes the Day; but a better Reaſon ſeems to be, 

. becauſe it does not agree in point of Deſcription with the Leaſe whereof he. 

declares; for if the Declaration had been of a Leaſe-7 Jan. Hibend' a 

6 Die Decembris, then by the Authority of Lewellin's Cafe this had been 

good; yet being upon a Computation from a Time paſt, the Day of the 

Date mult be pleaded excluſively ; but when he declares of a Leaſe 7 Jan. 

| by Indenture dated 6 Decemb. Habend" a Die Datus, this muſt be intended 

x a Deſcription of the Leaſe as it is compriſed in the Indenture; and when 

he afterwards ſhews an Indenture, containing a Leafe Habend' a tempore con- 

fectionis, this is a Deſcription of another Leaſe, and not of that which was 

Hob. 73, to begin @ Die Datus; and this likewiſe ſeems to be the Reaſon, that in 

* another Caſe, where the Plaintiff, in Bar of an Avowry, pleads a Leaſe 

SE," 30 March Habend from the Feaſt of the Annunciation next before, and 

l upon Traverſe of the Leaſe modo & forma, the Jury found a Leaſe to the 

Plaintiff on the 25th Day of March for one Year from thence next enſuing ; 

and though held not to be the ſame Leaſe the Plaintiff pleaded, becauſe 

this begins on the 25th of March incluſive, and the Leaſe pleaded from the 

25th of March excluſive, yet the Plaintiff had judgment, being found in Sub- 

ſtance that the Plaintiff had ſuch a Leaſe as by Force thereof he might have 

Common the 11th of April following. &c. but agreed clearly, that if he 

had declared ſo in Ejectment, it would have been againſt him, becauſe there 

he demands and recovers the Term, and therefore muſt ſet out his Title 

truly, which appears to have been by a Leaſe dated and executed the 25th 

of March,” Habend' from thenceforth; and therefore a Leaſe exetuted but 

the 3oth of March, and dated the 25th of March, Habend from thence- 

forth, could not be the ſame, not agreeing in point of Deſcription; but if 

the Truth had been that the Leaſe had been executed but the 3orh of 

March, then, it ſeems, he might have declared of a Leaſe then made 

Habend' from the 25th Day of March, being a Computation from a Time 

paſt, though the Leaſe were dated 25th March, Habend' from — 
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® becauſe it did not then begin in Intereſt : But Quzre if the better Way in *Page 344 
all theſe Caſes, to prevent any Miſtakes, be not to declare of a Leaſe dated 
ſuch a Day, Habend from henceforth, or from the making, or from the 
Day of the Date, or Day of the making, c. exactly as it is in the Leaſe +, f This is now 
with a Primo delibera!” ſuch a Day, if the Truth be ſo, rather than to take the Form con- 
upon him to judge when the Day ſhall be taken incluſive, and when exclu- wg frag 
ſive, and ſo as in this Caſe to declare of the Habend a 25 Die Martii, when n | 
in Truth the Habend” was worded from henceforth ; though if the Leaſe 


had been executed but 30 March, it ſeems that if he had declared of a 


Leaſe 30 March Habend' a 25 March, this had been good, for the Rea- 
ſons before-mentioned, 8 2 


A Leaſe in Reverſion was made to commence ad Feſtum Annunciationis Oro. Car. Soõ 2. 
after the former Leaſe ſhould be determined; and it was objected, that it Lend ver. 
ought to be a Feſto Annunciationis ; yet the Court held it to be all one, for Gregory. 
that there ſhall be no Fraction of a Day: But Quære how this would have 


made a Fraction of a Day; for there ſeems to be a whole Day's Difference, 


ad including the Feaſt-Day, and à excluding it. | | 
A Parſon leaſes by Indenture the Tithes of 200 Acres of Land to the velv. 131. 

Owner of the Land, of which he, and his Wife, and his Heirs were ſeiſed, Edmond: ver. 
Habend' from Mich. next following to him and his Heirs, during the Life Boothe. 

of the Parſon : the Leſſee dies, and his Wife had the 200 Acres for her 

Jointure, and married B, who let the 200 Acres to the Plaintiff; the Heir 

of the firſt Huſband grants alſo to the Plaintiff the Tithes of thoſe Lands at 

Will, and he being ſued for Tithes by the Parſon againſt his own Leaſe 

brought a Prohibition; but a Conſultation was after granted; for by Flem- 

ming, Fenner, and Williams, the Leaſe being for Life, and to begin at a Day ; 
to come, was void; for though Tithes are Spiritual, and are not extinct in : 
the Land, yet in the Conveyance of them they ought to follow the Nature 

of Land, Rent, or other Hereditaments in eſſe, which cannot be granted 

for Life at a Day to come. But Yelverion and Croke thought, that this 

Leaſe being to the Owner of the Land did not enure by way of Intereſt, 

but by way of Diſcharge; for the Plaintiff hath pleaded, by force of which 

the Leſſee was ſeiſed of the Tithes to him and his Heirs for the Life of the 

Parſon ; they, as Judges, could not intend it to be otherwiſe ; and beſides, 

it cannot be intended by way of Diſcharge, becauſe there are no ſuchWords 
ia the Leaſe, and it was more for the Leſſee's Benefit to have it by way of 

Intereſt than by way of Diſcharge ; for then this would be ſuch a Privilege 

annexed to the Land as could not be granted over ; whereas here the Wite 

was Owner of the Land, but the Son and Heir of the Leſſæe took upon 

him to be Owner of the Tithes; and Telverton inclined, that the pleading 

of the Leaſe, and of the Seiſin by force of it, was not good. bong 

A Leaſe of Houſes within 14 Eliz. cap. 11. may be made for Years Poph. . 
from a Time to come; for that Statute does not require them to begin Thomp/on ver. 
from the making, or Day of the making, but only that they do not exceed Traferd- 


forty Years from the making. 


And it is faid, that a Leaſe for Lives being avoided at Common Law, 8 
for that it was made to commence from a Time to come, an Injunction was ns gfe 
granted out. of Chancery to continue Poſſellion, © J ! 
A Leaſe to. three for their Lives, Habend a Die Datus, is good, if Li- Moor 637, 
very be made after the Day of the Date, becauſe till Livery nothing paſſes, 759. 

and being made after. the Day of the Date, it may then operate pfſentiy; 
ſecuß if Livery had been made on] the Day of the Date, becauſe then the 
Operation of it muſt have been ſuſpended till the next Day, which the Law 


will not all. 
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* Page 345 * Rule 3. Within what Time the old Leaſe is to be ſurrendered ; and 
Deerein concurrent Leaſes. | 5 


18 4 
« t * 


Co Lit 44.b. Another Rule to be obſerved in making of Leaſes upon theſe Statutes 
Ree l. Is, that if there be an old Leaſe in Being, it mult be ſurrendered, expired, 
1084. or ended within a certain Time after the making of the new Leaſe; and 
ſuch Surrender muſt be abſolute, and not conditional; for then the Intent 
of the Statute might be eaſily evaded, by ſetting up all ſuch old Leaſes a- 

gain, upon Breach of the Condition. | 


Kol. Rep. 82. And ſuch Surrender may be ſafely made either to a Corporation Sole 


Sir Georgo 


Feil verſus Ot aggregate, upon their Promiſe to make a new Leaſe; for if any ſingle 


F-vebans, Perſon, or ſole Corporation makes ſuch Promiſe, and refuſes after to make 
Comp. In- the Leaſe, an Action on the Caſe ſhall lie againſt them; and if ſuch Pro- 
cumb. 346. miſe be made by a Corporation Aggregate, tho* no Action will lie againſt 
| them, becauſe being a Corporation they cannot be bound without Deed, 
yet the Perſon who ſurrendered may ſue in Equity, and compel them to 
aſpecifick Performance of their Promiſe, and to make a new Leaſe ; but 
ſuch Suit muſt be againſt ſome of them by Name, as the Dean in parti- 
cular, and the Chapter of the fame Place generally; and ſuch Suit in 
Equity ſeems the beſt Way in caſe the Surrender was made to a ſole 
Corporation or ſingle Perſon, becauſe in the, Action at Common Law, 
Damages are to be recovered only, but no new Leaſe made, as they will 
29 Car, 2. decree in Equity; but now ſince the Statute of Frauds arid Perjuries, 
which requires all Surrenders to be in Writing, it is uſyal to have a Co- 
venant from the Perſon or Corporation, to whom the Surrender is made, 
that they will within ſuch a Time make a new Leafe under ſuch and ſuch 
Terms; but, as it ſeems, that Starute does not extend to Surrenders in 
Law, by taking of a new Leaſe in Writing. Tt 
The Statute of 32 H. 8. cap. 28. provides, that ſuch old Leaſe ſhall be ex- 
pired, ſurrendered, or ended within one Yearnext after the making the new 
Leaſe; and the Statute 18 Eliz. cap. 11. enacts, that all Leaſes bo the made 
by any of the eccleſiaſtical, ſpiritual, or collegiate Perſons, or others, within 
13 Eliz, cap. 10. of any Lands, Sc. whereof any former Leaſe, &c. for 
Vears is in Being, and not to be expired, ſurrendered, or ended within 
three Years next after the making of any ſuch new Leaſe, ſhall be void, 
d y en 2 
. 9-. © And a Surrender. in Law by taking of a new Leaſe, either to begin 
Comp. In- Preſently, or at a Day to come, ſeems a good Surrender within theſe Sta- 
cumb. 345-6. tutes; for by taking ſuch new Leaſe, though it be to commence at a future 
Daay, the firſt Leaſe is preſently ſurrendered and gone, and, ſhall not 
continue good till the Day on which the ſecond Leaſe is to commence z 
but by Acceptance of fuch ſecond Leafe the firlt is immediately deter- 
mined; becauſe both Leaſes cannot conſiſt together, and the firſt cannot 
be diſſolved or ſurrendered in Part, and therefore muſt be ſurrendered: for 
ue the Whole. Seen . TA 4 HULL SD STE 5 C3 91 0 abi 175 Wo; 
Degg 130. One Small being poſſeſſed of the Manor of Paddington by a Leaſe for 
Small's Caſe. Years from a Biſhop, the Biſhop made a Leaſe to another for three Lives, 
and before Livery the Tenant ſurrendered his former Term; and it was 
held, that this Surrender was made in Time, and the fecond Leaſe good, 
becauſe it was no'compleat Leaſe till Livery and before that, the firſt 
Lcafe whs furrenderetand*gonte 227591 - 


Comp. In- And this Rule, that if there be any old Leaſe in Being, 'it muft be 
ſurrendered, expired, or ended within the Times before-mentioned, is 
neceſſary not only when Biſhops, and other ſole Corporations, mentioned 
in 32 H, 8. cap. 28, make Leaſes by Authority of that Statute for twenty- 
one Years, or three Lives, without the Aſſent or Confirmation —_ 


cumb. 343. 


its... 
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* but alſo when any Spiritual or Eccleſiaſtical Corporation Sole (other than ꝰ Page 346 


| Biſhops) do make ſuch Leaſes, though with the Conſent and Confirmation 


of thoſe who by Law are to confirm the ſame, and alſo when any Spiri- 
tual, Eccleſiaſtical, or Collegiate Corporation Aggregate make ſuch Leaſes 
whereto no Confirmation of others was ever requiſite : For the better Un- 
derſtanding whereof, it will be neceſſary to conſider the Learning of con- 
current Leaſes, and what Perſons, upon the ſeveral Statutes before-men- 
tioned are capable of making them, and in what Manner. 


To begin then with Biſhops; it is to be obſerved, that at Common Moor 107. 


Law, Biſhops with the Confirmation of their Dean and Chapter might And. 65. 
have aliened the Poſſeſſions of their Church for ever, or have made Leaſes fox and 


for what Term of Years they thought fit; and this would have bound 1 


k g ; f Leon. 365. 
their Succeſſors, though it were for 5000 Years ; but a Biſhop without ſuch I 131. 


Confirmation could not have made a Leaſe to bind his Succeſſors, though Palm. 464, 


but for one Year; both of which being great Miſchiefs, were remedied by 466, 467. 
32 H. 8. cap. 28. and 1 Eliz. cap. 19. for whereas before 32 H. 8. cap. 28. pany 02g 
Biſhops could not make any Leaſe at all to bind their Succeſſors, unleſs it Co. 3 
were confirmed by the Dean and Chapter; now that Statute enables the Ley 78. 
Biſhops alone, without ſuch Confirmation, to make Leaſes of all or any of 

their Poſſeſſions, ſo they do not exceed three Lives, or twenty-one Years ; 

but if Biſhops had a mind to make Leaſes or Grants for any longer Term, 


or in any other Manner, than this Statute warranted, then ſuch Leaſes 


or Grants were out of the Protection of this Act, and remained perfectly 


at Common Law, as they were before, and by conſequence muſt have 


the like Confirmation of the Dean and Chapter, in order to bind the 


Succeſſor, as they muſt have in all Caſes at Common Law; and becauſe 

it was found by Experience, that many Biſhops made an ill Uſe of this 

Power, and chole to make Leaſes for long Terms of Years, rather than 

keep within the Bounds this Statute had prefcribed them, and ſometimes 

to make abſolute Alienations of their Poſſeſſions, and then get the Dean 

and Chapter to confirm ſuch Leaſes and Alienations, whereby the Suc- 

ceſſor was oftentimes left without ſufficient to keep up Hoſpitality, or 
ſuſtain their Dignity z. therefore to remedy this Miſchief was the Statute 

of 1 Eliz. cap. 19. made, which makes void all Gifts, Grants, Cc. or Eſtates 

of any Honours, Caſtles, Manors, Lands, Tenements, or Hereditaments, 

being Parcel of the Poſſeſſion of the Biſhoprick, (other than for twenty- 

one Years, or three Lives,) ſo that now, after this Statute, no Confirma- 

tion whatever will make good any Biſhop's Leaſe, if it exceed that Term, 
becauſe then the Statute makes it void, and by conſequence not capable 

of receiving any Sanction from a Confirmation: But upon theſe Statues 

was the concurrent Leaſe invented, which has generally obtained, and been 

held goed, and is in this Mannen. 1 
If a Biſhop ſolely makes a Leaſe for twenty-one Years according to the Moor 107. 
Stature of 32 H. 8. cap. 28. and within four or five Years, or more, before And. 65. 
the End of that Leaſe makes a new Leaſe to another for twenty-one Years, Leon. 36. 
to begin from the Making, Ec. this ſecond Leaſe, if it be confirmed by Bm 463“ 
the Dean and Chapter, and be in every thing elſe purſuant to the Ex- HH.. 


ception in the 1 Eliz. cap. 19. is good as a Concurrent Leaſe, for theſe Reaſons: Latch, 241. 


* 


1. Becauſe ſuch Leaſe, though it be not good within the 32 H. 8. cap. 28. by 


reaſon the firſt Leafe is not ſurrendered or expired within a Year after the 


making thereof; yet being confirmed by the Dean and Chapter, it remains 


a good Leaſe at Common Law, and then if it be not void within the Ex- 
ception of 1 Elix. cap. ig. the Succeſſor ſhall be bound; and that it is not 


void within that Statute, appears. both from the Letter and Meaning of the 


os 


Exception; for the Words are, other than for twenty-one Years, or three 


7 


Lives, from ſuch Time as any ſuch Leaſe ſhall begin; now this ſecond 
| Leaſe does not extend twenty-one Years' from the Time it begins, being 
for. twerity-one Years only from the Making, and ſo within the expreſs 

Words of the Exception, 2. This is not void within the Meaning of 


rhe 


* 


| Leaſes and Terms foꝛ Years. 


* Page 347 


— 


the Exception, becauſe for ſo many Years as were to come of the firſt 
Leaſe this is good only by Eſtoppel, and not in Intereſt ; for the ſecond 
Leſſee can have no Benefit of it ſo long as the firſt Leaſe endures, and 
then againſt rhe Succeſſor there is in effect no more than a Leaſe for 
twenty-one Years that are to come of the ſecond Leaſe being in effe& void 
for all the Years that are to come of the firſt Leaſe, thoſe Years that are 
to come of the firſt Leaſe and thoſe that will then remain of the ſecond 
Leaſe make in all no more than twenty-one Years at one Time, and ſo 
not againſt the Meaning of that Exception. g. Such ſecond Leaſe is ſo © 
far from being prejudicial to the Succeſſor, that it is rather for his Benefit, 
for now he will have the Rent reſerved on the firſt Leaſe during the 
Reſidue of that Term, and may alſo at the ſame Time recover the Rent 
reſerved upon the fecond Leaſe, being only for Years, becauſe the Leſſee 
is eſtopped to ſay he did not take ſuch Leaſe under ſuch Reſervation ; 
and ſo the Succeſſor will have two Rents inſtead of one; though if the 
ſecond Leſſee ſhould enter, and be evicted by the firſt Leſſee, this would 
cauſe a Suſpenſion of the Rent reſerved on the ſecond Leaſe ; but how- 


ever, the Succeffor ſuffers no Prejudice, becauſe though he cannot diſtrain' 


10 Co. 60. b. 
Moor 109. 
Co. Lit. 45. 


(a) But one 
Book ſays, 


for the ſecond Rent during the Continuance of the firſt Leaſe, and though 
the Re- entry of that firſt Leſſee ſhould amount to an Attornment, and give 
the Rent thereon reſerved to the ſecond Leſſee, yet the Biſhop, or his Suc- 
ceſſor, may always maintain an Action of Debt againſt the ſecond Leſſce 
for the Rent, and ſq will in all Events be ſure of one Rent. 

But this Leaſe, though it be not either againſt the Letter or Meaning of 
the Exception in 1 Eliz. cap. 19. yet ſince it is not warranted by 32 HF. 8. 
cap. 28. it muſt be confirmed by the Dean and Chapter, as before the 
1 Eliz, cap. 19. all Leaſes not purſuant to 32 H. 8 cap. 28. muſt have 


been, to bind the Succeſſor, and ſuch Confirmation muſt be in the (a) Life 
of the Biſhop who makes it. | | 


that Confir- | 3 | bes Se, 
me yon of ſuch concurrent Leaſe in the Vacation of the Biſhoprick, is good enough. 4 Leon. 78. Quært. 


Co, Lit. 44. b. 


Palm. 466, 
&c. 

5 Co. 2. 
Moor 253. 
Leon. 59. 
Latch. 241. 
2 Brownl, 
162. 

Cro. Eliz. 
141. 

And. 193. 
Ley 78. 
Cro. Eliz. 
111. 


Vide Tit. 
Rents . 


But after fuch Leaſe for Years the Biſhop cannot make a Leaſe for 
three Lives to be good by way of concurrent Leaſe, though it be confirmed 
by the Dean and Chapter; but ſuch ſecond Leaſe, whether it be made 
to begin preſently, or by way of Leaſe or Grant in Reverſion, and 
Attornment upon it, is againſt the Exception in the 1 Eliz. cap. 19. and by 
conſequence ſhall not bind the Succeſſor; for the Words of the Excep- 
tion are, other than Leaſes for three Lives, or twenty-one Years, in the 
Disjunctive; ſo that there ought to be only one, or only the other in 
Being at a Time againſt the Succefſor, and not both together; for which 
Reaſon alſo, after a Leaſe for three Lives, the Biſhop cannot make a 
Leaſe for twenty-one Years to bind the Succeſſor, though with the Confirm- 
ation of the Dean and Chapter, becauſe then there would be both a 
Leaſe for three Lives and twenty-one Years in Being at a Time, which 
that Statute does not allow of; and if the Leaſe in Reverſion for three 
Lives ſhould be good as a concurrent Leaſe, then would the Succeſſor 
have no Remedy for-the Rent thereon reſerved during the firſt Leaſe ; 
not by Diſtreſs, becauſe the Poſſeſſion was only a Pledge for the Rent 
reſerved on the firſt Leaſe ; not by Action of Debt, becauſe that does 
not lie for Rent reſerved on an. Eſtate of Freehold during the Conti- 
nuance thereof; nor by Aſſiſe, becauſe he had no Seiſin of it; and though 


ex Vi Termini the Rent is payable, becauſe after the Leaſe for Years 
determined the Leſſor may diftrain for all Arrears; yet that is only a 


Poſſibility or Contingency ; for the Leaſe for Years, may outlaſt the three 
Lives, and then they, by reaſon of their Reverſionary Intereſt, having 
the preſent Rent of the Leſſee for Years, if they all die before the Peter- 


' mination of the Leaſe for Years, the Biſhop and his Succeffors will loſe 


all that Rent, and fo have nothing to maintain Hoſpitality, or gia 
4 h n l 
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the Dignity of their Sees, which ths ere of 1 Elix. capi 19. intended s Page 348 ; 
chiefly to provide for z and though tl ie firſt Leaſe were for three Lives, and | 
the ſecand' ovly for twenty-one Years, yet that will not bind the Succeſſor 
| becauſe though an Action of Debt might be maintained againſt the Leſſee 
for Years for the Rent referved on his Leaſe during the F caſe for Lives, 
et ſuch Leaſe, far I and Years at the ſame Time is againſt the 
Wards of the Exception of 1 Eliz. ap. 9. which are in the Dicuraive : 
and alſo it may, happen that the Leſſee for Years is worth nothing, and 
then if the three Lives ſhould outlive ſuch ſubſequent Leaſe for Years, the 
| Succelſar of the Biſhop. would loſe, 3 that Rent, and fo ſuffer in his 
bo und again the Deſign. and, | leaning of the Ast; which proves, 
that the concyrrent Leaſe. holds Joe. only where bath are for Years; 
ſo that the certain Determination of the firſt, and Commencement of the 
ſecond. are known, immediately, upon the making thereof, and that the 


Succeſſor. will in all Events be ſure of a Remedy by way of Diſtreſs, for 


* 


* 
* 

* * 
£ 


the one Rent and the other, as they reſpeCtively commence ; and alſo 
by Action of Debt or Covenant upgo the Contract in the mean Time, if 
ſuch concurrent Leaſe ſhould he conſtrued to paſs a Reyerfionary Intereſt, 
and intitle him to, the Rent reſerved upon the firſt Eeafe by an ubwary 
or wilful Attorament, of the firſt Leſſee. And this concurrent Leaſe for 
Years has not eſcaped the Cenſure of ſome learned Men, though being 
«judged at firſt. in ibe Exchequer Chamber, by a Majority of ten Judges, 
it has been. ever ſinge allowed for Law; but my Lord Chief J oftice . 
Vaughan ſays, that this conchrrent Leaſe is neither within the Letter or Keb. 378. 
Meaning of the Statute 1 Eliz. cap; 19, the Words of which are, other Degg. 111 
| than for twenty-one Years, er three Lives, and in that Caſe there is another 

Leaſe in Eſe than for twenty-ons Years, or three Lives; for there are 
two Leaſes in Eſſe, and ſo more than the Statute warrants ; and that the 
Statute intended, whey the firſt Leaſe expired, the Biſhop who ſhould then 
be, ſhould have the Advantage to make a new Leaſe, which by allow- 
ing ſuch concurrent Leaſe may be prevented Ferse, except by way 
of Remainder 3; and as for the Inte be of the Statüte, he aid, though the 
Party is eſtopped ip pleading * tke Jury are not, but may find the 
Truth of the Caſe; and if t c arty dies to whom fuch concurrent Leaſe 
is made, neither his Exacytors nor Adminiſtrators are eſtopped; for other- 
wiſe they would pay a Rent. far nothing: which would be in their own 
Wrong, and again{{ the Right of the Teltator. © 5 
It appears by the Caſes before- mentioned, how and in what Manner Can. Incumb- 
Biſhops may make concurrent Leaſes, pot being reſtrained therefrom by 23. 
the 1 8 19. in the ſame Manner lkewiſe might Deans anc 
Chapters, Maſters and Fellows of any College, and other Perſons men- 
tioned in the 13 Fiz. can. 19+. nat bein reſtrained therefrom by that 
Statute ; but that being faund a great Miſchief, was remedied and qualified 
by 18 Eliz. cap. 11. which makes all Leaſes by any of the ſaid Eccleſiaſtical, 

Spiritual, or Collegiate F eriong, or others of any of their Eccleſiaſtical, 
Spiritual, or Collegiate Lands, Tenemepts, or Heredicaments, whereof any 
former Leaſe for Years is in Being, not to be expired, ſurrendered, or 
ended within three Years after the making of any ſuch new Leaſe, to be 
void, and of none Effect; ſo that within theſe Bounds they may likewiſe 
make concurrent Leaſes for Leas. 5 

The Dean and Chapter of Norwich, 8 Eliz. made a Leaſe to A. for 2 Browul. 
ninety-nine Years, to begin after the End of a former Leaſe then in 134,158,164. 
Being, and which happened 35 Eliz. afterwards in 42 Eliz. the Dean Og. 
and Chapter made a Leaſe to the Plaintiff for three Lives, rendering the "545%: 
antient Rent Quarterly, and covenanted to acquit and fave harmleſs the 
Plaintiff and the Lands demiſed to him, during the Leaſe, by reaſon of 
any Leaſe made by them, or any of their Predeceſſors; and Livery was 
made upon it; but it did not appear whether it was the ſame Dean 
that made the Leaſe to A. nor that A. had then entered; and now the 

Vol. III. | 8 N | Plaintiff 


* 
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* Page 349 *Plaintiff being evicted bythe Aſſignee of A. brought his Action of Covenant 


Comb. In- 
cumb. 344 


Cro. Eliz. 
564. 
Hunt and 


Vent. 246. 
Carter . 


Vent. 24. 
2 Lev. 61. 
3 Keb. 46, 


0% 93. 


Bayly verſ. 
Mur in. 


againſt the Dean and Chapter, and had Judgment by reaſon of the expreſs 
Covenant; and alſo, becauſe it did not appear that the Dean, who was 
Party to the Plaintiff's Leaſe, was dead; for it was agreed, that the Leaſeto 
the Plaintiff would be void againſt the ſucceeding Dean by the 18 Zliz. cap. 
11. becauſe there were then above three Years o tg bt to come; but Coke 
held, that though there were four or five, or more, Years of a former Leaſe 
to come, yet if Tas e Leafs were ſurrendered within three Years after 
the making of a ſecond Leaſe for Years, ſuch Surrender would, make good 
the ſecond. Leaſe z but if the firſt Leaſe were for Years, and the ſecond for 
Lives, then, though there were but two Years to come of the firſt Leaſe, yer 
the ſecond would be void, which perhaps may be for the Reaſons mentioned 
in the concurrent Leaſes by Biſhops ; bur if fo, then what my Lord Coke fays 
in the ſame Caſe muſt be a Miſtake, that if the Plaintiff (whoſe Leaſe was 
for three Lives) had procured A. within three Years to have ſurrendered 
his Leaſe to him, that this would have made good his'own Leaſe, which 
cannot be if what he ſaid before be true; ideo 2. os 
But for ſuch Houſes, and ſo much Land, as by 14 Zliz, cap. 11, they 
may let for forty Years, they. cannot, make Leafes in Reverſion or con- 
current Leaſes, bean that Statute expreſly forbids Leaſes in Reverſion 
nd the 18 Eliz. cap. 1 1. relates only to the 13 Eliz. cap. 10. as 


thereof; a 


uppers , y ogg OD 0 
ln Treſpaſs upon Special Verdict it was found that the Dean and Chapter 


of Pauls made a Leaſe for forty Years, of a Houſe in London, to begin pre- 


e ſently, there being then ten Years of a former Leaſe to a Stranger to come; 


and the Court held this ſecond Leaſe merely void by 13 Eliz. cap. 10. and 
not warranted by 14 Eliz. cap. 11. which makes good Leaſes of Houſes in 


Market- towns for forty Years, ſo they be not made in Reverſion; and this 


Leaſe, though it be made to begin preſently, yet there being another Leaſe 
in eſſe, is a Leaſe in Reverſion ; for ſo much as remains of the former 


| Leaſe; and ſo it was reſolved in C. B. 14 Car. 2. in the Caſe of Vynn and 


Wild, of a Leaſe of the Dean and Chapter of Weſtminſter ; and though this 
was properly a concurrent Leaſe, yet being a Leaſe in Reverſion, it is for- 
bidden within the expreſs Words of the 14 Eliz, c. 11. and ſo void againſt 
the Succeſſor. _ | . „„ 8 

A Vicar having made a Leaſe for Years of a Houſe in a Market- town, 
and of Lands thereunto appertaining, Anno 1672, when there were but two 
Years of that Leaſe to come, let it to another for twenty-one Years from Mi. 
chaelmas then next, reſerving the ancient Rent during the Term, payable at 
the four moſt uſual Feaſts, or within ten Days after, and this Leaſe was con- 
firmed by the Archbiſhop, (Patron of the Vicarage) and the Dean and Cap- 
ter of Canterbury ; if the ſucceeding Vicar was bound by this Leaſe, was 
the Queſtion, And adjudged by all the Court, that he was not. 1. It was 
adjudged, that the Death of the Vicar, by eighty Days, did not make fuch 
Non- reſidence as would avoid the Leafe within the Statute ofNon-reſidence. 
2. That though the Rent were reſerved at the uſual Feaſts, or within ten 
Days after; and therefore as it was urged, the Term ending at Micbaelmas, 
would be expired before the laſt Day of Payment; though for the other 
Days it was agreed to be for the Succeſſor's Advantage, becauſe the Prede- 
ceſſor might die within the ten Days, and then the Succeſſor would have that 
whole Quarter's.Re nt ; yet the Court reſolved that the Reſervation was 


good in the whole, and that being reſeryed during the Term, there ſhould 
be no ten Days given to the Leſſee for the laſt Payment, according to 


Barwick and Foſter's Caſe, Cro. Jac. 227, 233. 3. It was adjudged that 
this was a Leaſe in Reverſion, and ſo not warranted by 14 Eliz. cap. 11. 
which, as to Houſes in Market-towns, repeals the 13 Eliz. cap. 10. but ex- 
cepts Leaſes in Reverſion; and this Leaſe being to commence at Micbael- 

| | | mas 
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mas next? was properly a, Leaſe in Reverſion, and differs from a Grant of a * 
Reverſion 3 and allo they all, But Hale, held, that if this Leaſe, in this Caſe; 
had been made to commence preſently, yer it would have been void, ther 
belng atiother Lale, in Being, ſo that for 6 many Year as were to eome of 
the former Leaſe, it would be a Leaſe in Reverſion; and they held, that 
the 18 Eliz. cap. 11. which permits concurrent Leaſes, ſo that there be not. 
above three Years of the former Leaſe, c. extends only to 13 Eliz. cap. 
10. and recites that, but not the 14 Ez. cap. 1 1. nor makes any Alteration 


thereof; but Hale doubted of this, and inclined rather contrary, that if, ; oe 
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the Leaſe had been made to commence preſently, it had been good; be- 
cauſe there were not then three Years of the former Leaſe to come, and he 
thought the 18 Eliz. cap. 11. was a Qualification as well of Leaſes upon 
the 14 Eliz. cap. 11. as upon 13 Eliz. cap. 10. 1. Becauſe the 14 Elix. 
cap 11. is an Appendix to 13 Eliz. cap. 10. and only enlarges it as to 
Houſes in Cities and Markert-towns ; and therefore the 18 Elix. cap. 11. re- 
citing the 13 Eliz. cap. 10. does, by conſequence, recite alſo the 14 Eliz. 
cap. 11. 2. Becauſe there is ſuch a Connection between all the Statutes 
concerning Eccleſiaſtical Perſons, that, they have been generally taken in the I 
Conſtruction of one another; and that though 32 H. 8. cap. 28. is not recit- 
ed either in the 1 Elix. c. 19. or 13 Eliz. c. 10. yet a Leaſe is not warranted 
by thoſe Statutes, unleſs it hath the Qualifications required by 32 H. 8. 
cap. 28. 3. From the great Rummage it would make in Leaſes, if they 
ſhould be void, when there was ever fo little of a former Leaſe unexpired. 
I be Preſident and Scholars of Magdalen College in Oxford made a Leaſe Poph, 3. 
of a Houſe, Sc. for twenty Years, and ten Years before the Expiration 
thereof made a Leaſe to another for twenty Yeats, to begin after the Fer | 
piration of the firſt Leaſe; though this be, in ſtri& Propriety, a Leaſe in 
| Reverſion, yet it was ſaid to be good, and to ſtand well with in 14 Zliz. cap. 
11. becauſe theſe Contracts or Leaſes do not intermix, but the pacitanca rel 
with the other, and both together do not exceed the forty Years compriſec 
in the Statute, which doth not hinder Leaſes to be made from a Day to 
cotne;; but this Opinion is (a) denied to be Law, and ſeems alſo to be ex- (a) 1 Vent. 
preſly e the foregoing Caſes, where ſuch Leaſe to begin at a Day to 246. 
come, there being then another Leaſe in eſſe, is condemned, though both 3 Keb. 107. 


did not exceed the Term of forty Tears in the Whole. | Carter 12, 1. 


Rule 4. That ſuch Leaſes are not to exceed three Lives or Tuenty- 
"Ty 0 2 £49 7. one Tears. n b | T1 3 

A fourth Rule to be obſerved for making theſe Leaſes good in Law, is, 10 Co. 61. b. 
that they do not exceed three Lives, or twenty-one Years, from the making 62. a. 
thereof; therefore if a Biſhop makes a Leaſe for four Lives, and one of 
them dies in the Life of the Biſpop, ſo that at his Death there are but three 
Lives in Being, yet the Leaſe is void agginſt the Succeſſor, becauſe being 

void by 1 Eliz. cap. 19 at the Time when it was made, no ſubſequent Ac- 
car can make names. ot ng to oc | 13 

So if a Leaſe be made for three Lives in this Manner, viz. to one for Cro. Car. ß. 

Life, Remainder to a ſecond for Life, Remainder to a third for Life, this Owen and 
Leaſe is void againſt the Succeſſor; becauſe; otherwiſe the two firſt would ey 
be diſpuniſhable of Waſte during their Lives, by reaſon of the intermediate 
Remainder; and ſo Dilapidations, and other Miſchiefs, which the Statutes 0 
intended to provide againſt, would be let in Tr. | + 9s. Never- 
| theleſs, if the two firſt would not be puniſhable for Waſte? See infra, 366. 


* 


ſhall not bind the Succeſſor; or if a Biſhop makes a Leaſe for 6 hay 5Co. 18, . 
1 ives, 
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Baugh verſus Leaſe; for a Leaſe to one for the Lives of three others, and a Le 
e Intent of 


on three Lives, ſeem 


Leaſes for ninety-nine Tears, eme on three-Lives, N within 
(a) 8 Co. 70. that Statute, appears from the Reaſoning in (a) II biloct 's Caſe ; where-it 
| K wide is adjudged, that if a Man has Power to make Lexſes abſolurdly or geoe: 


Lives at the moſt; there a Leaſe for ninety-nine Years, determinable on 
two or three Lives, is good within the firſt Part of the Act, and not. made 
void by the laſt Part thereof, becauſe it does not exceed the three Lives 
thereby allowed, though it be not directly for three Lives; but naw a 
Leaſe for ninety-nine Years, determinable on three Lives, upon the Sta- 
tutes of 1 Eliz. tap. 19. & 13 Eliz. cup. 10. is juſt the Reverſe of this; 
for the firſt Part of theſe Acts makes void all Eſtates, Gifts, Grants, &c.by 
the Perſons therein mentioned, and the laſt Part faves only Leaſes for 
twenty-one Yeats, or three Lives, c. ſo that this Leafe being void by the 
firſt Part of theſe Acts, and not within the Saving of the laſt Part, being 
neither for twenty-one Years, or three Lives, ſhall not bind the Succeſſor 

| within theſe Acts; /ed Quære de bor. EX TY | 
Leon. 35. But though theſe Statutes provide that theſe Leaſes ſhall not exceed 
5 Co. 6. b. twenty-one Years, of three Lives, yet ſuch Leaſes for fewer Years, or 
8 Co. 70. b. Lives, are good; for the Intent of the Statute was only to abridge the 
Power of making long and unreaſonable Leaſes, by teduciog them to ſuch 
a determinate Number of Years or Lives, which they ſhould not exceed, 

but might be made as much under as the Parties pleaſed. Fear ok 


 - Rule 5. Of what Things Leaſes may be made to bind the Suctefſor. 

dr. ft. a. A fifth Rule to be obſerved in making of Leaſes upon theſe Statutes 
144. a. to bind the Succeſſor, is, that they muſt be made of Lands or Tenements 
7 Co. 51. Corporeal and Manurable, whereto Reſort may be had for the Rent re- 
3 333* ſerved thereout by way of Diſtreſs; for other wiſe the Succeſſor may be 
Leaſes,17, 21. without any Remedy for the Rent, and ſo Dilapidations, Poverty, and 
Tit. Grazt, all the other Miſchiefs the Statutes intended to provide againſt, be let 
44» 59. in; therefore Leaſes of Fairs, Markets, Liberties, Franchiſes 4475 
| 3 : ſons 
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* ſons, Commons, Piſcaries, Offices, Hundreds, Tithes, or any other incor- Page 332 
poreal Inheritance, though with Confirmation of the Dean and Chapter, 

or other Perſons required by Law to confirm the ſame, will not bind the 

Succeſlor. | cc 9 9 | 

For the better underſtanding of this Rule, it will be 'neceffary to take 

notice of ſome Diſtinctions, which plainly ariſe out of the Books, v7 
1. All the Books agree that a Leaſe for three Lives of Tiches, or other in- 5 Co. 3. 
corporeal Inheritances before-mentioned, will not bind the Succeſſor, though res Caſe. 
the ancient Rent be reſerved, and the Leaſe ot Grant confirmed; the Reaſon Oro. Jac. 111» 
| whereof is, that if ſuch Leaſe or Grant ſhould be good againſt the Succeſſor, Ir 778. 

he would then be without the Tithes, &c. and have no Remedy for the Rent palm. 175. 
thereon reſerved; for diſtrain he could not; becauſe there would be no Place 2 Sand. 303. 
wherein to take any Diſtreſs, the Things leaſed or granted being perfectly in- Hard. 325. 
corporeal and inviſible; an Aſſiſe he could not have, becauſe either he had not 
Seiſin, or, if he had, yet there would be nothing to put in View of the Re- 
cognitors; and an Action of Debt he could not maintain during the Leaſe, 
becauſe, being for three Lives, that is an Eſtate of Freehold, which will en- 
dure no Action of Debt fo long as it continues; and ſo the Succeſſor would, 
in ſuch Caſe, have no Manner of Remedy for the Rent reſerved, which 
would be againſt the expreſs Proviſion and Intent of the ſeveral Acts. 

2. It is held likewiſe in ſome Books, that a Leaſe for twenty-one Years of 5 Co. 3. 
ſuch incorporeal Inheritances, though they have been uſually demiſed,and the Co. Lit. 44+ 

ancient Rent be thereout reſerved, that yet this is voidable by the Succeſſor b. 47. 4. 
within theſe Statutes ; becauſe though the Rent reſerved be good by way of 
Contract between the Leſſor and Leſſee, and that Debt may be maintained 
for Recovery thereof; yet, they. ſay, it is not ſuch a Rent as is incident to 
the Reverſion, nor ſhall paſs with it to the Succeſſor; and therefore the Su- 
ceflor having no Remedy for the Rent, ſhall not be bound by the Leaſe, 

But this Point ſeems to have been ſhaken. vy contrary. Reſolutions ſince Ceo. Jac.112, 
Jewel's Caſe, for ſome Books expreſly hold ſuch Leaſe for Years to be good Moor 778. 
againſt the Sucdeſlor; becauſe, they ſay, be has Remedy for the Rent by Ac- I 76. 
tion of Debt, and ſay it has been ſo adjudged, and take the Diverſity between —_ mh 
ſuch Leaſe for Years and a Leaſe for Lite; alſo they ſay, that the Rent iſſues Ram = 
out of the Tithes in point of Render, though not in point of Remedy, be- Lev. 108. 
cauſe no Diſtreſs can be taken for it; but that is ſupphed by the Action of 2 Sand. 304. 
Debt which lies for fuch Rent, and ſhall devolve on the Succeflor; and that * * 2 Sh 
ſach Rent does not lie only in Privity of Contract, as a Sum in groſs, but is 
incident to the Reverſion, otherwiſe the Succeſſor could not have it, being, | 
only privy to the Eſtate, not to the perſonal. Contracts of his Predeceſſor z * 
and to this Opinion the Court inclined, butthought it a Point of great Con- 
| . therefore, to avoid it, gave Judgment on another Point which; 
was clear. 7 00 

3. All the Books agree that a Leaſe far thtee Lives, or twenty-one Yeats, 3 
of a Manor, with the A even appendant, ot of Lands or Houſes, and uf Nos! t 58. 
Tithes uſually let there with, reſerving the ancient Rent, c. is good, and 5; Co. 4. 

ſhall bind the Succeſſor within theſe Statutes for though the Rent does not 2 Nd. Abr. 
ifſue out of the Advowſon, Tithes, fc. in point of Remedy, yet the Rent 4511. 
is greater in reſpect thereof, and the Suoceſſot᷑ has his Remedy for the whole ob. 203. 2 

Rent upon the Lands, or other Corporeal Inheritances let therewithg (ed inen 
Quære, if the Tithes ſhould be worth 2 or 300 J. per Ann. and the Lands Leon. 333. 
not above 4 or 51. St,) and Vaug bun proves this from the expreſs Words The Pocbt 
of ig Elis. cap. 10. which are, That all Leaſes, by any Spiritual er Eeeleſiaſtical hee, 

Perſons, having any Lands, Tenements, Tithes or Herediraments, (other than! 8 


. 1 8 1 4s now feme- 
for twenty-one Years, or three Lives, Fc.) ſhall be void ; ſo that the Statute died by stat. 
| 1 vw 8 ' 20 a , | £3 a 32 £41 2» 5. eo. 3. 14 
c. 17. which ſee. [ By this Stat. Leaſes made, or to be made, by Eccleſiaſtical Perſons of Tithes, or 
other incorporeal Hereditaments, for Lives or Years, are declared good in Law.— And by ſ. 2. of the ſame. 
Stat. Maſters and Fellows of Colleges, Sc. are diſabled from granting Leaſes for longer Terms than 
their Statutes allow. 8 eee e 


plainly 
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* Page 3 53 plainly ſhews, that ſome Way or other Tithes may be leaſed for twenty- 


one Years, or three Lives and if they cannot be leaſed fingly, it muſt be 
with Lands uſually letten there wit. h 
Lev. $54 Therefore where the Dean and Chapter of Norwich leaſed a Parſonage 
Crhet and and Common of Paſture, rendering Rent, and 1 E.'6, ſurrendered: their 
Clier, cited, Poſſeſſions to the King, and afterwards the King granted the Parſonage, 
without ſpeaking of the Common of Paſture; and it was held, that the 
Patentee of the Parſonage ſhould have all the Rent, and no Apportion- 
ment ſhould be in reſpec of the Common; becauſe all the Rent iſſued 
out of the Parſonage, and nothing out of the Common. | 


. — 


| Gro, Eliz. A Biſhop, having an Advowſon appendant to a Manor in Right of his 


690. Biſhoprick, grants the Advowſon for twenty-one Tears, and this was 
2 * confirmed by the Dean and Chapter, yet held within the Reſtraint of 
8 2 I Eliz. cap. 19. and void againſt the Succeſſor; becauſe, as was ſaid, it was 
Holland. not ſuch an Hereditament whereout a Rent could be reſerved; but a better 
| Reaſon ſeems to be, becauſe no Rent was at all reſerved, and then, to 
be ſure, neither the Predeceſſor nor Succeſſor could have any Benefit 
thereof by way of Contract, or otherwiſe; nor did it appear to have been 
uſually letten, i a ion LY „ 
Palm. 174. The Biſhop of Oxford, having primam Veſturam five Tonſuram of certain 
Biſhop of Ox- Lands, after 1 Eliz. cap. 19. lets it to the Plaintiff for three Lives, render- 
Ford's Caſe. ing the antient Rent, and dies, and his Succeſſor, the now Defendant, en- 


Co. Lit. 47. a. ters upon him, and takes the Hay; and it was virged, that this was not like 


142.2, 186. b. the Leaſe of a Fair, becauſe this concerned Land, and was to be taken 
| upon the Land, and ſo the Succeſſor was not without Remedy, becauſe 
he might diſtrain the Graſs when it was cut; but per Curiam it was held, 
that if the Biſhop had had Veſturam, or primam Veſturam, or Tonſuram, 
from ſuch a Day to ſuch a Day, this had been ſuch an Hereditament as 
might have been leaſed ; for there the Biſhop, or his Leſſee might have 
moved, and after fed it, during that Time, and then the Succeſſor. 
might have diſtrained the Cattle; but here the Biſhop had only primam 
 Veſturam, viz. only the cutting of the Graſs once within ſuch a Time, and 
then his Intereſt is at an end, and he cannot after feed it; ſo that it is no 
Hereditament within the Statute, whereof any Leaſe can be made to bind 
the Succeſſor, '' . J ͤ Ä io Wo 


1 5 


10 Co, 60, b. theſe Statutes, grant the next Avoidance of any Church which they 
Cro. Eliz. have in Right of their Biſhoprick, Deanry, Sc. though with Confirmation 


207, 44%: of all Perſons intereſted therein, yer the Sdecefſor ſhall avoid it; for this 


301 To If a Biſhop, Dean and Chapter, or any other Perſon reftrained by 
Os 


Mod. 204. is ſuch an Hereditament as the Statutes intended to reſtrain them from 
2 Mod. 56. binding their Sueceſſors by, and no Rent can be reſerved out of it; for 


ſach Grant of the next Avoidance can bring no manner of Benefit to the 
Succeſſor. n 


8 10 0 Ay 


"0 


Dyer 370. b The. Biſhop of Mincbeſter, 5:Eliz, with Confirmation of the Dean and 


18:C0. 69. 19, this Grant was void againlt the Succeſſor, ſo that the Grantee could not | 
„maintain a Writ of Annuity againſt him, but only an Action of Debt 
. | XK | ag againſt 
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* againſt the Executors of the Grantor ; the Caſe does not appear to be“ Page 354 
adjudged, but it is cited in ſeveral Books, that the Annuity was determined "5 
by the Death of the Grantor; for though this was not Parcel of the Poſ- 
ſeſſions of the Biſhoprick, but only iſſuing out of them, yet if the Suc- 
ceſſor ſhould be charged with it, this would tend to his Prejudice and Im- 
poveriſhment, which the Statutes intended to prevent. | 
So where a Writ of Annuity was brought againſt the Succeſſor upon a 10 Co. 6t. 
Grant made by his Predeceſſor. and Confirmation by the Dean and Chap- 2 RB 
ter, yet it was adjudged that it would not lie, becauſe it was not aver- GT Flix? 
red that it had been uſually granted, though it was averred to be reaſon- Rot. 346. 
able; and it appears by theſe Caſes, that if to avoid this Act a Writ of Ley 72. 
Annuity were brought againſt a Parſon or Vicar, who prayed in aid of che de er 
the Patron and Ordinary, and upon Default Judgment is given for ?* . 
Plaintiff, this likewiſe is within the Equity of the ſaid Act, and void 
apainſt the Succeſſor ; fo if a Writ of Annuity were brought againſt a 
Biſhop upon Title of Preſcription, or otherwiſe, and. Judgment given. 
againſt him by Verdict or Confeſſion, yet this is reſtrained by 1. Eliz. cap. 
19. becauſe the Biſhop is charged with tze Annuity in reſpect of the 
Biſhoprick; and therefore the Succeſſor would be charged with the Arrears 
incutred in the Lite of the Predeceſſor, as it is held 48 E. 3. cap. 26 and 
ſo tend to the Diminution of the Revenues, and Impoveriſhing of the 

So if a Rent- charge be granted by any Corporation reſtrained by theſe 5, Co. ts. a 
Statutes, though this Rent- charge be not Parcel of their Poſſeſſions, yet 1 os Rep. 
it is againſt the Equity of the Statutes, and void againſt the Succeſſor z. for an 
if Biſhops, and other Eccleſiaſtical Perſons, were at liberty to grant 
what Rent- charges they thought fit, and that theſe ſhould be good and 
binding upon the' Succeſſor, he might have his Poſſeſſions ſo clogged and 
incumbered, as not to be able to keep up Hoſpitality, ot ſuſtain the 
Dignity of his Function, and ſo the, good Deſign of theſe Acts be wholly 
eluded. | 3 | | 


+ 4453 


Procurations, &c.”but it was held however, that this Covenant would not 
avoid the Leaſe. 11 7 - Jong * | 8 4 | | b 3 


Of Grants of Offices by Biſhops, Ec. within theſe Statutes, ; vide Tit. 
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4 * Page 355 *Rule 6. What ſhall be ſaid @ wſual Letting to Farm upon the ſeveral 
i 0˙ 5 Statutes, and by what Per fonts, „„ 


A ſixth Rule to be obſerved in the Conſtruction of Leaſes u on theſe Sta- 
tutes ariſes upon the Words of 32 H. 8. cap.28. that that Ad ſhall not extend 


x, > fe = 
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10 any Leaſe of any Manors, Lands, Tenements, or Hereditaments which have 
. , Farm, or occupied by the Farmers far, the 
AH N ace of twenty Years next before ſuch Leaſe tbereof made. The firſt Con- 
1 Co Lit. 44 b. ſtruction that prevailed was, that this letting to Farm within the twenty 
y | | Dyer 277. Years | ought ro be by ſome Perfon. who had an. Eſtate of Inheritance 
bl | Degg 106. therein; and therefore if the Heir in Tail were in Ward of the King for 


twenty Yeats, and during that Term the King, or his Grancee, made 
Leaſes of Lands of the Ward which had not been uſualiy letten or occu- 
L pied in Farm for twenty Years before, this letting them to Farm by the 
5 King, or his Grantee, during the twenty Years Wardſhip, js not ſuch a 
i letting to Farm within the Intent of the Statute, as will enable the Heir 


1 in Tail, when he comes of Age, to make a Leaſe for twenty-one Years, 
it 5 | or three Lives, of thoſe Lands, to bind his Iſſue. So if ſuch Leaſe were 
5 | made by Tenant by the Curteſy, Tenant in Dower, or the like, of 
8 | Lands which before that Time bad not been moſt uſually letten to Farm 
for twenty Years, their letting 40 Farm of ſuch Lands. for the greater 


© _ into Pelſeifion, to make a binding Leaſe of fuch Lands, within the Intent 
of the Starure ; for the Intent of the, Statue, was only to make good 
Leafes uf ſuch. Parts of the Land as had been before uſually letten by 
thoſe who were Owners of the Inheritance, and beſt knew what was. moſt 
proper to be fet out, and what not, and therefore did not intend to eſta- 
|  blifh Leaſes made of any other Poſſeſnons than thoſe, which the Owners 
Wl of an Eſtate of Thheritance therein had, for the greater Part of twenty 
5 Years,. thought fit to, leaſe. to Farm; for if 85 Leaſes of Tenant in 
. | | « - ! Dower, Tenant by the Curteſy, Guardian by Knight's. Service, or ſuch 
5 Mie, who, having only a, particular Eſtate therein, would be for making - 
Money of it all, and letting out the, Whole for Rents, Þ Leaſes made by 
ſuch for eleven of reve Yes, or more, according to, the Time they 
„ wurd vr had Inteteſt therein, ſhould be a letting to Farm within this Sta- 
tute; then might the Tine in Tail, when he came into Poſſeſſion, make a 
- Leaſe for twenty- one Vears, or three Lives, of the Capital Meſſuage or 
f Manfion-Houfe, ot, perhaps, of the whole Eſtate, becauſe thoſe. parti - 
cular Tenants had ſo done Br eleven or twelve Years, or more; and then 
if fuck Tenant in Tail ſhould, die the next Day, his Iſſur would not 


Patt of twenty Years, will not impower the Iffue in Tail, when he comes 


have a Houſe to pot his Head ib; which never was the Intent of. the | 
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| „ 5 n "oh 1 15 Sense ISL 2 5 Wes £4 6 > SKY: 
Palm. 175-6, Bo here the Temporalties of a Biſhoprick come into the Hands, of the 
| Biſhop of King; and he keeps rhet „or more, and during that Time 
Oxfwri "Cal. ery ih Pit? io eleven Years, or wipe, Lands which had nar hen before. 
| acchſtotttably letter; d „ a Sucęeſſox, and reſtores him the 
Tempötalitics, he Cannot caſe cefiar, for thoſe 
| Lands, which had nö other ereof, than ny 
| that the King, whilſt the Temporalties were in his Hands, had let them 
| to Farm for eleven Years or more; and he might have. det the Biſhop's 


Palack, bt the DetnEſmes about it; atidthen if the Succeffor might likewiſe 
make a binding Leaſe thereof for twefity-one Years, or three Lives, and 
ſhould die, or be removed ſoon, the Miſchief intended to be remedied by 
the Statute,. in giving the Farmers a ſecure and laſting Poſſeſſion during 
their Leaſes, would introduce a much greater upon the Succeſſor, by ſhut- 
ting him out of all the Houſes and Lands belonging to the Biſhoprick for 
2 4 | twentyr 
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* rwenty-one Yeats, or three Lives; and fo, inſtead of maintaining Hoſpi- * Page 356 
tality, as the Books ſpeak, would occaſion nothing but Quarrels and 
Contentions ; ſo, for the ſame Reaſon, a Letting to Farm by a Diſſeiſor | 
or any other who has not a rightful Eftate of Inheritance; though ir be far 
the greater Part of twenty Years, is not a letting to Farm by ſuch a 
Perfon as will enable the Tenant in Tail, Biſhop, or other Perſon in- 
tended to be provided for by this Statute, to make any binding Leaſe 
of Lands which were not accuſtomably letten to Farm for the greater 
Part of ewenty Years, by thoſe wha had a rightful Eſta:e of Inheric- 
ance there in. | a | e 8 
But as the Miſchief would be great, on the one Hand, to conſtrue 
the Statute in fuch a Manner, as would impower the Perſons before- 
mentioned to determine of what Parts and Poſſeſſions Leaſes might be 
made good and prong zinft the Succeſſors, Iſſues in Tail, and other 
Perſons intended to bound by the Act; ſo, on the other Hand, a 
Conſtruction not leſs hurtful to them ſeems to have obtained upon the 
fame Words of the Statute; which provides, That it ſhall not extend to 
any Leaſe of any Manors, Lands, Tenements, or Hereditaments which bave 
not moſt commonly been letten to Farm, or occupied by the Farmers for the 
Space of twenty Years next before ſuch Leaſe thereof made; upon which 
Words it is held, that the Lands to be leaſed within that Statute muſt Co. Lit. 44. b. 
be ſuch, and ſuch only, 'as have been lettey to Farm, or occupied for Cro. Eliz. 
eleven Years, or more, at one or ſeveral Times within the twenty Years . ME? 
next before the Leaſe for twenty-one Years, or three Lives, to be made p1a1he. 
+ fo that if Lands have been formerly let to Farm never ſo long, or often, Sir John 
yet if the Tenant in Tail, or Biſhop, ſhould keep them in his own Hands Mervyn 
| fifteen or twenty Years, ' theſe Lands cannot be leaſed for twenty-one Caſe · 
Tears, or three Lives, to bind the Iſſue or Succeſſor, till they have 
undergone a Probation of twenty Tears longer, and within that Time 
have been letten to Farm, or occupied by Farmers for eleven Years, or 
more; ſo if the Tęemporalties come to the Hands of the King, and he 
ſhould keep the Lands uſually letten in his own Hands forty or fifty 
Years, more or leſs, and then reſtore the Temporalties to the Succeſſor, 
he muſt then _— to let them to Farm, till they have run out in Farmers 
Hands eleven Years at leaft, otherwife he can make no Leaſe for twenty- 
one Tears, or three Lives, within this Statute, So if a Diſſeiſor after 4 
Leaſe for twenty. one Years, or three Lives; expired, enter upon the 
Biſhop, or Tenant in Tail, and hold the Lands twenty Vears, or more, 
and then the Biſhop, or Tenaat in Tail, or their Iſſue of Succeſſor, enter, 
though theſe Lands were demiſeable, and actually demiſed, within the Sta- 
tute, but juſt before the Diſſeiſor entered, yet now they cannqt be again 
leaſed for twenty-one Years, or thtee Lives, till they have been in Far- 
mers Hands for eleven Years at leaſt; and fo it is in the Power of the 
| King, the Diſfejſor, nay of the Biſhop, or Tenant in Tail himſelf, to 
| 8 and elude the Intent of the Act, by keeping the Lands ten or twelve 
Tears in their Hands; and though they die, or are remoyed preſently, yet 
the Succeſſor or Iffue can have no Benefit of the Statute till after eleven 
Tears at leaſt. C ͥͤ ͤ d Ca Log ooo 
Tpeſe Reaſonings and Inſtances were preſſed and urged in a (3) Caſe by (a) Where 
Twiſden and Chief Juſtice Keeling, againſt Windham and Moreton, and they = _ he 
thought them fo conſiderable, that it put them upon finding out a more eaſy Archbi * 
and natural Conſtructiooo 1 of York in 
5 895 8 fy „ 1604. made 
x Leafs for three Lives, rendering the ancient Rent, in 1630; this Leaſe was ſurrendered, and the Lands 
be wg wt unler till 1662, when the Archbiſhop made a Leaſe thereof to the Plaintiff's Leſſor, rendering 
the ſame Rent as was reſerved in 1604, and died, and the then Archbiſhop entered, and let to the Defen- 
dant: and whether theſe Lands, not having been let ſince 1630, could be leaſed again, was the NN 3 
and Tiſden and Keeling, for the Reaſons herein mentioned, held they might. Lev. 212. Sid. 3 16, 
416. Raym. 165. 2 Keb. 213, Pemble verſus Stern, | | 8 
Vor. III. | | 5 P For 
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a Leaſes and Terms koz Dears, 
® Page 357 For they held, that the Clauſe conſiſted of two Parts in the DigjunRive, 


and if either of them were obſerved, it was ſufficient to warrant the Leaſing 
for three Lives, or twenty-one. Years, within the Intent of the Statute z 
the Words are, that that Act ſhall not extend to any Leaſe of any. Manors, 
Lands, &c. which have not moſt commonly been letten ta Farm; this is the 
firſt Part of the Disjunctive, and is general; the other Part is, or occupied 
by the Farmers thereof by the Space of twenty Years, &c. and they thought 


this the moſt natural and genuine Meaning of the Words, that the Lands 


to be leaſed mult either be ſuch as have been moſt commonly letten, that 
is, ſuch as are not reputed Part of the Demeſnes of the Biſhoprick, or ſuch 
as have been occupied by the Farmers thereof by the Space of twenty 


Years, Sc. that is, if the Biſhop has let out Part of his Demeſnes to Farm, 


and the Occupation of the Farmer has been approved for twenty Years to- 
gether, as not any ways inconvenient to the Biſhop, the Statute, will preſume 
that they are Lands fit to be let; and for the Authorities againſt this Opi- 
nion Tw#/den ſaid, in Mallet's Cale, that Point came in unneceſſarily ; and 
Keeling, that it came in on a fooliſh Argument, and therefore was of no 
great Weight; and ſo in Sir Jobn Mervin's Caſe, the Point never came in 
Queſtion, but only dium fuit pro Lege; and for Pa Lord Coke, (though | 
he were a grave and learned Man) yet he was not infallible, nor did he de- 

fire to be accounted ſo, and this Opinion of his was not judicial, that if it 
had come to an Argument he might poſſibly have thought otherwiſe ; for 


Keeling ſaid himſelf was of that Opinion, till he came to conſider the Caſe, 


and weigh the Inconveniencies of that Conſtruction; and it was ſaid, that 


Queen Elizabeth kept the Temporalties of the Biſhop of Eh above twenty 
Fears in her Hands, and yet no Queſtion of his Leaſes after; and they ſaid 
| likewiſe, that the Lord Coke's Inference was falſe, and not warranted by the 


Statute, vis. that if it had been leaſed for eleyen Years it would be ſufficient; 
for the firſt Part of the Statute, as to Leaſing, ſeems to refer to.a more 
antient Time; alſo it was held, that if the other Conſtruction prevailed, 
thefe Lands, or any other which continued unlet for eleven Years, could 
never after be let again for twenty-one Years, or three Lives, becauſe they 
were not moſt accuſtomably letten, &c. by the Space of twenty Years, 
which makes it the more reaſonable to reje& ſuch Conſtruction; ſed Quære 
if by letting them again to Farm for eleven Years, or more, the Power 
given by the Statute to leaſe for twenty-cne Years, or three Lives, be not 
ſer up again; but Quære whether ſince as it appears before, the letting to 


Farm by the King, or a Diſſeiſor, Fc. is not ſufficient: within this Statute, 


whether likewiſe rieir keeping it in their Hands for eleven Years, or more, 
be of any Prejudice to the Biſhop, or his Succeſſars, or to the Tenant in 
Tail, or his Iſſue; for if the Statute only intended letting to Farm by the 


| Biſhop or Tenant in Tail himſelf, then all the Objections before- mentioned 


ſeem to loſe their Force, unleſs where the Biſhop, or Tenant in Tail, keep 


the Lands undemiſed in their own Hands for eleven Years or more. 


# ” 
5 » £< 


:M Ci. Elz. A Leaſe made by the Predeceſſor of the Plaintiff for three Lives, ren- 
5 854. dering Rent, and confirmed by the Dean and Chapter, and the Defendant 
Mt Biſhop of Claiming under it avers, that it was the uſual and antient Rent, and the 
if Hereford and Land ufually demiſed ; the Plaintiff replies, that it was uſually before that 
li Scory. Leaſe retained in the Hands of his Predeceſſors for Hoſpitality, and tra- 
A verſes abſque hoc, quod fuit magis uſualiter dimiſſa, &c. and it was held. 2 
il good Traverſe ; for ſince 32 H. 8. cap. 28. appoints that the antient Rent 
bil ' ſhall be referved, it is thereby implied that the Land ſhould have been, 
"t * +  - "uſually demiſed, otherwiſe the antient Rent cannot be reſerved, 

N Co. Lit. 44. b. Another thing required by the Statute is, that theſe Leaſes be made 
li 6 Co. 37- b. of Lands uſually. letten to Farm, &c, upon which Words it hath been 
| 5 proce rrcaprdgdt band” © 
| Moer 359. Raym. 167, Sav. 66. Leon. 4. n e,, 1 TD oe 

| ; 58 M 335 21 $516" Oh: dS 
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 * adjudged, tha a Demiſe by Copy of Court- Roll is ſufficient ; for that is * fy, 358 

in Judgment of Law but an Eſtate at Will; and without Queſtion, Lands ' \& 
demiſed at Will by thoſe who have the Inheritance, rendering Regt, are 

Lands accuſtomably letten to Farm within the ſaid Act; and ſo it was ruled 

7 Eliz. in Sir James Mervin's Caſe, where Tenant in Tail let a Copyhold 

by Indenture, rendering the ſame Rent as before, and held a good Leaſe 

within 32 H. S. cap. 28. and Williams ſaid, he had known } it thrice ſo ad- 
Wege in his Time, in the Caſe of Tenaor i in Tail. 

ut where Tenant in Tail had Power, by a particular Act of Parliament, Moor 199. 

to make Leaſes for Life, Lives, Years or at Will, after the Cuſtom of the ; Co. 5. b. 
Manor, yielding the true and antient Rent, &c, and he made a Leaſe both ford Monnt- 
of Freehold and Copyhold by a Deed at Common Law, reſerving ſuch aj9's Caſe. 
Rent; this was held not to be warranted by theStatute as to the Copyhold, 

becauſe the Statute ſpeaks of Leaſes at Will by the Cuſtom of the Manor; 

which imports, that the Statute did not intend that Copyholds ſhould be de- 

miſed otherwiſe than they were before the Statute, and that was by Copy of 
Court-Roll, not by a Leaſe for Years, and the Rent to be reſerved thereon 
Was s cuſtomary Rent, not Rent upon a Leaſe for Years at Common Law. 


Rule 7. What Rent i to be refered : Ard herein, 


I 4 See ante 
328, 9. 

As to this the Statute is expreſs that a Rent AY be hlthves; 3 and Moor 593. 
therefore where the College of Alt Souls in Oxford made a Leaſe without Eeon. _ 
Reſervation of any Rent, though it was but to try a Title, yet it was held — e 
void, the Statute being expreſs and poſitive; and therefore no Conſtruction Sa. l. 
or Pretence can be urged to avoid the Statute; but in that Caſe it did not 
appear that no Rent was reſerved, but only the Plaintiff had not ſhewn that 
there was any reſerved, and yet there might be, in the Leaſe; and if not, 
| the Defendant gue to ſhew itz and ſo the Exception difallowed. 


1. That there muſt be a Rent reſerved 


2. T hat this Rent muſt continue due, and be payable. to the 
| Leſlors. and an gueceſſors. | 


3. That 


8 


per Hale. 
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* Page 359 3. That ſuch Rent muſt be the ſame, ot more in Quantity than 
| hath been reſerved within twenty Years next before ſuch Leaſe 
made : And herein, | | bs 


1. What ſhall be ſaid to be the antient Rent, where Vaticty of 
Rents have been reſerved, or ſomething formerly reſerved now 
omitted or varied, e | 5 


| Hard. 325, As to this, where Variety of Rents have been reſerved, as formerly 10l. 


326. Meric then 201, then gol. and laſtly 401, per Ann. or e contra formerly 40 l. then 
ver. Antrobus. 


30 l. then 201. and laftly 10 l. per Ann. the 10 l. in the one Caſe, and the 
40 1. per Ann. in the other Caſe, are the Rents to be reſerved on any new 
Leaſe to be made; but with this Diverſity between Leaſes made by virtue 
of the ſeveral Statutes before-mentioned, and Leaſes by virtue of Powers in 
private Conveyances and Settlements ; for upon Leaſes made by virtue of 
the feveral Statutes before-mentioned, this was the Meaſure Immediately 
after theſe Acts paſſed, and muſt continue ſo ſtill; becauſe the ſame Adds 
being to warrant every ſucceſſive Leaſe as well as the firſt, there can be no 
Variation of the Rent in any other Leaſe to be made from the Rent, that, 
upon Conſtruction of thoſe Statutes, was in the firſt Leaſe, made by 
virtue thereof, ſettled to be the antient and accuſtomed Rent, and conſe- 
quently the Variety of Rents in ſuch Leaſes muſt have been only before the 
Statutes; but upon Leaſes made by virtue of Powers in private Convey- 
ances. and Settlements at this Day, reſerving the old and accuſtomed yearly 
Rent, or the moſt ancient and accuſtomable yearly Rent, there the Rent 
| reſerved on any Leaſe then in Being, or upon the Leaſe made laft before 
| ſuch Settlement or Conveyance, ſeems to be the Meaſure of the Reſervation 
upon any Leaſe after to be made by virtue thereof ; for the Intent of ſuch 
Power, as well in ſuch Settlements as upon the ſeveral Acts before-men- 
tioned, was only that they, who were to make Leaſes by virtue theredf, 
ſhould not put the Eſtate in any worſe Condition than it was at the Time 
of ſuch Settlement, or of thoſe Acts made, but keep it in the ſame Plight 
and Condition as it chen reſpectively was; and the Rent reſerved laſt before 
the making of ſuch Settlement, or of thoſe Acts, may well be called old 
or ancient in reſpect of the new Rent to be reſerved on ſuch Leaſe, to be 
made after ſuch Settlement, or after thoſe Acts; but the Lord Comper, in 
(s) 2 Vern. the Caſe of Lord (a) Mobun and Orby, ſeemed to make à Doubt of this 
31,542. Conſtruction of the Words ancient and accufomable Reut, and thought the 
reced. Chan. laſt Rent no certain Rule to go ; for ſuppoſe it were leaſed ance at a 
257. 8. C. greater, and twice at a leſſer Rent, he thought the anticat Rule muſt be 
| that reſerved on the firſt Leaſe, for the two lat ma be made by a Tenant 
in Fee, who was not bound to referve the antient Rent, but Might let it 
for nothing, if he Lene but upon the 32 H. 8, cap. 28. or che ſame 
Words in private Powers, viz, ſo much yearly Rent, or more, as hath been 
moſt accuſtomably yielded or paid within twenty Years next before ſuch 
Leafe thereof made; if a greater Rent had been reſerved before Ihe twenty 
Tears, yet the Reſerved within the twenty Years, though it were loſs, muſt be 
the Meaſure of the Refervation upon Leaſes to be made by virtue of that 
Statute, or of private Powers, worded in the ſame Manner; but if within the 
twenty Years it had been let once at a greater, and twice at a leſſer Rent, 
then the Queſtion will remain, which of the Reſervations will be the Mea- 
ſure of the Rent to be reſerved on any two new Leaſes to be made: and 
how far the Opinion of my Lord Chancellor Cowper will outweigh the 
Opinions of my Lord Ch. Juſt, Hale and Holt is conſiderable, though their 


3 | | Opinions 


| Leaf n Terms ora. 
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» — to fu a ſtanding Rule vo go by, whine his de avedlit at FPage gb 
great Uncertainty, from which no Ruſe tan be formed forcit ay ihale 


deen ler dier formenly at! a* leſs Rent, ad once, ohe laſt Leaf at K 


greater; and if the firſt Reſervation in this Caſe, being greater, &alhihg 
the Rule, why ſhoyld not the two firſt, in this Caſe, though they are leſſer; 
for bis 3 Jcems t turn upos the Pority and won» lof.che Rent, 


laſt 
5. to their two :Qpinidn ale to ö be the ca ol 6 che RTſer 
0 he Cale Leaſe, 67 virtue of "theſe Statufes, 5 f 
uh be an Omiſſiop Ar BY hings., Orme 7 reſerved, ,or 10 Far latie n 
Rent reſerved i in point of Time "here re where the Fan and. Chal 
Morceſter were ſeiſed Tag the Manor of þ an Fed, in ri he 'of 777 n 


of which Manor Oe S. Was Copy holder for Life,” under'the 1 Rent Chapter of 
of 8 6. and 8 4. 12 the 900 r Ou garzer-Da wy of. the Year, and heti6t- Warefer's 


Co. Lit. 44 b. 
Moor 759. 


able at the Death of the Tenant, and the Copyholds of Nie Mani or. 05 Caſe. 
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after this 7 ade the Dean dies, and us ng et Re the Chg 99 8 5 aer er 
to avoid this) ects © upon, 13 Eliz, c cap. 105 among the 7100 8 I 
the antient Rent was noôt relerved By. tea 90 of the of the Heriot. 2. 12 
cauſe the Rent was not payable, Asie u uſed ti to Lg Mt Fore: it Was lee 
Quarterly. and now it is reſerved, p „papa! ble Ne rt Whit 3s gets 
ficial to the. Sucee ſſor 3 bu t it wa that n ee, 
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* Page. 361 $ caulk it * Thing reſerved out of the Lands of the firſt Leſſee only, 


which; the Succeſſor could not reſerve, ſuch firſt Leſſee not being his 
| Tenant: of the Tithes; otherwiſe perhaps if the Reſervation had been 


2. In what Manner ſuch Reſervation is to be made. 


All that ſeems neceſſary here to be obſerved is, that there muſt be a 
particular Mention or Specification of the Sum intended to be reſerved, 
as well upon Leaſes to be made by virtue of theſe Statutes, as upon 
- Leaſes by virtue of Powers in private Conveyances and Settlements ; 
for otherwiſe the Heir, or Succeſſor, would be put to infinite Trouble, 
' Vexation and Expence, if the Reſervation might be allowed to be made 

in the ſame or as general Terms, as the Power itſelf was; and the Ne- 


©. ceſſityof averring and proving what was the antient and accuſtomable Rent 


| Cro. Car. 95. Therefore where 


3 Keb. 380. 


to lie upon them. . = 3 
| a Biſhop was ſeiſed, in Right of his Biſhoprick, of 
three Manors which had been uſually let together at the Rent of 321. 

per Ann. and made a Leaſe of the ſaid three Manors, except ſuch and 
ſuch Parts thereof, rendering the antient uſual accuſtomed yearly Rent, 
and the Rents and Services at the Days and Times uſually accuſtomed, 
without ſpecifying any Rent or Sum in particular; it was adjudged that 
this Leaſe ſhould not bind the Succeſſor, becauſe the uſual and ac- 
cuſtomed Rent was 32 J. per Ann. where all the ſaid three Manors had 
been let without any Exception; whereas now Part being excepted, that 
which was the - uſual and accuſtomed Rent for the Whole, cannot be 
- faid the uſual and accuſtomed Rent for Part; or when Part is excepted ; 
and then the Reference being general to the ancient and accuſtomable 
Rent, nothing at all is reſerved, and by conſequence the Succeſſor not 
bound by ſuch Leaſe. This appears to be the ſeaſon in the Book for the 
Avoidance of that Leaſe, and being ſufficient for the Purpoſe, there 
needed no other: But it will appear by the following Caſe, that if the 
Whole three Manors had been let without any Exception, yet the Reſer- 
vation in ſuch general Terms would have been ſufficient to have avoided 


the Leaſe. © 


Tris. 1706. i Fitton Gerard, Tenant for Life, with Power to make Leaſes for 
1 Canc. Lord twenty-one Years, or three Lives, ſo as upon every Leaſe of ſuch 
2 and Lands as have been uſually letten, and Fines taken for them, the old 


rby. 
Eq. Abr. 343+ 
Pl. 5. 
F 2 Vera. 531, 


accuſtomed - Rent, or more, be yearly reſerved, and ſo as upon every 
Leaſe of 6ther Lands not uſually letten, or Fines taken for them, 
there be reſerved, the beſt improved Rent that can be gotten for the 
ſame, and the Leflces ' to-execute Counterparts thereof. Fitton by In- 
ep. denture 21 Decemb. 1702, demiſes to the Defendants all ſuch Lands as 


”Y 


e have been uſually letten, and Fines taken for them, for ninety-nine 


| 10 Mod. 473. 


d > * 1 


Tears, if three Perſons ſhould ſo long live, with a Reſervation: in theſe 
p. Words, Tielding and Paying therefore the reſpeFive' old and accuſtomed 
yearly Rents ; and if this Reſervation. was purſuant to the Power, was the 
Queſtion ; and my Lord Chancellor Cowper, being aſſiſted with the two 
Chief Juſtices Holt and Trevor, decreed, that this Leaſe was not good 
to bind the Remainder Man; but my Lord Chief Juſtice Holt differed in 
Opinion, and held this Leaſe good. 1. Becauſe the Reſervation being in 
the yery Words of the Power, if the Power was good, the Reſervation 
muſt be ſo too, for the fame Words muſt have the fame Meaning in both; 
and if a Sum certain had been reſerved, yet it muſt have been averred to 
| have been the antient and accuſtomable Rent, or more; and therefore this 
_ Reſervatipn, in the Words of the Power, may be helped by fuch an Aver- 
ment, and conſequently is good. 2. That if any of the Lands compriſed in 
_ this Leaſe had not been antiently let, tho? the Reſervation in ſuch Manner 

3 | „ : | as 
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others. 3. A all the Lands were compriſed in this one Deed of Leaſe, 
t the Remainder Man, who is to have all the Deeds in his Cuſtody, 
might eaſily diſtinguiſh them, as well as if they had been let by ſeveral 
Leaſes, as they were formerly. But my Lord Chancellor and Trevor held 
this Leaſe void againſt the Remainder Man, and not purſuant to the 
Power. 1. Becauſe it was never intended that the Words of the Power 
ſhould be turned verbatim into a Reſervation in Leaſes ; and to ſay, that if 
the'Words in the Power are good, they cannot be bad in the Reſervation, 
is a ſtrange Poſition. Suppoſe in the Power to make Leaſes it were pro- 
vided, that in every ſuch Leaſe there ſhould be inſerted ſuch Covenants 
as are uſual in Leaſes in that County, and a Leaſe were made in the 
very Words of the Power, would this be good? Certainly not; nor 
could it be aided by any Special Verdict, finding the Covenants uſual in 
that County. 2. The Queſtion in this Caſe is not between the Leſſor 
and Leſſee, (between whom perhaps the Leaſe may be good, and the 
Rent recoverable;) but the Queſtion is, as to the Remainder Man, whole 
Remainder and Inheritance is to be charged by a Power which is to be 
taken ſtrictly, and is not purſued; for the Intent thereof was, that a 
certain Rent might be reſerved upon every Leaſe to be made, fo that he 
in Remainder may know how to come at it, and form his Action for 
the Recovery thereof, which, as this Reſervation is, he cannot do, but 
will be involved in perpetual Controverſy and Uncertainty ; for he muſt 
not only aver and avow that the Sum he diſtrains for is the antient 
Rent, but muſt alſo prove it; for if the Tenant can ſhew another more 
antient Rent, then he may nonſuit the Remainder Man, and ſo foties 
quoties he diſtrains or avows for any Rent, the Tenant by ſhewing that 
another Rent has been reſerved, may baffle him and keep the Land in 
ſpite of his Teerh, without any Rent at all, till he is ſo lucky as to hit 
upon the true Sum reſeryed upon every ſeveral Leafe, which will be very 
difficult for him in Remainder to do, and is no ways agreeable. to the 
Power; but if a certain Sum had been reſerved, and the Counterpart 
' ſhewn under the Tenant's Hand, he muſt either ſhew a more antient 
Rent, or it will be preſumed for the Plaintiff, and if he ſhould ſhew one 
more antient, the Conſequence of that will be the avoiding of his own 
Leaſe, which, to imagine he ſhould attempt, is abſurd; and without de- 
feating of the Leaſe he can never avoid Payment of the Rent when it is 
reſerved in Certainty; but as it is reſerved here, it is wholly uncertain: 
and my Lord Chancellor ſaid it was the firſt Attempt that ever was made 
to delegate the Power generally that was to have been executed particularly, 
and was anew Invention tending to introduce Perjury, Forgery and Frauds, 


and therefore was not to be countenanced. 


® az to them, would be void, yet the Leaſe would remain good as to the * Page 362 


So ia the ſame Caſe, where Tenant for Life had made a Leaſe of the Lord Mohun 
Lands not uſually letten, r the beſt and moſt improved '*: Orby. 


" Rents forthe ſame, according to the Words of the Power; this was held 
ſo utcerly uncertain, that nothing was offered to ſupport it. 


But a Caſe was therein cited, where Mr. Venables of Cbeſbire had Lew/en ver. 
Power, by a Settlement, to make Leaſes of Lands antiently demiſed, Piggot. 


reſerving, at leaſt, 12 d. for every Cheſhire Acre; and he made a Leaſe 
of all the Lands antiently demiſed, reſerving all the Rent intended to be 
reſerved ; and though theſe Words were very, general and uncertain in 
| themſelves, the Reſervation . was held good, becauſe it might eaſily be 
aſcertained by the Reference of 12 d. atleaſt, for every Cheſhire Acre, 
becauſe it is known what a Cheſbire Acre is; and that may by Admea- 
ſurement be at all Times aſcertained, and depends not upon uncertain 


Evidence. | | 


A Precentor of St. Paul's made a Leaſe of Lands, the antient Rent Hard. 325-6, 
. whereof was 401. and a Couple of Capons, and he now reſerves only the Herrice and 


40 l. and takes a Covenant from the Leſſee to pay yearly, over and above _ 
| | ED the 


Leafeb and Tecins in rn 


” * — i 
— 1 n 1 * NY 


. « Page 464 * the = Fer of — and gd. yet this, was held ſuch « Q 
Covenant as amounted to a Reſervation, and itherefore. the Leaſe, „Ao 
againſt the Succeſſot ß but the Truth was, the Lenſe there way made. 
Baron and Feme, and the Baron only covenanted in, hat Manngs whi 
would not bind his Wife if ſhe rpg z and for 0 fag Reaſon .naither 
wank np E be bound. ning ot finiges Lion 3189.1 40 L 


Lans 3 | ; p 8 190 
4 ; ö e = th £43 75 71 Dee 51 e » 


3. bee the Addition af. more Lond with or - without/the | 
gn yu more Mente ſhall N ſuch Leaſes.... iVs el 


its 3131 7 12 Mor 


Ley 74. 77. deer in Tail” 6 ray 89 (ith ih 8. in Ki eek © 
Cro. Elia. of a'Mahor wher' f t e Cohn yholdsa log: Services f * 0 EE 1155 
n g only the Fre td . 1 — 8, and they make a he while 
Rogers. anor reſerving ſuch 4 Sum d . As TTL ee th at of Rent; "th is 
Leaſe ſhall not bie d the Iſſue dr Succeffor; * but the Reſetvation in hat ( 
Was Teveral, viz. reſerving, the antlent Rent in Ceftainty for the 13 
antiently let, and another ditin& Rent fr the Copy ticld and Services; 
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[wide infra ed, reſerving the an Atient/ Rent, and ſo moch 9 248 the Acte bf 
365.] "Waſte was worth; 4nd: yet had, that this Add h "of Acte of 'Wite 
Co. Lit. 44-b/ ſpoiled the whole Leaſe, becauſe the Rent being ſhtife in' the Réfervätioön 
iſſued out of the Whole, and dt bf every Part thei bf, aud the * 
Waſte being never demiſed before, it ccd por de de ald Deus 1 
* Redditus, wi ich iſſue d out of thar'which never"! efote "yeided. an K 

| at all. 
5 CO. 4, $o 2 two Farms babe ulually been tet bra Hp dies for 20 148 dhe 3 
Co. 139. other for 107;,-4nd «'Biſhiop Tent in Fail, Ec. nſtkecst 2 Leise bf both 
25 * 5 23. together, rendering god. per, Ann. and dies, Ec. this Leaſe Hall not bind 
3 Keb. 380. the Iffde or Sqbecflor, for the ſaftictit Rent {ſui fchmerly but ef che 
| two Farms ſevetally, 774 by the aforeſaid. portion, now iſſues 
"wholly out of each, and our” every Part of each; ; and 'whiere before 
the Rents were ſeveral, now they 10 e and A. Was faid to be but 
| antoineſs, "to ſave Pane 1 — 10 Joſt them together in 
'one Leaſe, When they Were 128 2690 710 ave been, le levefally ; ; 
and there was 1 1 egen er Colour, bf Seeed to joint them In one 
Leaſe; and if he might in "two, he migbt as Well) j6in twenty, Which 
"would be very prejudicial a the Set ao, firice it is 2 Kind of Seigdry 
and Prerog ative No Habe Neal Tetiatits ; therefore if 40 l. per un. Hächin 
that Caſe beer} reſerved for the ty Farms, which is ro J. per Anni more 
than che Bert Rent bf both; het tf Mall not bihd, nor becauſe mor is 
"reſerved than the infint Rent, for that the Statute Altows,) but betauſe by 
their being joined Ke if the Sik ſhould bee 9 404, the Els d 
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* Deviſee for Life, with Power to make Leaſes, whercupon the old and 5 Page 364 
accuſtomed yearly Rent ſhall. be reſeryed, entered and built a new Houſe Leon. 147, 
upon. the Land, and then made a Leaſe for twenty-one Years, reſerving er 
only the antient Rent, Sc. and argued, that this could not be ſaid to Nes. "_ 
de the antient Rem, becaufe Part of it is iſſuing out of the new Houſe ; 
but the Juſtices would not ſuffer it to be argued, but held the Rent to be 
well enough reſerved. | EIS 3. | 1 


4. Where a Reſervation of the whole Rent, or only pro Rata on 
| XLeaſe of Part, ſhall be good. 5 


On a ſpecial Verdict the Caſe was in Subſtance no more than this; 10d. 204; 
A Bimop ſeiſed of two Manors in Right of his Biſhoprick, which had 2 Mod. 57. 
uſually been let for 67 l. 15. 5 d. per Annum, now makes a Leaſe for twenty- 3 Keb. 192, 
one Years of one of thoſe Manors only, reſerving the whole Rent; and 37 22583-5992 
if this was a good Leaſe within the Statute 1 Elz. cap. 19. was the Queſ- er 8 
tion: The Objections againſt it were; 1. That the Remedy for the Rent: Vern, 411, 
was not ſo ample and.beneficial as it was before ; for before the Rent iſſued 431,596,711, 
out of both, now out of one only, and the Statute is to be taken ſtrictly, 746. 
to prevent Dilapidations and Decay of Spiritual Livings. 2. That this 5 9s 37. 
was not the old accuſtomed Rent, becauſe ir did not ifſue out of the ſame Wil. Rep. 655 
Lands, but out of leſs; and if that be allowed, you may leave but a pl. 187. 
Moiety or Quarter Part, or but one or three Acres, to anſwer 100 J. per Preced. Chan. 
Anyum. 3. It was objected, that now the Biſhop could not leaſe che 17% 240. 
other Manor at alf; for if for the antient Rent, perhaps it is not worth 1 as 
ſo much; if for leſs, it is not the antient Rent; or ſuppoſing he could 12 Mod. 249, 
leaſe the other Manor for leſs Rent, yet the antient Rent, which the 486. 
Staxute chiefly defigned to provide for, will not be at all the better - ng eg | 
ſecured ; for now, being reſerved out of one Manor only, that will be Mie oe 
the only Fund to anſwer. it for the future; and if the Value of Lands Ld. Raym. 
ſhall fall, as probably they may, there will be no ſufficient Security or 267. 
Diſtreſs for the old Rent, though perhaps the new Rent, being leſs, will 2 Salk. 537+ 
be abundantly fecured ; and of this Opinion was Yaughan and Ellis; but ?!\"* 


5 Mod. 244. 


Atkins and Windham held it a good Leaſe z and after the Death of 3-8, 
Vaugban, North being of the ſame Opinion, it was adjudged a good Leaſe, Carth. 427. 
and this Judgment affirmed in B. R. upon a Writ of Error; for the an- 5 
tient Rent being reſerved, the Statute is ſatisfied, and what is not in 
Leaſe is in the Biſhop's own Hands; and though the Diſtreſs for the antient 
Rent be not ſo large, yet che Biſhop cannot complain, having the Refidue 
of the Lands in his own Hands, or out upon another Leaſe ; and by 
Wyndham, if a Biſhop ſhould enlarge a Garden or Orchard, it would be 
unreaſonable ſo to tie him up, as to force him to hold the Reſidue of the 
Tenancy in his own Hands, and never ſuffer him to demiſe it again, 
hecauſe he cannot reſerve the antient Rent, as that iſſued out of ever 
Part of the old Land; but he agreed, that if the Biſhop in this Cafe bad 
made a Leaſe of both Manors, reſerving the antient Rent out of one of 
them only, this would not have been good to bind the Succeſſor, becauſe 
he departed with the whole Land chargeable with the antient Rent, and 
yet confined the Sueceſſor's Remedy for ſuch Rent to Part of the Lands 
only; but in this Caſe he having the Reſidue of the Lands in his own 
Hands, it is clearly out of the Miſchief of the Statute. | 
If Lands uſually let at ſuch a Rent deſcend to two Coparceners in 5 Co. 5. 6. 
Tail, each may let her own Part, reſerving Rent pro Rata ; for it would N 
be unreaſonable that the Frowardneſs or Perverſneſs of one Siſter, in 
not comply ing to join in a Leaſe with the other Siſter, ſhould hinder 
them both from making Leaſes at all; and the Deſcent, which cauſed 
the Coparceny, was an Act of Law, which they could not prevent or 
Vol. III. + oO | hinder 
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Page 365 hinder, and the Acts of Law do no Injury to any one. So if a Manor was 
uſually let at 103. per Annum Rent, and a Tenancy eſcheats, and then a 
Leaſe is made of the whole Manor, reſerving 10 5. per Annum, this is good, 
though the Rent iſſues alſo out of the Tenancy, and that never was in Leaſe 
before; but the Eſcheat was the Act of Law, and by that the Seignory 
being extinct ought not to turn to the Prejudice of the Lord; but if the 
Lord had purchaſed the Tenancy, he could never have leaſed it within 
2 H. 8. cap. 28. or the other Statutes, becauſe the Purchaſe was his own 
Act, and therefore the Tenancy having never been leaſed before, no antient 
Rent can be reſerved thereout, no more than a Manor which had never 
been leaſed can now be leaſed by virtue of any of thoſe Statutes. 

Co. Lit. 44. b. The Books are not agreed, whether a Biſhop, Tenant in Tail, or any 
3 Keb. 379, Spiritual Perſon, Cc. of Lands uſually let for a certain Rent, may make a 
380. Leaſe of Part thereof, reſerving Rent pro Rate; but the better Opinion 
5 Co. 4: 5- ſeems to allow of ſuch Leaſing, becauſe this in effect is the antient Rent; 
8 and otherwiſe, perhaps, they could not Leaſe at all, if they had not a Power 
of dividing the great Farms; and Mountjoys Caſe, which is contrary, they 
ſay, was adjudged upon a private Act of Parliament for enabling a 
particular Tenant in Tail to make Leaſes, which neither his Eſtate nor the 
Law would allow of (as the Leaſe there was for 300 Years,) but upon the . 
other Statutes, if all the Circumſtances thereby required are obſerved, a 
Leaſe of Part, rendering a proportionable Rent, ſeems to have no Incon- 

venience in it, or be any ways againſt the true Meaning of the Statutes. 


- * * * —— 


' Rule 8. That ſuch Leaſes maſt nor be made without Impeachment of 


Co. Lit 44. b. The laſt Rule to be obſerved in making of Leaſes upon theſe Statutes is, 
45.4. that they muſt not be made without Impeachment of Waſte; and though 
Ve 37: 3- this is expreſly provided for in the 32 H. 8. cap. 28. only, yet it hath been 
— reſolved upon the 13 Eliz. cap. 10. and held upon 1 Eliz. cap. 19. that 
Morcęfters the ſeveral Perſons therein reſpectively mentioned are by the Equity thereof 
Caſe, reſtrained from making Leaſes diſpuniſhable of Waſte; for if, as the Pre- 
Palm. 468. amble ſpeaks, long and unreaſonable Leaſes are the chiefeſt Cauſes of Di- 
3 - "- lapidations, and the Decay of all Spiritual Livings and Hoſpitality, much 
357 more would they be ſo if they were made diſpuniſhable of Waſte; and 
therefore thoſe Statutes being made to prevent ſuch unreaſonable Leaſes 
for the future, muſt by conſequence prohibit their Power of committing 
or ſuffering Waſte; but if Biſhops ſhould not be reſtrained by 1 Eliz, cap. 

19. from making ſuch Leaſes, yet they muſt at leaſt be confirmed by the 
| Dean and Chapter, otherwiſe they will be void by 32 H. 8. cap. 28. | 
11 Co: 49, And although they are confirmed, yet if the Leſſee ſnould go about to 
98. b. commit Waſte, he may be — by Prohibition, and attached if he per- 
3 Bulſ. 91. Gf in it; for ſo may the Biſhop himſelf, or any Eccleſiaſtical Perſon, if 
Zakir”? Caſe. they commit Waſte, either in cutting down the Timber Trees, or pulling 
2 Rol. Abr. down or defacing of the Houſes or Poſſeſſions of the Church; and ſuch 
$13, Waſte is alſo a good Cauſe of Deprivation; and as the Biſhop or other 
ms 36, Eccleſiaſtical Perſon, cannot juſtify the doing of ſuch Waſte, other than for 
1 8 Reparations, Fuel, or ſuch like Neceſſaries, no more can their Tenants or 
Sodb. 259. Leſſees, who derive under them. 1 
- 8 Bulk, a7y---; N an 3 
Sid. 152. But where a Prohibition was moved for, to hinder a Parſon from digging 
Lev. 107. of Lead and Coal-mines in his Glebe, the Court denied it, becauſe he 

8 2 having the Fee in him in as high a Manner as evef any Body will have 
| and 22 it, if he cannot _ the Mines, they will never be opened at all ; —_— 


Note; Leaſes may be made without Impeachment of Waſte two Ways 
1. Expreſly by Words in the Leaſe, declaring the ſame: Or, 2. Implied 


(E) Of Leaſes by Parſons, Uitars and others, 
with reſpect to other Qualifications, | 


not to be impeached by any ſubſequent Act or Neglect of the Parſon, 


—_ 
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this Opening of Mines any Cauſe of Deprivation by the Canon Law; and * Page 366 
the Reaſon of prohibiting the cutting down of Trees in the Church-yard by 
35 E. 1. ftat. 2. is, becauſe they were planted in defence of the Church, an 


allo becauſe ſuch cutting them down is Waſte +; and it is ſaid in one Book, © They may 


that the Parſon hath ſuch an Eſtate in him, that he may maintain an Ac- Ede Re ts 
tion of Waſte, for Waſte in cutting down Trees by his Termors, oftheChancel 


or of the 
Church, by 
a the Stat. 


3 6 Co. 37. 


] y Cro. Car. 95. 
by Conſtruction of Law; as if a Leaſe be made for Life, the Remainder 


for Life, this is diſpuniſhable of Waſte, and ſo not warranted by the Sta- 
tutes; becauſe in Waſte the Place waſted is to be recovered, as well as 
treble Damage, which the Reverſioner in this Caſe cannot do, without de- 
ſtraying the intermediate Eſtate for Life. 


But if a Leaſe be made to one for three Lives, this Leaſe is good, be- 6 Co 37. 
cauſe it is not diſpuniſhable of Waſte, and the Occupant, if any happen 


mall be puniſhed for Waſte within the Statute of Glouceſter, cap. 5. which 


gives an Action of Waſte againſt any one that held in any Manor for Term 
of Life or Tears; and an Occupant in this Caſe holds for Term of Life. 
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Aste Leaſes made by Parſons, Vicars and others, having Benefices 


or Promotions with Cure of Souls, theſe Things are to be obſerved : 


. 1. That Parſons and Vicars ate expreſly excepted out of 32 H. 8. cap. 28. Co. Lit. 44. 


Jo that they are not, as other ſole Corporations, enabled by that Statute to Comp. In- 
make any Leaſes to bind their Succefſors without the Confirmation of the cumb. 359. 
Patron and Ordinary, but remain as they did perfectly at Common Law, for 

any Thing in that Statute. 2. That they are not reſtrained by 13 Eli. cap. 

10. from making Leaſes for twenty-one Years; or three Lives; but then 


ſuch Leaſes muſt not only be confirmed by the Patron and Ordinary, but 


muſt alſo be made with Conformity to the eight Rules or Qualities mention- 
ed, otherwiſe they will not bind the Succeſſor. 3. They, as well as others, 


are reſtrained by 13 Eliz. cap. 10. from making Leaſes for any longer 


Time, notwithſtanding any Confirmation or Conformity to the Rules be- 
fore mentioned. . 1 


5 


But it is neceſſary that the Leſſor be a Prieſt ; for if a mere Layman Moor, pl. 8 351 


be inſtituted and inducted to a Benefice, and make a Leaſe for twenty-one Cro. Eliz. 
Fears, or three Lives, which is confirmed by the Patron and Ordinary, N. Abr 
and then the Incumbent is deprived quia mere Laicus; yet the Leaſe remains „s. 


| 6. 
good, and ſhall bind his Succeſſor, becauſe it was made by a Parſon de Dyer 2923 


Facto pro Tempore, whereof the Law takes conizance by the Solemnity 293. 
of his Inſtitution and Induction; and the People can take notice of no other. 


So if the Parſon were after deprived for contracting of Matrimony when 
. the Law was that Prieſts could not marry, or for not reading the Articles 


within two Months, Ce. yet their Leaſes being confirmed by the Patron 


and Ordinary remain good againſt the Succeſſor, as well ſince the Statutes 
before- mentioned, as they did at Common Law before the making thereof, 


becauſe being made by a lawful Incumbent pro Tempore exiſtente, they ought 
But 
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Page 367 But if he who makes ſuch Leaſe be but 4 ſoppoſed Incumbent, or be 
Cro. Jac 552+ in a Church by a Super-Inſtitution, or the like ſeeming-Fitle, and ſo be 
Palm. 22: , repiited the legal Incumbent, he cannot male à Leaſe to bind aſter his 


Biſhop of . Death, or the Death of the true Incumbent; therefore where A. was made 
Ofry's Caſe, 5 | 


the. i Ne n 


Bro, Tit. Ss if one were appointed Biſhop fc 
Leaſes 68: conſecrated, (as, it is ſaid, in the Time of Ed. 6. ſome were not) then 


will not bind their Suceeſſors, becauſe for want o cen ae and Conſecra- 


» * * . — * 


which was good in itſelf before. ä | 
Bro. Tit. If the Incumbent, be. he Clerk or Layman, were under the Age of 
Age o. twenty-one Years at the Time of making a Leaſe, yet ſhall not his Suc- 
| ceſſor avoid it for this. Cauſe, if there was nothing elſe wanting; for though 

he ought not to have been admitted under Age, yet after ſuch Admiſſion he 

cofitinued rightful Parſon till deprived, and then all Acts done by him in 

the mean time continue good and unayoidable ; alſo in his Politick Capa- 

city, as Parſon, his Age is not material nor imputable. ROT EET Of d 

Though Leaſes made by Parſons or Vicars be in all 1 8 well made, 

yet by Non· reſidence they become void by virtue of the Statute 13 Elz. 

cap. 20. which is as followeth; viz. * That the Livings appointed for 
« Eccleſiaftical Minifters may not by corrupt or indirect RD be 
« transferred to other Uſes, be it enacted, That ni Leaſe hereafter to be 


121145 


2 Rol. Abr. This Statute, though it extends only to thoſe who have the Cure of 


65. 
Leis. 106. 
oy pong bound to take notice, without pleading of irt. 
5 lv. 166 Upon an Action of Treſpaky brought, and Not guilty pleaded, the Jury 
Brownl. 208. found the Defendant Vicar of D. and that he luck a Day leaſed his 


Fenning ver, Vicarage to J. S. for three Years, rendering Rent, which F. S. aſſigned 


Haitbwait. | . 


2 : dne 


pithin the Statute as ſhall avoid his Leaſe. 


within theſe Statutes. bY 
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*one Acre, Parcel thereof, to the Plaintiff, and that the Defendant was * 
abſent ſeveral Quarters in one Year, viz. ſixty Days in ſeveral Quarters, and 
it was adjudged for the Defendant, that this was ſuch an Abſence as avoid- 
ed his own Leaſe within that Statute. 5 5 
So it is ſaid to have been adjudged, that if a Parſon be abſent at ſeveral Noy 116 
Times, viz. ten Days at one Time, and twenty Days at another, and ſo Sidrer ver. 
till eighty Days be fulfilled in one Year, that this is ſuch a Non-reſidence C. 


Page 368 


And yet where it was found by Special Verdict, that a Parſon made a Bulc. 171. 
Leaſe of his Glebe and Tithes, and was abſent by the Space of eighty Days Sheppars ver. 
in a Year; yet becauſe it was alſo found that he did upon all Occafions Twarke. = 


- reſort to his Pariſh, and performed Divine Service in the Church four Days 


in a Week, and duly ſerved the Cure thereof, though he lived in another +V. 21 H. 8. 
Pariſh,which was a Non-relidence within the Statute H. 8. yet this was not ©: 13. & 28 
ſuch a Non- reſidence as ſhould avoid his Leaſe within the Statute of 13 Eliz. mk C. 13. 
cap. 20. for that they held muſt be aNon-reſidence for eighty Days together c. 16 & 1 4 


ſy . | c. 16 & 
at one Time in the Lear. | 4 2355 Hp 


By this it appears, the ſureſt Way to avoid the Leaſe (if the Caſe will Degg. 126. 
bear it it) is to alledge the Abſence for eighty Days together, becauſe then 
the Cure muſt moſt certainly be neglected ; bur ſince it alſo appears, that if 
the Cure were not neglected, though the Abſence were for eighty Days in a 
Year at ſeveral Times, that this ſhould be no Avoidance of the Leaſe ; 
therefore the other Caſes, which hold the Abſence at ſeveral Times, till 
eighty Days be accompliſhed in a Year, ſufficient to avoid the Leaſe, muſt 
be intended ſuch an Abſence as was accompanied with the Neglect of the 
Cure; otherwiſe the Caſes will not be conſiſtent and uniform. 2 | 

And note; Where any Leaſe becomes void for Abſence above eighty Degg. 126, 
Days, no Confirmation of the Patron and Ordinary can ſave it. 

If an Information be brought on the Statute 13 Eliz. cap. 20. or if that Cro. Eliz 88, 
Statute be pleaded to avoid a Leaſe, Bond or Covenant, for the Enjoyment C and 
thereof, it ought to be ſaid, not that the Incumbent was abſent, but alſo 8 


that he was abſent eighty Days ultra; for to ſay eighty Days, and wang Eliz. 


nothing more, is not ſufficient within this Statute, which ſays above eighty Earl of Lin- 


Days ; for he may be abſent eighty Days, and come again in the Night of col ver, H 
the 8oth Day; and if ſo, he is no Offender within this Statute, and © 
therefore it ought to be expreſly alledged, and not by Implication, 
So it muſtalſo be ſaid, that he was abſent eighty Days & ultra in a Year; 3 Bull, 202, 
otherwiſe it will not be good, for ſo is the Statute expreſly, FEI Rates and 
85 | BE ; mas. 
Alſo it muſt be ſhewed that the Incumbent was voluntarily abſent ; for if Cro. Eliz. 
he were abſent, or did not ſerve the Cure, by reaſon of Sickneſs, Suſpen 59*: — 
ſion, or becauſe he was inhibited by the Ordinary from ſerving the Cure, bo 54 
or was ejected by any out of the Parſonage Houſe, or upon the Account of Goda. Cro; 
any other Reſtraint, this is no ſuch Abſence as will avoid any Leaſes, c. 7-9 100, 
F ns ver. 
RE ELL | | Vaughan. 
EET Hee * 5 | Moor 448, 
Theſe laſt Cafes prove the Unreaſonableneſs of the Conſtruction that ceo. Eliz. 
has been made of this Statute in the following Caſe ; where a Parſon, after 123. 
13 Eliz. cap. 20. made a Leaſe to one, for twenty-one Years a die confectionis, Moor 250. 
of Lands uſually letten, rendering the antient Rent, and this was confirmed 233 
by the Patron and Ordinary; then the Parſon died; and the Queſtion was, 
if his Death was ſuch a Non- reſidence as that eighty Days after being in- 
curred ſhould avoid the Leaſe. Moor reports this Caſe, that the Judges 
were divided in it, and that though Judgment was given againſt the De- 
fendant, Under-Leſſee of A. in an Action of Debt brought by A. for 
the Rent; yet the Reaſon of it was for his Miſrecital of the Statute, 
whereby he would have avoided the Leaſe to 4. and conſequently the 
Under-Leaſe to himſelf; but Cro. reports the Caſe to be adjudged, that 
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Leaſes and Terms foz Pears. 
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Page 369 » the Death of the Parſon was à Non-refidence within that Statute t 


avoid his Leaſes ; for they ſaid, the Intent of the Statute was to pro- 
vide againſt Dilapidations, and for Maintenance of Hoſpitality, and 
therefore muſt be intended to avoid Leaſes, not only for Non-refidence, 
but alſo by the Death or Reſignation of the Parſon, for otherwiſe Dila- 
pidations would be in the Time of the Succeſſor, and he could net 


maintain Hoſpitality ; and Hate ſays, this was adjudged, as it is reported 


by Cro. by the Opinion of three Judges againft one, but ſays it was a 


(a) 2 Lev. 61. hard Opinion; and therefore (a) where the fame Point came in Queſtion, 


Vent. 244. 


5 "+ I9 4 | 
ayly an 
Munday. 


it was adjudged that che Death of the Parſon was not ſuch a Noms reſi- 
dence as ſhould avoid a Leaſe duly made. 1. Becauſe the Intent of che 
Statute was only to oblige the Parſons to Reſidence, by impoſing a 
Forfeiture upon them of a Year's Value of their Benefices if they did not 
reſide, which could not be, if Death were a Non-cefidence withi that 


Statute ; for immediately, upon the Death of the Incumbent, all the 


Profits of the Living, except for Supply of the Cure in the Vacation, 


belong to the Succeſſor ; how then could the Biſhop ſequeſter them for 
the Uſe of the Poor, for a whole Year, as the Statute directs. 2. It is 

plain the Statute meant a wilful Negligence, becauſe it ſays, the Party 
ſo offending ; but Death is involuntary, and cannot be puniſhed 3 and a 
Perſon who is dead cannot be abſent, for he is not in eſſe. 3. The Sta- 


tute of 14 Eliz. cap. 11. which allows Leaſes of Houſes in Market- Tovns 
for forty Years, would be of no Effect, if Death fhould be interpreted a 


Non: reſidence to avoid them. 4. The Confirmation of the Patron and 


Ordinary would be to no Purpoſe, and their Permiſſion to make Leaſes 
for twenty-one Years or three Lives, with ſuch Confirmation, would 


be yain and idle, if. ſuch Leaſes ſhould continue no longer than during 


(5) 14 Eliz. 


. 11. f. 15 


3 


the Parſon's Life, for he might have made them good during his own 
Life, without any fuch Permiſſion or Confirmation. 5. Theſe Caſes above 
cited prove that the Non-reflidence, within this Statute, . muſt be ſuch as is 
voluntary; and therefore Sickneſs, Inhibition by the Ordinary, Sc. which 
are involuntary, are a good Excuſe of Nop-refidence within this Statute, 


and fo have been allowed. J 


But for as much as ſeveral Evafions were found out to fruſtrate and 
elude the true Intent of the ſaid Statute of 13 Zliz. cap. 20. therefore 
by another (5) Act of Parliament it was provided as followeth, viz. 
„% That where ſundry evil diſpoſed Perſons! have defrauded the true 
« Meaning of the laſt mentioned Statute, by Bonds and Covenants, of 
« ſuffering other Perſons to enjoy eccleſiaſtical Livings, and the Fruits 
e thereof, for that ſuch Bonds and Covenants: are not in Law taken to be 
« Leaſes, although indeed they amount to as much; be it thereforr enact- 
«.ed, That all Bonds, Contracts, Promiſes and Covenants hereafter. to 
be made, for ſuffering or permitting any Perſon to enjoy any Benefice 
4 or Eccleſiaſtical Promotion, with Cure, 'or:toitake the Profits or Fruits 
<« thereof, (other than ſuch Bonds and Covenants as ſhall be made for 
« Aſſurance of any Leaſe heretofore made) ſhall, to all Intents and Pur- 
«* poſes, be adjudged of ſuch Force and Validity, and not qtherwiſe, as 
&. Leafes by the ſame. Perſons, made of ſuch. Benefices and Eccleſiaſtical 


n Promotian,. with Cute; od be it further declared and enacted, That 


(e) 43 Eliz. ä 


c. 9. 


£ and eryoy any Lesſe convrary.ty. the (aid: Sragutes, ſhall be deemed 


all Leaſes, Bonds, Promiſes and Covenants; of and concerning Benefices 


be of no ather dr better Force, Validity or. Cantinuance, than if the 
+. ſame had been made by the beneficed, Perſpn himſelf, that demiſed, or 


& .ſhall demiſe the-ſame to any; fuck; Cure. 
And by anothet (d) Act for Continyance of the ſaid Statutes of 
13 Eliz. cap. 20. and 1 Elig. cap. 31. there is .3npther Clauſe, . by way 


of Addition, That all Judgments to be. had, for the Intent 49 have 


void 


R wm bn Men to ne. 
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« ® yoid, in ſuch fort as Bonds and Covenanes dre appointed to be 'void® Page 3 


« for that Purpoſe.” 

The Statute of 1g Eliz. cap. 20. as appears by the expreſs Words there- 
of, extends only to Leaſes to be made after that Statute ; therefore where 
a Parſon made a Leaſe for ſixty Years before the 13 Elix. which was con- 
firmed by the Patron and Ordinary, and then the Parſon died, and his 
Succeſſor, after the Statute of 14 Eliz. cap. 11. gave a Bond that the 
Leſſee ſhould enjoy the Leaſe during the Term, and after became Non- 
reſident for above eighty Days in one Year, and ſo would have avoided 
both the Leaſe and the Bond; yet in an Action of Debt brought thereupon, 
it was adhudged that neither of them were within either of choſe Statutes ; 
for as to the Leaſe, that being made and duly confirmed before 13 Elia. cap. 

20. was good at Common Law; and then the Bond given for Enjoyment of 


ſuch Leaſe, though it were given after 14 Eliz. cap. xr. yet it was neither 


within the Words nor _ — that Statute, which extends only to Bonds 
iven after that Statute, for Enjoyment of Leaſes, contrary to 13 Ex. 
4 which this Leaſe, that was made before, cannot be ſaid to be; = 
could the Succeſſor himſelf avoid this Leaſe, and then the Bond given for 
the Enjoyment thereof cannot be unlawful. ie an 
Alſo the faid Statute of 13 Elix. cap. 20. extends only to avo 


venants, Promiſes and Judgments, made or given for Enjoyment of Eccle - 
ſiaſtical Livings or Benefices, become void for ſuch Non-reſfidence or Ab- 
ſence, and not where the Living, c. became void by Death, Reſignation 
or Deprivation, &c, which are Voidances at Common Law. . 


Therefore where a Parſon covenanted with H. that he ſhould have his 3 Bull. 202. 
Tithes for thirteen Years abſolutely, without ſaying, if ke-thould ſo long 10. Nr. 
live, and continue Incumbent, and afeerwards, before the Expiration of fes Haag 
the Term, reſigned his Benefice, and fo became abſent or non-rcfident : 


for above eighty Days; and his Succeſſor, after Induktion, ouſted A. of 
the Tithes, upon which he brought an Action of Covenant againſt the firſt 
Parſon, who pleaded the Statute of 14 Eliz. cap. 11. in bar; but it was 


achidged by Coke Dadderidge and Haughton, that though this Leaſe was void 


by the Reſignation, yet the Action well lay upon the Covenants in the 
Leaſe, for the 13 Elig. cap. 20. avoids Leaſes only where the Parſon be- 
comes abſent or non-refident for above eighty Days in a Tear; and the 


24 Zliz. cap. 11. as appears by the Preamble, intended only to avoid 


Bonds, Covenants and Promiſes, made or given for the Enjoyment of Ee- 
cleſiaſtical Livings, or the Fruits chereof, upon Pretence that they were 
not Leaſes within the ſaid Statute 23 £62, cap. 20. and enacts, that they 
ſhall be of ſuch Force and Validity, and not otherwiſe, as Leiſes by the 
ſame Perſons would have been, and fo extends to Avoidance thertof for 
_ Abſence, or Non-relidence, for above eighty Days only, as the other 
Act did the Leaſes themſelves; but this Reſignation was an immediate 
'Voidanee of the Leaſe at Common Law, and an Actlon thereby attached 
in the Leſſee, immediately for Breach of the Covenant before the 
Avoidance, by Abſence. or Non- reſidence for above eighty Days, by 
force of the Statute had incurred; and theſe Statutes did not intend tb 
intermeddle wich Avoidances at the Common Law, but left them as 
they were before, and by conſequence this Reſignation, which defeated 


the Intereſt of the Leſſee at Common Law, was a Breach of the Covt- 


nant, for which the Action well lay fo they held if the Parſon ' had 
died, or been deprived, Cc. which would alſo in conſequence have de- 


fentod the Iatereſt of the Leſſee 3 yer an Aion of Covenant would 


have well lain againſt him or his Executors, becauſe the Covenant wis 


abſolute, and this Avoidance of his Iatereſt was an Avoidanee at the 5 
Common Law, and not by force of either of theſe Statutes; and then ... 
ZF n 308 12} t 
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id Leaſes Comp. 6. 
for Non-reſidence or Abſence for above eighty Days in one Year, and the © 
Statutes of 14 Eliz. cap. 1 1. and 43 Eliz. cap. g. avoid only Bonds, Co- 


umb. 36 s 


* Moor 64. A Clerk entered into an Obligation, the Condition of which was, that 


—— <-> 


2 6 2 2 - a — r — — — — 2 8 Vo — - — * - * 
— af * — a: . — 1 7 *. © Sc. =. — — — — a TE 2 I . i = — — — — 
2 3 — — * >=. =. Lux ed = 7 S745 = — T RO 22 * KS A 1 . £ - - - - — —— 0 
2 92 - —— —ͤ— r L W _ N N 8 C 1 * _— * — * VA. I = 3 I . n ad xr caches == — 2 * ">: IEP — ORs Y open a r = — * - 
ION, ITE — gs — Dn . — 8 INS —— — 2 — b - TONE : 2 *. SE ttt — ng S845 7 Ax A ny MG IE Eng eb $i; Se I On a Tiara; A eh rr — ——— — — k \ | \ 
2 — — — — — — —— - COLLECT $as: += Rr * "38. - 6 r — — IFN —— oo EIT NTT dy — 1 Er Dom Wow 25 ————— . hun th — — - < - * + . — — 1 — 7 — 9 . = = + b 2 * 8 r — —— . 8 = — = 
— * . * — 22 — 1 wot — 2 _ 84. — SR — T. ²˙ anno. ; > SS — . bo IL D — — 2 . © Ao cate — : LE LEE: 2 r RX 8 2 b be Re a — —— ws 3 r T . — * 0 VE: __ — 
_ . en III In PS TT PO EIT a en on OS > Ie a om mtg Fiat en renner rr ee _ . . 4 * * mes 7 — FER Cs I E > — I - * " 2 9 e 4 = oy n » Caps ˙ Ä — 2 bee = » 12 — - 7 7 — 8 — — > — ES 5a) DEALS INE ac, . n TETY Os - 5 — —— — — ho — — p — - - — - oo — = 
a — — - - WE — . — 5 : — l —— — * . 7 — LE; £5 1 == 4 n mr . AS; Ip AS - ES — 7 © _— — — — = «6 Dx 2 
— 1 na * — — * — 5 = - 2 — Ls COLI —— — —— * — TI ——_ — * * — N F 2 — . 
* — — - 3 12 — ju — * — —— — — 8 IP * 2 = _ — — > — — 
— — nw py a _ - * — —— — — — 97 — — — . — 
= — — nr — — —8ʃ — — — —— — — — —— 
* ö F - 
U 
* 
oy 
. 
* 


' . 5 
* de ets. de. / REY — — 2 "ry a * 5 
— —ðé — 
' b 


Leaſes and Terms fo Dears, 


— 


Page 371 at Common Law ſuch Leaſe or Covenant is good, and the Parſon, at his 
Peril, is to take care that the Leaſe or Covenant be made, good according 
to his Agreement; as if Tenant for Life covenants that another ſhall enjoy 
his Lands for Twenty-one Years, and afterwards commits a Forfeiture, 
yet he ſhall be bound by his Covenant, 2% DH bt a 
Brownl. 125. But if a Parſon makes a Leaſe for thirty or forty Years, if he ſo long 
Wheeler and live, with Covenants for Enjoyment thereof accordingly, this ſo qualifies 
Heydon, per the Leaſe and Covenant, that though his Death will determine the Leaſe, 
— yet it will be no Breach of the Covenant; but yet by ſuch Leaſe and 
| Covenant he takes upon him to do no other Act whereby to avoid the 
Leaſe; therefore if he reſigns, or otherwiſe voids the Living, an Action 
of Covenant will lie againſt him; but if this Clauſe were added, viz. 
and ſhall ſo long continue Parſon, then this Clauſe leaves him at liberty 
to avoid it by Reſignation, Non-reſidence, or otherwiſe, becauſe it qualifies 
the Leaſe to continue no longer than whilſt he continues Parſon, and in 


the mean Time leaves it in his Election how long or ſhort a while that 
ſhall be. | x / | 


Webb. ver. 


Ain, he being preſented, inſtituted and inducted to a Benefice then void, 


ſhould, upon Requeſt of the Patron, refign ; and he afterwards made a 
Leaſe to the Patron, and then became abſent for above eighty Days toge- 
ther, whereby the Leaſe became void ; and then being requeſted by the 
Patron to reſign, which he refuſed, the Patron brought an Action of Debt 
upon the Bond, to which the Defendant pleaded the Statutes of 13 Eliz. 
cap. 20. & 14 Eliz. cap. 11. (ante 369.) and that after his Induction he let 
the Leaſe to his Patron the Plaintiff, and then was abſent above eighty 
Days together, and averred that the Obligation was made for the enjoying 
of the Benefice let by the ſaid Leaſe, and to the Intent to compel him not 

to avoid the Leaſe by Abſence, for fear of being required to reſign, and 

demanded Judgment, Sc. upon which the Plaintiff demurred ; and the 

whole Court held the Plea good, and the Averment to be very apt, be- 

cauſe the Obligation being made generally to reſign upon Requeſt, might 

well be averred to be for this particular Purpoſe, and ſo voic. 

Cro. Elizz> This Caſe fully proves, that the Bonds which have been attempted 
$8, 490 and taken from Parſons upon making Leaſes, with Condition that they 

| ſhould duly ſerve the Cure, and not being abſent from their Benefice by 

the Space of eighty Days, when they appear, or can be averred to be given 

for Security of Leaſes made by ſuch Parſons, will be void within [theſe 

Statutes, and no Recovery allowed thereupon ; but Bonds, with Condition 

not to reſign, or do any other Act which ſhould cauſe an Avoidance 

at Common Law, though they are made for Security of ſuch Leaſes, yet 

they will be good and binding, unleſs the Parſon can ſhew an Avoid- 

| ance by Abſence for above eighty Days, and alſo aver that the Bond 

was given to prevent ſuch avoidance; for otherwiſe, if the - Leaſe be- 

comes void by Reſignation, or other voluntary Act of the Parſon, (except 

ſuch Abſence for above eighty Days) the Bond is preſently forfeited ar 

Common Law; and the Statutes will no more relieve upon account of 

any Abſence after, than they would againſt a Covenant for that Purpoſe; 

but if ſuch Bonds were given, with a Condition in the Disjunctive, not 

to be abſent above eighty Days, nor to reſign or do any other Act, which 

[ſhould cauſe an Avoidance of the Leaſe at Common Law, Quære, whe- 

ther the whole Bond be abſolutely! void, or if it ſhall be good or bad, ac- 

cording as the Avoidance firſt happens to be either upon theſe Statutes or 

| « Commopih es: d ban ao fp 

4Leon. 38, 9. A Parſon let his Rectory for three Years, and covenanted that the 

— . Loeſſee 'ſhould have and enjoy it during the ſaid Term, without Expul- 

OD ſion, or any Thing done or to be done by the Leſſor, and was alſo 
euwb. 364. bound in an Obligation to the Leſſee for Performance of Covenants, and 
* afterwards, for not reading the Articles, was ipſo facto deprived — the 
| tatuto 
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Dube . —— becapig: 228 55 et.it was dhe * Page 37 
mon of 4lÞthe Juſtices; that the Bond Was 7520 the e te r $5 9? 

cauſe” the Leſſee was not + ouſted by ns AR; dope the, 6 
rathet fot” Nonfeaſance, and ſo out af the Campaſs of, ſuch Cven = ROT 


a5 if one be bound not to do any Waſte, . permiſſive. Waſte is not W 
the Danger of it 3 but otherwiſe it would; have been, Wk t 7 
covenanted not to: omit ny ef any Thing whereby | the: KE A 
285 f. he n Nees r 96-03 * w_ PA * 5 

So if one y Obligation to A tuen Bulſ. 203; 
Fears, this 1 is good, and ſhall bind him; hut then it ſcems 25 8 = : I 52 In- 
Leaſe becomes after Wards void fat Non · reſidencę, and; the the ja | 5 
Suit, if it be averred that Bond was. given for Se Security, of 125 + 


| againſt Non-refidencey this will avid the Bond alſo 


If the Parſon's Lefite aſligns:over his Leaſe to — Bag and the Parſon 4 Pal 111. 
be abſent above eighty: Days in a- Tear, che Leſſee, may alſo plead the Comp. In- 
Statutes of 13 Ella. cop. 20. & 14 Hia. cap. 1 , for the avoiding. of hi cumb. 364. 
own Aſſignment and Agreement with the. Aſſignee, becauſe. if he 1 
over no more than what the Parſon demiſed to him, ſuch * 
muſt be fubject to the ſame Determination the original Leaſe itſelf was 3 
and if that be determined, he who claims under the Parſon, may as well 
ſhew it in avoidance of his own: Abgaments as the Parſon might in 
avoidance of his own Leaſe. 

It hath been held, thar:if'a Parſon makes a Leaſe for Years, which after Cro. Eliz. 
becomes void by che Statutes for Non-refideneey and there is an Obligation 1 
for Performance of Covenants, although there be ſome Covenants which do = Avi 
not concern the Leaſe comprized in the Indenture, yet is the Bond intirely, 
void ; otherwiſe all the Meaning af the Statute xopld. be defrauſled by 
putting in a lawful Covenant into the-Indenture. | '. _ - 

Though the Statutes aforeſaid make void W Bonds, &e. 2 the Comp 
moms ts Non reſident, and neglects to ſerve. the Cure for above Eighty cumb. K 

Jays together, yet ſueh Leaſes or Bonds, &c. are not void ab initie a W e 
only from the Time that ſuch Abſence of eighty Days ſhall be * 7 12 5 


rs 
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+. 


s hed 


for the Words of che Statute are, frall endure no longer but while 

Pall be ordinarily refident, (therefore ſo long it ſhall endure) 

the Cure without Abſence above eig by Days in one. Near, but that, every 5 
| Leaſe, immediately upon ſuch Abſence, ſuall teaſe and be void; therefore ti 
ſuch Abſence of above er Days be W the Leaſe i is gooc 
and 1 in Being. 

” Accordingly EY bin adjudged,” thes if ſuch Leaſe by. Todeggare. be Cro. Eliz. 78. 
made, contãining Covenants on the Leſſor and Leſlee's Part, and after by Falls and 
Abſence forabove eighty Days both the Leaſe and Covenants do become Ce El 
void; yet an Action rof Covenant doth well lie for the Leſſor or Leſſee, 0 on 
for any Covenant broken before the End of the eighty Days Abſence; 
but if he was abſent for above eighty Days, though Part of the Time in- 
curred pending the Action, and before Plea pleaded, yet it is a bufficiens 3 Leon. 102. 
Abſence, and may be pleaded in Avoidance of the Leaſe. 

Therefore if in ſuch-Caſe an Action of Covenant be brought, the De- 8 a. b. 
fendant muſt not only plead the Statutes, which make the Leaſe and Co- 

'venants void, but 5 79 K lead the Performance of Covenants to the 
Time of the eighty Days Abſence expired. 

If thoſe Statutes are pleaded to avoid any Action, Gann muſt N .Cro. Alix. 
not qnly to alledge the Abſeace or Non: reſidence fully, but alſo the 
Statutes be truly reeited 3 therefore where the Statute of Eliz. was recited Eirlof Lis | 
with this Clauſe, am diu (where «the Words are tam eito) quam, c. 2 % Lee * 
.aliqua pars inde venerit ad aliquam poſſeſianem, vel uſum inhibitum, vel, 

(which Words, by 14 Ez. cap. 11. are repealed and appointed to 
omitted) Judgment was given againſt the. Paſty for this, Milcecial, wikhour 
any Regard to the Matter in Law. 

ot, III. 1 . Tho' 


Leon. 100. 


Pettit. 


i . Comb. In- 
i | cumb. 362. 
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Ceat's Caſe. 


St. Jobs ver, 


and Eccleſiaſtical Livings with Cure to be made by any Curate ſhall be of 
no other nor better Force, Validity or Continuance, than if the ſame had 
been made by the beneficed Parſon himſelf that demiſed or ſhall, demiſe 


the Patron and Ordinary, and are notavoided by Non- reſidence or Death, 


Leaſe ; becauſe 14 Eks. c. 11, ſays, that all Leaſes, Bonds, &c. of Benefges 


the ſame to any Curate yet by Tanfield, when a Parſon leaſeth to his Curate, 
who leaſeth over, the Statute doth not make: the Leaſe void by any Abſence. 
of the Parſon, but of the Curate only for forty Days; for otherwiſe, as. 
he held, the Intent of the Statute might be eaſily fruſtrated, which was, 
that he that ſerved the Cure ſhould be the Occupier of the Glebe and 
Tithes belonging to the Church, and none other; but yak] | 


But admitting that the Parſon's Abſence for above forty Days ſhould 
not avoid the Curate's Leaſe, yet we muſt diſtinguiſh who ſhall, be ſaid a 


ſufficient Curate for that Purpoſe; and that is only one who is 1 8 


admitted by the Ordinary of the Place, according to the Laws of the Land; 
for otherwiſe he is no Curate, although he ſerves the Cure, and is reſident; 
ſo that if the Parſon ſhould make a Leaſe of the Glebe aad. Tithes to ſuch 
a nominal Curate, yet by the Parſon's Abſence for above eighty Days the 
Leaſe will be avoided; and if they ſhould be ſequeſtered, in this Cale, ac- 
cording to the Statute, the Parſon cannot plead: that they are ler to his 
Curate, becauſe he is no Curate in Law, and his having a Cure there is an 
Offence againſt the Law, of which it is not reaſonable that either the In- 
cumbent or Curate ſhould take advantage. "MY 

Note; It has been held, that a Parſonage may be a Manor; as if be- 
fore the Statute Quia Emptores Terrarum, the Parſon, with the Patron 
and Ordinary, had granted Parcel of the Glebe to divers Perſons to hold 


4 Co. 23, 24. of the Parſon by divers Services; this makes the Parſonage a Manor; 


and if the ſame be a Copy hold Manor, then, notwithſtanding all the Sta- 
tutes before rehearſed, Parſons and Vicars, as well as all orher Eccleſiaſtical 
Perſons, may grant Copies for Life, in Tail or in Fee, according to the 
Cuſtom of the Manor: For the Copyholder doth not derive his Eſtate 
out of the Eſtate or Intereſt of the Lord only, but from the Cuſtom, and 
is ſaid to be in by Cuſtom, without any Regard to the Perſon of the 
Grantor; and theſe Grants by Copy are good without the Confirmation of 


&c. of the Parſon ; neither do any of the Statutes aforeſaid extend or re- 
late to Rectories and Tithes that are impropriated and become Lay-Fee, 


and remain in the Hands of Laymen, but that they may do with them as 


with any other Inheritance whereof th y are ſeiſed; but Appropriations in 


the Hands of Biſhops, Colleges, or other Eccleſiaſtical Perſons are liable 
to the aforeſaid Statutes and Rules, as other Inheritances whereof they 


are ſeiſed; and ſo are Impropriations, if by Preſeatation, &c. the Vi- 
carage be reſtored to the Church out of which it was endowed ; for by 
ſuch Preſentation they are become for ever after preſentable, and the Im- 


propriation is deſtroyed... | x 


3 Leon. 102. In Debt upon Bond to perform Covenants in a Leaſe made by the De- 


fendant, the Parſon, to the Plaintiff, the Defendant pleads 14 Eliz. cap. 
11. and Abſence for above eighty Days, Sc. and held a good Plea in 
avoidance, &c. but then Exception was taken to the Pleading, becauſe the 
Defendant ſays, that the ſaid Church is a Parochial Church, cum Cura 

' Animarum, but does not ſay, that it was ſo at the Time of the Leaſe and 


Obligation made; for it may be, that at the Time of the Leaſe there was a 


— 


Vicar, 


| for the enjoying of Leaſes made of Spiritual Livings by'Parſons, Sc. Caſe. 
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* Vicar, and chen it was not cn Cure dnlmarum ; und upon that Exity* * page 3 

tion Judgment was given for the Plaintiff, ft uy 
Debt upon a Bond with Condition t6 pay fuck a Sum, the Defendant gay, 5. f. 

pleads the Statute 14 Eliz. cap. 1 1. that all Covenants, Bonds, Sc. made 38. Marrow's 


ſliould be void, and ayers that this Bond was made for the' enjoying of 


ſuch a Leaſe ; but becauſe the Condition was expreſly for Payment. of © 


7905 the Juſtices held it clear for Law, that the Bond was good, and 


on Requeſt, and therefore might well and conſiſtentiy be averred to be to 1 0 wks 
the Intent to compel, not to avoid the Leaſe by Abſence, for feat of be: 5 
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to be the chief,. if not .the,only Uſe of Confirmation, as to, any Perſons 
allowed to make Leaſes within 32 H. 8. cap. 28. But there appears this 
Difference between concurrent Leaſes made by Archbiſhops or Biſhops 
upon the 1 Eliz. cap. 19. and concurrent Leaſes made by other Eccleſiaſti- 
cal Perſons on the 13 Eli. cap: 10. for upon the 1 Eliz. cap. 19. the con- 


current Leaſe is not reſtrained to any certain Time before the Expiration 
of the firſt Leaſe, but may be made three, four, five Years, or more, 


before the Expiration thereof, ſo that both Leaſes in the Whole do not 


exceed twenty-one Years, upon the Conſtruction before taken notice of, 


that the ſecond Leaſe is void, or at leaſt good by Eſtoppel only, for To 


many Years as are then to come of the firſt Leaſe ; but concurrent Leaſes 


to be made by any of the Eccleſiaſtical Perſons within the Reſtraint of 13 


Eliz. cap. 10. will not be good to bind the Succeſſor, unleſs the former 


Leaſe for Years be ſurrendered or expired within three Years next after the 
making of ſuch new Leaſe; but this is expreſly provided for, not by. the 
13 Eliz, cap. 10. but by the 16 Blix. cap. 11. as hath already been ſhewn. 

We are next to conſider where Confirmation was neceſſary at the Common; Co. 75. 
Law, and where it continues ſo at. this Day, in reſpe& of the Perſons 10 Co. 60.4. 


making any Leaſes or Grants of their Eccleſiaſtical Poſfeſſions : The Perſons 


who were reſtrained by the Common Law from making any Leaſes, Grants . . 
or Eſtates to. bind their Sueceſſors without Confirmation, were only Sole 


Corpora- 
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\ _ eump. 366. Statues be be 1.99 ues the fam Ty ar this' 

 _ | Co, Lit, 44+ they mult be 2 805 in Ns ſame Mabel wor Leaſes 9 Ri 

3.8 4 by the ſame Perſons muſt have been at the Common Law. 

. | Oo. Lit. 44-b. So alſo Parſons, Vicars, can make no Leaſe at this Day, though it be 

11 — 4 gg with ae bee to the eight Is. before-mentioned, to bind their Suc- 

1 Oe Confirmation P o by Common 

1 "OP ere eg coli all. E M e KA by them Tok. 

1  thep e pra) ecepritt o 99 bt r aj 5.38, nd-conſequently con. 

. =_ tinued as they were at — liz, cap. 10. impoſed a total 

Fn | Reſtraint on them, as well as all, Poo Ecclefiaſtical Perſons, to make Leaſes 
| : ; | to bind their Succeſſors for any longer Term than twenty-one Years, or 


three Lives; and chough by thar.Statme they are left at liberty, as well as 

if | other Eccleſiaſtical Perſons, to make ſuch Leaſes, yet having no Ability 

Wl | | | by 32 H. 8. cap. 28. to make them ſolely, as other ſole os gy had, 

0 ." theatre to make good even fuch Leaſes againſt their Sucgeſſors, they muſt 
TY have che Confirmation: of the ſame: Perſons, and in the fame Manner, as 
2. _ they muſt have had M aan Nur wer before the => of any * hats 

tatutes. . a . 
16 Co. 66. _.. The:Grams of antient Offices 3 to Fecleſiaſtical Perſons are not 
Vide Tit. Of- within any of the. Statutes before: mentioned, but. remain as they did at 


Aces. Common Law, and therefore may be granted with the antient Fee; but 
1 | then all ſuch Grants miſt be confirmed to bind the Lese becaulc BT 
Wo | | ann ene N bent [ 930 fit n hay SOR 
2 | 5 55 q at Peeks ace | to es fuck Tagen or lie, ad in 


1 1 14 eras Wat Manner. IO 1 Tots. ne Ut 
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ci £5 Ih to the Reuben who arc e een 3 Leaſes or, 7 7 WY mens 
take notice chat: this varies according to the Nature of the Perſons who 
make ſuch Leaſesy und the Nature of. "he Title of the Perſons who, e 
confirm the fam. 1 2 f Ry 
Co. Lit. oo. Pherefore if a Patſan date Troke uot Vail r or aenty-anc 
b. (Years, or. deſs, obſetving the Rule befere- mentioned, this is to be con- 
oy TDs firmed : only hy the Batron! and; Otdinaty, and no Confirmation of the 
_— ; 4 Dean and Gapter is required cheteta for they have nothing to do 
11 Co. 19. b. Bier which 2046 we doth, as Ordinary, in the Life time of the 
| XD eie L 09117 ne DSUQXS 10 b 97 nne 110 
Bro: Tit. But if the Biſhop be Patron of the Church in Right of his Biſhoprick 
Leaſes 64. * alſo Ordinary, chen che Dean and Chapter ought likewiſe to confirm 
Co, Lit. 309. all Leaſes made by the Parſon, bacauſe in ſuch Caſe the Advowſon of the 
b.. Church is Parcel of the Biſnoprick, which he cannot charge to bind his 
Succeſſor without. the Concurtence and Confirmation of the Dean and 
* Page 9 and how far the ene the bat will be ana in ſuch 
age 37 
Caſey will appear hereafter. / Mr e 41 Dic 
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So where a Prieſt in the Cathedral Church of Fells being Parſon Im- Dyer 239. 


parſonee of the Church of . made a Leaſe b Indenture for 100 Yeats * 80. c 
zefore 1 3 Eliz. cap. 10. rendering Rent to him and his Succeffors ; and this 2 % VP. 


IT f x nn 
was confirmed by the Dean and Chapter only, without any Confirmatioſ of ; £ 


the Biſhop, who was Patron and Ordinary; then the Parſon died; and his 
Succeſſor accepted the Rent, and after, before 1% Eliz. cap. io. made a Leaſe 
for forty Years, which was confirmed by the Biſhop, Dean and Chapter; 
and it was adjudged, that the firſt Leaſe was ipſo fatto void and deter- 
mined by the Death of the Parſon who made it, ſo that no Acceptance of 
the Rent by the Succeſſor after could make it good, for want of the Patron 
and Ordinary's Conſent. -  _ py 1 IA 
So where a Prebendary in a Cathedral Church, or an Archdeacon, made Dyer 61. b. 
a Leaſe for Years of Parcel of their Poſſeſſions, to which Confirmation was 106. b. 240. a. 
requiſite, and this was confirmed only by the Dean and Chapter, without Plow. 529. 
any Confirmation of the Biſhop z it was held, this Leaſe ſhould not bind gl. Abr. 
the ſucceeding Prebendary or Archdeacon, becauſe the Biſhop is Patron Co. Lit. 300. 
and Ordinary of every Prebend, and may be ſo of an Archdeaconry ; and b. 
therefore, to make good Leaſes by them againſt their Succeſſors, the 
3 Confirmation ought likewiſe to be had, as well as the Dean and 
aptet's. Þ . 3 1 ; 
But upon the Books there ſeems a manifeſt Diverſity between the Confir- Dyer 356. a. 
mation of the Biſhop, as Patron and Ordinary, without Confirmation like. b. 
wiſe of the Dean and Chapter, and their Confirmation without the Biſhop's; Leon. 235. 


Co. Lit 329. 


as alſo between the Reſignation, Deprivation or Tranſlation; and the Death Rol. Abr. 


of the Biſhop, who ſo alone confirmed as Patron or Ordinary; for if any 479. 
Dean, Arehdeacon, Prebendary, Parſon or Vicar, had made any Leaſe for 2 Bulſ 290. 
Tears at the Common Law, or ſhould make ſuch Leaſe at this Day, whereto i H. 6. 9. ] | 


Confirmation is requiſite, and the Biſhop, as Patron and Ordinary, con- 
firms ſuch Leaſe, without any Confirmation of the Dean and Chapter, and 
then the Dean, Archdeacon, Prebendary, Parſon or Vicar dies, or is re- 
moved, and the Biſhop collates another as Patron and Ordinary; yet cannot 
ſuch Incumbent avoid the firſt Leaſe, though it was not confirmed by the 


Dean and Chapter, becauſe he came in purely by the Collation of the 


Biſhop, as Patron and Ordinary, without any Aid or Concurrence from the N 
Dean and Chapter; and therefore, as Litileton ſays, ought to hold himſelf Lit, ſ. 648. 
content, and agree to that which his Patron and Ordinary have done, for Oo Lit. 343. 
he comes in ſubſequent to ſuch Charge: But, as appears by the Caſes 

before put, the Confirmation of the Dean and Chapter alone, without the 

Biſhop's Confirmation likewiſe, will not be effectual to bind the ſucceeding 
Archdeacon, Prebendary, Parſon, Vicar, &c. becauſe he derives no Title 

under them, nor comes in with their Aſſent or Concutrence ; for they have 


nothing to do with the Collation of any Perſon, but the Biſhop does it 


abſolutely, and in virtue of his o.] s Power as Patron and Ordinary; and 

therefore if ſuch Leaſes want his Confirmation, thoſe who come under him 

may avoid them, notwithſtanding any Confirmation of the Dean and 

Chapter, under whom they derive no Title; but becauſe ſuch Advowſon or 

Right of Collation is alſo Parcel of the Poſſeſſions of the Biſhoprick, and 

to bind the ſucceeding Biſbop, the Confirmation of the Dean and Chapter 

is requiſite; as in all other Caſes where the Biſh Po who is a ſole Corpora- 

tion, makes any Diſpoſition of the Poſſeſſions of his Biſhoprick, therefore 

without ſuch Confirmation of the Dean and Chapter, the ere ma 

or his Incumbent, ſhall avoid ſuch Leaſe: But here another Diverſity ariſes 

between the- Tranſlation, Reſignation or Deprivatioh of the Biſhop, and 

his Death. In the firſt Caſe it is held, that the Leaſes confirmed by him 

alone; without the Confirmation of the Dean and Chapter, will bind the 

* ſucceeding Biſhop, and his Incumbent, during his Life; but in caſe of „ page . , 

ſuch Biſhop's Death, ſuch Leaſes ſo confirmed by him alone, as Patron 486 37 
Vor. III. , orgp dal  Þ 
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and Ordinary, will not bind the ſuoceeding Biſhop or his Incumbent; 
and a Diverſity is taken where a Biſhop, Oc. makes any Eſtate, Leaſe, 
Grant of a Rent-charge, Warranty, or any other Act which may tend 
to the Diminution of the Revenues, which ſhould maintain the Succeflor, 
there the Reſignation, Deprivation, or Tranſlation of the Biſhop, Ic. is 
all one with his Death; but where the Biſhop is Patron and Ordinary, 
and confirmeth a Leaſe made by the Parſon without the Dean and Chap- 
ter, and after the Parſon dieth, and the Biſhop collateth another, and 
then is deprived, tranſlated, or reſigns, yet his Confirmation remaineth - 
good; for, ſays my Lord Coke, the Revenues that are to maintain the 
Succeſſor are not thereby diminiſhed z but this ſeems a very precarious 
Reaſon 1 and a better Reaſon of the Diverſity ſeems to be this, that when 
the Biſhop, as Patron and Ordinary, has by Deed under bis Hand and 
Seal ſubſcribed his Confirmation of the Leaſe, this ought to be binding 
upon him, at leaſt during his own Life ; and therefore though he be after- 
wards tranſlated, deprived, or reſigns, yet fince theſe are either by his own 
immediate Acts, or occaſioned by his Default, it is not reaſonable they 
ſhould be allowed to avoid or derogate from his own Acts, which other - 
wiſe would have bound during his Life; for the Law never permits any to 
avoid or derogate from his own Acts; but theſe Reaſons have no Place 
after the Biſhop's Death, for then his Confirmation is at an end, and can 
be no longer binding on his Succeſſor, ſince he had no Power to charge the 
Poſſeſſions of the Biſhoprick any longer than during his own Life, without 
Concurrence and Confirmation of the Dean and Chapter, who are by Law 
ſubſtituted and appointed to that Purpol, * 
Dyer 106. b. But yet it is moſt ad viſeable to have the Confirmation likewiſe of the 
ws v. g. Dean and Chapter upon ſuch Leaſes made, and in ſeveral Books their 
Bro It. Confirmation is either pleaded or admitted, finee without it the Leafe 
ger than during the Biſhop's Life who ſo con- 


— 


Leaſes 64. Cannot bind any lon 
Tit. Confir- firmed it. 
mation 21, 30. 


. In ſome Caſes the Confirmation of the Patron is neceſſary, and in ſome 
not; wherein this Diverſity is taken in the Books, that ſuch Sole Cor. 
porations, who have not the abſolute Fee and Inheritance in them, as 
Prebends, Parſons, Vicars, and ſuch like, if they make any Leaſes or 
Eſtates, there to bind their Succeſſors, the Patron muſt confirm the ſame; 
but ſuch Sole Corporations who have the whole Eſtate. and Right in them, 
as Biſhops, Abbots, Cc. or ſuch Corporations Aggregate who have the 
whole Fes and Inheritance in them, as Dean and Chapter, Maſter, Fel- 
lows, and Scholars of any College, Hoſpital, &c. theſe may make Leaſes 
to bind their Succeſſors, without any Confirmation of the Patron or Foun- 
der, though the Biſhop, Abbot, Dean, Maſter, c. were preſentable ; and 
the Reaſon of this Diverſity appears in the Nature of the Right with which 
esch is inveſted, oo | itn] 7 WER 
Kol. Abr. But if a Parſonage or Vicarage be a Donative, then the Confirmation 


on of the Patron alone is ſufficient to all Leaſes, c. made by the Parſon ar 
15 . Vicar and ſhall bind the Succeſſor without the Confirmation of any 


Co, Lit. 300. If there be a Patran paramount, as well as an immediate Patron, Con- 
> ' 7, firmation of the immediate Patron, without the other's Confirmation, is 
cunt. 372. not good; as if a Parſon be Patron of the Vicarage of the fame Church, 
and the Vicar makes a Leaſe, confirmed by the Parſon and Ordinary, this 
is not without the Confirmation of the Patron of the Rectory alſo, 
becauſe both have an Intereſt in the Poſſeſſions of the Vicarage. 
Rol. Abr. If the Biſhop-of A. be-Pazron of the Church Preſentative of B. which 
Lr as hes within his Dioceſe, and this is the Corps of a Prebend in * 
Halliar. | lr. ite | 


Cro, Ei. 35. Dre Herbert and Made. sid. 57. Keb, 280, ir and Rider. 
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Dears. . 


* 


of 4. and the Bithop of A. is allo Patron of the Church 6f C. Which is Fage 3) 


laid down as 4 Rule in the Payſon's Counſellor that the Biſhop's Con- Rol. Ads. 
firmation, as well as the Chapter's, is nece 


ſhould bo uaconcerned therein: allo the Poſſefſions of the Dean are ſaid 
to be derived from and catved but of the Biſhoprick, and the ' Bifkop de 3 Co. 75. b. 
Jure, is Taid to be Patton of the Deanery, which are all ſtrong Arguments 17 E. 3- 49. 
do prove the Biſhop's Confirmation neceſſary, though no Book Cafe can bitt. Orig: 
be found expreſly to watrant it, but rather the contrary, as appears by if 
the Caſes Er cited, whefein no Notice is taken of the Biſhop's Confitrh- 
ation, or that it was neceſſaty; ideo Yuzre, 5 | | 
But if ſuch Deanery be merely Donative, then the Kitg's Conſent and Comp. Ia. 
Confirmation, as Patron, muſt be obtained, and that without the Biſhop's cumb. 3 f. 
| Confirmation is ſufficient, as iti all othet Donatives, wherewich the Biſhop 
das nothing ts do. AF be = 
The Dean of Wells might antiently have paſſed his Poſſeſſions bttong- Dyer 374. 


ing to his Deanery, with the Aſſent of the Chapter, wichdut the Biſhop's allround 
Coafitmation ; and after this Deanery cf Wells was furrehdered by the and Paard, 
Dean thereof, with all the Poſſefions thereunto belonging, and fo dif- . * 
ſolved by Act of Parliament; this Diffoſativn was confirmed, and a neF̃ß 
Deanery erected, and the Nomination of à new Dean, and his Succeſſors, 
given to the King and his Succefſors;, add it was thereby alſo enact 
that the Dean and his Sucteſſors might” dethiife, grant of patt with any 
of cheir Poſſeſſions, in the ſame Manner inff Fotm as the ttiem Dean 
might and uſed to de; in this Cale, if the new Dein Wale du) Lea 
or Grant of any of his Poſſeſſions, the Biſhop's Confirmation is not 
heceliaty thereto, . but only the Chuptet's, becauſe that alohe was fuffi- 
ent before z neither 13 the Coififmation of che King requiſes, beeauft = 
this is not a mere Donative of che King, theugft he Hath'rhe Nomination of = 
the Dean; and by the Stätüte the de) Deatiety is made of the fun 
Nature as the old one was, Which Gul! not be a Dbnarive, age ir | 
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Leaſes and Terms foz Years. 


1. 


* P:ge 379 Dean and Chapter might, without the Conſent or Confirmation of any 
others, have paſſed away their Poſſeſſions. | 


3 Co. 75. It has already been ſhewn, that all Leaſes or Grants made by Archbiſhops 
10 Co. 60. 3. Or Biſhops, whereto Confirmation is neceſſary, are to be confirmed by 
4x 22. p. the Dean and Chapter; for the Law, not thinking fit to truſt the Biſhop 
* 3+ alone with the Diſpoſition of his Poſſeſſions to bind his Succeſſors, did for 
that Reaſon (amongſt others) conſtitute the Dean and Chapter to give their 


Conſent and Confirmation to all Leaſes or Grants made by him to bind his 
| Success. „ ox „ 
2 2. b. But if a'Biſhop hath two Chapters, and makes a Leaſe of any of the 
"Ny 6s - - Poſſeſſions of the Biſhoprick, whereto Confirmation is neceſſary, and this 


Co. Lit. 301, is confirmed only by one Dean and Chapter, this will not bind the 
Rol. Abr. Succeſſor of the Biſhop, for both are but one in reſpe& of the Biſhop, if 
22 the Biſhop is choſen by both. So it is if a Biſhop be Patron of an Ad- 
eo. 4g vowſon in Right of his Biſhoprick, and collates a Clerk, who makes a 
:ham Tit, Leaſe for Years, and the Biſhop and one Dean and Chapter only con- 
4, Biſhop firm it; this will not bind the ſucceeding Clerk of the ſucceeding Biſhop, 
of Lizchfield for want of Confirmation by the other Dean and Chapter; but though 
and C both Deans and Chapters have uſed to confirm ſuch Leaſes, yet if one 


pt Fr pry Dean and Chapter have ſurrendered their Poſſeſſions to the King, and 


| Latch. 237. then the Biſhop or his Clerk, make a Leaſe, whereto Confirmation is 


neceſſary, and this is confirmed by the remaining Dean and Chapter 
only; yet this is good, and ſhall bind the Stcceſſor, becauſe by the Sur- 
render the one Dean and Chapter is diſſolved, and are as if they never 
had been; and although after ſuch Surrender, the Dean and Chapter, who 
ſo ſurrendered, were again erected, yet Confirmation by the other would 
be ſufficient; as was held by the greater Part of the Juſtices in Ireland, 
_ 10 five Juſtices in England, who certified their Opinion to be ſo into 
X p reland. OY | | 8 7608 3 
12 Co. 71. If two Biſhopricks, that were originally diſtin, be by lawful Au- 
thority united, and the Uſage hath been ever ſince the Union, that the 
ſeveral Deans and Chapters have made Confirmations ſeverally, viz. 
each Dean and Chapter of the Leaſes of Grants of the Poſſeſſions of 
their reſpective Biſhoprick, but the Charter of Union is not extant, or 
Cannot be found; ſuch ſeveral - Confirmation is good, becauſe it ſhall be 
intended, by reaſon of the Uſage, that the Union was made Spiritually; 
and in ſuch a Manner, that, notwithſtanding the fame, all Leaſes 
and Grants ſhould ſeverally be confirmed as they were before the Union; 
and this either to prevent Confuſion, or by reaſon of the Remoteneſs of 
the ſeveral Deane fies; and then Modus 8 Conventio vincunt Legem, and 
ſuch Confirmation by the Dean and Chapter, of their own original Poſ- 
ſeſſions, is good; ſecus if the Union were made generally, for then both 
Der. N S a ee 
Rol, Abr. fa Biſhop hath no Dean and Chapter, then his Grants are to be con- 
477. firmed by the Clergy of his Dioceſe, where Confirmation is neceſſary; for 
the Law will not truſt any ſole Corporation with the Diſpoſition of his Poſ- 


7 


ſeſſions, as hath been before obſerved. I; | | 
Comp. in- Whenever a Dean and Chapter are to confirm any Leaſe or Grant, 
cumb. 367. the Dean himſelf muſt” join with the Chapter, and Confirmation by his 
 Subdean, Deputy or Proctor, will not be ſufficient; for they have no 
Power to charge the Poſſeſſions of the Church, neither is any Stranger 

/ E rn of being a Dean, Subſtitute or Proctor, but only one of the 

-hapter. e c 

11 H. 4. 4. . where upon à Compoſition for Tithes, a Parſon granted 
Bro. Tit.Cor- an Annuity to the Abbey of Bastel, and this Grant was confirmed g 
8 7: the Biſhop, Dean and Chapter, being Patrons : but in the Deed d. 
— Confirmation it appeared that the Dean was abſent, and did not put his 
Latch 237, Seal thereto, but that the Chanter, who was his Commiſſary, did it for 
him; and there it was held, that though the Dean might have a Commiſſary | 
| | ; or 


the Leaſe, but one who was his Deputy in his Abſence; and upon a 


Leaſes and Terms fo! Years. 


* or Deputy to exerciſe his Spiritual Juriſdiction, yet that ſuch 


uty or Page 380 
Commiffary cannot charge the Poffeſſions of the Church. | . 486 3 


A Leaſe was made by the Free Chapel and College of Widſor under Dyer 233. b. 
the common Seal, but the Dean or Warden himſelf was not Party to Fir — 

Wo cumb. zog. 
Suit in Chancery, to ſet aſide the Leaſe, a Statute of the College was _ * 
ſhewn for the Authority of the Deputy to exerciſe and perform the © * vor 
Office of Dean in all Things in Perſon”, & Collegium, Cc. yet the Judges 
held, that the Confirmation by the Deputy was not good, for that , 
had no Authority to confirm this Leaſe by the College Statute pro- 
vided ; for that by the Word Collegium, all the. Poſſeſſions of the College 


were not to be underſtood, but only the Site and Circuit of the Cal. 


lege, or Place of its Situation; which Caſe ſeems to prove, that if by the 
Statutes of a Church or College, the Deputy Dean may confirm Grants 
and join in the making of Leaſes, as if the Dean himſelf was preſent 
and joined therein, that then ſuch Confirmation will be good; for the 
Founder or Patron may make what Law he pleaſes for che Regulation 
of the Corporation, and when he has inveſted the Deputy-Dean with ſuch 

Power, this has the ſame Sanction that any other Laws for the Regulation 

of that Corporation have. | . 

As a Deputy-Dean, generally ſpeaking, cannot confirm Leaſes, ſo oy g4. 
neither can he who is but a mere Commendatory Dean, viz. a Dean Palm 460, 
by Recipere in Commendam; for though he may take the Profits, becauſe 480- | 
that was one End of his having the Deanery in Commendam, and may, _ 9855 
with the Chapter, chuſe a Biſhop, and alſo exerciſe 3 Juriſdiction, Jon. 2 * 
and ſue or be ſued by that Name, becauſe thoſe Acts are of Neceſſity, &c. bs 
and for the Advantage of the Deanery z yet cannot he confirm Leaſes, 


for this is merely a voluntary Act, and ſuch commendatory Dean is 


but Depeſitarius, and not a Dean compleat; but if a Dean be elected 
Biſhop, and before his Conſecration obtains a Diſpenſation to hold his 
Deanery in Commendam, ſuch Dean may well confirm Leaſes, c. and 


if he be tranſlated to another Biſhoprick, and after his Election, and be- 
fore Conſecration, obtains a Diſpenſation to hold the ſame Deanery in 


Commendam with his ſecond Biſhoprick, his old Title remains; and Con- 


firmations, and other Acts done by him as Dean, are as good in Law as 


if he had never been made Biſhop; for there is a great Difference be- 
tween a Recipere- in Commendam, and Retinere in Commendam; the one 
comes in purely by virtue of the Diſpenſation, and has no other Title; 


the other comes in legally at firſt as Dean, and by virtue of the Diſpen- 
ſation is only enabled to continue ſo ſtill, for that gives him no original 


new. Title, as in the other Caſe; and therefore he is as much Dean as he 
was before; and the ſame: Diſtinction holds between Recipere and Reti- 
nere in Commendam, in cafe of Biſhops; for a mere Commendatory Bi- 
in the Recipere cannot confirm Leaſes, c. but in ſuch Caſe the 
Archbiſnop is to do it; alſo the Guardian of the Spiritualties cannot 


confirm Leaſes; for ſuch Confirmation, being a' mere voluntary AR, and 


being to transfer a Right to another, none are capable of it but thoſe 
who have the Eſtate and Right in themſelves, which ſuch Commendators 
in the-Recipere, Subſtitutes, ReEors, Deputies,” and Guardians of the Spi- 
ritualties have not. ee 58 


Wihiere there is a mere Cotntnendatory Dean in the Recipere ; Duere, 


whether the Biſhop's Leaſes and Grants are not to be confirmed by the 


Clergy of the Dioceſe, in caſe where there is no Dean and Chapter, ot by 
whom elſe. 4 


All Leaſes or Grants, which need Confirmation of a' Dean and Chap- comp. In- 
ter, are to be confirmed by the Dean and major Part of the Cor 
and. being ſo confirmed are good, though ſeveral of the particular 


77 cumb. 368. 
mbers 
diſſent, or are not preſent; for the Dean and major Part of the Chapter 
make the Corporation, and the others have no Negative Voice to hinder 
Vol. III. | 3 ſuch 
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1 Page 381 * ſuch Majority from doing any Corporate Act; for otherwiſe, by the Cor- 
| ruption or Perverſeneſs of one or two Members, the whole Corporation 
might ſuffer z and that this was the Law, appears by the following Act of 


S » | | | | | 
33 H. 8. ep. Albeit that by the Common Laws of this Realm of England, all Aſ- 
27. « ſents, Elections, Grants and Leaſes had, made and granted, by the 
66 


Dean, Warden, Provoſt, Maſter, Preſident, or other Governor of any 
Cathedral Church, Hoſpital, College, or other Corporation, by whatſo- 
ever Name they be incorporated or founded, with the Aſſent and Con- 
ſent of the more or greater Part of their Chapter, Fellows or Brethren of 
ſuch Corporation, having Voices of Aſſent thereunto, be as good and 
effectual in the Law, to the Grantees or Leſſees of the ſame, as if the 
Reſidue of the whole Number of ſuch Chapter, Fellows and Brethren of 
ſuch Corporation, having Voices of Aſſent had thereunto conſented and 
agreed; yet the ſaid Common Law, notwithſtanding divers Founders of 
ſuch Deaneries, Hoſpitals, Colleges and Corporations within the ſaid 
Realm, have, upon the Foundations and Eſtabliſhment' of the ſame 
Deaneries, Hoſpitals, Colleges, and other Corporations, eſtabliſhed and 
made, amongſt other their peculiar Acts, local Statutes and Ordinances, 
that if any one of ſuch Corporation, having Power and Authority to 
aſſent or diſſent, ſhould and would deny any ſuch Grant or Grants, that 
then no ſuch Leaſe, Election or Grant, ſhould be had, or leaſed or 
granted; and for the Performance of the ſame have been, and be daily 
thereunto ſworn ; and ſo the Reſidue may not proceed to the Perfection 
of ſuch Elections, Grants and Leaſes, according to the Courſe of the 
Common Laws of this Realm, unleſs they ſhould incur the Danger of 
Perjury ; for the avoiding whereof, and for the due Execution of the 
Common Law. univerſally within this Realin, and every Place, in one 
Conformity of Reaſon to be uſed, be it ordained, eſtabliſhed and enacted, 
by the Authority of this preſent Parliament, That all and every parti- 
cular Act, Order, Rule and Statute, heretofore made, or hereafter to be 
made, by any Founder or Founders of any Hoſpital, College, Deanery 
or Corporation, at or upon the Foundation of any ſuch Hoſpital, College, 
Deanery or Corporation, whereby the Grant, Leaſe, Gift or Election, 
of the Governor or Ruler of ſuch Hoſpital, College, Deanery or Cor- 
„ poration, as have or ſhall have Voice or aſſent to the ſame, at the Time 
of ſuch Grant, Leaſe, Gift or Election, hereafter to be made, ſhould be 
« inanywile hindred, or let by any one, or more, being the leſſer Num- 
* ber of ſuch Corporations, contrary. to the Form, Order and Courſe of 
the Common Lay of, this Realm of England, ſhall be from henceforth 
clearly fruſtrate, void, and of none Effect, with an Abrogation of all 
* Oaths heretofore taken to ſuch Effet, and a Penalty of 51. on any 

* Perſon who ſhould for the future give ſuch. Oath,” 
When the Dean and Chapter are to confirm any Leaſe, there ought not 
only to be a Majority of them, but they ought alſo to be perſonally preſent, 
and Capitulariter Congregati in one Place; which, with other Circumſtances 
relating to the Manner of their Confirmation, will appear by the following 
Caſe, which was thus * 7 | 
Dav. 42, 43, The Biſhop of Fernes makes a Leaſe for Years, the Chapter conſiſting of 
Sc. Dean and eleven Perſons, viz. the Dean and ten Prebends, confirm it in this Manner, 


Chapter of wiz.,The Dean makes one J. S. a mere Layman, his Proctor or Subſtitute, 
Fernes's Caſe, \* 4 4 


Dyer 1 „ give his Aſſent to all Leaſes and Grants; this Proctor, and three of the 
Rol. Abr. Prebends only meet together, and fix the Chapter Seal to the Confirmation 
479. of this Leaſe, which Confirmation was made in the Name of the Dean and 
; Chapter; after that, three others of the Prebends, at ſeveral Days, by them- 
ſelves, ſubſcribe their Names to the ſaid Confirmation; and after the Death 
of the Biſhop, his Succeſſor enters upon the Leſſee; and it was adjudged 
* Jawful, for that the Leaſe was void after the Death of the Biſhop who made 
"it, for want of Confirmation; 1. Becauſe no Confirmation was made by 
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by Proctors or Subſtitutes; and ſo the Doubt in Dyer ſeems to be reſolved. 


and a bare Authority or Power only, as to the Manner of concurring in f 
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* the Dean himſelf, but only by the Proctor, which was not ſufficient; for * Page 382 
he-was- merely a Stranger to the Chapter, and not capable of ſuch Procura- 
tion; and therefore all he did is void both by the Canon and Common Law; 
for in the Canon Law the Rule is, Abſens non poteſt demandare Votum ſuum, 
nit uni de Capitulo; and there is another Rule, Oporter quod Procurator 
ſemper inſtitutus fit de Collegio; and another Votum dari non poteſt per Li- 
teras; and agreeable to this is the Rule of the Common Law; for in the 
Parliament the Peers may give theirVote by Procurator or Proxy, but their 
Proctors muſt be Barons, and Members of the ſame Houſe; and a Stranger 


—_— 


is not capable of being a Proxy; and admitting he were, yet where a Cor- 


poration paſſes any Intereſt, the Members thereof cannot give their Aſſent Dyer 145. 
2. It was adjudged, that though the Deed of a Corporation needs no 


Delivery, as the Deed of a natural Perſon does, but that the Fixing of the vo doth 
Corporation Seal gives Perfection to it, yet the major Part of the Corpo 2 Roll. Abr. 


ration ought to be preſent when the Seal is fo affixed ; for the major Part of 23. 


the Chapter make the Corporation, and their Act is the Act of the Corpo- Show. Par. 


ration, though the others do not agree; but here was only the Proctor of 8 
the Dean and three of the Chapter preſent when the Seal was affixed, which 

is not ſufficient; for there ought then to be a Majority preſent, otherwiſe it 

may be faid to be cum Aſenſu, but not Conſenſu, and it ought to be cum 

Aſenſu & Conſenſu of the Dean and Chapter; for no more than a Body 
Natural can do any perfect Act, if it be diſmembered, the Head in one 

Place, and the Hands in another, no more, can a Body Politic; and there- 


fore they ought to be Caprtulariter congregati in a certain Place; though it 


was agreed, that they are not confined to meet in their Chapter-Houſe, 
but might meer at any other Place ; but at ſuch Meeting and Sealing there 
ought to be a Majority then preſent ; for if they ſet their Names-at-leveral 
Times, and in ſeveral Places, after, this makes it not to be the Act of the 
Corporation, but Fafum Singulorum in their ſingular and private Capacity, 
and ſo ſhall not bind; alſo it was held, that the major Part of the Mem- 
bers being aſſembled, ought to give their Voices and Conſents ſingly and 
diſtinctly, and not in a confuſed and uncertain Manner, as in the Choice of 


Knights of the Shire; and when the major Part doth fo conſent, their 


Conſent ought to be expreſſed by their fixing of the Seal to the Decd of 

Confirmation or other Grant, 1 9 15 . Ing | 
The Corporation of the Mayor, Bailiffs and Burgeſſes of Vindſer made Dyer 282. b. 

a Leaſe for Years, one Bailiff only aſſenting; and this was held a void in Margin. 

Leaſe, if there were two Bailiffs, becauſe then one is not a Majority; but 

as to the Burgeſſes, it was held, that if the greater Part of them aſſented, 


this would be ſufficient, though they were not preſent at the Sealing, if 
their Aſſent was had before; but Quzre; for the foregoing Caſe ſeems to 


be an Authority that there muſt be a Majority preſent at the Time of the 


Sealing; for that is the Act which expreſſes their Conſent; and unleſs there 


be a Majority then preſent, no Aſſent at any other Time ca nake that 


good, which, for want of a Majority, was void when it was done; but in 


that Caſe it appears, that the Conſent of the Majority was not had till after 


the Sealing; whereas in this Caſe the Conſent of the Majority was before 


the Sealing, though ſuch Majority was not preſent at the Sealing; and 


therefore Quære it this makes any Difference. 


But here a material Difference is to be obſerved between a real Intereſt Drown the. 
| , bo : > : N fin's Caſe, 

ſuch Leaſes; for if a Dean be ſeiſed of Lands in Right of him and his Ptow. 199. 

Chapter, or Maſter or Warden of an Hoſpital or College in Right of Roll. Abr. 

himſelf and the Brothers and Siſters or Fellows of the ſame College, or a We. 5 
Mayor in Right of himſelf and the Commonalty, and the Dean, Maſter, , 1 me 
SBCA. - Warden, 4 Leon, 11. 
: : Clrkt's Caſe, 

Bro, Tit. Confirmation 30. Tit. Faits (45.) Co. Lit. zoo, 346. Godb. 210. Ireland and Barker 
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* Page 383 ove or Mayor, make a Leaſe by Indenture between the Deap and 


—_—_— 


their Aſſent, for they all make bur one Perſon in Lay; and a Body cannot 


Dyer 40. b A Dean, ſeiſed of Lands in Right of him and his Chapter, made a Leaſe 
in Margin. for Years, the Chapter confirmed this Leaſe by a diſti 


4 Leon. 85. lares Collegii, Regin lis in Oxonia, Guardianus Haſpitalis, &c, and Exception 
Provoſt « taken that ir ought to have been Guardiani, in the Plural Number, for the 
Ng „% College conſiſts. of many Perſons, and each of them is capable, and there- 


- - ſufficient to deſcribe it by. 


5 Co. 15. As a Patron may confirm explicitly by his Deed or Writing, ſo may he 


N alſo confirm by conſequence of Law; for if a Perſan makes a Leaſe: for 
Ale. | 


0 38. Years to the Patron, who grants or aſſigns it over to another, this amounts 


Roll. Rep. to a Confirmation in Law by the Patron, becauſe. a Confirmation. being 


361. . 35 nothing 
Co. Lit. 301. Roll. Abr. 481. a 
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* nothing but an A ſſent under the Hand and Sezhof the Patry:iconfirming;'® Page 384 
ſuch A ſſent in this Caſe ſuſficientixlappears by his aſſigniiig over the Leaſe 
to anocher ; bot withourfuch Alignment; the Ordinary's Confirmation will 
not make good the Leaſe to the Patron to bind the Suceeſſor) becauſe in 
the Acceptance of the Leaſe the Patron was only paſſive, and executed 
nothing under his. Hand, 8 which could amount to a Confirmation, 
as in the other Caſe, here ne Makes an! Actual Affigutntnt dver 6 Bar in 
caſe of ſuch Confirmation in Law, the Patron ought to be abſolutely ſeiſed 
of the: Advowſon ;” otherwiſe it grill bind only! according 4% the Eftate he 
hath therein, as wil appear hefeafterʒ -awQuetc;tif the AMbament:in 

this Caſe were; without Writing, af:thatwoulgd:be.,good; or could amount to 
2 Confirmation: 5019708 2d 52 ei (dot es batsbiinon bas wonstited a, 

Another Difference obſervable: in the: Manner oi confirmiog duell Leaſes Dyer 52,338; 
as us are fedting of, is pas to che Horatio or Contiquatite:; for ifa Cro. Eliz. 
Parſon makes a Leaſe for cwenty· oha eam at this. Day. and. che. Patron 77: 477 
and Ordinary confirm his Eſtate therein for ſeven Years, or, reciting the Co. Lit. 297, 
Leaſe cbnfitm Dinu/lonem:pr adid, E atiam: Indenturum eidem ſcripia Con- Moor 479, 
firmationis Anntram, ( omnia in-eadem runtent; quoad ſepiam Anno ſolum - 48 . = 
made & nun ulira, yet is dhe Eſtate or Leaſe: well confirmed for the prentyr Bedi 399: 
one Teats; for whemchey confirm this Eſtate of the Leſſee, that is intire, g 2535 


LE nene cab And. 47. 
andi cannot be divided: So whereia Prebendary made a-Lieaſe of. a Rectory, Hetley 7%: 


Parcelof his Prebend, for ſeventy Years;before the Statiitts,/and the Biſhops 
reciting” the Demiſe, confirmed ithe aid Demiſe: or Leaſe for fifty Years, 
and no more, and the Dean and Chapter like wiſe confirmed the ſame in 
the ſame Manner, it was held by all- the Juſtices, that; they might con- 
firm ſeverally, and that their Confirmation was extendible to the whole 
ſeventy Years z for whem they confirm Dimiſionem præditt', they confirm 
that Demiſe or Leafe, which comprehends. and inoludes the whole Term of 
ſevetity Tears, and thefl the Words pro Termino fifty! only, & non ultra, 
cotme too late, and: are repugnant to tie Confirmation: of Dimifſiongm præ- 
dic, which included the whole Tecra of ſeventy, Years; but je was agreed, 
that if after ſuch Recital of the Demiſe they had confirmed the Land to 
the Leſſee for fifty Years! only; this had been a good Confirmation for 
fifty 'Yeats-only;- and nooſuch Repugnancꝝ in the Confirmation; and. ſo 
if the Demiſe had beòn of thirty Acres, they might have confirmed the 
Leaſe db to one or more Acres or might have confirmed, all, or Part, 
on Contigiuns: and a Diverſity was taken between a bare Aſſent without : 
any Right or Intereſt, and an Aſſent coupled with a Right or Intereſt; Cre. Elis. 79. 
for the Termer? ww is tod perfect an: Act by his: Attorumſent, cannot p. N. B. 49; 
_ aſſent. for 4 Time, nor upon Condition; not- for Fart of the Thing Co. Lit. 343. 
granted; buinit ſhall enute abſolutely to allo 9 having but a b. 
| bare Ri hr veatmar qualify»or appottion-ic ʒ but che Biſbop,.:wholis.: Fa- 
tron; and the:Deah :and/1Chapter,;chave un Ttereſt in che Parſonage or 
Prebend, and every Part of t; ſor chen Patronihath 74 conferendi;s a 
2 Releaſe to the Patron: of an Amobing: im the Tief Vacation is good. 
and the Patton and Otdinafyi maybeliarge the Glebe: in the Time of Vaca- 
tion, and chetefore having an Affent elothtd With an ottreſt may qualify 
it as they pleaſe. Another Diffetenre was taken in the Caſta bebe men. 
tioned between A Leaſe for Tearband an Eſtate of Freehold or Inheritance: 
for if a Parſon or ' Prebendaryimike: a Leafeifor Years, Confirmation may 
be made of the Land, as has been ſaid, for a leſſer Number of Nurs, or 
of the Leaſe for à leſſer Number df Acres; for the Tears or Acres: are ſe- 
- veral; although the Leaſe of Term, or Eand are one; fo that if a Leaſe 
be made for five Years, rendering 201. per Annum Rent, the Years are ſe- 
veral, ſo that an Action of Debt will lie for the Rent every Lear; hut if a - 
Parſon of Prebendary before the Statutes had made a Leaſe for Life, a 
Gift in Tail, or a Feoffment in Fee, and Confirmation had been made of 
the Land to the Leſſee, Donee or Feoffee for an Hour, this is good for 
Vor. III. 55 1 8 
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= . Page 385 7 — ; for the Beechold or — one and the ſame Livery, is 


intire, and then the Confirmation, which is an Act efdeſs Notoriery; caudot 
break ot diuĩde it; for ſuch Confirmation beiũg an Aſſent to an e 
_—_ the Whole, muſt extend to the Whole which. paſſed by the:AR.:c 


* 5 ho no Wii ow nb 3: Stud ons Jo: © (E303 * N 


„ie biyo n 10 . 8 
7 Wbat Eflaies. they who make ſuch Canfir mation are t have, 


Lot) vis 403 13h, 99 Q) 379 o It 


O13 1&8 4 14) 56.108 3 " 1 20 a, 5 


who make fuch Cen .ought, 6 Nag to 
cumb. 372. Make the Liſe efetually finding upon the Sueceflors, this-regards chiefly 


the Patron; whoſe Advowion,''or. xr Right of Patirdtage,. being; a Temporal 
Inheritance, and conſidered as ſuch, is to be verned by the ſame Rules as 
.: +, -> . ether Ten mporal Inberitances ave % and ore his Confirmation, being in 
n nature df inn 2 Charge upon the Advbwion, is to be directed by the Eſtate 
Ss, . he hath nee er andcan continue no eaſy n. that en- 

0 uren Mn 11150! 
C0. Lie. 30e.  Theteforvif the Patron be but Tenant in Tail, ot Technt far Life, his 
— Abr. ' Confirmarion ſhall bind only ſuch Incumbents as come inte the Church du- 
= R +, | Ting his own Life; and accordingly it was agreed, by Coke and Dadderidge, 
Kol p. chat if a Parſon makes a Leaſe for Years, which is confirmed by the Patron 
Bug. -gg;- and Ordinary, the Patron being Tenant in Tail, and the — and Parſon 
Leon. 234. both Ge, and the Iſſue in Tail doth preſent another, his Preſentee! ſhall hold 
che ReRory diſc of ſuch Leaſe and alſs they agreed; thay although 
the Iſſue in Tail, after a Preſentation, levies a Fine, yet the . 
Conuzee, when the Chorch becomes void agiin, ſhalb hold it. diſcharged ; 
becauſe the Confirmation was defeated by the Preſentation of the Iſſue in Tail 
| before the Fine levied; but if the Patron, Tenant in Tail; diſcontinues the 
Eſtate-'Tail, the Leafe confirmed by him ſhaB Rand good durin _ Diſcon- 
tinuance; or if the Eſtate · Tail be barred, it ſhall Rand gaod for the whole 
Term; for now the Eſtate of the Patron, in reſpect whereof, the Eſtate was 
_ only vdidable by the Preſenter: of te live in e r N e 


and unavoidable Fer. ir 537 10 4p1tzoH a5ut 11 | 
Co. Lit. 300, © 80 if the Patrob had a conditional Eftneio tha. Advoyſon, 8d he . 
b. Arme a Leaſe of the Parſon s, and aſter the Condition is broken, Mis de- 


feats alſo his Confirmation, ſo that the ſucceeding locutabent ſhalt not be 
bound by it; for his Confirmation, which was in virtue af, and; devived 
dr el ke Kha in de Advowion, could not be mes Eg NED that 


3 . Eftare/Kſebf was, © 8 

Dyer 3% If the Chaplain/ of: aChantry 1 "9 Chapel, that? was: a Donative; had 
Rot. Abr. 3 a Leaſe for Years before the Diſſolation of Chantries, and the Patron 
480. of the Chapel, being ſerſed of che — is Tail, had conſirmed it, this 


meuld not have d che Ohe ſſue in Tail; becauſa the Tenant 
AI dee AS of ki bind Lu in Tl de is Dat 
and in ſuch Caſe, it the Parronage of che ive came to the King, by 
the Statute of Chamries, neuker * nor his Clerk, ſhould be, hound 


by the faid Leaſe z 1 buf the: Donor ied a Fine after the Confirma- 
tion, by which che Iſſue in Ten urs peu from: avoiding the; Leaſe, the 
Kiog — ſhatl be bared ; and as the iſſue in ihe other Caſe would not have 
been bound, no more would the King, who cgmes in ſubject co all the Ad- 
van or Diſativan the Iſſue in Tail was capable * liable to. 
I Tenant in Tail of an Advowſos, and the Son and Heit apparent, join 
| * a Grant of the'next Avoidance, and after the Tenant in Tail dies, the Son 
| Sal} avoidithe Gray becauſe he had n inthe Advovios at the Time 
ef the Graut made. \ \ ov By 11141 1191 ©; ; 4 262 
* Page 386 * Parſon makes : a Liake for Yeats, 3 there b 2 three Coparceners or 
Tenants in common, who are Patrons, all ought to join in ehe Confirmation, 


Rol. Abr. 
842. 
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per Ce: ; 97810 if 7 a Compoſition t to lent by Turns, — if a 
Tat confirmed bin that hath the next ' when the Church voids 
ſhall not be good d'his Preſentee. But in the firſt Caſe ic is held; that 
if one of the Pane, and the Ordinary, confirm the Leaſe, and the Par» 
ſo dies, and then the Ordinary collates by Lapſe, this Confirmation by che 
one Patron is good, and that the Collatee Wel not avoid ity and; this ſaid 
there to be adjudged upon long and good Argument, And the Cafe cited fot 
is . and Lucas; Long docs 9 to be 1 08 in Leonard, 
t is there ſaid to be ad} hourned E wir for he Ordinary hate 
no W reſents 10 Right of and therefore his eee 5 


44 £ 


before Coll or e, ſo as. che mein _—_ to che King: E 
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| 05 ed. 1 the es her Weep "vor be Hers bor, their Preſenrces, v9 


; Nog 0h deu el ride — — &f — © Adrien Moor67,481 
is hm, et 4 before he 1355 he Hath granted àway the next Avoid- _ ** d. 
ance, h Confirtization of the P Lale will net be good 10 bind the ( 


Puſkrtee of te Gragter of rhe next-Kvoidince, ute, ſack Gtoe goth — * 
alſo « confirm z! act I the Preſentee df Hm that hath the next Tut doth Rot. Abr. 
enter and aid ſdef Leaſe (a8 he well may) and then dies, and the Patron 480. 
of the Fee e a'tiew Incuinbetit, whois admitted; inftitined. and in- de li. 46.4. 


ducted, tig nen Tncumdent fall hold'the Beneßee diſeharged of che Leak, lieb., 
as his Predeceffor fhould have done, &. H he Ty the Preſentation 

and Admifſion of the Patron and Ordinary, who 

if the Biſh 
made by che Par Parſon, the Bi oP; Dean and Chapter had. granted' the next 


tharLzafe::.'$0 


were Patrop in Right of his Biſhoptick; ahé after ſuch Leaſe, 


Avoidance ro another, and then after they had al | corfiritied the Leaſe z' yet 


- upon the Incymbent's Death, if the Grantec of ehe nexx Avoidaries preſents, 


and the Cler 4 inſtituted, and duties; and boids the Leaſe, ic 
. never ta 


place "againft any fubſequent Incumbent, thouglr he 


i by by the Nis Patron le eule ſuch Leaſe: BY Reaſon ofthefe 
$ is, becauſe the Grantee of the next Avoidarice, and his ntee, come 


85 by Title paramount the making o perfecxing of weh Leaſe; and the Pre- 
ſentee, or Parſon, having the"whole Fee in Rim: when he had once defeated 
the Leaſe, ir ſhall never after reyive or take plate a ow any fubſequentIn- 


cumbent; and though Littleton ſeri to be of Opinion, that che > Parfon 
hath not the Right of the Fee. ſimple in him, yet he explains himfelf-to 
mean as to the bringing of a Writ of Right; for . it is the Act of 
the Parſon which charges or gives, ang the Patron and renz g do only 

aſſent, and then the Leaſe veg avoided by him who Hat Fee-Gmple 


of thar Land which wa 110 leaſed it can never after be ſet vp again, being 
cotally defested by hjs 


tle Paramputit, Another Reaſon may be, that ha- s Page 387 
ving grab ted the next Avoidance before ſuch Leaſe made or perfeQed, the 


Stantee is now become thee preſent Patron, an den. to cohcur in all Acts 
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Leaſes and d Texms fox Years. 
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 fnc otherwiſe the: Conformation Þ not comple a and he [7 eaſe, j then 
| nable to Avdiganpe for want thereof... 3 
Rol. Abr. Af a Church be full of a Parſon; and 051 bother. de 1 and 
| on 6 iaducl ed, and hecmakes a Leaſe for Years, whic 18 e ed made as 8 . 
— ron and . yer. the Leaſe i ie; becauſe he who Nh made N 


* 11 JIG: 


Rol. Abr. So if «Chureb be wi. anf one enters vel occupies of Pager own Wrong, 
477. without any Preſestation or Inſtitution, and occupies, as Parſon, 10 Fake 
be Se 3+ -a' Leaſe: for Tears, which is confirmed by the Patron and. in 
Degg. 120. this is void, becauſe the Leſſor was no Incumbent; for none can be Parſon 

ot Incumbent without Preſentation or Collation, and. ſo. he had nothing in 
the Parſonage ; ſo a Leaſe by a Parſon, Vicar, Prebend, Ic. before In- 
Auction or Inſtalment, though confirmed, ſhall not bind the Succeſſor, be- 
(cauſe till then they have nothing in the Temporal Poſſeſfions. © 
91 H. 6. 33- But if a Church be void, and one preſents by, Uſurpation, and the incum · 
Kel. Ab bent of the Uſurper, after Admiſſion, Inſtitution and Induction, makes a 
480. Leaſe for Yeats; which is confirmed by the Uſurper as Patron, and by the 
Ordinary, and after, in a Quart Impedit, the true Patron recovers, and re- 
| moves che Incumbent ; yet ic ſeems the Leaſe ſhall ſtand, becauſe there was 
a Patron de fla, who made and confirmed ſuch. 1 caſe, and ithe Parſon 
coming in by all the Solemnities. of Law when the Church was void, ry 
People could take notice of no other, and therefore all Acts done by bi 
; confirmed, are good; but Rollis cites this Caſe, that the Succeſſor | 
of the rightful Patron, after * ſhall grond ſuch Leak le i 
was not made or confirmed by a rightful. Parſon or Patron; 3: 4deo S 15 

Dyer 2 King Ed. 6. being Patron of ROY of an ede by 5 

Plow. 400. ters Patent grants the Advowſon co gh Biſhop of, baer F ud Li 55 

2 Lit. 352. and his Succeſſots, and grants that after the F.. the Chor 

| ace. a; Death, Reſignation, or otherwiſe, that the, ſaid Biſhop, and his Wege 
ſhould hold the ſaid Church in Proprius Ulus ;. the Biſko after, by. Inden- 
ture, makes a Leaſe for-forty Years, to N ſuch 4 Time as the ſaid 
Parſonage ſhould come to the Hands of him, qr, his Suecceſſors, d Raab. 
Reſignation, or otherwiſe; andl this is gabel by.che Dean and c hapter; 
the Biſhop: dies, then the Incumbęnt dies, and the Succeſſor, of the Biſhop 
enters, and makes a Leaſe for. twenty-one Years, Se And by the Juſtices 
it was held. that the firſt Leaſe was abſolutely, void; for the Leſſor had 
nothing in. the Parſonage Impropriate during the Life of the Incumbent, and 
- he' ſurvived;the Leſſor, and; therefore it. ag ne rey take effect; and it 
could not be good by Eſtoppel; bepauſe the Truth of the Caſe appeared i in 
the Indenture of Leaſe itſelf, that he had nothing during the Incumbent” 3 
Life; which Caſe further proves that. the whole Fee is in the preſent In- 
* cumbent ; and, as in. the Caſes befo mentioned, the Avoidance of a Leaſe 
by the preſent Incumbent ſhall be an Avoidance of it for ever; ſo in this 
- Caſe for Want of the ;Prallens: lacymbeng's Jounng, che Leaſe ſhall never 
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10 22 4117 + 243 een 1005 * g 15 . n 
rst! 11 50 . At what Time! ſuch Confitintiob is by be made. | 


1197} — 1 


. 300 As to the Time rg geo all l it is not . 
» whether it be. fore or after, the oe of the Leaſe, which is to be ſo 
confirmed, ſo it be ae in e of the Parties vb make the 

= 2 Leaſe, 


WY 


cordingly, this was good, and ſhould bind the Succeſſor, though this was 


16 3 _—_— ä * ae £5 err 


| Leaſes and Terms foz Dears. 
Leaſe1;for the Confirmation is but an Afencor Agreement by Deed co che 
making ſuch Leaſe or Grant, and not a Confirmation of che Eſtate irſelf | 
as will appear more fully by the following Caſes and Diverſities. | 


If a Diſſeiſor makes a Charter of Feoffment to 4. with a Letter of At- Co. Lit. 301. 
torney to deliver Seiſin, and, before Seiſin given, the Diſſeiſee confirms the a. ; 
Eſtate of A4. or the Deed made to A. this is clearly void, though Livery be 3 Leon. 17; 
made after; for this muſt enure as a Confirmation of the Eſtate, which 9 0m 7 4 | 
not be good before the Eſtate paſſed, which before. Livery it did not; but 2 
if a Biſhop had made a Charter of Feoffment before the Statutes with a 

Letter of Attorney, and the Dean and Chapter, before Livery, confitm the 
Deed, this is a good Confirmation, and Livery made after is ſufficient; ſo 
if the Biſhop had granted a Reverſion, the Dean and Chapter might con- 
firm the Deed or Grant before Attorament. 


* ; 


So if a Biſhop at the Common Law had granted Lands by Deed to the Co. Lit. 3ot. 
King, and, before Inrolment, the Dean and Chapter, by their Deed, con- = 
firm the Deed of the Biſhop, and after the Deed of the Biſhop is inrolled, Rol. Abr. 
this is a good Graat and Confirmation ; becauſe, as to the 3 478, 5 5 
a perfect Deed, and therefore capable of being confirmed; though to en- "nnd, 240; 
able the King to take, there wanted Inrolment, which might be at any Dimmoct's 
Time after; the ſame Law, if the Biſhop had made a Leaſe for Years to Caſe. 
the King, Confirmation of the Leaſe before Inrolment would be good. 
So if the Patron and Ordinary had by Deed given Licence to the Parſon Co. Lit. 306. 
to grant a Rent- charge out of the Glebe, and the Parſon had granted it ac- b, ov | 
| Rol. Abr. 
not a Confirmation lublequent, bur a Licence precedent. res | 30 5 5 
. 21 1 W | 2 me 1 | Bro. Nev. 
So if a Biſhop makes a Leaſe for Years at this Day, which needs Confir- Ca/ 201. 
mation, and the Leaſe is made on the ſecond of May, and confirmed on Owen 33- 
the firſt of May, this is a good Leaſe, by Catlin and Soutbeot; but Hra: 
objected, that a Leaſe cannot be confirmed before it be made; to which 


they replied, that the Aſſent before was a good Confirmation of the Leaſe | 


ms ½ fs 5. it . 
So where a Biſhop, made a Leaſe the ſecond of May, which was con- 
firmed the third of May and ſealed the fourth of May, this was held a 
Confirmation. 1 of xd 3 | 
So where the Deed of Confirmation bore Date before the Deed confirmed, 1 H. 6. 8. 


but by Agreement the Deed confirmed was firſt delivered, the Confirmation Rol. Abr. 


was held good; for a Confirmation is but a mere Aſſent by Deed to the 280. 
Grant, and therefore may be either before or after the Grant or Leaſe it- mew 28 
ſelf, or at the Time of the Leaſe or Grant; as if a Parſon makes a Leaſe, 

with the Aſſent of the Patron and Oidinary, this is a good Confirmation; 


and ſo where the Dean and Chapter are to confirm likewiſe, if their re- 


ſpective Seals are affixed. 


And yet it hath been holden on the contrary, that if a Confirmation Rol. Abr. 


be made and delivered before the Grant or Leaſe to be confirmed, that ** 


o. | 
this is not a good Confirmation; and though, after the Grant or Leaſe, the 48 
Deed of Confirmation be delivered again, yet that will not make it good, 


for that it was a Deed by the firſt Delivery; and the ſecond Delivery 


will not make it good as an Aſſent, becauſe the Aſſent ought to be by 


Deed, and the firſt Delivery was void; but that Confirmation may be | 
made before the Grant or Leaſe be confirmed; the other Caſes are * Page 399 
_ expreſs, and the Reaſon of the Thing ſeems likewiſe to make for it; for | 


the Confirmation being nothing but an Aſſent or Agreement that the 
Biſhop or Parſon may make ſuch Leaſe, &c. when this Aſſent appears 
under Seal, and a Leaſe, &c. made purſuant to it, there can be no Rea- 


ſon to impeach the Leaſe after, which has all the SanRion that the Law 


Vol. III. . requires 


Leaſes and Terms tm Mears. 


requires, viz. the Concurrence and Aﬀent of the Perſons appointed by 
Law to that Purpoſe, and before or after are only Circumſtances of Time, 
which ſeem not material when the Aſſent, Which is the Subſtance, ſul. 
ciently appears. „ | „„ 
Moor 66, pl Therefore if a Biſhop makes a Leaſe for twenty-one Years according 
180 to the Statutes, and after makes a concurrent Leaſe' for Years of the 
ſame Land to another, and after, before any Confirmation of the ſecond 
Leaſe, the Biſhop makes another concurrent Leaſe to a third Perſon, which 
is immediately confirmed, and after the ſecond 'Leaſe is confirmed alſo; 
in this Caſe the ſecond Leaſe ſhall be good and effectual by the Confirma- 
tion, although the laſt Leaſe was confirmed before it, becauſe the Confirma- 
tion adds nothing to it, nor conveys any Intereſt, but only makes it more 
perdurable and effeftual. 12 e ene 
5 Co. 15. And upon this Reaſon it hath been adjudged, that Leaſes made before 
Newcomen's 13 Eliz, cap. 10. for more Years than are allowed thereby, being confirmed 
8 18. * the ſaid Statute, are good, and ſhall bind the Succeflor ; for the 
Higgins ver. Confirmation 1s only an Aﬀent, and when it is made relares to the wes. 
Grant. of the Leafe, which being before the Statute, remains at Common La 
ro. Car. 38, and by conſequence binds the Succeſſor; alſo ſuch Confirmations being 
Cro. Jac. 53. only — perfect Leaſes made before that Statute, are not within the Intent 
5 thereo . 90 — * 2 N f Oe K+ © 3 
ro. Eliz. Sg where an Archdeacon, Impropriator of 'a Parſonage, 12 Elia. let 
Lebe pl. 636. Part of his Glebe for fifty Years, and the Biſhop, Patron of the Arch- 
Sir Edward deaconry, and the Dean and Chapter, 15 Elz. confirmed that Leaſe, 
Dea and and then the Archdeacon died; and it was held, 1. That the Statute 
Eakinſial., 1 Fliz, cap. 19. extended only to the immediate Poſſeſſions of the Biſho 
rick, and here the Land. let was not any Part of the Poſſeſſions of 
Biſhoprick, but of the Archdeaconry, and the Confirmation, though it is ne- 
ceſſary, yet at moſt it amounts only to an Aſſent, and the Intereſt paſſes 
from the Archdeacon and not from the Biſhop; but if the Biſhop had been 
diſſeiſed of any of the Poſſeſſions of the Biſhoprick, and after had confirmed 
the Land to the Diſſeiſor, this would not bind his Sueceſſors, becauſe 


and that Statute reſtrains only from Alienating, not from Confieming.” 
Co. Lit. 31. But if a Biſhop, Parſon, or any orher ſole Eccleſiaſtical Corporation, 


Degg d, ought to be made in the Life and during the Incumdeney of the Leſſor, 
7 hc lac for after his Death, Reſignation, vation, or other Amotion, the 
Book the Leaſe is become void for want of Confirmation; and then Confirmation 
contrary is made after cannot revive it, though it be made in the Vacation before any 
held by Succeſſor comes in. EM) en e IO, 
Clench, 4 CS Bs 2 e — „ T5 8), HINT -00T& 1+ 1 * | 
5 Co. 15, But if a Parſon makes a Leaſe for Years, which is not confirmed by 
Cro. Car. 38. the Biſhop or Patron then in being, but by the ſucceeding Biſhop and 
ſucceeding Patron, this is a goad Leaſe, and ſhall' bind the Succeſſor, 
| becauſe che Leaſe was abſolutely good againſt the Parſon himſelf whio 
made it, and the Confirmation was only neceſſary to make it binding on 
the Succeffor; and in this Caſe, the Leaſe being duly confirmed during 
Page 390 the Incumbency, had all the Sanction the #4 os 3 for there is no 
prefixt Time for the Confirmatich of fuch Leaſes, ſo it be made during 
the Life and Tncumbency of the Leffor, - e 
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5. How. fa i a Regard is to be ed to the true Namigg of the Cote 
potation or Perſons who do confirm. 5 


Herein we ſhall, only obſerve, that 888 pee ns 5 * Bro. Tit. 

and Chapter, Mayor and Commonalty, Warden and Fellows, Ec. may Leaſir 45. 

make or confirm Leaſes, without expreſling either the Chriſtian, or 2 * $3, 86, 

name of the Dean, Mayor, Warden, ay becauſe in their Politick oy HY 

Capacity, as a Corporation Aggregate, continue always the fame, 

ay ſaid never to die; but in Leaſes or Confirmations by a Biſhop, _ NS. 

Dean, Mayor, Cc. or other ſole Corporation, both theic Chriſtian and But for this 

Surname, or at leaſt theit Chriftian Name, ought to be expreſſed, becauſe 2 Head of 

| they are ſubje to Death and Succeſſion, &c. and therefore muſt be par} b. 
ricularly named to ſhew whe — Sc. it was; and ſo ſome hol * 5 

in che firſt Caſe. 1 
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¹⁰ of void 02 voidable Leaſes by cala 
3 Perlons : : And herein, 


. whom Leaſes not purſuant to the Statutes, or bel. 
5 _— are void of only voidable. OT ER 


ER E it is to be lead, that i a Biſhop grants hs next Acid Oo; Elin. 
ance of a Church, which is not warranted by 1 EAA. r 5 ok: 
It is a Thing which lies merely in Grant, our of which n6 5 ut Lan de 04 TY 
ſerved ; or makes a Leaſe of the Atdvowſon of z Church; or 1. 2 80555 IS. ; 
Annuity out of the Pofleſſions' of his Biſhoptick, or makes 4 
Tithes for three Lives, or a Leaſe of bag orhet of his Poffelfioris not e 
purſuant to all or any of the eight Rules before · mentioned ; yet in nojje ON 585 
of theſe Cafes is ſuch Leaſe or Grant void or voidable by the Biſk _ 2 
himſelf who made it, but remains good againſt him during Tine as H 1 | 
he continues Biſhop ; but as to rhe Succe of the Biſhop, ſoch Leikes © Co. 1 45. 2, 
5 dt fits are void or voidable, as the Caſe happens to be, N will appchr 10 Co. 59. b. 
er; and the Reafon fuch Leaſes or Grants art good againſt cheBifhdp 2 Leon. 138. 
ewes] ho made them, is becauſt they were fo at the'Comctivh Law, Neu, 208. 
and the Statutes were made only for this Benefit of the Sucteffors, that they 1 
ſhould not be bound by the As uf their 9 which might turn Keb. 182, 
do their Prejudice and Diſdvantage ; but not to give the Biſhop hitmſelf 1700. 73. 
| Power to avoid or derogate from his owh Acts, which would * inſtall * 
Rules both of Law and 2 a0 and therefore was not within the gs 
of the faid Statutes; for then he would be im lars by Act of Pi 
ment to do wrong to other Perſotis, which ix nnvt be prefurhed the Par- 
ne, intended to allow. AIST 190 
So where a Biſhop, by. Deed inrolled, ve Lands to the Queen, Wich- Rol. Rep. 
out the Conſent > the Dean and Chapter; yet it was held that this was 151. 
good againſt rhe Biſhop himſelf who fade ſuch Gift. 
* So for the Reaſons before-menriohed; chough the 13 Fitz. 28 10. fo . * Page 39 
that all Leaſes, Gifts, Grants, &c. made by any Perſons or Corporations TIEN 
therein mentioned, contrary to the Tenor of * Act, =_ roſe ytterſhWot 
void and of none Effect to all Incents, Conſtructions add” 1 Pont 1 
hath been adjudged; that a Leaſe made by a Dean and Chapar 3 1 a1 ON by 
. faid Statute ſhall not be avonied, not any Covenants therein com, — 308. 


3 | during Co.Lit.45.a, 
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— T7 th * 


during the Life and Continuance of the Dean that made the Leaſe; ſo that 
if they have made a Leaſe for Years of any of their Poſſeſſions, and before 
the Expiration thereof make a concurrent Leaſe alſo for the ſame Lands, 
and then make a third Leaſe for Lives, with expreſs Covenant, that the 
Grantee for Lives ſhall enjoy the Land againſt the ſecond or concurrent 
- Leaſe, and Grantee for Lives being in Poſſeſſion is evicted, and brings 
Covenant againſt the Dean and Chapter; in this Caſe, though the Leaſe 
for Lives be void by the 13 Eliz. cap. 10. yet it was agreed by the Juſtices, 
that becauſe the Dean who made the Leaſe for three Lives was living, 'and 
continued Dean at the Time of the Eviction, that the Leaſe was not void, 
and by conſequence an Action was well maintainable againſt the Dean for 
ES Breach of the Covenant therein contained. e 
11Co. 67,78. So where a Maſtet and Fellows of a College, by Deed inrolled, made 
$ FR SA Leaſe for Years, not warranted by that Statute, and afterwards ſuf- 
171. P fered a Fine, and five Years to paſs without Claim; though this was void 
againſt the ſucceeding Maſter, yet by Conſtruction the Leaſe and Fine 
were held good againſt the * (chough it be a Corporation aggregate 
that never dies,) during the Life of the Maſter, who was Party to the 
Leaſe, and made no Claim, becauſe he was the Head and principal Part of 
the Corporation. | 


Hetley 24 So if a Dean, Archdeacon, Prebend, Parſon, or other | ſole Corpora- - 
Co. 43 . tion, make Leaſes of their ſole Poſſeſſions, not warranted by the ſaid 
_ 380. Statutes, yet they ſhall bind themſelves during their whole Time, becauſe 
the Statutes were made to provide chiefly for the Benefit of the Suc- 
ceſſors, and not to relieve the Parties themſelves againſt their own Acts 
or Grants; though it is held by Popham, that if a Parſon made a Leaſe 
without reſerving any Rent, that this ſhould not bind even himſelf; but 
Mod. 204. But where there is a Chapter that hath no Dean, as the Chapter of the 
1 5 io Collegiate Church of Southwell, there Grants or Leaſes made by them con- 
Leda. 308. trary to 13 Eliz. cap, 10, are void ab initio againſt themſelves; and ſo of 
Co. 6o. Leaſes or Grants by any other Corporation aggregate, who have no Head 
Lit. 45. 2. or principal Perſon; for they muſt be either void ab initio, or good for 
325. b. 341+ ever, becauſe they continue always the ſame, and one has no Superiority or 
Power more than another; but in caſe of a Dean and Chapter, Maſter 
and Fellows, Sc. though they are a Corporation Aggregate, and never 
die, yet Leaſes or Grants made by them, contrary to the ſaid Statutes, 
\ . ſhall. bind during the Time of the Dean, Maſter, Sc. who was Party 
.' = thereto, becauſe Pick Dean, . Maſter, Sc. who are the Head of the Cor- 
' - poration, are ſubject to Neath, and Succeſſion, as other ſole Corporations, 
Al nd therefore ſhall have no Aid from this Statute to avoid their own Leaſcs; 
* .. but only, their Succeſſors, for whoſe Benefit the Statute was made, to- 
-..:: . gether with the Chapter, ſhall] have Power to avoid ſuch Leaſes, &c. but 
-  16the Dean and Chapter, Maſter and Fellows, &c. were all equally ſeiſed, 
-and the Dean and Maſter ſolely ſhould make a Leaſe, though it were in all 
Reſpects warranted by the Statutes, yet this Leaſe ſeems void ab initio at 
Common Law, becauſe the Dean, Maſter, Sc. had no ſole Seiſin whereof 
to make any Leaſe at all; but the Chapter in the one Caſe, and Fellows 
zin the other, having an equal Eſtate and Intereſt, ought to have joined 
in ſuch Leaſe or Grant, and for want of their joining, ſuch Leaſe or Grant 
" ſeems void at Common Law, as it would be for a Miſnomer, &c. and 
then the Leſſee cannot hold it againſt the Dean and Chapter, if they ſeek 
* ee e een 6 ot bn Ry e 5 
Page 392 As Leaſes and Grants, not warranted by the Statutes, are not void 
| 339+ . againſt the Leſſors and Grantors themſelves, ſo neither are Leaſes or 
_ © Grants made without due Confirmation, where Confirmation is neceſſary, 
but only by the Grantor's Death or Ametion. 
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If a Biſhop makes a defective or .voidable Leaſe or Grant, not only 7 Co. 7. 
the Succeſſor, but alſo the King, when the Temporalties come into his The Earl of 
Hands, may take advantage thereof, by avoiding them during the -— wh 
Vacancy of the Biſhoprick, in Privity and Right of the Biſhop ; but yet © * 
this ſhall not ſo abſolutely avoid the Leaſe, but that the ſucceeding 

Biſhop may make the ſame either good or void, at his Election, as to 

himſelf; and this either expreſly, as by actual Agreement to the Leaſe 

or Grant of his Predeceſſor; or implicitly, as by Acceptance of Rent in- 

curred after the Death of his Predeceſſor; or doing any other Acts, which 

amount to an Agreement in Law; and therefore this differs from the 

Caſes before put, where Avoidance of a Leaſe by a Parſon ſhall avoid it, 

not only for his own Time, but alſo againſt all his Succeſſors; ſo that 

they can never after ſet it up again, or affirm it by any Act of theirs 
whatſoever ; for the Parſon hath the whole Fee-ſimple in him as much 


as any of his Succeſſors can ever have; and therefore when he once avoids 


the Leaſe, as to the whole Fee-ſimple which he hath, he avoids it for 
ever, ſo that it can never after revive; but the King hath not the Fee- 
ſimple in the Temporalties, but only the Cuſtody or Guardianſhip of them 
during the Vacation of the Biſhoprick, which is but a temporary and qua- 
lified Intereſt ; and therefore what he does ſhall not be binding on the Suc- 


ceſſor; but if the Succeſſor himſelf avoids ſuch Leaſe or Grant, then it is 
'the ſame with the other Caſe, and' no ſucceeding Biſhop after can revive or 
ſet it up again, becauſe it was avoided by one who had the whole Fee- ſimple 


and Eſtate in him. BAS! | Eons 3-4-1 
But here a Difference is to be obſerved betwixt ſuch Leaſes as are 
actually void by the Death, &c. of the Leſſor, and ſuch as are only 


voidable; and here again we muſt diſtinguiſh, 1. Between the Perſon 


leaſing. 2. Between the Things leaſed, and the Leaſes themſelves; and 


becauſe the Common Law, with reſpe& to the three Diſtinctions, holds 


good ſtill, where the ſeveral Statutes ' before-mentioned are not purſued, 
we ſhall conſider how the Common Law ſtood in theſe Particulars, which, 


together with the Reaſons thereof, will ſhew how the Law is at this Day 


upon the ſaid Statutes. 


The firſt Diſtinction to be obſerved is babe the Perſons leaſing, that - 


is, between ſuch ſole Corporations as had the whole Fee-ſimple abſolutely 
in them, as Biſhops, Abbots, Oc. and ſuch ſole Corporations as were looked 


upon only to have a qualified Fee-ſimple, as Parſons, Vicars, Prebends, 


Provoſts in Cathedral Churches, and others who were Preſentative or Col- 


lative, and not Elective. 
As to Leaſes by Parſons, Vica 


rs, Sc. if by the Common Law any 


of theſe had made a Leaſe for Years of any of the Poſſeſſions of their Bro. Tit, 4e- 
Church, without Confirmation of Patron and Ordinary, Sc. ſuch Leaſes 7 No, 


20, 26, Tit. 


ww by their Death, or other Avoidance, had become abſolutely void with- Confirmation 


out Entry or other Ceremony, ſo as no Acceptance of the Rent, or 21, Tit. Dean 
other Act done by the Succeſſor, could affirm or make them good or 20, Fit. La- 
binding over againſt themſelves; but Leaſes for Years by Biſhops, Ab-, 18. 19, 32, 


bots, &c. though without Confirmation of the Dean and Chapter, or Aﬀent 5 


33» 52. 
N. B. 50. 


of the Convent, were not abſolutely determined by their Death, Sc. Plow. 264. 
but continued good till ſome Act done by the Succeſſor to avoid them; Cro. Eliz. 18. 
for they have, and always were allowed to have, the whole Fee-ſimple Foph. 121. 


Dyer 46,2 


and Inheritance of their Poſſeſſions in themſelves; and therefore before C3 Li 14 
the third Council of Nice, Anno 710, might by their ſole Alienation, 102, Oy 
without the Confirmation of the Dean and Chapter, have bound their 6 Co. 8. a. 


1 


; 1 
Vor. III. 


4 


; ® Succeſſor for ever; and though by that Council ſuch Alienations are re- Page 393 


ſtrained, as hurtful and injurious to the Church, and the Confirmation of Hetl. 88. 
the Dean and Chapter made neceſſary ; yet this is only quoad Binding the Roll. Abr. 
| 8825 W | | 


| _ 481. | 
nt 2 . : | Suc Rol. Rep. 
361. Bridgm. 94. 3 Co, 65. Raym. 166, 2 Keb. 325. 


— — 8 at. 
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Sucoeſſor; for the Fee · ſimple continues ſtill in them, and therefore Leaſes 


Vide the Au- So it was in Cafe of Abbats, Priors or Deans, Sc. where they were ſole 
thorities u - feiſed, if they had made a Leaſe for Years of any of their Poſſeſſions, this 
pra. had not abſolutely determined by their Death, &c. becaufe they had the 
whole Fee-fimple in them; and therefore ſuch Leaſes continued good till 
the Succeſſor came to avoid them, for want of Confirmation of the Perſons 
ſabſti tuted by Law for that Purpoſe. _ MS: 

Hard 156. Therefore where a Prebend made a concurrent Leaſe for Years of Tithes, 
Sir Joba Lim rendering the.antient Rent, without Confirmation of the Dean and Chapter, 
_—_— ang yet it ſeems to be allowed, that this was not abſolutely void by his Death, 
Heber, U. but only voidable ; and then Acceptance of the Rent by the Succeſſor 
ES will make it good during his Time; for Leafes not warranted by thoſe Sta- 
tutes remain at Common Law, which makes them only voidable, not 
actually void upon the Death, c. of the Perſon who makes tgje. 

T) be ſecond Diſtinction to be obſerved. is, between the Things leaſed and 

the Leaſes themſelves. > e **VVV 
Lide the . It has been before obſerved, that Lieafes for Years by Parſons and Vicars 
Books ſupra. determine abfolutely by their Death, without-Entry, or other Ceremony 
but if they make a Leaſe for Life or Lives, and die, or are removed, yet 
the Leaſe continues good till ſome Act done by the Succeſſor to avoid 
them; the Reaſon is, becauſe ſuch Leaſe for Life or Lives being an Eſtate 
of Freehold, 'could not paſs without the Solemnity of Livery and Seiſin; 
and therefore to defeat that, there muſt; be an Act of equal Notoriety, viz. 
the Entry of the Succeſſor; and by conſequence, if the Succeſſor before 
ſuch Entry accepts the Rent, or does any other Act ſignifying his Conſent 
to ſuch Leaſe, this affirms the ſame during his Time, ſo as he can never 
after avoid ĩt, becauſe it was only voidable, not actually void by the Leſſor's 
Death, &c. and confequeritly capable of an Affirmance; and the Law is 

the ſame at this Day, as to Things which lie in Livery. | | 
Cro. Fac.173, But as to Things which lie in Grant or Prender, there ſeems a Diverfity | 

Comp. In- between the Common Law and the Law as it ſtands at this Day upon 
_ 380-1- the before-mentioned Statutes; for if a Biſhop makes a Leaſe for Lives 
— — -of a Portion of Tithes, or other Things not manurable, reſerving the 

318. antient Rent, and dies, &c. and his Succeſſor accepts the Rent, yet this 
Bro. Tit. Acceptance ſhall not bind him, becauſe the Leaſe was abſolutely void by 
Leaſe 41. the Biſhop's Death, c. who made it without Entry, or other Ceremony; 
1 and the Reaſon of its being ſo abſolutely void is, becauſe the Things 
Jeaſed lying only in Grant or Prender, no Rent could be thereout re- 
ferved, recoverable by the Succeſſor; for diſtrain he could not, becauſe 
tthere was nothing wherein a Diſtreſs might be taken; and an Action of 
ah Webt would not lie, becauſe the Leaſe being for Lives, no Action of 
Debt was maintainable till after the Lives ended; and therefore ſince his 
eteptance of the Rent due at one Day will not enable him to fue for it, 
Ick afterwards denied, he ſhall not be bound by ſuch Acceptance; but if 
eue Tiches, or other Phings lying in Grant, had been let for Years, there 
the Saeeeſſor's Acceptance of the Rent would have bound him during his 
Time, becauſe! then he might have an Action of Debt for any Arrears 
that ſhould äncur after; and this Conſtruction ſeems to ariſe wholly 
e fromitke Statutes before mentioned, which, as appears before, were made 
$1 2  »wWhelly*to previde for the Succeſſor, that he might not be impoveriſhed 
9 Page 394 or prejudiced by the Acts of his Predeceſſor; for at Common Law all 
eßſes for Dives or Years, as well of Things which lay in Grant as of 

Pzhings which lay in Livery, were only voidable after the Biſhop's Death, 
. not actually void: and herein the Law at this Day, as to Biſhops, ap- 
I 5 f pears 
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pears to be the Reverſe of the Common Law as to Parſons, Vicars, &c. 
for as their Leaſes for Years were abſolutely void by their Death, Sc. but 
their Leaſes for Life or Lives only voidable; fo here the Biſhops 

Lives are abſolutely void by their Death, &c. whereas their Leaſes for 
Years are only voidable by their Succeſſor : But Quære whether the Com- 
mon Law made any ſuch Diſtinction as to Things in Livery and Things 
in Grant, either in caſe of Biſhops, or Parſons, Vicars, c. for the only 
Diſtinction taken notice of in the Books is, between Biſhops, &c. who had 
the whole Fee abſolutely in them, and Parſons, Vicars, &c. who had only 
a qualified Fee, and between Leaſes for Years by Parſons, Vicars, Cc. 
and Leaſes for Life or Lives made by them; but it ſeems clear, that if the 
Law be ſo at this Day as to Biſhops, when they make Leaſes of Things in 
Grant, ſo it is as to all other Eccleſiaſtical Perſons, (except Parſons, Vicars, 
&c.) within the Statutes before-mentioned, that Leaſes for Lives of Things 
in Grant determine abſolutely by their Death, for the Reaſons before given; 


but Leaſes for Years of ſuch Things in Grant are only voidable by the Suc- 


ceſſor, not abſolutely void; but as to Parſons, Vicars, Sc. Leaſes for 
Tears made by them, whether of Things in Livery or Things in Grant, 
determine abſolutely by their Death, if not duly confirmed, or the Statutes 
not purſyed, becauſe then they remain at Common Law, where their Death 
or other Amotion was an abſolute Determination of all Leaſes for Years 
in general made by them, and conſequently of Leaſes for Years of Things 


in Grant, as well as others; and this Diſtinction in the principal Caſe be- , Rol. Rep 
tween Leaſes for Lives of Things in Grant, and Leaſes for Years thereof, 161. 
by Biſhops and other Eccleſiaſtical Perſans within the ſaid Statutes (ex- Oi“ Caſe. 


on. 406. 
Cro. Car. 95. 


cept Parſons, Vicars, Sc.) that the one are abſolutely void by the Death, 
Sc. of the Leſſor, and the gther only vpidable, ſeems to be a reaſonable , 


Diſtinction, and to reconcile all the Books, which make ita great Queſtion, 10 Co. 66, 61. 
Jac, 173. 


if Leaſes in general by Biſhops, &c. not purſuant to the {aid Statutes, are C 


abſolutely void by the Death, Sc. of the Leſſor, or only vaidable ; for if 


Leaſes for Tears by them of Things which lie in Grant are only voidable, 


and not actually void, becauſe the Succeſſor is not without ſome Remed 

for the Rent, and therefore may adhere to that, if he pleaſes, and rn 
the Leaſe for his Time; much leſs are Leaſes for Years or Lives of Things 
which lie in Livery, (though the Statutes. are not purſued) abſolutely void 
by the Death, c. of the Leſſor, ſince in ſuch Caſes the Succeſſor has as 
full and ample Remedy for the Rent by Diſtreſs or otherwiſe, as he would 


have had if all the Circumſtances required by the Statutes had been pur- 


ſued ; and then guilibet poteſt renuncigre Juri pro ſe introducto; and if the 
Succeſſor thinks fit to wave the Defect of ſuch Circumſtances, and abide 
by the Leaſe, it would be unreaſonable, and againſt the Intent of the Sta- 


tutes, to put it out of his Power ſo to do, by making the Leaſe actually 


void, ſo as no Acceptance of the Rent, or other Act done by him, could 
affirm it; but where his Acceptance of the Rent at one Day will not help 
him to any Remedy for it the next, there it would be unreaſonable that 
ſuch an unwary Act ſhould ſtrip him of the Benefit intended for him by 

the ſaid Statutes, and where he had no Remedy for the Rent, ſhould have 
none for the Land neither, which would totally fruſtrate the Deſign and In- 
tent of the Act, and tend to the Impoveriſhment of moſt Succeſſors to 
' Eccleſiaſtical Perſons. e | Et 


But this Acceptance of Rent, which ſhall affirm a voidable Leaſe muſt palm 517. 
be by him who is perfect Succeſſor; therefore where the Sucoeſſor of a Biſhop ot x- 
Biſhop, before he had a Reſtitution of the Temporalties out of the King, /ir4 5 Caſe. 
accepted the Rent reſerved by his Predeceſſor upon a voidable Loaſe, yet * 


it was held, that not wichſtanding this Acceptance, he might well enter and 
woid the Leaſe; becauſe before ſuch Reſtitution he was not perfect Suc- 
9 | E ceſſor; 


ops Leaſes for 


Ed. 


Page 395 


Pr A pr Aa 


Leaſes and Terms foz Years. = 


„„ 


ceſſor; and then ſuch Acceptance of the Rent ſhall not bind him, any more 
than if he had been a perfect Stranger. „ 
11 Co. 79. 2. So where a Maſter of a College, or Head of any Corporation Aggregate, 
Rol. Rep. accepts Rent upon a voidable Leaſe made by his Predeceſſor, and the 
172. Magda- reſt of the Corporation, without Authority in Writing from the Corpora- 
8 tion to accept the ſame, this Acceptance ſhall not affirm the Leaſe during 
10 the Life or Continuance of ſuch Maſter or Head who ſo accepted it; for 
the Right being as much in the Fellows, or other Members of the College, 
as in the Maſter, Sc, himſelf, he cannot by any Act of his own conclude 
or bind them from their Entry upon any voidable Leaſe; alſo he himſelf, 
in their Right, may enter to avoid ſuch Leaſe, nowithſtanding his own 
Acceptance at-the Mm. 6k „„ 
Rol. Abr. If a Biſhop's Bailiff, of his own Head, and without any Order from the 
474. Bifhop, receives Rent upon a voidable Leafe made by the Ptedeceſſor of 
Hetley 24. the Biſhop, this ſhall not bind the Biſhop; but where a Biſhop made a 
Cro. Car. 95. Leaſe for Lives of certain Lands, Parcel of the Manor. of A. reſerving 
r _ ver. Rent, but not in all Things purſuant to the Statutes, and by conſequence 
— — voidable by the Succeſſor, and then the Biſhop dies, and another is made, 
and the Bailiff of the Manor came to him, and ſhewed him in eter] 
that there were certain Rents in Arrear of the ſaid Manor, and thereupon 
the Biſhop commanded him tq receive the ſaid Rents, which he did ac- 
cordingly, and, amongſt the reſt, the Rent upon the ſaid voidable Leafe, 
and after paid all the ſaid Rents to the Biſhop, without giving him Notice 
particularly of that Rent; yet this Acceptance ſhall bind the Biſhop, be- 
cauſe he ought to take notice what Leaſes are made by his Predeceſſor, and 
what Rent he himſelf received, for, if he had no Title, he ought not to 
| have received the Rent at all; if he had, he muſt be ſuppoſed to know it, 
and then his Acceptance of the Rent ſhews his Aſſent to the Leaſe upon 
. Eon ee rd | 
Poph. 11. Alſo it is to be obſerved, that ſo far as the Leſſor is bound by any void 
Leon. zog. of voidable Leaſes, fo far alſo the Leſſee, his Executors or Aſſigns, which 
ſoever of them have the Intereſt, are bound thereby, and no further; there- 
fore when the Leaſe is not void without Entry, if Rent be in Arrear after 
the Death of the Predeceſſor, the Succeſſor hath Remedy to recover ſuch 
Arrears, if he chuſes to affirm the Leaſe; but if the Leaſe be abſolutely 
void, the Succeſſor hath no Remedy at Law for any Rent incurred after 
the Death of his Predeceſſor. 895 e * 
Leon. 309, So the Leſſee of a voidable Leaſe, after the Death of the Leſſor, may 
maintain an Action of Treſpaſs againſt any Stranger, who ſhall enter or 
do any other Act of Treſpais upon the Land before the Leaſe be actually 
1 Becauſe his avoided T. 5 5 „%% kc nneo | 
Poſſeſſion in- 5 Vb | 
titles him te the Action of Treſpaſs, it being a poſſeſſory Action. 


1 
1 


2. By what Means and in what Caſes ſuch voidable Leaſes may 


$4 


be made good. 
| Dyer 239. This in a great meaſure has been explained under the foregoing Divi- 
= ſion; it remains only to ſhew, that, beſides Acceptance of the Rent, there 


Bro. Tit. Ae. are other Ways by which ſuch voidable Leaſes may be. affirmed, as by 
 ceptance 15. diſtraining for Rent due at the Death of the Predeceſſor, or by bringing 
2 an Action of Waſte againſt the Leſſee; or, in caſe the Leaſe be for Life 
or Lives, by bringing an Aſſiſe for the Rent due after the Death of the 
Predeceſſor, or Acceptance of Fealty from the Leſſee; all theſe amount to 
an Aﬀfirmance of ſuch voidable Leaſes, and make them good ing 2 
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® Perſon who ſo affirms them, for his own Time, becauſe-theſe Acts ſhew a * Page 396 | a 
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ſufficient Intent in the Succeſſor to continue and acquieſce in the Leaſes 
made by his Predeceſſor. ee BIG e ee Dat ee 


z. The Manner of avoiding ſuch Leaſes as are only voidable. 


This may be done either by Entry, where the Leaſe is of Things cor- 3 nd 
poreal and' manurable, or by Claim where the Leaſe is of Things incor- K 
poreal; as where a Leaſe for Years is made, rendering Rent; upon Condi- and Vrighr. 
tion to be void for Non- payment, this Leaſe ſhall not be void without a Dyer 28. 2. 
Demand made of the Rent; for if it were otherwiſe, it would be in the in Margin- 
Power of the Leſſee to make the Leaſe vdid at any Rent Day he thought 
fit, and ſo to add the Wrong of making the Leaſe void to that of Non- 
payment of the Rent. J7%7%SSSS0%7Sdĩ6ꝙ70eG„ 08 3% 169.3 

And where an Entry is to be made, this may be done either by the Moor 52. 
Bailiff of the Party that would enter, or by other Perſons deputed for Dyer 223. 
that Purpoſe ; but a Bailiff, merely in virtue of his Office, cannot make 
an Entry for his Maſter without ſpecial Warrant, becauſe his Office is to 
manage his Maſter*s Lands, and to take the Profits thereof to his Maſter's 
Uſe; but to gain new Lands, which the Maſter had not before, does not 
belong to his Office as Bailiff ; beſides, ap Entry being a Thing which the 
2 or may not make, his Bailiff ſhall not determine his Election 

crein, 2 4 vs Nan * aK UD welt: £5 oe | 
Where. a Corporation Aggregate have Title of Entry to avoid a Leaſe, Rol. Abr. 
they cannot command their Bailiff to enter, unleſs it be by Deed; for their 514. b. Dun- 
Parol Command in ſuch Caſe is void, and the Entry thereupon tortious, ber ver. Smut. 
becauſe as a Body Politick they are inviſible, and incapable of Acts as = Is 
Natural Perſons are: But yet, per Curiam, if one diſtrains as Bailiff to a 6 Ky 38. * 
Corporation, though in Truth he be not Bailiff, yet he may make Conu- 4 Co. 119. 
zance as ſuch, and if the Corporation agree thereto, it is good withuut 
Deed, becauſe the Command he had in fuck Caſe is not traverſabſ ee. 

But a Biſhop may by Parol command his Servant to demand a Rent 4 Leon. 18 i. 

or make an Entry, and this is good, becauſe as a Sole Corporation he is Weed verſus | 
capable of the ſame Acts as all Natural Perſons are Ct 
A Dean and Chapter made a Leaſe for Years, rendering Rent, and Cro. Eliz. 
for Default of Payment the Leaſe to be void; the Rent was in Arrear, 167. 
and not paid; then they made a new Leaſe to another Perſon, and 2 Leon. 97. 
affixed their Seal to it in the Chapter-Houſe, before any Entry made 5, 
upon the firſt Leſſee, and at the ſame Time made a Letter of Attorney , 
to one to enter and make Delivery of this Leaſe upon the Land, who 
accordingly did it, And it was objected, that this ſecond Leaſe was void, 
becauſe the Deed being perfected as the Deed of the Corporation, by their 
affixing their Seal to it, the Delivery after by the Attorney was void, it 
being perfect before; and the firſt Perfection of it as a Deed could not 
make it a good Leaſe for Years, becauſe the firſt Leſſee was in Poſſeſſion, ; 
and they made no Entry to avoid it; but yet per Curiam it was held to 
be a good Leaſe, and that there was no other Means for a Corporation | 
to make a Leaſe but this; and Gawdy ſaid, it was not the Deed or Leaſe Dav. 44+ 
of the Corporation till Delivery, as of another Perſon; and therefore * 
where it is ſaid in Davis 44. to be agteed, that if a Dean and Chapter mon Gregory, 
put their Chapter Seal to a Deed, this is a perfect Deed thereby, without Vent. 257. 
any Delivery; this muſt be underſtood when the Dean and Chapter are 3 Keb. 307. 
in Poſſeſſion, not when they are out of Poſſeſſion, or have only a Right; Good verſus 
and ſo the Diverſity appears to be taken upon the Books; for otherwiſe _— R 
the Leaſe muſt be inevitably void in ſuch Caſe; for till it be ſealed, the Page 397 
Attorney cannot deliver it as the Deed of the Corporation; and if the 
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Sealing perfects it preſently as their Deed, fo that it cannot be delivered 
after, then it is void for want of an Entry, and ſo all Ways the Leaſe 
would be void; which would be a very unreaſonable Conſtruction, when 
it may be ſo eaſily avoided ; and in the latter Books it is ſaid, that though 
the Putting of the Seal of a Corporation Aggregate to a Deed carries 
with it a Delivery, yet the Letter of Attorney to deliver it upon the 
Land ſuſpends the Operation of it as an Efcrow till Entry, &c. but yer 
Leon. 306: . the Corporation, if they think fit, may after the Indenture of Leaſe in- 
Carter verfur groſſed make a Leiter bf Attorney to ansther, to ſeal and deliver it as 
Sa 1%. Weir Deed or Leaſe to the Leſſee upon the Land, without firſt affixing 
Prefdext, Ve. tlieir Seal to it; arid ſo it was done in the Caſe of the Wardens and Fel- 
of St. Jabs, lows of All Soxls Collegt in Oxford; but then, as it feetris, the Attorney muſt 
my rerſus affix the Cotporation Seal to it, and not any other Sem; but yet in one 
Lord Norris. Bock it is held per Curiam, that a Corporation Aggregate, as there the 
- Preſident, Fellows and Scholars of $4. Jobs's College in Oxford, making a 
\ Leaſe, are to ſubſcribe and ſeal it, and then deliver. it by their Attorney, 
having a Letter of Attorney for it, and that they could not deliver it in 
any other Manner; but whether the Attorney might alſo affix their Seal or 

not, is not mentioned in the Cafe, me-. | 


i 
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a 
particular Eſtate oꝛ Interest in the Lands 
leaſed : And herein, 


1. Of Leaſes made by Tenant in Dower or Curteſy. a 


8 to Which it will be ſufficient to obſerve, that if Tenant in Dower 
ceptance 14, or by the Curteſy make a Leaſe for Years, reſerving Rent, and die, 
The Tit. this Leaſe is abſolutely determined, ſo that no Acceptance of the Rent 
Pio ate 19: by the Heir or thoſe in Reverſion can make it good 1 though their Eſtate 


Cro. Car. 308, is quodam modo a Continuance of the Eſtate of t uſband or Wife, yet 


299. it is a Continuante of it only for Life, and they have no Power to con- 


Jon. 354. tract for, or intermeddle with the Inheritance, and conſequently their 
Vaugh. 80-1. Leaſes or Charges fall off with the Eſtate whereout they. were derived, 
8 and the Leſſee is become Tenant by Sufferance by hig Continuance of 
Poſſeſſion after. n 5 1 


2. Of Leaſes made by Tenant for Life. 


Poph. 15. Tenant for Life can make no Leaſes. to continue longer than his own 
Co. 147. Life; but if Tenant for Life makes a Leaſe. for twenty Years generally, 
2 and after he in the Reverſion confirms that Leaſe, and then the Tenant 
vol for Life dies, though this at firſt would have determined by the Death of 
the Leſſor, yet the Confirmation hath made it good and unavoidable for 

the whole Term; but if the Leaſe had been for twenty Years, if the 

Loeſſor Tenant for Life ſhould ſo long live, there if the Reverſioner had 
confirmed this Leaſe, yet it would not prevent its Voidance upon the 

Death of the Tenant for Life. The Diverſity between which Caſes is this, 

That in the firſt Caſe the Leaſe being made generally. for twenty Years, 


nothing appears to the contrary but that it was a good Leaſe for that 


Page 398 Time abſolutely z for the Death of the Leſſor, which would determine it 


| * ſooner, does not appear in the Leaſc itſelf ; then when the Reverſioner, has - 
| | a alone 
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alone could take advantage of that implied Limitation, thinks fit to wave 
it, and confirms the Leaſe, as it was made at firſt, for twenty Yeats abſo- 
lutely, this makes it bis ows Teaſe for ſo much of the Time as would 
have fallen into his Reverſion by the Death of the Tenant for Life, before 
the Twenty Years run out ; but in the other Caſe; the Dearh of the Tenant 
for Life being made the expreſs Limitation and Circumſcription of the 
twenty Years in the Leaſe irſelf, no Confirmation of that Leaſe, as ſo li- 
mited can enlarge it to extend beyond the Life of the Leſſor, that being 
the expreſs Determination affixed to it. OY od | 
And yet we find one Caſe where it is held, that if a Man makes a 10 Co. 49. 4. 
Leaſe for twenty-one Years, if the Leſſee fo long live, and after the 
| Leflor and Leſſee join in a Grant by Deed of the Term to another, 

and after the firſt Leſſee dies within the Twenty-one Years, that yet 
the Grantee ſhall enjoy it during the Reſidue of the Term abſolutely, 
Bat to reconcile this Caſe with the other, it muſt be intended, that in 
the Aſſignment no Notice is taken of the expreſs Limitation affixed to 
the Leak, but that they joined in an Aſſignment of the Leaſe for the 
Reſidue of the Twenty-one Yeats,' and then ir may well be conſtrued 
amount to a Confirmation zy the Leſſor for that Time, as the Leſſor may 
confirm the Land to the Leſſee for any longer Time, and thereby enlarge 
MCT oor TI er Co. 

If A. Leſſee for the Life of J. makes a Leaſe for Yeats by Indenture, Co. Lit. 44. b. 
and after purchaſe the Reverſion, and then B. dies, A. ſhall avoid "Own 6 Co. 15. a. 
Leaſe, notwithſtanding he hath now an Eftate capable of oppor ig the Rol. Abr. 
Leaſe for the whole Nenn, for he may confels th Lead for Years 4s it 28 
was, and avvid it by ſhewing his on Eftate in the Lands at the Time of 
chat Leaſe made, did is nor eftopped tb do this, becauſe an Intereſt piled 
from him, he well may confeſs and avoid, OP 

B. Tenant for Life of C. and ſſe in the Remainder or Reverſon in co. Lit. 45. a: 
Fee join in « Leaſe for Years by Indenture, this during the Life of C, is Dyer 234. b. 
the Leaſe of B. who then only had the preſenc Intereſt in the Lands, ind Moct pl. 196. 
the Confirmation of him in the Renter ot Reverſlon; but after the — 3 * 
Death of C. then this becomes the Leaſe of Hin in the Reverſion or Re: 6 Co. - | 
mainder, and the Confirmation of B. for the Leffors having ſeveral Eſtates 
in therm in ſeveral Degrets; the Leaſe ſhall be conſtrued to move out of 
each one's refpective Eſtate or Intereſt as they become capable of ſu pporting 
thereof, which is the moſt baãtural and uſeful Conſtruction of the Leaſe, 
eſpecially'as there-can be no Eſtoppel ib this Caſe; by repſog, of the ſeveral 
Intereſts which paſſed from each; and therefore during rhe Life of Tenant 
for Life, if the Leſſee, being evicted, ſhould declare of a Leaſe by bath, 
this would be againſt hith, as was athudged, becauſe for that Time it, was 
only the Leaſe of the Tenant for Life. 


Ee i 

3. Of Derivative Leaſes, or by one Who is but a Leſſce for Years 

As a Leſſee for Years may aſſign or grant over his whole Intereſt; ſo 774% Tit. 4: 

he may grant it for any fewer or leſſer Number of Years than he himſelf ferment and 
holds it; and ſuch Derivative Leſſee is compellable to pay Rent, per- Covenant. 
form Covenants, Gc. according to the Terms agreed in ſuch Grant. or 
Alignment; alſo ir is ſaid in (4) Brote, that a Termor ſv aſſigning (a) Bio. Tit. 
may diſtrain for the Rent, without any Power reſerved for that Putpoſe, Dr). 
though a Perſon who aſſigus his whole Intereſt cannot, becaufe he has nv 

Reverſion- BIR SOR Res — . 

* But ſuch Derivative Leſſee is not liable to the Rent reſerved on the + Page 399 

original Leaſe, otherwiſe than as his Cattle may be liable to a Diſtreſs for 
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2 Vern. 275. Rent-arrear to the original Leſſor, as any Stranger's Levant and Couchant 
374 & vide may be; for there is no Privity between him and the Original Leſſor, aa 
pre Eliz, there is between a Leſſor and Aſſignee ; and therefore ſuch a one, though 


Leon. 179. he take the whole Term, except one Day, ſhall not be liable to any of the 
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Covenants in the original Leaſe. | | TY 
Preced.Chan. Leſſee of a Prebend makes an Under-Leaſe, and the Leaſe being pretty 
3 far ſpent, he requeſted the Tenant to ſurrender, to enable him to renew, 
ag hogs 383, and offered to give any Security to grant him a new Leaſe for ſo many 
"KM Years as he had to come in his old one ; but the Tenant was obſtinate and 

would not, unleſs his Landlord complied with ſome Demands of his; upon 

which he brought his Bill in Equity to inforce him to a Compliance ; but 
my Lord Keeper ſaid, though it were a Benefit to the Plaintiff, and no Pre- 
judice to the Defendant, yet there being no Agreement in the Deed for that 


Purpoſe, he could do nothing in it. 


— — 
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But now by the 4 Geo. 2. cap. 28. ſect. 6., it is enacted in the Words 
following, viz. * Whereas many Perſons hold conſiderable, Eſtates by 
& Leaſes for Lives or Years, and leaſe out the ſame in Parcels to ſeveral 
t Under-Tenants, and whereas many of thoſe Leaſes cannot by Law 
& be renewed without a Surrender of all the Under-Leaſes derived out of 
e the ſame, ſo that it is inithe Power of any ſuch Under-Tenants to 
“ prevent or delay the Renewing of the principal Leaſe, by refuſing to 
& ſurrender their Under-Leaſes, notwithſtanding they have covenanted ſo 
to do, to the great Prejudice of their immediate Landlords, the firſt 
« Lefſees ; for preyenting ſuch Inconveniencies, and for making the 
© Renewal of Leaſes more eaſy for the future, be it enacted by the 
« Authority aforeſaid, that in caſe any Leaſe ſhall be duly ſurrendered 
* in order to be renewed, and a new Leaſe made and executed by the 
te chief Landlord or Landlords, the ſame new Leaſe ſhall, without a 
_ « Surrender. of all or any the Under-Leaſes, be as good and valid to all 
* Intents, and Purpoſes, as if all the Under-Leaſes derived thereout had 
* been likewiſe ſurrendered at or before the Taking of ſuch new Leaſe; 
and all and every. Perſon and Perſons, in whom any Eſtate for Life or 
| 2 Lives, or for Years , ſhall from Time eo Time be veſted by virtue of 
d“ ſuch new Leaſe, and his, her, and their Executors and Adminiſtrators, 
ſhall be intitled to the , Rents, | Covenants and Duties, and have like 
* Remedy. for Recovery thereof; and the Under-Leſlees ſhall hold and 
tt enjoy the Under-Meſſuages, Lands and Tenements, in the reſpective 
« Under-Leaſes compriſed, as if the original Leaſes, out of which the 
te reſpective Under-Leaſes are derived, had been ſtill kept on Foot and 
«**continued ; and the chief Landlord and Landlords ſhall have and be 
« jntitled to ſuch and the ſame Remedy, by Diſtreſs or Entry in and 
upon the Meſſuages, Lands, Tenements and Hereditaments comprized 
* in any ſuch Under-Leaſe, for the Rents and Duties reſerved by ſuch 
© new Leaſe, ſo far as the ſame exceed not the Rents and Duties re- 
* ſerved in the Leaſe, out of which ſuch Under-Leaſe was derived, as 
* they would have had in caſe ſuch former Leaſe had been till continued, 
„or as they would have had in caſe the reſpective Under-Leaſes had 
been renewed under ſuch new principal Leaſe ; any Law, &c. 


„ Of Leaſes made by a Diſſeiſor or Diſſeiſee. 


GN Art e $9406 128 | | : 

Co. Lit. 300 If a Diſſeiſor makes a Leaſe for Years, or grants a Rent-Charge, and 

Poph, 50. the Diſſeiſee confirms it, and, after re- enters, yet he ſhall not avoid the 

; | Leaſe or Rent, becauſe by his Confirmation of them he hath departed 
with ſo much of his antient Right, which incorporates and mixes with the 
Leaſe or Grant, ſo that be can never after avoid them, i 
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Leaſes and Terms for Dears. 


lf one be diſſeiſed of Lands, and whilſt he is out of Poſſeſſion intends o Page 400 
to make a Leaſe for Years, the Way is to prepare a Deed of Leaſe; and Co. Lit. 48. b. 
after he hath ſigned and ſealed it, before any actual Delivery thereof, Oro. Elis. 

as his Deed, to deliver it as an Eſcrow to a third Perſon, to. be delivered 5%, Ke 

as his Deed after Entry and actual Poſſeſſion taken in his Name, or Er. 
after Signing and Sealing before actual Delivery, he may make a Letter 3 Co. 55. 

of Attorney to a third Perſon, to enter upon the Land in his Name Ce. Eliz. 

and after ſuch Entry to deliver it upon the Land, or elſewhere, as his 


Dee, to the Leſſee, and though ſuch Letter of Attorney be affixed to the Array or 


rdgęg. 


Deed, and to make it an effectual Letter of Attorney, that muſt be 2 Bendl. 81. 

ſealed and delivered, yet the Sealing and Delivery of that by the Leſſor, Rol. Abr. 25. 

though affixed to the Deed of Leaſe, will not be conſtrued a Delivery of e legs 

the Leaſe itſelf, becauſe no ſuch Intent appears, but the contrary ; and EP 

therefore the Delivery of the Letter of Attorney ſhall have no. more In- 

fluence upon the Deed of Leaſe, than if it had not been affixed thereto; 

or ſuch Diſſeiſee may prepare a Deed of Leaſe, and at the ſame Time 

execute a Letter of Attorney to a third Perſon, to enter upon the Land, 

and after. ſuch Entry to ſign, ſeal and deliver the Leaſe as his Act and 

Deed to the Leſſee: And all theſe Ways are good, becauſe the Delivery 

is the eſſential and finiſhing Part of a Deed; and if the Poſſeſſion and 

Seiſin be reduced before that comes, the Delivery after is as effectual 

as if the whole Deed had been prepared and executed after; becauſe till 

the Delivery, the Deed took no Effect, and when the Delivery was, he 

was in actual Poſſeſſion, and conſequently might make ſuch Leaſe; but 

if ſuch Diſſeiſee, being out of Poſſeſſion, ' had ſealed and delivered the 

Deed of Leaſe as his Deed, though he had after actually entered upon 

the Land, and then delivered the Leaſe again as his Deed, yet no In- 

tereſt would paſs to the Leſſee by either of theſe Deliveries; for, as his 

Deed, it took abſolute Effect by the firſt Delivery, and then the ſecond 

Delivery, to make it his Deed, was void and to no Purpoſe; for a 

Deed cannot have two Deliveries; and the firſt Delivery, to make it a 

Leaſe, was void; becauſe he was then out of Poſſeſſion, and had only 

a Right of Entry, which he could not transfer to a Stranger; and 

therefore the Leaſe is abſolutely void to carry any Intereft to the Leſſee z 

and fo it would be, if aftef ſuch Delivery of it as his Deed, he had 

made a Letter of Attorney to enter and deliver it as his Deed upon the 

Land, for the firſt Delivery made it his Deed effectually; but that could 

paſs no Intereſt, becauſe he was then out of Poſſeſſion, and the fecond 

Delivery to make it a Deed, was void, becauſe it was his Deed by the 

firſt Delivery, and therefore cannot be delivered again; and Quere, in 

the Caſe above-mentioned, if the Letter of Attorney were at the Con- 

cluſion of the Deed of Leaſe, in the very ſame Parchment or Paper 

Whether the Diſſeiſee could diſtinguiſh his Sealing and Delivery of that 

as a Letter of Attorney, ſo that it ſhould not amount to a Sealing and 

Delivery of the Deed itſelf, and thereby make void any after Delivery, 

when the Poſſeſſion and Seiſin were reduced. - _. Ns 
The Heir after the Death of his Anceſtor; before any actual Entry, Plow. 137. 

may make a Leaſe for Years, becauſe the Poſſeſſion in Law was caſt | 

upon him immediately by the Death of his Anceftor, and none had 

Poſſeſſion in Fact; but if a Stranger had firſt entered by Abatement, 

then ſuch Leaſe made by him after would be void, becauſe by the 

Entry the Stranger gained Poſſeſſion in Fact, which deveſted the Poſ- 

ſeſſion in Law of the Heir, and ſo he had neither Poſſeſſion in Fact nor 

Law, whereof to make a Leaſe, and conſequently the Leaſe muſt be 

void. e | 5 — — 
If the Heir of the King's Tenant in Capite, or in Socage, before Bro. Tit. 

Livery, or after Office found, makes a Leaſe for Years, this ſeems to be 2 57˙ 
Vol. III. | | 6e good ED 


Leaſes and Terms foz Pears, 


"$4 good, for ſuch Leaſe being only a Contract between the Leſſor agd 
L.oeſſee, may be made before any actual Entry, by reaſon of the Poſ- 
Page 4o1 * ſeſſion and Seiſin in Law, which were caſt on him by the Death of his 

Alnceſtor; but if he had made a Feoffment in Fee, or a Leaſe for Life be- 
fore Livery ſued, theſe could not be made without actual Entry into the 
2 Seiſin, and ſuch Entr would be an Intruſion 


and to make Liyery o | | 
upon the King's Poſſeſſion, and amounts to a Fo 
take a Freehold out of the King. 


iture, by attempting to 


5 
# 


5. Of Leaſes made by Joint-tenants or Tenants in Common, - 


As to Leaſes by Joint: Tenants and Tenants io common, we ſhall here, 
for Method ſake, ſet down ſome of the moſt remarkable Caſes relating 
thereto, though theſe Matters are more fully treated of under their pro- 

{ Itisfaid Te- per Heads f. VET . 1 
nantein e 405 ah ies 3 bs i . GEE 
mon cannot make a joint Leaſe. ide the Caſe of Heatherly v. Wifton P. 4 Geo. 3. 2 Will. 232. 


Co. Lit. 163. 1. Then, if two Joint-Tenants are in Fee, and one lets his Moiety to J. F. 
Bre. Tit. for Tears, to begin after his Death, this is good, and ſhall bind the other, if 


Rol. Ab he ſurvives; becauſe this is a preſent Diſpolition, and binds the Land. from 
843, the Time of the Leaſe made, fo that he cannot after avoid it; but a Deviſe 


for Yearsin ſuch Manner, by one Joint-tenant, would not bind the other ſur- 
viving, becauſe that is no preſent Diſpoſition, nor binding upon the Devi- 
for himſelf, inaſmuch as he may revoke or cancel his Will, and fo deſtroy 
that Deviſe ; and therefore ſuch Deviſe, not taking effect to any Purpoſe 
till his Death, comes too late to prevent the Survivorſhip, which being 
the elder Title, ſhall be preferred, and ſhut out the Deviſe ; ſo all Grants 
or Charges, by one Joint-tenant out of the Land, fall off with his Life, 
and cannot affect the Survivor, becauſe they being no immediate Diſpoſi- 
tion of the Land ĩtſelf, that comes whole and intire to the Survivor under 
the firſt Title, and, by conſequence, over-reaches all intermediate Charge 
| or Grants thereout by the other Joint-tenant who is dead, . _ 
Co. Lit. 186. But if one Joint-tenant grant. Veſturam or Herbagium terre for Years, and 
dies, this ſhalt bind the Survivor; ſo if two Joint-tenants are of a Water, 
and one grants a ſeparate Piſcaty for Years, and dies, this ſhall bind the 
Survivor; becauſe in theſe Caſes the Grant of the one Joint · Tenant gives 
an immediate Intereſt in the Thing itſelf whereof they are Joint-tenants. 
Moor, pl. 5 14. If two Joint-tenants for Life are, and one of them makes a Leaſe for Years 
Poph. 96. of his Moiety, either to begin preſently, or after his Death, and dies, this 
2 verſ. Teaſe is good and binding 2 the Survivor; the Reaſon whereof is, that 
Bulf, 273, Notwithſtanding the Leaſe for Years, the Joint-tenancy in the Freehold ſtill 
ol. Rep. Continues, and in that they have a mutual Intereſt in each other's Life, ſo 
401. that the. Eftate in the Whole, or any Part, is not to determine or revert to 
| 1 w7 the Leſſor till both are dead; for the Life of che one, as well as of the other, 
Fanta Jac: 91. Was at firſt made:the Meaſure of the Eſtate granted out by the Leſſor ; 
3 Bul. 131, and therefore ſo long as either of them liyes, if the Joint-tenancy continues, 
Co, Lit. 184. he is not to come into-Poſleſſion, Now theſe Joint-tenants having a recipro- 
b. cal Intereſt in each other's Life, when one of them makes a Leaſe for Years 
of his Moiety, this does not depend for its Continuance on his Life only, but 
on his Life and the Life of the other Joint-tenant, whichſoever of them ſhall 
"live longeſt, according to the Nature and Continuance of the Eſtate where- 
out it was derived; and then, ſo long as that continues, ſo long the Leaſe 
holds good, and, by conſequence, ſuch Leſſee ſhall hold out the ſurviving 
Joint-tenant and the Reverſioner, till the Eftate, whereout his Leaſe 
| was derived, be fully determined ; but if a Rent were reſerved on 975 70 
a | | as. 3 | | Leaſe 
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Leaſe, this is determined and gone by the Death of the Leſſor, for the Co. 96. 
Survivor cannot have it, becauſe he comes in by Title Paramount the Co. Lit. 185, 
* Leaſe and the Heirs of the Leſſor have no Title to it, becauſe they have or 120. 

no Reverſion or Intereſt in the Land; but Quere, if the Executors or Ad- p,, ** 6 
miniſtrators cannot maintain an Action of Debt or Covenant, either upon 8 : 
the Covenant in Law, or expreſs Covenant, for Payment of the Money, 


+=; dd 


4 * 4 * — 2 + - 
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if there be any. | 


A. and B. Joint - tenants for their Lives, 4. by Indenture leaſes the Moiety Co. Jac. 91. 
which he holds in Jointure with B. to C. for ſixty Tears from the Death of Moor, pl. 
B. if he the ſaid A. ſhould ſo long live, and demiſes the other Moiety to C. 1074. 


for ſixty Years from his own Death, if B. ſhall ſo long live; then A. dies, eee 


and B. ſurvives; andd it was adjudged, chat this Lieate was void for bob 
Moieties for by the firſt Words it was a good Leaſe from A. of his Part, 

upon the Contingency of his ſurviving B. but that never happened; and as 

to B. s Part, A. had no Power to leaſe or contract for it during the Life f 
B. though he had happened after to futvive him, for that it was but a bare 
Poſſibility, which could not be leaſed or contracted for; and therefore the 
A. and B. Joint-tenants for their Lives, 4, leaſes his Part for ſixty ears, Cro. Jac. 377. 

if he and B. ſo long live, then B. ſurrenders his Part, and takes — a new Rol. Rep. 

Eſtate; then A. dies, living B. and it was adjudged, that this Leaſe made 309, c 

by A. was determined by his Death; for the Joint-tenancy, which woùld f ol. Ap? 

have given them, or their Leſſees, an Iatereſt in each other's Life, is by the. 131. Dani! 

Surrender of B. determined and gone, and then the Leaſe of 4. ſtood ſingle and Vadding- 

on his own Life, and conſequently by his Death is determined; fo it would.“ 


n 


4 
* 


be, if after ſuch Leaſe for Years by one Joint-tenant, they had made Parti- 


tion of the Joint-Eſtate, and then the Leſſor had died, his- Leaſe would be 
at an end, becauſe the Joint-tenancy, which ſhould have ſupported it after 
his Death, is by the Partition defeated and gone. hem e 75 

If one Joint-tenant or Tenant in common makes a Leaſe for Years of his Co. Lit. 186. 
Part to his Companion, this is good; for this only gives him a Right of 2. 


taking the whole Profits, when before he had but a Right to the Moier) Cro. Jac. 83. 


ay 
thereof; and he may contract with his Companion - for that Purpoſe, as 1 


Moor, pl. 194: 
well as he may with any Stranger. * CHA 


Rol. Abr. 
351. 


6. Of Leaſes made by Copyholders. 
If a Copyholder takes upon him to make Leaſes, not warranted by the Moor 184. 


Cuſtom of the Manor, and without the Lord's Licence, this is a F orfeiture Salk. 186, 
of his Copyhold, but no Diſſeiſin to the Lord; and the Leaſe is good againſt Yb 


every body but the Lord. 


* 


And it ſeems not to be material whether ſuch Leaſe be by Parol or in Moor 292: 
Writing; but it muſt be a perfect Leaſe, and muſt have a certain Beginning Hetl. 122. 


and certain End, for otherwiſe the Leaſe is void, and carries but an Eſtate „ 


at Will at moſt; which is no Forfeiture. 


A. Copyholder for Life having got B. to be bound with him for 100 J. 2 Mod. 79. 


and given him a Counterbond, executes a Deed, whereby reciting the Coun- N * 
ter- bond, and the Eſtate A. had in the Lands for Life, A. covenants, grants 952 4 

and agrees for himſelf, his Executors, Adminiſtrators and Aſſigns, with B. 

that he, his Executors, and Adminiſtrators, ſhould hold and enjoy theſe 

Lands, from the making of the Deed, for ſeven Years, and ſo from the 


End of ſeven Years to ſeven Years, for and during the Term of forty-nine 
Fears, if A, ſhould ſo long live, and a Covenant, that if the 1001. were 


paid, and B. indeminified, the Deed to be void; and the ede was, * 
Whether this would amount to a leaſe for forty-nine Years, if the Copy- 


Page 403 
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2 Keb. 267. 


Lenthall verſ. 


| Thomas. 


holder ſhould ſo long live; and ſo being in the Caſe of a Copyhold, and no 
Cuſtom to warrant ſuch Leaſe, be a Forfeiture of the Eſtate ? And it was 
argued to be no Leaſe; becauſe ſuch Conſtruction would be a Wrong to bath 
Parties ; to the one, by defeating his Security, and to the other, by a For- 
feiture of his Eſtate ; which would be unjuſt z when by conſtruing it on'y 
to be a Covenant for the whole, each might be ſafe, and their Intention 
anſwered; and it was ſaid, that the Caſes, wherein ſuch Words have been 
held to amount to a Leaſe, were all of them in Cafes of Freehold, where no 
ſuch Miſchief could enſue ; but the Court, notwithſtanding, inclined: this 
was a good Leaſe by the Intention of the Parties, and conſequently a For- 
feiture; for then the Jury would have found it ſoz but if the Words had 
been doubtful, and ſuch as would admit of divers Conſtructions, there to 
prevent a Forfeiture, it ſhould be taken to be only a Covenant, but here the 
Words are plain and clear; but no Judgment was given. 

A Copyholder, by Articles of Agreement, covenanted and promiſed with. 
another, that he ſhould hold at Halves for a Year, according to the Cuſtom 
of the Manor, at ſuch a Rent, and ſo from Year to Year for five Tears; 
this was adjudged no Forfeiture, for the Prejudice that would enſue onſuch 
Conſtruction to the Copyholder ; alſo the Leaſe being worded ſecundum Con- 
ſueludinem Manerii is tied up ty the Cuſtom of the Manor; fo that if there 
be no Cuſtom to warrant this Manner of Leaſing, the Leaſe itſelf falls to the 


Ground; alſo there was further in the Leaſe a Covenant, chat if the Leſſor 


put out the Leſſee, he ſhould be allowed ſo much Rent by Way of Retain- 
er; ſo that the Leſſee was at Uncertainty whether he ſhould enjoy it during 


the whole Term; for this gave the Leſſor Liberty to put him out, making 


the Allowance agreed upon, and ſtipulated between them; and beſides, it 
was doubted if the Words covenant and promiſe that he ſhould enjoy for ſuch 
a Time, would amount to a Leaſe, or were not rather relative to enjoying 


after a Leaſe made; for the Word covenant is none of thoſe reckoned. up ro 


make a Leaſe; and in the Caſes where it hath been ſo held, it was joined 


with the Word agreavit, which imports a mutual Conſent or Agreement of 
both Parties; and here, though there be the Word agreed or Agreement, 


yet it is only in the Style of the Articles; alſo here the Covenant is quietly 


to enjoy, which à fortiori does not make a Leaſe, but regards only the 
Manner of enjoying it after a Leaſe made, and being only to hold at Halves, 
it can be no Leaſe : This is the Manner of reporting this Caſe, which ariſes 
ſo by Jumps and Steps, and is fo incoherently put, that it is hard to conclude 
any thing from it relative to the Matter before us; beſides that the Gift 


of the Caſe ſeems to turn upon the Words Þ2lding at Halves ; for they are 


Cro. Eliz. ' 


143. 
Hare verſ. 


Ci C eh. 
Latch 1 99. 
Godb. 304. 


Jon. 157. 
Noy 92. 


in all the 


to govern and explain the Words covenant and promiſe, which of them- 
ſelves may be applied to ten thouſand other Things, and have no Meaning 
at all, till the ſubſequent Words explain what it is he covenants and pro- 
miſes; and the Words holding at Halves are of ſo ambiguous and doubtful 
a Signification, that according to the Rule taken in the foregoing Caſe, 
they might well leave Room for the Court to make ſuch a Conſtruction 


# 


as ſhould prevent a Forfeiture; and in one Caſe it is expreſly held, that 


expoſing to Half is no Leaſe, but only a Liberty to plough and ſow, but 
aſſes no Intereſt, nor can the Leſſee have Treſpaſs for breaking the Soil 
08 in the ſame Book it is ſaid, that if he had expoſed it to Halves for 
two or three Crops, this had been a Leaſe,  _ EE 
An Infant Copyholder, without Licence of the Lord, made a Leaſe for 
Years by Parol, rendering Rent, and at full Age was admitted, and accepted 
the Rent, and then ouſted the Leſſee; and in this Caſe, though it was 
agreed, that a Leaſe for Years, rendering Rent, by an Infant, of Freehold 


S. C. between Lands, was only voidable ; yet it was urged, that in caſe of a Copyhold ic 


 Aþpfeldand 
Mbfield. 


would be otherwiſe ; becauſe the Leaſe not being warranted by the CORO. 
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* would be a Diſſeiſin to the Lord, and conſequently a Forfeiture of his Co- Page 404 
pybold, which being a great Miſchief to the Infant, the Court ought rather | | 
to help him, by adjudging ſuch Leaſe to be abſolutely void; but, not- 
withſtanding this, it was adjudged, that the Leaſe was a good Leaſe till 
avoided, and that a Leaſe fer ears by a Copybolder without Licence is 
not a Diſſeiſin; and admitting it ſhould be a Forfeiture in this Caſe, yet if 
the Lord enters for it, the Infant may re-enter upon him, and fo is 
no Miſchief; and therefore he, having accepted the Rent at full Age, hath 
made it good and unavoidable; and Jones ſays, that it was held to be no 
Forfeiture as to the Lord, but that admitting it were, yet it was a good 
Leaſe as to all Strangers; and that for this Reaſon principally it was ad- 
judged ſuch Acceptance had made it good. | 
A Copyholder for Life made a Leaſe for a Year by Indenture, dated ſuch Gro. Cat. 243i 
a Day, and the ſame Day, by another Indenture, makes a ſecond Leaſe to Jon. 249. 
the ſame Party for a Year, to commence ſuch a Day, being two Days after prey = 
the firſt Leaſe ſhould expire; and by another Indenture dated the ſame Day hs verf. 
and Year, makes a third Leaſe of the ſame Lands to the ſame Party, to We/fon. 
commence ſuch a Day, being two Days after the ſecond Leaſe would expire; 
and fo betwixt each Leaſe two Days betwixt the Beginning of the new Leaſe 
and the End of the former ; and if this was a Forfeiture of his Eſtate, /be- 
cauſe the Cuſtorn of the Manor warranted a Leaſe but for a Year only, was 
the Queſtion. And it was agreed, that whether the Cuſtom of the Manor, 
or the general Cuſtom of the Realm, allows a Copyholder to make a Leaſe 
for a Year, this ought to be a Leaſe in Poſſeſſion, and he cannot, after ſuch 
Leaſe made, make another in Reverſion ; and theſe three Leaſes being made 
all at one Time, [hall be intended one intire Contract, and ſo a Leaſe for 
three Years, which is more than the Cuſtom warrants, and conſequently a 
Forfeiture ; and the Intervention of two Days between each Leaſe was but a 
Fraud and Covin to defeat the Lord of his Forfeiture which ſhall not avail ; 
and therefore it was adjudged againſt the Copyholder, that he bad forfeited 
his Eſtate. . Ii oaptrgoy een 15 1H by e 
So where a Copyholder, who by the Cuſtom of the Manor could make Cro. fac. 368. 
a Leaſe for one Year only, made a Leaſe for a Year excepting the laſt Day Bulf. 215. 
of the Year, & /ic de Anno in Annum, excepting the laſt, Day of every Year, _ ny.” 
during his own Life; this was adjudged, by all the Court, cleatly to be a 7e and 
Forfeitute, and the Exception of a Day at the End of 7 Year to be only fon. 
a Shift to evade the Cuſtom ; which it cannot do; for it s a Leaſe certain 
for two Years at leaſt, excepting two Days, which in effect, is a Leaſe for 
more than one Tear; and if he might by ſuch Exception of a Day or 
two, at the End of two Years, get out of the Reach of a Forfeiture, he 
might then make a Leaſe for twenty Yeats, or what other Time he theught 
fi, which the Law will not permit; and In"Bulſ. this Manner of Leaſing ap- 
peats expreſly to have been by Articles, by way of Covenaar, that he Gould 
have the Land in that Manner, not by Words of immediate Leaſing, which 
make this à direct Authotity, that a Covenantthat he ſhall have or enjoy ſuch. 
Lands, amounts to an immediate Leaſe, and. nor. dyenant barely; and 
though it were in caſe of a Copyhold, yet it would not. fave the Forfeiture. ö 
So if a Copyholder makes a Leaſe for a Year, & 15 de Anno in Annum Rol. Abr. 
during ten Years, this is clearly a good Leaſe for ten Years, and if not war- 08. W_ 
| OTE ng ull. 190. 


ranted by the Cuſtom, will be' a Forfeiture of his Eftare. 755 | 

Ws | al 46” HOC I 20 HG... OUT 33109973: n "oY od ” at 7 Sk R 
3 Mi d n e 10 3355 210 eee ede 57 2 81. 
"Theſe Caſes being ſo adjudged, and that a Copyholder cannot, either a 
Ne of eee "renewable. Leaſes annually, 

prevent the Foffefcure of his Eſtate, if he exceeds, the Number of Years 

watranted by the Cuſtom, and has I en from his Lord for, that 

Putpofe ; let us fee if there be any ay yet found out to avoid this Miſ- 

chief, ati! yet make over to the Leſſee ſome Certainty that he ſhall enjoy 

the Lands after the Term warranted by the Cuſtom is expired, without 

Vor. III. | 6 D | which 
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which few will care to take Leaſes for ſo ſhort a Term as the Cuſtoms of 
Page 405 * moſt Manors generally allow; and we find one Cafe where an Attempt of 
Cro. Jac. 301. this kind was made, and it ſeems to have ſucceeded accordingly : the Caſe 
Bull. 19. was this: A Copy holder made a Leaſe for a Year only of his Copyhold 
Ne Land, according to the Cuſtom, and covenanted that after the End of this 
8 Tear the Leſſee ſhould have or enjoy the ſame Lands for another Year, and 
ſo de Anno in Annum for ten Years; this was held by Zelverton Juſtice to be 
no ſuch Leaſe as would make a Forfeiture, becauſe he had a lawful Eſtate but 
for one Year only; and the Court agreed with him herein; and this ſeems 
to be a very reaſonable Conſtruction; for when he had in expreſs Terms 
teaſed it but for one Year only, and after in the Deed covenanted for the 
Leſfſee's having or enjoying it for a longer Term, this Variation in the 
Manner of Expreſſion muit vary the Senſe of it likewiſe; for now uit ap- 
| pears that he intended by the Covenant ſomething different from the Leaſe 

itſelf, otherwiſe he would not have departed from that Form of Expreſſion, 
which was the moſt proper and natural whereby to ſignify his Intention of 

| Leaſifig; and then it would be unjuſt and unnatural to ſtrain the Covenant, 
which has a Meaning proper and peculiar to itſelf, to ſignify the fame with 

the firſt Part of the Deed, which varies not only in Form, but was alſo in- 
tended to quite another Purpoſe. . . 
Rol. Abr. And perhaps in ſuch Covenant it may be till better if it were worded 1 


* q 


_ 252, Permit and ſuffer the Leſſee to have, hold, and enjoy the Lands in ſuch 
: Mod. 81: anner; for a Covenant in that Form, even of Freehold Lands, will not 


amount to an immediate Leaſe, becauſe the Words permit and ſuffer prove 
rhat-the Eſtate is ſtill to continue in him from whom the Permiſſion is to 
come; for if any Eſtate thereby paſſed to the Covenantee, he might hold 
and enjoy it without any Permiſſion from the Covenantor ; and therefore. 
iu ſuch” Caſe the Covenantee hath only the bare Covenant for his Security 
of Enjoyment, without any aCtual Eſtate made over to him, 155 


7. Of Leaſes made by Executors or Adminiſtrators, 


vid, Tit. Exe Exęcutors and Adminiſtrators, as they may diſpoſe abſolutely of Terms 
cutors and Ad- for Years veſted in them in Right of their Teſtatots or Inteſtates; ſo may 
minifirators. they leaſe the ſame for any fewer Number of Years, and the Rent reſerved 
on ſuch Leaſes ſhall be Aſſets in their Hands, and go in a Courſe of 
SR. SE eto ethos tro 47 oy 36 
6 Co. 63. So where Leſſee for fifty Years. of a Reverſion expectant upon a Leaſe 
os > => 35 for Life makes his Will in Writing, and thereof appoints one B. his Son, an 
Cale. Infant of three Years of Age, Executor, and dies; Adminiſtration is 
Vide 5 Co. ag. granted to C. durante. Minari late of B. generally, then C. makes a Leaſe. 
Prince's Caſe, for ten Years, without reſerving any Rent, for aught appears; and yet 
this Laate was held good, becauſe, by, the Eccleſiaſtical Law, Minor 17. 
Annis non admittiur fore Executor ; and therefore Adminiſtration being 
granted generally during his Minority, the whole Term and Power of; 
diſpoſing thereof, for that Time, veſts as abſolutely in the Adminiſtrator as 
it Tilt bavs done in th Executor | himſelf, if he had: been of an Age 
+. © capable of acting thetein ; becaule for that Time the Teſtaror died Quo 
| Inteftatus, and the Admipiſtragor for that Time hath the ſame Power as if . 
hae had actually died Inteſtate; and therefore ſuch Leaſe is good, at leaſt 
till the Executor aftains his Age of ſeventeen Years, when ſuch Adminiſtra- 
tion.ceaſes;" and ſome held thar ſuch Leaſe would hold good after, till the 
Executor avojded it by actual Entry, by reaſon of the general Power which 


1 * 


ſuch Bae. mean Time; and therefore ſuch continuing, 
ARS are not ipſo ado determined by ,che ceaſing of the Adminiſtration, 
but are only voidable in the lame Manner as other Leaſes, would be, viz. 
tn Het zi ennie. Ai ; 9 » 3 
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by an Entry of the Executor, when he comes to take upon him that ® Page 406 
Office; but if the Adminiſtration had been ſpecial, ad Opus, Commodum . 
Utilitatem of the Executor during his Minority, & non aliter, nec alio modo, 

as it was in Prince's Caſe, then none could make Title by virtue of ſuch 

a Leaſe made by ſuch ſpecial Adminiſtrator, even during the Minority of 

the Executor, becauſe the Nature and Manner of the Adminiſtrator's 
Power appearing in the very Title which the Leſſee muſt make to ſuch 
Leaſe, this Leaſe would appear not to be purſuant thereto, becauſe it 
could not be of Neceſſity, nor for the Uſe or Advantage of the Infant, 

ſince it could not take effect during the Life of the Tenant for Life; and 
therefore ſuch Leaſe would be condemned as void preſently. | 


8. Of Leaſes made by a Bailiff of a Manor. 


A Bailiff of a Manor cannot, by virtue of his Office, make Leaſes for Bro. Tit. 
Years ; for his Buſineſs is only to collect Rents, gather the Fines, look gf eh 
after the Forfeitures, and ſuch like; but he hath no Eſtate or Intereſt in the 35. 

Manor itſelf, and therefore cannot contract for any certain Intereſt there- Cro. Jac. 99. 
out; but the Lord of the Manor may give him a ſpecial Power to make Rol. Abr. 
Leaſes for Years, as he may do to any Stranger; and then ſuch Leaſes, if 339: 

they are purſuant to the Power, and made in the Name of his Lord, will 

be good as Leaſes by the Lord himſelf: For the Bailiff, though he hath ſuch 

Power, cannot make them in his own Name; but a general Bailiff of a 

Manor may make Leaſes at Will, without any ſpecial Authority, becauſe 

being to colle& and anſwer the Rents of the Manor to his Lord, if he 

could not let Leaſes at Will, the Lord might ſuſtain great Prejudice bj 
Abſence, Sickneſs, or other Incapacity to make Leaſes, when any of 

the former Leaſes were expired; and ſuch Leaſes at Will are for the Benefit 

of the Lord, and can be no ways prejudicial to him, becauſe he may de- 
termine his Will, when he thinks fit. | | 


verſus Sir 


to be made in Writing, that the Authority may appear to be purſued : c3,,1;, Huy 
Therefore where a Bailiff conſtituted by Writing to receive Rents, manage y. | 
and let the Lands, made a Parol Leaſe for eleven Years, and the Leſſee, 
being turned out at Law upon an Ejectment, brought a Bill for Relief in 
Chancery, yet it was diſmiſſed, becauſe he had only a Parol Leaſe, which 
the Bailiff had no Power to make. „„ f 


\ 


9. Of Leaſes made by a Guardian. 
; 140 FS 1E iin „ * „ 7 


and the Leſſee may maintain Eje&ment thereupon ; for this Guardian is a 224: 
Perſon appointed, not by any ſpecial Deſignation of the Party, but by the 89. 
Wiſdom of the Law, in reſpect of the Lands deſcended to the Infant; fo Vaugb. 18. 


«+ o - . 


that where no Lands deſcend there can be no ſuch Guardian; and his 
Office originally was to inſtruct the Ward in the Arts of Tillage and Huſ- 
bandry, that when he came of Age he might be the better able to perform 
thoſe Services to his Lord, whereby he held his own Land; and though the 
Office now be in ſome meaſure changed, as the Nature of the Tenure 
itſelf is, fince the Time that the Socage Tenants bought off their Perſonal 
Labours and Services with an annual Rent to the Lord, yet it is ſtill called 
Socage Tenure, and the Guardian in Socage is ſtill only where Lands of 
that kind (as moſt of the Lands in England now are) deſcend to the Heir 
within Age; and though the Heir after fourteen may chuſe his own _ 
Hitz 5 1e ö | 1an, 


+ 3 ". 
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But if a Bailiff of a Manor hath a ſpecial Power to make Leaſes for 2 Chan. Ca. | 
| Years, as he ought to make them in the Name of his Maſter, ſo they ought 507. Rothavelt 


A Guardian in Socage may make Leaſes for Years in his own Name, Lit. f. 123, 
Co.Lit. 88, 
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dian, who ſhall continue till he is twenty-one, yet as well the Guardian 
Page 407 before fourteen, as he whom the Infant ſhall think fit to chuſe after four- 
teen are both of the ſame Nature, and have the ſame Office and Employ- 

ment aſſigned to them by the Law, without any Intervention or Direction 
of the Infant himſelf; for they were therefore appointed, becauſe the In- 
fant, in regard of his Minority, was ſuppoſed incapable of managing him- 
ſelf and his Eſtate, and conſequently derive their Authority, not from the 
Infant, but from the Law; and that is the Reaſon they tranſact all Affairs 
in their own Name, and not in the Name of the Infant, as they would be 
obliged to do, if their Authority were derived from him; and if their Au- 
thority were derived from him, it would by no Means anſwer the Intention 
of the Law in appointing them; for then all Acts done by virtue of ſuch 
derivative Authority could be of no more Force. than if done by the Perſon 
himſelf who gave that Authority, ſince none can communicate more Power 
to another than he has himſelf; and that would invalidate all their Con- 
tracts, and make them ſavour of the ſame Imbecillity as if made by the 
Infant himſelf; therefore to enable them to take effectual Care of the In- 
fant, and his Affairs, the Law has inveſted them, not with à bare Autho- 
rity only, but alſo with an Intereſt, till the Guardianſhip ceaſes; and to 
prevent their Abuſe of this Authority and Intereſt, the Law has made 
them accountable to the Infant, either when he comes to the Age of four- 
teen Years, or at any Time after, as he thinks fit; and therefore their 
Authority and Intereſt extends only to ſuch-Things as may be for the Benefit 
and Advantage of the Infant, and whereof they may give an Account; 

| Which is the Reaſon they cannot preſent to any Benefice in Right of the 
Vide Tit. Heir, becauſe they can make no Advantage thereof, (for that would be 


Guardian. Simony) and conſequently have nothing therein whereof they can give an 
Account; and therefore the Infant himſelf ſhall preſent thereto. 5 
| Beo, Tit. From what has been ſaid it appears, that a Guardian in Socage hath not 


Garden ig, only a bare Authority, but an Intereft in the Lands deſcended, and there- 
85 Jac. 55. fore, during that Time, may make Leaſes for Years in his own Name, as 
98. Shopland any other who hath an Intereſt in Lands may do; for he is quaſi Dominus 
ver. Ridler. pro Tempore; and therefore if he makes Leaſes for Years to continue be- 
Brifa yond the Time of his Guardianſhip, ſuch Leaſes ſeem not to be abſolutely 
o Hay. void by the Infant's coming of Age, but only voidable by him, if he thinks 
fit : for they were not derived barely out of the Intereſt of the Guardian, 

or to be meaſured thereby, but take effect alſo by virtue of his Authority, 

which, for the Time, was general and abſolute; and therefore all lawful 

Acts done during the Continuance of that Authority are good, and may 

ſubſiſt after the Authority itſelf, by which they were done, is determined; 

and conſequently the Infant, when he comes of Age, may by Acceptance 

of Rent or other AR, if he thinks fit, make ſuch Leaſes good and unavoid- 
able; but a Guardian by (a) Nurture cannot make any Leaſes for Years, 
22 aue either in his own Name, or in the Name of the Infant, for he hath only 
tary Guar. the Care of the Perſon and Education of the Infant, and hath nothing. to 
dian, or one do with the Lands merely in virtue of his Office; for ſuch Guardian 
appointed may be, though the Infant hath no Lands at all, which a Guardian 


, 1 


purſuant to in Socage cannot. e e . . 
the Statue en n 2 3-344, 1185 
12 Car, cap. 24. is the ſame in Office and Intereſt with a Guardian in Socage. Vaugh. 179. 
Leon. 158, A. lets Land to B. for four Years, and the Lands being holden in. 
322. Socage, and the Heir under fourteen, the Guardian in Socage by an 
— hg 6 Indenture, before the firft Leaſe was expired, lets the ſame Lands in his 
Wills op own Name to B. for eight Tears; and if by this Acceptance of a new 
Whitewood, Leaſe from the Guardian in Socage the firſt Leaſe was ſurrendered, was 
the Queſtion; and it is ſaid to be holden by the Court, that it was ſur- 
rendered, or if it could not be properly called a Surrender, for want of a 
The 2 — | | Reverſion 


535 I. ns 


Reverſion in the Guardian in Socage, yet they held, that at leaſt the firſt * Page 408 


an Authority to ſupply the Abſence of his Maſter by ſtanding in his Stea 


. c TI ed dee eee at es. Soc - ln 


alla. ata. So. leet. tt. Pry 2 oy a th 
at ode. v BG 3 
— INIT 


Leales and Terms foz Pears. | 


—— TITTY 


ww ae. ad 


Leaſe was thereby determined by Admittance of the Leſſor's Power to 

make ſuch preſent Leaſe, which, if the firſt ſhould ſtand in the way, he 

could not do; and a Guardian in Socage hath Power to make Leaſes for 

Years; and though this Caſe is cited in (2) Hutton to be no Surrender, yet (a) Hurtox, 
it was in a Caſe, where the Queſtion was of a Surrender ſtrictiy and pro- 105. 


perly ſo called; and therefore though it were not to be cited for an Autho- 


rity of a Surrender properly ſo called, yet it might amount to a Determina- 
tion of the firſt Leaſe, which in the principal Cafe, all the Court 

in that it did; but they held, it would be otherwiſe in caſe of ſuch Leaſe 
made by a Guardian per Nurture, for he can only make Leaſes at Will; 
and-thegefore ſuch ſecond Leaſe at Will muſt be abſolutely void, when the 


Leſſee was in poſſeſſion already by virtue of a Leaſe for Years. ITY 
If a Woman, who is Guardian in Socage to her Son, marries again, and plow 293. 

the Huſband and fhe join in a Leaſe of the Infant's Lands, this Leaſe, OHorne's 

upon the Death of the Huſband, becomes void; for the Intereſt which Caſe. 

ſhe had in the Lands was in Right of the Infant, and therefore ſhall not 

bind her, as thoſe Acts ſhall in which ſhe joins with her Huſband in part- 

ing with her own Poſſeſſions. 25 1624 $17 ML i e e 10 


10. Of Leaſes made purſuant to Authority. | 
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If one hath Power, by virtue of a Letter of Attorney, to make Leaſes Rol. Abr. 


for Years generally by Indenture, the Attorney ought to make them in 330. 


the Name and Stile of his Maſter, and not in his own Name; for the 9 Go. ge. be 


Letter of Attorney gives him no Intereſt or Eſtate in the Lands, hut gnly 27: ©" 


; : . q 40% Moor, 
which he can no otherwife perform than by uſing his Name, and making 1106. 


them juſt in the ſame Manner and Stile as his Maſter would do if he were 
preſent ; for if he ſhould make them in his own Name, though he added 
alſo, by virtue of the, Letter of Attorney to him made for that Purpoſe ; 
yet ſuch Leaſes ſeem to be void, becauſe the Indenture being made in his 
Name, muſt paſs the Intereſt and Leaſe from him, or it can paſs it from no 


+ 


Body; for it cannot paſs it from the Maſter immediately, becauſe he is no 


Party; and it cannot paſs it from the 2 at all, becauſe he has 
nothing in the Lands; and then his adding by Virtue of the Letter of Al- 
torney, will not help it, becauſe that Letcer of Attorney made over no 
Eſtate or · Intereſt in the Land to him, and conſequently he cannot, by 
virtue thereof, convey over any to another; neither can ſuch Intereſt paſs 
from the Maſter immediately, or through the Attorney, for then the ſame 
Indenture muſt have this ſtrange Effe& at one and the fine Inte, firſt 


to draw out the Intereſt from the Maſter to the Attorney, and from the 


Attorney to the Leſſee, which certainly it cannot do; and therefore all ſuch 
Leaſes made in that Manner ſeem to be abſolutely void, and not good, 
even by Eſtoppel, againſt the Attorney, becauſe they pretend to be made 
not in their own Name abſolutely, but in the Name of another, by virtue 
of an Authority which is not purſued; and therefore this Caſe of maki 

Leaſes by a Letter of Attorney, ſeems to differ from that of a Surrender of 


2 Copyhold, or of Livery of Seiſin of a Freehold, by Letter of Attorney; 


for in thoſe Caſes when they ſay, We A. and B. as Alttornies of C. of 


Co. 76, 77. 
virtue of a Letter of Attorney from C. of ſuch a Date, &c. do ſurrender, Ac Combe Caſe, 


or deliver to you Seiſin of ſuch Lands; theſe are good in this Manner, be- 
cauſe they are only miniſterial Ceremonies, or tranſitory, Acts in Pais, 
the one to be done by holding of the Court Rod, and the other by deli- 
vering of a Turf or Twig; and when they do them as Attornies, or by 

J | 6E COAT 5 oe virtue 
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Page 409 * virtue of a Letter of Attorney from their Maſter, the Law pronounces 


— 


thereupon as if they were actually done by the Maſter himſelf, and 
carries the Poſſeſſion accordingly; but in a Leaſe for Years it is quite 
otherwiſe, for the Indenture, or Deed alone, convey the Intereſt, and 
are, the very Eſſence of the Leaſe, both as to the paſſing it out of 
the Leſſor at firſt, and its Subſiſtence in the Leſſee afterwards ; for the 
very Indenture, or Deed itſelf, is the Conveyance, without any ſubſe- 
quent Conſtruction or Operation of Law thereupon ; and therefore it 
| muſt be made in the Name and Stile of him who has ſuch Intereſt to 
convey, and not in the Name of the Attorney, who has nothing therein; 
but in the Concluſion of ſuch Leaſe it is proper to ſay, In Witneſs whereof 
A. B. of ſuch a Place, &c. in purſuance of a Letter of Attorney hereunto 
annexed, bearing Date. ſuch a Day; or. if the Letter of Attorney be 
general, and concerns more Lands than thoſe compriſed in the preſent 
Leaſe, then to ſay, Ia purſuance of a Lelter of Attorney, bearing Date 
ſuch a Day, &c. à true Copy whereof is hereunto annexed, hath put the 
Hand and Seal of the Maſter, and ſo to write the Maſter's Name, and 
deliver it as the Act and Deed of the Maſter ; in which laſt Ceremony 
of delivering it in the Name of the Maſter by ſuch Attorney, this exactly 
agrees with the Ceremony of ſurrendering. by the Rod, or making of 
Livery, by a Turf or Twig, by the Attorney, in the Name or as At- 
torney of his Maſter ;' which,, proves that there is a great Diverſity be- 
tween uſing the Name of the Attorney in the making of Leaſes, and. 
_ uſing his Name in making a Surrender of Copyhold, or Livery of Seiſin 


of a Freehold Eſtate, 


— 17 The King, by Letters Patent, gave Authority to his Surveyor to 


make Leaſes of ſuch Lands, reſerving the antient Rent, and the Surveyor 


makes Leaſes by Indenture between the King ex una parte, and J. S. 


ex altera parte, and the Indenture Teftatur quod Dominus Rex dimiſit, &c. 
and the Concluſion was, in cujus rei teſtimonium the Surveyor Sigillum 
ſuum appoſuit ; and the Court held theſe Leaſes to be void, becauſe not 
purſuant to his Authority; for a Bailiff cannot make Leaſes in his own 
Name, though it be but de anno in annum, and of Lands uſually let, but 
he ought to make them in the Name of his Maſter yz ſo here the Surveyor 
-Ought not to have put his own Seal to the Leaſe, but the Seal of the King, 
for without the King's Seal it cannot be his Leaſe ; and the Manner of 
Pleading ſuch Leaſe proves this, for the Words are; Quod Dominus Rex 
per A. B. Sigillum ſuum appoſuit; and a great Caſe was cited, where ſuch 
Leaſe by a Bailiff, in his own Name, was held to be void. 
In Ejectment the Caſe was, that one 4. deviſed Lands to B. his Son 
in Tail, with divers Remainders over, and makes one C. Overſeer of his 
Will, and willed: that he ſhould have the Education of his Son till he 
came to the Age of Twenty-qne, and to receive, ſet and let for the 
ſaid B. the ſaid Lands fo given him, and thereof to account to the ſaid 
Z. being allowed his Charges, &c. C. makes a Leaſe for ſeven Years 
in his own Name, with Reſervation of Rent to himſelf ; and this Leaſe 
by Computation, was to continue Half a Year after B,'s attaining his 
full Age; and if this Leaſe was good for any Part of the Term, was the 
. Queſtion ; C. being dead, and B. not yet of Age; and it was argued to 
be good for the whole Term, or at leaſt during the Minority of the 
Son, and only void for ſo much as exceeded the full Age of the Son, 
and that C. had an Intereſt in the Land, and not a bare Authority only: 
for then all Leaſes muſt have been made in the Name of the Infant, 
and ſo he might avoid them whenever he thought fit, which the Teſtator 
never intended to impower him to do. But Popham, Clench, and Fenner 
held that, as this Deviſe is, C. was but @ Guardian for Nurture, and 
could not make Leaſes at his own Will and Pleaſure, for then he might 
make them for one Hundred Tears; but here he can only make Leaſes at 
Will, for there is no other Time certain appointed, and he is but > the 
ature 
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* Nature of a Bailiff, and accountable; and therefore it was adjudged that *Page 419 
the Leaſe was void; from which Caſe it appears, that if the Authorit l 
had been ſufficient to enable him to have made Leaſes for Years, ſuch 
Leaſes made by him during the Continuance of that Authority would 
not have determined therewith, but ſhould have ſubſiſted during the 
whole Term for which they were made; and the Infant in ſuch Caſe 
could not, when he came of Age, have ayoided them, as he may Leaſes 
made by his Guardian in Socage, if he thinks fit, becauſe the Leſſee 
would have been in by the Will and Deviſe, not by the Guardian pt 
Nurture, admitting the Authority or Deviſe had been ſufficient for that 
Purpoſe, which in none of the following Caſes of Deviſes it ſeems to be. 
One deviſes Land to his Son when he comes to the Age of twenty- Moor 774. 
four Years, and in the mean Time that his Executor ſhall have the Velv. 73. Car- 
Overſight and Dealing of all his Lands and Goods; this gives the Execu- Pn and 
tor no Intereſt to make a Leaſe certain for Years, but only an Autho- 3 dh 
rity. to overſee, and order the Land in Right of the Son, and for his Uſe das 
and Benefit, as wanting Diſcretion to manage it himſelf ; but the whole | 
Eſtate remains in the mean Time in the Son by Deſcent, and the Exe- 
cutor can only make Leaſes at Will; for there is no expreſs Deviſe to him 
of the Lands till the Son comes to twenty-four, nor any expreſs Autho- 
rity to make Leaſes for Years in the mean Time; and the Heir ſhall not 
be diſinherited, though but for a Time, without a manifeſt Intent in the 
Will to that Purpoſe ; and where in that Caſe, the Son died before he came 
to twenty-four Years of Age, it was held, that whether the Deviſe gave 
the Executor an Intereſt or an Authority only, yet it determined by the 
Death of the Son, whenever that happened; for it was only affixed to his 
Care of the Son, and conſequently determined by his Death, and was never 
intended to exclude the next Heir till the Son ſhould or might have attained 
his Age of twenty-four Years ; and then the Executor having Power to 
make Leaſes at Will only, the next Heir may, whenever he thinks fit, 
determine them by Entry, or otherwiſe. 550 
But if the Words of the Will had been that the Executor ſhould Cro. Eliz, 
have the Land, or the Profits of the Land, to his own Uſe, without 190. 
Account, till the Son ſhould come to twenty-four, provided, or to the A ra and 
Intent that he ſhould bring up and educate his Child or Children; this Co. Eli 
would not only amount to a Truſt and Confidence in the Executor, but 252. 
would alſo fix ſuch an Intereſt in him for anſwering the Purpoſes of the Smith ver. 
Will, as would go to his Executors, though he ſhould die before the Son H 
attained the Age of twenty-four Years; and the Education of the Child, 8 
or Children, is no ſuch Matter of Privity or Confidence, but that another Blacl bent. 
may do it as well; and conſequently in this Caſe, ſuch Executor may make Dyer 210. pl. 
Leaſes for Years, till the Son ſhould or might attain to the Age of twenty- 24 
four Years; and this would not determine, though the Son ſhould die 
before that Age, till by Computation of Time he might have attained that 
Age, if he had lived, ; | e e | 
One deviſed Lands to his Wife de Anno in Annum, till his Son ſhould Moor,pl.143. 
come to the Age of twenty-one Years; this was by all the Juſtices held 3 Co. 19, 20. 
Tuch an Intereſt only as would determine by the Death of the Son, though Safes F 
before twenty-one ; for the Intent was only that his Wife ſhould have Chan. Ca. 
the Lands during the Minority of the Son, by reaſon of his ſuppoſed 114. 
Incapacity to manage them during that Time, which Reaſon is at an 2 Chan. Rep, 
End by his Death; and this the rather appears to be his Intent by the 136. 
Words de Anno in Annum, which are executory and applicable to each 
ſingle Lear, and ſhew his Caution, not to give it to his Wife for any 
determinate Number of Years, leſt his Son ſhould die in the mean Time, 
whoſe Death, or Attainment of twenty-one Years, he intended ſhould be 
the Determination of the Wife's. Intereſt ; but by Dyer it would have 
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Page 411 10 that Age; and therefore this Caſe differs from Rcraſton's Caſe, and the. ; 


have ſuch an Intereſt veſted in them fot thoſe Farpgſes, as ſhovuld not de- 
(9 


. 


and Settlements, | 1 
vide ante the As in the Settlements of Eſtates in Families, it is uſual to limit bu 
Caſe of Orby Eſtates for Life to the preſent Fakers, to prevent their Power of Aliena- 
and Lord tion and Defeating their Iſſue of the Proviſion intended them by ſuch 
_—_— Let- Sertlements ; and yet it is neceſſary the Land comprized in ſuch Settle- 
7 0 A ments ſhould be continued in the Occupation and Manurance of Tenants 
Note, that and Farmers, who, being ſkilled in the Arts of r know beſt how 
theſe Powers to improve and manage them to Advantage; and therefore, to encourage 
are in a great the Induſtry of ſuch Farmers, it is become cuſtomary to impower the Te- 
8 nants for Life to grant Leaſes for a certain Time, which otherwiſe they 
to the ſeveral could not do, having themſelves but an uncertain Intereſt determinable 
Qualifica= on their Deaths ; it will therefore be. neceſſary to conſider theſe Kind of 
tions required J eaſes, and how far their Purſuing or Deviating from the ſeveral Powers 
r that  whereon they are founded will invalidate them, and how far not; as alſo 
upon what Sort of Settlements ſuch Powers may be: reſerved, and what 
Vaugh. 28 Tenant for Life, upon a Settlement made 12 Jac. 1. had Power to 
to 35. make Leaſes of all or any of the Lands which at any Time heretofore have 
2 Jon. 27 been uſually demiſed or letten in Poſſeſſion for three Lives, or any 
ier Ti. Number of Years determinable on three, Lives, or for Twenty-one Years, 
ſiram ver. or under, reſerving the Rent thereupon now yielded or paid, or more. 
Viſcounteſs. ſo long as the Leſſees, their Executors and Aſſigns, duly pay the Rents, 
Boſtinglaſ. and perform the Conditions, according to the true Meaning of their In- 
dentures of Leaſe. The Tenant for Life makes a Leaſe of ſeveral Parts 
of thoſe Lands, for Years determinable on three Lives, ſo long as the 

Loeſſees, their Executors and Aſſigns, duly pay the Rents, &c. (verbatim 

as in the Power) reſerving the ſame Rents which were reſerved 12 Fac, 1. 

when the Settlement was made, and ſpecifying particularly what thoſe 

Rents were; and other Lands, called Lofield, which were found not to 

have been in Leaſe ſince 12 Eliz, (when they were let for Twenty-one 

Years at 100 J. per Ann, Rent) he now leaſes thoſe Lands for Twenty- 

one Years, rendering 100 J. per Aun. Rent, and with the ſame Clauſe as 

in the other, viz. ſo long as the Leſſees, their Executors and Aſſigns, 

duly pay, Sc. the Rents due at Mich', for the Lands in the firſt Leaſe 

were found to be in Arrear, but paid in a Month after; and the Rent 

upon the Leaſe of Lofield. was duly tendered, but not received; and 

before the next Rent-Day the Defendant, as Heir at Law in Remainder, 

entered, upon whom the Leſſees re-entered to maintain their Leaſes, Gc. 
and 1. It was agreed, that the Limitation ia the ſeveral Leaſes, ſo long 

28 the Leſſees, their Executors and Aſſigns, duly pay, Fc. was well 
wartanted by the Power being in Terminis the ſame with the Power, 

and therefore was good. 2. That by Non- payment of the Rent 6 the 

—— I | | Days, 
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Days, the Leaſes were determined, ſo that no Acceptance after could 
* ſave or ſet them up again. 3. It ſeemed to be agreed that the firſt Leaſe * Page 412 
was good, becauſe expreſly found, that the Rents referved were the ſame 5 
as were reſerved 12 Fac. 1. and that neceſſarily implies that thoſe Lands 
were then in Leaſe, and being antient Lands, they ſhall be preſumed to 
have been uſually demiſed; and the rather, becauſe no Doubt was made 
of this at the Trial. But 4. It was adjudged that the Leaſe of Zofield 
was not watranted by the Power; 1. Becauſe the Qualifications annexed. 
to the Power of Leaſing ſhew, that Land not fo qualified was not to be 
leafed y- now the Land to be leafed by virtue of this Power, was fuch 
as had been actually let, which muſt be twice at leaſt; but Lofield ap- 
pears to have been let but once; therefore not within the Power; alſo 
uſually may ſignify the common Continuance of Land in Leaſe; as Land 
leaſed for 300 Years long ſince, is Land uſually demiſed, though it were 
demiſed but once; but then the Words, at any Time, ſhew that it muſt 
be of Lands which had been uſually at all Times let, which Lofield was 
not, being out of Leaſe for above twenty Years before the Settlement; 
but chiefly. and laſtly this Leaſe was adjudged void, becauſe the Power 
was to make Leaſes, reſerving the Rent thereupon now yielded or paid, 
viz. at the Time of the Settlement; and this Land not having been 
leaſed for twenty Years before, could be under no Reſcrvation of Rent 
at that Time, and by conſequence the Rent thereupon then reſerved 
(which was none) could not be reſerved upon any After-Leaſe to be 
made; and the Words (or more) will not hold, becauſe they are Words 
of Relation, and muſt refer to ſome Rent before, which here was none 
at all; and becauſe more or Jeſs are Words of Comparifon, and Com- 
paritives neceſſarily ſuppoſe a Poſitive ; but nothing, or no Rent is a 
mere Privative; and yet the Objection againſt this Conſtruction ſeems . 
conſiderable; for it was ſaid, that the Words (at any Time heretofore 2 Jon. 31 
uſually demiſed) imply that fome Lands were not then in Eeaſe; there- "2 
fore the Clauſe of reſerving the Rents,” which were then yielded and 
paid, moſt extend only to the Rent of ſuch Lands as were then in 
Leaſe, and not for the others, which were not then in Leaſe; yet ſince 
he had a Power of leaſing them, if they had been at any Time thereto- 
fore uſually demiſed, he might leaſe them, reſerving what Rent he pleaſed; 

and ſo is one (a) Book expreſs in Point as to the Reſervation ; but the (2) Rol. Abr. 
Difference between that Caſe and this is, that there the Power was to let 262. Cumber- 
all or any the Lands generally, without any Reſtraint; whereas this for4's Caſe. 
is reſtrained to Lands uſually letten, which, as appears afore, this of | 
| Lofield was not, having been let but once; and therefore the very Power 

of leaſing fails as to that; otherwiſe the Reſervation of a Rent, though 
none was reſer ved before, ſeems no great Objection againſt the Leaf: 3 
I e 8 
A Settlement was made to the Uſe of A. for Life with Remainders Vent. 294. 
over, provided that the Tenant for Life may make Leaſes of the Pre- 2 Lex. 150. 
mlſſes, or any Part thereof, fo as upon every Leaſe there be reſerved'3 Keb, 544» 
56. an Acre for every Acre of the Land or Premiſſes ſo demiſed; the 277 Valens. 
Tenant for Life leaſes a Rectory, (which was not included within the | 
Settlement, and 'confiſted only of Tithes, without any Glebe,) reſerving 
Rent, or without any Rent at all referved ; and if this were a | | 4 
Leaſe within this Power was the Queſtion. It was argued not, becauſe | 8 
Conſtruction is to be made upon the whole Clauſe, and the latter Words, | | 
which appoint the Reſervation of 55. Rent for every Acre of Land, | 
ſhall ceſtratn the general Import of the Word Premiſſes to Land only, | 
which can only conſiſt of Acres; atherwiſe it may as well be ſaid, where | | | 
a Power is to make Leaſes, ſo as the antient Rent be reſerved, that | ; 
you may, by virtue of this Power, teaſe Lands which were never be- | ö 
fore demiſed, and that the Words antient Rent ſhall only be applied to 
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5 262, 


| Leaſes and Terms foz Years, 


— 


the Lands which had been antiently or uſually demiſed. But it was 
anſwered and reſolved by the Court, that this Leaſe was within the 
Page 413 * Power, and ſo would a Leaſe of Land, not uſually demiſed, in the Caſe 
before put; for the Power being general and affirmative at firſt to make 
Leaſes of all or any Part, the Reſtraint which comes after under the fo as, 
&c. ſhall be extended no farther than the very Words themſelves import, 
that is, in the one Caſe to ſo much an Acre for that which conſiſts of 
Acres, and to the antient Rent for that which was antiently or uſually de- 
2 Rol. Abr. miſed in the other; and this Reſolution was founded chiefly on Cumberford's 
Caſe, where the Power was to make Leaſes of all or any Part, ſo as ſuch 
Rent, or more, were reſerved upon every Leaſe which was reſerved within 
the .Space of two Years before; and a Leaſe was made of Part of theſe 
Lands which had not been demiſed within two Years before; and it was 
reſolved to be a good Leaſe, and that he might reſerve any Rent he pleaſed, 
becauſe the Power was general to leaſe all; and therefore the reſtrictive 
Clauſe fhould be applied only to ſuch Lands as had been demiſed within two 
Years before: But Hale, in the principal Caſe, ſaid, if it had been res 
integra, he might perhaps be of another Opinion. Note alſo, this Caſe 
1 Aue fo. 411, ſeems againſt the Caſe of Vaugb. 35, before 2 
2 Rol. Abr. If Land hath been leaſed, by virtue of a Contract, from Year to Tear 
262. for three Years, this cannot be ſaid to be uſually letten, becauſe this is but 
one Leaſe, though renewable every Lear. Re a, | 
Co. 134. a. If a Feoffment in Fee be made to the Uſe of A. for Life, Remainder 
139. to B. in Tail, with Power for A. to make Leaſes reſerving, or ſo that he 
reſerve the accuſtomable Rent, payable to all thoſe who ſhall have the 
And. 273, Reverſion or Remainder; if A. makes Leaſes accordingly, theſe Leaſes 
Harcourt ver. derive their Eſſence out of the Feoffment, and after they are made do, in 
Poole. point of Time, precede all the other Eſtate limited by that Feoffment; ſo 
2 Rol. Abr. that the Rent thereupon reſerved, ſhall go with the Reverſion or Remainders 


" 261. 


2 Jon. 38. thereby limited, as a Rent properly ſo called, and not as a Sum in groſs; 
and therefore thoſe in Reverſion or Remainder may diſtrain, or have an 


Action of Debt for Recovery of it, as if they were ſeiſed in Fee, and had 


(a) Co. 139. made ſuch Leaſe ; and where one (a) Book calls it a Sum in groſs, this is 
(6) a ed denied to be Law in (3) another, and ſeveral Books cited to prove it a 
350d And. Rent; but in (c) Poph. it is ſaid to have been a Doubt, in the Lord 
273. Dyer's Time, if ſuch Leaſes ſhould be good, unleſs there were a Clauſe, 
2 Rol. Abr. that the Feoffees, and their Heirs, ſhould ſtand ſeiſed to the Uſe of ſuch 
26 Pork Leſſees; for which Reaſon it may not perhaps ſtill be amiſs to inſert ſuch a 
. Clauſe, though ſuch Leaſes have ever ſince been held to be good without 
ſuch Clauſe; for ſince the ſame Deed that limits the Eſtates to A. and B. 
gives A. Power to make Leaſes for ſuch a determinate Time, theſe Leaſes 
cannot be derived out of the Intereſt of A. for that being but for his own 
Life, is not commenſurate to ſuch Leaſes, which at all Events are to laſt 
for ſuch a Time; and if ſuch Leaſes were to determine upon A.'s 
Death, .the Power would be nugatory and idle, becauſe without it he 
might have made fuch Leaſes ; but the Power being to make Leaſes 
which ſhall endure longer than the Life of, A. theſe Leaſes, when they 


are made, muſt be derived out of the ſame Root as the Eſtate of 4, 


' himſelf is, that is, out of the Eſtate. of the Feoffees, who for that Pur- 
oſe have a Kind of Scintilla Juris left in them to ſerve ſuch future 
aſes when they are made, and by conſequence muſt be ſeiſed to the 
Uſe of ſuch Leſſees, and then the Statute of 27 H. 8. cap. 10. preſently 
carries the Poſſeſſion accordingly, and the Power, being coeval with the 
other Eſtates, may well ſubje& them to the Execution thereof, ſince he 
who is Maſter of his own Eſtate, may diſpoſe of it upon what Terms he 
| thinks fit, | Two oy ; RE | 
Poph. 8:11 But theſe, Leaſes can only be made by virtue of ſuch Powers upon 
Eſtates executed by Tranſmutation of Poſſeſſion; therefore if one bar- 
* — | | gains 
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ains and ſells Lands to another by Indenture enrolled for the Life of the 
i with Power for the Bargainee to make Leaſes for three Lives, 
* or twenty-one Years ; yet this is of no Effect to give him any ſuch Power, Page 414 
for here is no Tranſmutation of the Poſſeſſion at Law, but only a Uſe raiſed 36.4 
by virtue of the Conſideration, to which the Statute immediately carries a 
Poſſeſſion, according to that Uſe ; but for the Reſidue of the Eftate, it 
continues wholly in the Bargainor, as it was before; and then the Perſons 
who are to be the Leſſees being unknown, no Conſideration can ariſe from 
them to the Bargainor, and by conſequence no other Uſe can then be 
drawn out of him; and if the Uſe does not ariſe at the Time of the Bar- 
gain and Sale, it can never atiſe after; becauſe when the Deed is once per- 
fected, its Operation, as to creating any new or further Intereft, is then at 
an End, and conſequently no Leaſes can be made upon ſuch a Conveyance, ' 
for want of a Conſideration to raiſe a Uſe to the Leſſeeee s.. 
So if one coyenants to ſtand ſeiſed to the Uſe of himſelf for Life, Re- Co. 176. 
mainder to his Wife for Life, with divers Remainders over, with a Power Moor 144. 
for the Covenantor, for divers good Cauſes and Conſiderations, to make Kl. Abr. 
Leaſes for Lives or Years, Ec. this Power is perfeclly void, ſo that he 260. va 175 
cannot by virtue thereof make Leaſes, even to his Sons or Daughters, or Cro. Jac. 180. 
any other of his Blood, much leſs to Strangers; becauſe ſuch general Con- 3 Keb. 809. 
ſideration can raiſe no Uſe at all, and no Averment of aà particular Con- — OY + 
fideration can help it, becauſe his Intent appears to be general, with regard 3,3; 
to the Perſons to take ſuch Leaſes, as to the Conſideration whereon they are 
to be made; for his Intent then was not to demiſe to one Perſon more than 
to another; and ſince ſuch Leaſes are to ariſe and take their Effect out of 
the Eſtate of the Covenantor, there muſt be a Conſideration to raiſe a Uſe ' 
for that Purpoſe at the Time of the Covenant made; which in this Caſe 
there cannot be, when neither the Perſons nor the Conſideration are known; - 
and if there be no Conſideration 10 raiſe ſuch Uſe at the Time of the Cove- 
nant perfected, it can never ariſe after, becauſe the further Operation of the 
Deed then ceaſes; but upon a Feoffment, Fine or Recovery, where the 
Eſtate is executed, and a Change of the Poſſeſſion made preſently,” there 
no Conſideration is requiſite to raiſe any of the Uſes ;- and then, by virtue of 
the Power which is created at the ſame Time with the Conveyance itſelf, 
he Lal myy De modes ay Tae ues. 7022097 3499 $19 0h 
And yet where one covenanted to ſtand ſeiſed,to the Uſe of himſelf for Chan. Ca. 
Life, Remainder to his eldeſt Son, with Power for himſelf to leaſe a ſmall 101, 263-4. 
Part for forty Years, which he accordingly afterwards did, for a Proviſion Price and 
for a younger Child; and though at Law this was not good, yet the Lord 2 N 
Chancellor Egerton, upon a Bill in Chancery, decreed, there ſhould be Re- . l 
lief, becauſe the Son claimed by the ſame Conveyance by which the Power 3 Chan. Ca. 
was limited, and the Conveyance was intended to have been by Livery, but 91. 
that the Father was adviſed ſuch Covenant to ſtand ſeiſed would do as well; 
alſo the Law in Mildmay's Caſe was not then adjudged ; ſo that neither the 
7 nor his Counſel did then know but that ſuch Power was warranted 
by Law. „ „ 33 | 
| EY Huſband ſeiſed of Lands in Right of his Wife, he and his Wife levy Godb. 327. 
| a Fine to the Uſe of themſelves for their Lives, and after to the Uſe of the pl. 419. 
Heirs of the Wife; Proviſo, that it ſhall and may be lawful to and for the 
ſaid Huſband and Wife, at any Time during their Lives, to make Leaſes 
for twenty-one Years, or three Lives; and the Wife being covert, made 
a Leaſe for twenty-one; and it was adjudged a good Leaſe againſt the 
Huſband, though made when ſhe was a Feme Covert, and although it was 
made by her alone, by reaſon of the Proviſo: This is the Caſe verbatim, 
as it is put in the Book: But ſurely the Reporter muſt be miſtaken ; for, 
as it is put, there appears no Power for the Wife ſolely to make Leaſes, 
but only in conjunction with her Huſband ; therefore the Power mult be 
intended for the Wife ſolely, or for the Huſband and Wife, or _ of 
4 _ ipem ; 
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page 413 4 ſeifed of a Reverſion.in Te upon an Eſtate for Life to B. 
0 


. a Fine, &fe. to the Uſe 
8 Co. 69, 70. op = 6 ſ q Fi EY 


a6o, Wor. Oh Leaſes in, ofeſſion gf Reverion of all or any the Premiſes provided 
lc#s Caſe. that ſuch Leaſe or Leaſes, non excedat_.ſuper numerum trium itarum ad 
3Mod. 268-9. A 1 of Lia Sin Years, and o as c e aceuſtomable Rent be reſerved 


„ dyno ſueh n ine is levied gccordingly ; then 4, 

Ld. Raym. makes « Leal (4, for ninety-nine. Years, if two Lives ſhould ſp long 

268. er #2 gin ale ,Neath gf F. rendering .1 4. per Annum (the antient 
en 


ter I 
2 Ld, Raym. t) to him, his | net | | 

Va. 33, Whom: the Inheritance hall after his Death appertain z ad if this was 
4% W e e for ys e as the eee 


2 Vern. 69, that it was, becaule the 88 the Power was to m 
1 


2 06/3 We Years, which this Leaſe here does not z for though it is for nine * 
665 Fears; yet it c ainable on two Lives, which is leſs; alſo the Power 
e Lea 
could 


1 737, 160, a8 they may for Years determinable on Liyes, and a Leaſe in ſuch Manner 
166. vas moſt conſonant to. the Nature of is Eft 
Fitzgib. 156, ſion after the Eſtate for Life to B. But the Court agreed, that if one hath 
Ct ms zy. Power generell 50 make Leaſes for three Lives, he cannot make a Leaſe 
pl. 25, 494. for;ninety;pine. ears, if three Lives 0 long live; for this is hor purſuant 
1.271.“ j his Power, which was only te make Leaſes for three Lives; and there 
x 


* cauſe ſuch Powers being to charge the Inheritance of a third Perſon, are to 
Talb. 72, 3. De taken ſtrict e f CP Io DIE a * 4 wk 

Will, Rep. becauſe ſuch. Leake, after 1 made, comes in by virtue of the Power aboye 
149- pl. 41. all the Limitations, and takes its Ellence, not out of tt | 

* but out of the Eſtate of the Conuzees before all the other Eſtates, and then 
2 Will. Rep, they coming, in after, in the Nature of Reverſioners, the Reſervation to 
415, 489. them is good 1 95 7 to id . | 


PI. 15 5 ue 14 44 11. t, gfe een uy t toggle ty yy 7 cs. 4 25 3 
„163. (623. 5 'M6d. 249, 381. 9 Mod. 11. 12 Mod. 147, 149, 11. Stra. 396.” Eq. Caf, Abr. 348. 
fl. pr 4 f b Abi. 95.51/95 666: pl. 8, 673. pl. 9. Comyns 312. pl. 262, Max. in Eq. laſt 
Caſe. g Mod: 12. 10 Mod. 463. 2 Stra. 962. 2 Barnard. K. B. 341. 2 Stra. 99. (a Mod. 
108. See Gilb Eq. Rep. 16. 9 Med. 178. 10 Mod. 103, 181, 196, 210, 214. | 12 Mod. 32, Prec. 
Chan. 435, Eq4 Caf. Abr 256, Will, Rep, 91, 104. pl. 24, 509, 520, 536. pl. 156. 3 Will. Rep. 


wi 
0 «Sk - 
4 8 11. ” 2 e 4 


171, 230, 233, 2 Dev. 27. Poph, 196. 2 Mod. pl. 12. Lucas, 463. Sir. 596. 


3 Keb. 746. It was ſaid by the Judges, in 3 that the Conſtruction in Wbitloct's 
Caſe, that a Perſon, having Pocher to make Leaſes for three Lives, could 
not make a Leaſe for ninery-nine Years, determinable on three Lives, was 
5 ONE {56 nice, and expreſly contrary to the Intent of the Parties. | 
Mich. 8 Geo, © Yer in a late Caſe, where A. made à Settlement, and limited the Eſtate 


- 


2. Rattle ver. to himſelf for Life, Remainder to bis Son B. for Life, with ſeveral Re- 


Des 15 "mainders over, with a Power to B. when he came into Poſſeſſion, to afien 


2 Stra. 992. or limit the ſame to any Woman that he ſhould marry, or for the Uſe or in 
Yruſt for ber, in lieu of her Jointurez B. on His Intermartiage, by Deed 

Nie bis Power, demiſed the Eftate to Truſtees for ninety-Hine Years, in 
To or, her, if ſhe ſhould To long live; and though it was agreed, that 
this as no greater Eltate than By the Power be was enabled to make, be- 
ing to determine on her Death, and that an Eftate for Years was, in the 
Eye of the Law, of ſhorter Duration than an Eſtate for Life; yer F — 
a" err Bu n e eee e eee f 


Leaſes and Terms fo; Years. | 


reſolved, that the Power being poſitive, and ſpecifying what Eſtate was to (a) 8 Co. 70. 
be limited, ought to be conſtrued and purſued ſtrictly, being to ariſe out of "| 74+ 
the Eſtate of a third Perſon ; and they agreed the Rule laid down in (9, Rule lid 
Whitlock's Cafe, that all poſitive particular Powers muſt, in all material down. 
Circumſtances, be poſitively and particularly Helder C 

One had Power in effect to make Leaſes for the Lives of A. B. and C. 3 Keb. 44. 
and he makes a Leaſe to them for their three Lives, and the Life of the 4/9 verſus 
longer Liver of them; and this was held to be ſufficient within * Power, 85 W116 
becauſe for three Lives generally, and for three Lives and the longer Page 41 
Liver of them, is all one, Tack without ſuch Words it would have gone - 


— 


to the Survivor. SLE EK. 5 T 
Tenant in Fee makes a Leaſe for Life, and after levies a Fine to the 2 Bulſ. 216. 
Uſe of J. S. for fifteen Years, Remainder to the Uſe of himſelf for Life, Sto. lar. 347. 
with Power for himſelf to make Leaſes for twenty-one Years, or three 4 8 
Lives in Poſſeſſion; and the Queſtion was, if by virtue of this Power he 260. Fox ver. 
might make Leaſes during the Continuance of the Term for fifteen Years, Prickwood. - 
or not till after that was ended: and per Curiam clearly, he may make 
Leaſes preſently in Poſſeſſion ;, for the Power iſſues out of the whole Eſtate, 
and by virtue thereof he may make Leaſes in Poſſeſſion preſently, and need 
not ſtay" till the Term ended, or that the Lands came into Potion ; alſo 
the Termor fhall have the Rent reſerved thereon ; and they agreed, that, 
as this Power was, he could not make Leaſes in Reverſion, bur the Term 
of fifteen Years was immediately ſubject to the Power and when that is 


rendering the antient Rent, makes a Leaſe for twenty-one Years, to begin 72 Eli. 5. 
ſuch a Day after; this is not purſuant to the Power, and conſequently vdi 2 W 


1 Cro Jac. 318. 

to be taken ftritly. 5 575 e Abr, 

But where 4 Huſband, ſeiſed of Lands in Right of his Wife, made a Nm. 247. 
Leaſe for twenty-one Years purſuant to 32 H. 8. cap. 28. and after by a Dyer 357+ 
private Act of Parliament it was enacted, that the Huſband ſhould have thoſe ; 2 „ 

Lands for his Life, Remainder to his Wife for Life, and that all Leaſes and 4 Leon. 66. 

Grants thereof made or to be made by the Huſband for three Lives, or 2 Rol. Abr. 

twenty-one Tears, reſerving the antjent Rent, ſhould: be good; and the 261. 

Hufband after made a Leaſe of theſe Lands, to begin after the Expiration 

of the firſt Leaſe, and it was held good for the Lands being in Leaſe gt the 

Time of the making of the Act, the Intent of the Act ſeems to warrant. 

fuck Leaſe in Reverſion, and the rather, becauſe there was no Reſtrainnt 
from making Leaſes in Reverſion, as there is in 32 H. 8. cap. 28. which 8. 

ſeetris implicitly to give a Power of leaſing them in Reverſion ; but tl 

agteed; that if the Lands had not been in Leaſe at the Time of making rhe - 

AR; or if a Leaſe had been made in Poſſeſſion purſuant to the Act, the 

Hufband could not in either of theſe Caſes have made a Leaſe in Reverſion, 

or to begin at a future Time; iert the Power might well be ex- 

exited by making Leaſes in Poſſeſſon, which here, having but -a Reveg- 

lion himſelf, he could gat; alſa they held, that a; Commiſſion. from te 
Queen' to ee twenty one Years, to ſave. her the Trouble f 

* 9 a i 'a Minor for ee by his, Will dewiſes it Rol. Abr. 
to A. 


— 5 s. Wite for her Life, with Power to let, ſer, or make ERatgs gut cry Mo as 
een BP BE ITT OP WPI IS VO ICI ISIATENEY Ef want, e . * 1801 8 verſus reen, 
| 7. — im as ample Manner as 4 Cre mM ght, if IL were living}; 8 


% Op 
n 


a ſpecial Ver- 
dict. 


8 II * 1 


Leaſes and Terms foz Years. 


* FIR PIE * — —_ 


and after the Death of A. he deviſes it to B. his Daughter, and the Heirs 

. of her Body begotten, and dies, and A. being his Executrix, conſents 

to the Deviſe, and after makes a Leaſe of Part of the ſaid Manor to C. 

for ninety-nine Years, if three Lives ſo long live, and dies; this was ad- 

judged a good Leaſe againſt B. the Daughter; though it was objected, that 

ſhe had Power to diſpoſe of it only during her own Life, becauſe other- 

viſe ſhe might defeat the Remainder limited to the Daughter. But the 

| Court held, that the Diſpoſition made by her ſhould continue after her 

Page 417 Death, otherwiſe the Power would be merely idle, ſince without it ſhe- 
| might have diſpoſed of it during her own Life. . | 


Lev. 167. One ſeiſed of Lands in Fee makes a Leaſe for ninety-nine Years, if 


Sid. 260 three Lives ſhould ſo long live, and after ſettles the Reverſion on him- 
Raym. 132. 


Keb. 778, ſelf in Tail, with Power to make Leaſes for one, two, or three Lives, or 
910. Opey for twenty-one Years in Poſſeſſion, and after he makes a Leaſe for twenty- 
ver. Thoma- one Years, to begin after the Expiration of the firſt Leaſe ; and if this 
fins ; & vide was purſuant to his Power, was the Queſtion. And the Court agreed, 
Chan. Ca. that where Tenant in Poſſeſſion makes a Settlement with Power to make 
Fl Leaſes generally, there he can only make Leaſes in Poſſeſſion ; but where 
he that makes the Settlement had only a Reverſion at the Time, there 

he may make Leaſes out of that Reverſion; for that agrees with the 

Intention of the Parties, which is to be the Guide in the Conſtruction of 

all ſuch Powers; but here the Power being expreſly to make Leaſes in 

Poſſeſſion, this Leaſe, which was of the Reverſion only, is not within the 

Power, as the Court ſeemed to agree; though it was urged, that a, Leaſe 

in preſenti of the Reverſion was. conſonant to the Intent of the Parties, 

| and ſuch a Leaſe in Poſſeſſion as the Nature of his Eſtate would admit 
Cro. gut of; ideo Quære: And note, The Caſe of Slocomb and Hawkins, as it is 
mo” reported in Cro. Fac, ſeems to impeach the Diverſity agreed on by the 
Yelv. 222. Court; for there it is put, that Tenant in Fee of a Manor, which was 


S. C. then in Leaſe for Years, levies a Fine thereof to the Uſe of himſelf for 


Life, Remainder to his eldeſt Son in Tail, with Power for the Tenant 
for Life to make Leaſes at any Time for twenty-one Years ; and before 
the firſt Leaſe expired the Tenant for Life made a Leaſe for twenty-one 
Years, to begin after the Determination of the firſt Leaſe, and died; 
aud though the Settlement itſelf was of a Reverſion, and the Power general, 
yet this Leaſe in Reverſion was adjudged void; for that, as the Court 
ſaid, it ought to have been a Leaſe in Poſſeſſion; but Zelverton, who 
reports the ſame Caſe, mentions it as a Settlement of Lands in Poſſeſſion, 
and that the Tenant for Life made a Leaſe for twenty-one Years, and 
after, before the Expiration thereof, made another Leaſe for twenty-one 
Years, to begin after the Expiration of the firſt Leaſe; and this ſecond 
| Leaſe was adjudged clearly void, and contrary to the Meaning of the 
Tower 0 55 5 b . So my. 
Leon. ** Deviſee for Life, with Power to make Leaſes for twenty-one Years, 
Read and whereupon the old accuſtomed yearly Rent ſhall be reſerved, makes a 
NG. Leafe for twenty-one Years, under the old Rent, &c. and a Year before 

the Expiration of that Leaſe he makes a Leaſe to another for twenty-one 

Years, o begin preſentiy; this Leaſe ſeems to be good within his Power 

as' a concurrent Leaſe, becauſe ir is no Charge upon the Reverſion, nor is 
there any more than twenty- one Years in toto againſt the Reverſioner; but 

this Power would not warrant the making of Leaſes in Reverſion; for then 


5 


be might — 55 the Inheritance 4d Infinitum. 

9 Co. 76. a. Tenant for Life, with Power to make L eaſes fot three Lives, or twenty- 

Rol. Abr. one Years, cannot make ſuch Leaſes by Letter of Attorney, by virtue of 

330. his Power; becauſe ſuch Leaſes not being derived. out of the Intereſt of 

the Tenant for Life, but by an Authority derived from the Tenant in Fee, 
and to charge the Eſtate of third Perſons, the Truſt for that Purpoſe is per- 

ſlſeonal, and cannot be delegated to ano tber. 


A. makes 


* * 1 * 4 2 "OI 


Leaſes and Terms foz Years, 


A. makes a Leaſe to B. for Life, and after levies a Fine to the Uſe of Noy 66. 
C. for Life, Remainder to himſelf in Fee, with a, Proviſo or Power to © vers. 
make Leaſes for twenty-one Years, or three Lives, and that the Conuzees 
ſhould ſtand ſeiſed to ſuch Uſes, afterwards 4. covenants to. ſtand. ſeiſed 
to the Uſe of D. in Tail, with divers Remainders over, and after grants 
the Reverſion aforeſaid to E. for Life, who diſtrains B. and avows, and 
Judgment was given againſt the Avowant; becauſe by the Covenant to 
ſtand ſeiſed, Ic. A. had deſtroyed his Power of making Leaſes, and by 
* conſequence the Grant to E. not being derived thereout, could not affect Page 418 
any of the proceding Eſtates. ; r 
One hath Power to make a Leaſe for ten Years, and he makes a Leaſe Chan. Ca. 
for twenty Years ; yet in Equity this is good for ten Years, and ſo has been _ and 
ſettled ſeveral Times, =. | „ 
One having Power to make Leaſes for twenty-one Years in Poſſeſſion, Chan. Ca. 10. 
made a Leaſe to A. for twenty-one Years in Truſt for the Payment of Pollard ver. 
Debts ; but the Leaſe was made to commence from a Time to come, and Greenvill, 
ſo not purſuant to the Power ; yet, being made for the Payment of Debts, 
was ſupported in Equity. | 11 01 
If one makes a Feoffment in Fee to the Uſe of himſelf for Life, with Moor 514, 
Power to demiſe, leaſe, grant, or deviſe the Lands for three Lives, or 611. 645. 
twenty-one Years, yet this gives him no other Power in effect than, to boy TOP 
limit the Uſe of the Land for three Lives, or twenty-one Years ; for all , —— 
Leaſes to be made by him by virtue of ſuch Power take their Eſſence accord, that 
out of the original Feoffment; therefore if he makes a Leaſe for three it is the beſt 
Lives, and makes Livery of the Land, this is a Forfeiture of his own Way to make 
Eſtate for Life ; becauſe he himſelf being only Tenant for Life, cannot bo Ee 
out of that Eſtate make ſuch Leaſes; and when he takes upon him to thought it 
make Livery of the Land, he takes upon him to make the Leaſe as no Forfei- 
Owner of an Eſtate ſufficient for that purpoſe, which he is not; and to ture, becauſe 
make ſuch Leaſes no Livery is requiſite, becauſe they taking effect out b. wo mw 
5 . a : . ing of the 
of the firſt Feoffment, the Livery made upon that is ſufficient to ſupply pq the 
all the future Limitations to be made in purſuance thereof; but if he Leaſe takes 
purſues the Words of the Power, and ſays only, I demiſe:or leaſe. ſuch effect aud 
Lands to you for three Lives, this is ſufficient, and will be taken in execu- then the Li- 
tion of the Power a good Leaſe for three Lives. So if he only ſays, I limit ola. 
the Uſe to you for three Lives, &c. this likewiſe is ſufficient, becauſe this 
in effect is the Subſtance of his Power, and the Statute preſently carries 
the Poſſeſſion after ſuch Uſe. So if one hath Power only to limit new 
Uſes, and he gives or deviſes, &c. the Land itſelf, this 15 alſo good, and 
enures to a Limitation of the Uſe; becauſe the Uſe is but an Enie to 
have the Land itſelf, and when he gives, demiſes, or deviſes the Land it- 
ſelf, he alſo gives all his Uſe and Equity therein, and then the Statute exe- 


— 


cutes the Poſſeſſion accordingly. 


It was found by a ſpecial Verdict, that H. being ſeiſed of the Manor Carth 425-8. 
of M. did, on his Son's Marriage, ſettle the ſame to the Uſe of himſelf 2 Salk. 537. 
for Life, and after to che Uſe of his Wife for Life, then to the Son in 4 F 
Tail, with the following Proviſo or Power; viz. Tbat it © ſhould be lawful 4 2 
for ibe ſaid A. during bis Life, and for bis Wife, after bir Deatb, during ben 4 Reym. 
Life by Deed indented to make Leaſes, either in Poſſeſſion' for the Term of 267. 

one, two, or three Lives, or for the Term of thirty-one"Nears, or for any Comyns 37. 
other Term or Terms, Number or Numbers of Years, determinable upon one, A K 1 
two, or three Lives, or in Reverſion for one or two Lives; or for thirty Years, | ovedey. 
or. for any other Term or Number of Years, determinable upon ' one 'or. two | 
Lives, ſo as ſuth Demiſe be not made of am ibe untient Demeſne Lands, 

Parcel of the ſaid Manor, or of am other Landi "which for the Space of. ſeven 

Tears have been uſed''as Demeſne Lands, and ſo'as (the antient Rent le 


reſerved ; afterwards A. by Deed makes an abſolute Leaſe for thirty 
| ; "PPCM | 5 10 © | | $2004: $7 "3717 1 3.2010 iT He. 


$63 00 $1091 Years 


Leaſes and Terms fo Yeats, 
Years of Copyhold Lands, Parcel of the ſaid Manor, which were in the 
Tenure of J. S. for the Term of two Lives, to commence after the tuo 
Lives then in Being. And in this Caſe it was held by Holt Chief Juſtice; 
Turton and Eyre Juſtices, contra Rokefby, 1. That a Leafe of Copyhoid 
Lands was not warranted by the Power, being within the Exception of 
Antient Demeſne Lands, all Copyhold Lands being Antiem Demefng, 
it being an inſeparable Quality of every Copyhold, that it was Time out 
of Mind Parcel of the Manor. 2. It was held by the ſaid Juſtices, 
ga againſt Rokeſy, that a Leaſe for thirty Years abſolute in Reverfion after 
Page 419 * two Lives, might be made by A. or. his Wife of any Lands which were 
in their Power of Leaſing ; and herein Holt held, that a Leaſe to com- 
mence at any Day to come, is properly a Leaſe in Reverſion; but in this 

Caſe it ſignifies a Leaſe to commence after ſome Intereſt in Being at that . 

very Time when the Leaſe in Reverſion was made; that this Fower to 

| leaſe for Life in Reverſion muſt be taken to be a Leaſe of the Reverſion it» 
ſelf, and not a concurrent Leaſe, and that it cannot be otherwiſe, berauſe 
a Freehold cannot commence in futuro; and where there is a Power given 

to make Leaſes in Poſſeſſion and Reverſion, in ſuch Caſe if a Leaſe is made 

in Poſſeſſion, and afterwards ſome Life drops, he cannot make a new Leaſe 

in Reverſion of the ſame Lands, becauſe his Power is executed by making 

the firſt Leaſe; that where a Qualification is annexed to a Power of Le 

which, if obſerved, goes in deſtruftion of the Power, the Law will diſ- 

penſe with ſuch Qualification; as where there is a Power to make a Leafe 
of a Manor, or of any Part thereof, ſo as the antient Rent is reſerved, 

yet he may by this Power make a Leaſe of the Services,. Parcel of the 

anor, upon which no Rent can be reſerved ; otherwiſe the expreſs Power 

would: be defeated. - © i he nn; Later 6 | 1:4 
Abr. Eq. A Man made a voluntary Settlement on his Son for Lite, and after 0 
Gooding ver. his firſt and other Sons in Tail, with Power to the Son to make a Leaſe in 
Gooding Poſſeſſion for ninety- nine Years, determinable on three Lives, and alſb to 
make Leaſes for fixty Years, to commence after his Death, if he had Iſſue 
Male, to continue fo long as he had Iflue Male ; the Son makes a Leaſe to 
his Father in Truſt for one of his younger Children, but the Leafe was not 
purſuant to the Power; yet it was decreed good, and taken to be a Leaſe 
made by the Father after a voluntary Settlement. 
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__F FERE. it may be laid down for a: Rule, that whatever Words are 
II ſofcient ta explaia the Intent of the Parties, that the ane. ſhall 
dieeꝛveſt himſelf of the Poſſeſſion, and the othet come into it for ſuch.a der 
terminate Time, whether: they tun in- the Ferm of a Licence, Covenant, 
or Agreement, urge of themſelves ſufficient, and will in Conſtructiom of 
Law amqaunt tou 4 Leaſe for Years. as effectually: a ifethe moſt proper 
and pertinent. Words had been made uſe f for that Purpaſe; and on. the 
contrary, if ther maſt, propes and authentie Form f Words whereby 
ta deſcribe and paſs: a preſent Leaſe for: Years, ate made uſe of, yet if 
upon the whole Decd there appetrs no ſuch Intent, but that theq are 
only preparatory and relative to a future: I- aſe to be made, aber Law will 
rather do vialende to\the. Words, thats break throyghthe Intent of the. Par- 
ties; far A Leaſe for Tears being vo other than a Cuntract for de HEoſſoſſion 
and Proſita of che Lands on the one Side, and a Recompenca of Rent or 
other Income on the other, if the Words made uſe of are ſufficient to 

8 | | . Prove 


4 l 


2 


Leaſes. and Terms foz Years, 


Ine th. A 
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prove ſuch a Contract, in what Form ſoever they are introduced, or how- 

ever variouſly applicable, the Law calls in the Intent of the Parties, and 

models and governs the Words accordingliy. | 
My Lord Coke tells us, that the Words demiſe, grant, betake, and to Co. Pit. 45. b. 

Parm-let, and whatever other Words amount to a Grant, may ſerve for a 2 Mod. 250. 

Leaſe for Years. | IO, | 


So, he ſays, ded is a ſufficient Word to make a Leaſe for Years, Co. Lit. 301. 
| b 


But there are ſeveral other Words which are equally ſufficient to make e pace 420 
a Leaſe for Tears; therefore in caſe of the King, if he makes a Leaſe for gro. Tit. 
Years, under the Exchequer Seal, in theſe Words ; Sciatis quod nos com- Leafs 71. 
mifimus Cuſtodiam of ſuch Land to ſuch a one, this a good Leaſe, and the 4 Inf. 111, 
Leſſre may plead it as a Demiſe or Leaſe of the Land itſelf ; for this ſuffi- 112. 
ciently ſhews the Intent of the King to -part with the Poſſeſſion of the 4 oagy wg 
Land for the Time, and therefore amounts to an effectual Leaſe ; and this 8 5 
being the Uſage in the Exchequer, all other Courts are bound to take no- 
tice thereof. e Ch. | 

So if one only licence another to enjoy ſuch a Houſe or Land till ſuch a 5 H. 7. 1. 
Time, this amounts to a preſent and certain Leaſe or Intereſt for that Time, Leon. 129. 
and may be pleaded as ſuch, though it may be alſo pleaded as a Licence; 3.3%) 252. 


and if it be pleaded as a Leaſe for Years and traverſed, the Leſſee may 3 


N 7 ! Mod. 14. 
give the Licence in Evidence to prove it. See 11 Mod. 


f 5 42. pl. 1. : 
12 Mod. 1, 610, 2 Keb. 561. 2 Lev. 194. 3 Keb. 761. Hard. 366. 


So if A. by Articles covenants with B. that he ſhall have or enjoy ſuch Leon. 136, 

Land for ſuch a Time, this is a good and effectual preſent Leaſe, becauſe 24 Fliz, 1. 

here are ſufficient Words to prove a Contract, that the one ſhall relinquiſh } — is, 

the Poſſeſſion, and the other come into it; but if the Covenant had been Owen 97. 

with B. that C. a third Perſon, ſhould have or enjoy ſuch Lands of A. for Rol. Abr. 

ſuch a Time, or that the Executors of B. ſhould have or enjoy it for that 842 £ 

Time, this would be no Leaſe to C. or the Executors of B. but only a bare air Is 

Covenant with B, for when theſe Words have their natural and binding fixe, pl. 412. | 

Force as a Covenant with B, they cannot at the ſame Time have a different 

Conſtruction, and amount to a Leaſe to C. or the Executors of B. who are 

Strangers to the Contract and no Parties to the Deed, nor the Executors of 

B. yet in eſſe ;, neither can theſe Words amount to a Leaſe to B. becauſe - 

the Intent is manifeſt that he himſelf is to have nothing in the Land, but 

is only a Truſtee of the Covenant for C. or his Executors ; alſo if theſe _ 

Words ſhould amount to a Leaſe to C. or the Executors of B. when they 

came ## efſe, this would take off from their Operation as a Covenant with B. 

for the ſame Words cannot at the ſame Time have two different Con- 

ſtructions and Operations; and it cannot be ſaid they are. a Covenant 

with B. by the firſt Words, and a Leaſe to C. or the Executors of B. by 

the laſt Words; for that C. or the Executors of B. ſhall enjoy the Land, 

is the very, Explanation of the Covenant with B. and gives Life and 

Force to it, and without that he covenants with B. for nothing; for till 

theſe, Words are added, the Covenant with B. is but a dead Letter, and 

has no Meaning or Senſe in it. | ee TO Tt : 
So where one by Articles covenants, grants and agrees with J. S. Bro. Tit. 

that he ſhall have ſuch Lands, or have, hold and enjoy ſuch Lands for fo 8 5 

many Tears, theſe are Words ſufficient to ſhew a preſent Contract for Cro. To. 41. 

the Leſſee's enjoying of theſe Lands, and therefore amount to a preſent 650. 
Leaſe of them as effectually as if there had been the Words dimiſit, loca- Palm. 201. 

vit, or ſuch like; and though there were in the ſame Articles a Covenant Lon. 118, 


to make a good and perfect Leaſe, as Counſel ſhould adviſe, yet that z Boll. 262, 
' Vol. | | 3 ” vi4 41, O-FY 3 | would Cro. Car. 207. 


. Jon. 231, 
Hob. 35. Moor 861. 2 Brownl. 23, Rol. Rep. 397. 3 Bulſ. 204. Rol. Abr. 847, Yelv. 85. 
Brownl. 136, Cro. Eliz. 223, Bro, Tit, Leaſes 21, only cont. per Fincux. | 
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would not prevent or deſtroy the Operation of the firſt Words as a pre- 
ſent Leaſe; ſuch Covenant only being in majorem cautelam, that the 
Leſſee might require further Aſſurance by Fine, or the like, if he found 
it neceſſary; and the Difference is, where ſuch Articles, by way of 
Covenant, are made by him who is Owner of the Lands; and where they 
are made by a Stranger, or one who has then nothing in the Lands; in 
the firſt Caſe they amount to a preſent and abſolute Leaſe, but not ia 
the other, becauſe a Man cannot be ſuppoſed to leaſe what he has not; 
or if it might be ſo ſuppoſed, yet when it appears in the very Articles 
* Page 421 ® that he has nothing in the Lands, his Covenant then can have no other 
Conſtruction, but that he will procure the Owner of the Lands to permit 
the Covenantee to hold and enjoy thoke Lands; which is the proper and 
natural Interpretation of the Words of the Covenant, when he himſelf has 
nothing whereof to make a Leaſe. | | 


Eco. Bll. A Controverſy was between two Perſons touching a Leaſe for Years, which 
123%. 104. Of them had Title to it, and they ſubmitted to the Award of J. F. who a. 
Truſhe and Warded that one of them ſhould have the Land; this was held to be a good 
Tewer. Gift of the Intereſt of the Land, that is, an Award, that the whole Leaſe, 


2 Keb. 268. or Intereſt in the Land for the Term then to come, belonged to one, exclu- 
ſive of the other; but if the Award had been, that the one ſhould permit 
the other to enjoy the Term, this, it is ſaid, would not have given him the 
Intereſt in the Land, nor would amount to a Leaſe; that is, as I ſuppoſe, 
becauſe the Permiſſion being to come from the other Party, the Intereſt muſt 
be ſuppoſed to be and continue in him; and it could not amount to a Leaſe, 
or an Award of a Leaſe ; not to a Leaſe, either from the Arbitrator or the 
other; not from the Arbitrator, becauſe he had nothing in the Land, and 
was only to award what the other ſhould do; not to a Leaſe from the other, 
becauſe it was only the Act and Award of the Arbitrator ;- neither could it 
amount to an Award of a Leaſe from the other, becauſe it was only that he 
ſhould permit the other to enjoy the Term, which he might do without 
making a Leaſe ; and the Words being ſpoken by the Arbitrator, who was 
a third Perſon, cannot have the ſame Operation, as if they had been ſpoken 
by one who had Intereſt in the Lands to another, but muſt be taken ac- 
cording to the literal Senſe and Meaning thereof. 5 | 
Cro. Elizz Articles indented in Writing were made between A. and B. in this Man- 
=: 1628. Ber: Imprimis, it is covenanted and agreed between the Parties, that A. 
8 * doth let ſuch Lands for and during five Years, to begin at Mich' next fol- 
84). lowing, under 101. a- year Rent; or provided that the Leſſee ſhall pay 100. 
2 Rol. Abr. at Mich and Lady-day, by even Portions, during the Term; alſo the ſaid 


449. Parties do covenant, that a Leaſe ſhall be made and ſealed, according to 


Palm. 201. the Effect of theſe Articles, before the Feaſt of All- Saints next enſuing ; yet 
this was held to amount to an immediate Leaſe, by reaſon of the firſt Words 
in the preſent Tenſe, and that the laſt Words were only for making ſuch a 
Leaſe in Writing for further Aſſurance ; and the rather here, becauſe the 

Leaſe to be ſealed was to be made after the Beginning of the Term, 
2 Bendl. 7. One ſaid to another, you ſhall have a Leaſe of my Lands in D. for twen- 
2 3” ty-one Years, paying therefore 1010. per Ann. make a Leaſe in Writing, 
306. and I will ſeal it; this was agreed by all the Juſtices to be a good Parol 
L. seaſe for twenty-one Years, though no Writing was made of it, (being 
before the Statute of Frauds) for the Intent of the Parties was ſufficiently 
expreſſed, and the making of it in Writing was but for further Aſſurance, 

and left to the Leſſee, if he thought it neceſſary, = 


2 Bendl, One made his Will in this Manner: I have made a Leaſe to 7. S. for 


| Term of twenty-one Years, paying but 203. Rent; this was held a good 

. Leaſe or Deviſe by the Will for twenty-one Years, and that the Word 

have ſhould be taken in the preſent Tenſe, as dedi is in a Deed of Feoff- 
ment, to comply with the Intent of the Teſtator. 40 


But 


242 


— 
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But now, on the contrary, if the moſt proper Form of Words of leaſing where Words 
are made uſe of, yet if, upon the whole Deed, there appears no ſuch Intent, WCoregone, 
but that 1t is only preparatory and relative to a future Leaſe to be made, the Se. will not, 
Law will rather do Violence to the Words, than break through the Intent . che Caſe of 


of the Parties, by conſtruing a preſent Leaſe, when the Intent was mani- 1 
feſtly otherwiſe. 585 | 5 | „ 


; 1 2 5 1 2 55 to work a 
Forfeiture, wide fapra, Under Leaſes made by. Copyholders. 


*Therefore where Articles were drawn between A. and B. in this Manner: * Page 422 
Articles agreed upon, Cc. Imprimis, A. doth demiſe ſuch a Cloſe to B. to Noy 128. 
have it for forty Years, and a Rent reſerved, with Clauſe of Diſtreſs, &c, Lufgeca verſ. 
In witneſs whereof, Sc. and afterwards there was written in the ſame Paper Per. 

a Memorandum, that theſe Articles are to be ordered by Counſel of both 

Parties, according to the due Form of Law; and becauſe the Intent of both 

Parties appeared by that Memorandum, and by a Leaſe actually drawn by 
Counſel, but never ſealed, (upon ſome Diſagreement between the Parties) it 

was ruled by the Court, upon Evidence in Ejectment, that theſe Articles 

were not a ſufficient Leaſe, and the Jury found accordingly z and yet here 

was the Form and Words of a preſent and immediate Demiſe or Leaſe T. t Sed. gu: If 


| | 8 : ; | | not ſufficient 
to intitle the Tenant, on performing the Conditions, to hold the Land, againſt the Landlord, for the 
Term ? aud, if he ought to recover in Ejectment, unleſs, for Condition broken ? 18 


— R . OGG > AI II an 
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So where Articles of Agreement are drawn between 4. and B. in this Rol. Abr. 
Manner: Firſt, the ſaid A. is .conzgnted ro demiſe ſuch Lands, Cc. to the 848. Pla- 
ſaid B. from Mich next for ſix-Yearsz and after theſe Words, the Rent Jones and 
reſerved is 1001. per Ann, a Re-entry for Non-payment of the Rent, a Co- ; ie 1 
venant for Reparations, and a Covenant to do ſuch other Tbing; and theſe See will. Rep. 
Articles are ſealed and delivered by the Parties; yet they do not amount to 16, 71, 330, 


a Leaſe, but are only preparatory Covenants or Inſtructions towards a Leaſe, 7* 


— — AO HA 7—§˖⏑˖1—· mA AE er SOA. 


781. 
and never were intended to have the Force or Effect of a Leaſe themſelves 3-3 l Rep. 


beſides that, the Word contented imports only an Approbation of ſomething Gu. Eq. 


to be done after; this Caſe is cited in (a) Cro. Fac. in this Manner: That Rep. 108, 
if one covenants and grants with another that he ſhall bave and bold ſuch 166. 
Lands for ten Years, that this is a good and abſolute Leaſe for that Time; 5 Jac 
but if he covenants and grants that ke ſhall enjoy thoſe Lands for ten Years, - 5 
this is no Leaſe, becauſe it ſounds only in Covenant; Qazre of the Dif- 
ference between holding and enjoying, for there ſeems none; therefore the 


— — oo ct <__. 


| %%%%ͤẽ ⁰ͤnlũ h ... ¾ ůùiIi td ad EI ati. Wm” 

| One made a Leaſe for Life, &.proviſum ef, that if the Leſſee die within Pyer 150. 

K ſixty. Years, that then his Executors and Aſſigns ſhould enjoy the Land in Co. 155. 

5 his Right for ſo many Years as ſhould be behind of the ſixty Years from the Hob. 35. 

a Date of the Leaſe; this was held to be only a Covenant, and no Leaſe, "i 1 5 : 

E far which there are divers Reaſons aſſigned in the Books; as firſt, becauſe $48. Kina 

: the Words purport an Agreement, and not a Grant, and fo ſound only. in Bendl. pl. 

a Covenant, which is a very uyintelligible Reaſon. Another Reaſon given is, 115. 

"0 becauſe if ir ſhould be conſtrued a Demiſe, it muſt be void, becauſe there is 

ol no Perſon in eſſe to take it; for the Executors are not is rerum natura, nor 

ug Parties to the Deed. Another Reaſon given is, becauſe nothing of che ſaid 

ty Term was given to the Leſſee himſelf for Life, as Remainder,to him and 

ce, his Execytors for ſixty: Years. A fourth and laſt Reaſon is, becauſe there is 0 
«po. Cortainky either of the Beginning or Ending thereof, and therefore it 

for cannot be a good Leaſe; but a better Reaſon than any of theſe ſeems. to be, 

bod that he having in the firſt Part af the Deed made a Leaſe in expreſs and 

1 proper Wards, muſt be ſuppoſed to mean ſomething leſs in this laſt Part of 

O0 - 


- the. Deed, which yaries ſo widely in the Form of Expreſſion, and which has 
d natural and | proper, Meaning of its own as a Covenant, but cannot 


a amount 
But 


EW — — — . III INSOTER warn: 8 * 1 ————— —— — 2 — 3 — Ts 
x - A Y - wh 5 _ * — ” EY * 2 KF * S 
4 = 7 - SE — — 2. — — — 
rho. 1 * 4 — 2 —— — n * = — _ pI "Oo * DIS __ — 5 
— - — — — — — : — — ä — . — —r! on ES a 8 IE 
= - Ip 5 8 — — — — _ — - — — — — — — — — —— 
y 7 yg. A * * — . — * = 7 2 — * IE 6 F — — — = 
pooh. phe — — — — ma — — — — 2 ——— — — — — * — * — 


9 #40 


— 


Leaſes and Terms foꝛ Years. 


amount or come up to a Leaſe, without Violence and Force done to the 
Words, as well as the Intent of the Parties and this the rather ſeems pro- 
bable, becauſe Moor holds clearly, that if it had been provided that if the 
Leffor die within ſixty Years, that then he demiſed the Land to another 
(who was alſo a Party to the Deed) for ſo many of the ſixty Years as ſhould 
be then to come; this would be a good Leaſe, for here he comes into the 
very ſame Form of Expreſſion made uſe of in the firſt Part of the Deed 
which was an actual Demiſe, and therefore muſt be ſuppoſed to mean the 
ſame Thing in the later Part too, and conſequently. tuch Words would 
1 2s, If itis make it an actual Demiſe f. E 
not a general * r . | 8 CLIT, 
Rule that the firſt Part of a Deed, and the laſt Part of a Will, are to-govern the Conſtruction; if the above 
are not Diſtinctions, without Differences; and if there is not more Subtlety than Wiſdom in the Deei- 
fions, unleſs where a forced Conſtruction is put, to fave a Forfeiture ? | | 


% 


* Page423 #4. ſeiſed of Lands in Fee by Indenture, covenants with B. before Eaſter 7 


. Cro.Jac, 172. then next, to convey thoſe Lands by Fine, or other Aſſurance to B. and his 


1 Abr. Heirs, ro the Uſe of him and his Heirs, with a Proviſo, that if A. paid to 


2 Mod. 30. B. 100 l. at the End of thirteen Years, that then he might re-enter, and 
that then all Aſſurances ſnould be to the Conuzor, and covenanted and granted 
for him and his Heirs, that B. and his Heirs ſhould enjoy thoſe Lands till 
the End of the ſaid thirteen Tears, and for ever after, if the 100 J. were 
not paid; and B. covenanted to pay annually, during the thirteen Years, two 
Capons, and that during the thirteen Years he would not commit Waſte ; no 
Aſſurance was made within the Time; and if this, upon the whole Deed, 
amounted to a Leaſe for thirteen Years, was the Queſtion. And it was ad- 
judged that it was no Leaſe, but only a bare Covenant, and this Judgment 
affirmed in Error; for the Intent of the Parties was to make Aſſurance of 
the Inheritance by way of Mortgage, and the Covenant was only that he 
ſhould enjoy the Lands during the Time of the Mortgage, whether it conti- 
nued thirteen Years only, or for ever; and if a Fine had been levied, or a 
Fieoffment made, it is plain this Deed had been no Leaſe, but only a Cove- 
nant to lead or declare the Uſes of ſuch Fine or Feoffment ; and though 
none was levied or made, yet the Deed ſtill continues of the fame Nature as 
it did at firſt, or as if ſuch Fine or Feoffment had been actually executed; 
and the Covenant on B.'s Part, that he would do no Waſte, does not ex- 
pound it otherwiſe, for that was only that he, being a Mortgagee in Fee, 
fhould do no Waſte, for which otherwiſe there would be no Remedy. 


Cro. Jac. 659. So where one, by Indenture inrolled, for Money, bargained and fold Lands 


Palm. 201. to one and his Heirs, provided, that if the Bargainor for five Years paid an- 
Hh ' nually 10 J. to the Bargainet at the Days limited in the Deed, and at the 
151. Abr. End of the ſaid five Years ſhall pay 240 J. then the Bargain and Sale to be 
859. Pauſeley void; provided alſo, and it is further covenanted and agreed between the 
and Black- ſaid Parties, that the Bargainee, his Heirs or Aſſigns, ſhall not intermeddle 


— with the actual Poſſeſſion of the Premiſes, or the Perception of the Rents 


and Profits, till Default be made in the Payment of the ſaid Sums; this was 
held to be no Leaſe to the Bargainor for five Years, but only in the Nature 
of a Leaſe at Will, by reaſon of the Negative Words, that the Bargainee 
ſhould not intermeddle with the Rents and Profits for that Time, and con- 

| ſequently ſo long was to leave the Bargainor in Poſſeſſion as he was before. 
Co. Ent. 85. a. So where A. acknowledged a Recognizance to B. of 200 l. and B. by In- 
. ver. denture of Defeaſance; did covenant, promiſe and agree with the ſaid A. 
12 that if A. his Heirs or Aſſigns, ſhould, after ſuch a Time, convey ſuch an 
Advowſon to him and his Heirs; and if the ſaid B. his Heirs, Executors, 
Sc. ſhall, and may at all Fimes hereafter, peaceably and quietly have, hold, 
uſe, occupy, poſſeſs and enjoy the faid Adyvdwſon, without the Let, Suit, 
Trouble, Sc. of the ſaid HA. or any other Perſon or Perſons, &c, then the 
' Recognizance to be void; and the Queſtian was, if this laſt Clauſe amounted 
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do pay aRent of 601, per Aunan for the whole twenty-one Years, though 
he had nothing in the Lands all that Time; and this Judgment given in 
C. B. was afterwards affirmed upon Error in B. R. and in this Caſe the 
Court agreed, that if the Date of the recited Leaſe only had been miſ- 
taken, and the fecond Leaſe had been of the Lands, Halen after the 
Expiration or Determination of the Eſtate or Leaſe of the firſt Leſſee gene- 
rally, in ſuch Caſe the ſecond Leaſe had been good, and ſhould not have 
begun before; for then there had been ſufficient Certainty for the Time 
of its Commencement, and then Utzile per Inutile non vitialur; but here 
being limited to begin after the Determination of the Eſtate granted per 
Literas Patentes predifias, where there were no ſuch Letters Patent, 
and ſo the Relation idle and null, the ſecond Leaſe begins preſently, as 
if no ſuch Recital or Relation had been, and there is no Urile at all; for 
it is tied up to begin after a Leaſe which is not ; and the Court denied 
Periam's Opinion to be Law, that if I let Lands to B. to begin after the 
* Expiration of a Leaſe thereof, which I have made to J. S. where in Truth * Page 428 
I have made no Leaſe to J. S. that the Leaſe to B. ſhall never begin; 
this was denied to be Law, and againſt the Current of all Authorities, 
Alſo the Court faid, the principal Caſe here differs from Withers and Hob. 128. 
Caſſon's Caſe, where one made a Leaſe for Years, Habend a Feſto Purifi- Withers vet. 
cationis, and after by Deed, reciting that he had made a Leaſe to com- Cayin. 
mence a Feſto Annunciationis, granted the Reverſion to another, and that 
Gram held good; for in the Grant in the Reverſion the Miſrecital of the 

articular Eſtate is not material in the Cafe of a common Perſon, fo long as 

e hath a Reverſion in him; but here in the principal Caſe one Term is 
recited to give Certainty to the Commencement of another, and is tied'up 
by fach precife Words to begin after the Determination of the Leaſe granted 
by the ſaid recited Letters Patent, that this cannot be referred to a Leaſe 
that varies in the Date, though agreeing in other Circumſtanges, (which yet 
is not here, for the Certainty of the Term to B. is not recited,) and though 
a Leaſe is good without a Date, yet when a Leaſe is recited to be of ſuch 
a Dare, a Leaſe which bears another Date cannot be ſaid to be ſuch recited 
Leaſe; ſo that the Leafe here muſt begin preſently ; which, by the way, 
makes the Grant good, either to paſs the Reverſion with Attornment, or 
being by Indenture, to take Effect upon the Surrender, Forfeiture, or other 
Determination of the firſt Term; and ſuch Recital makes no Eſtoppel | 
either againſt the Leſſor or Leſſee, or any claiming under them; or if it Vaugh. 82. 
mould, yet the Jury are not eſtopped to find the Truth; and then the Vent. 84. 
Court fhall judge accordingly T. ID + 9s, If the 
ſont would make ſurh a Determination, founded on ſach nice and ſubtle Diſtinctions, eee 
_ . — Conſeguences — Thereby working the greateſt Injuſtice, and ſo contrary to the Intent of 

ls | . 


LL 


And this Rule, that if the former Leaſe be miſrecited in the Date, Cc. Vaugh. 73, 
and a new Leaſe made, to begin after the Expiration of the ſaid recited 8b. Row and 
Leaſe, that ſuch new Leaſe ſhall begin preſently, holds as well in the Pes ag 
Leafe itſelf as where the Jury find an Indenture of Leaſe, whereby it = . 
18 recited, that the Leſfor made ſuch former Leaſe of ſuch Date, and under Palmer's 
ſuch Rent, without finding it ſo in Fact, but only by way of Recital in the Caſe. 

' Deed, ſuch ſecond Leaſe ſhall in Conſtruction of Law be adjudged to begin 3 Eliz. 
preſently, though in the Deed it is limited to begin aſter the Expiration of 

the firſt Leaſe 10 recited 3 becauſe the Jury do not actually find the firſt 

Leaſe, but only a Recital of it in another Deed, which Recital may be 

talſe, for ought appears to the Court; and then the fecond Leaſe ſhall 

begin preſently, as if no ſuch firſt Leaſe were at all, ſince the not finding 


 treffettunlly is as if there were none ſuch made. | 
Vol. III. | 6 K King 
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Leaſes and Terms foz Years. 
2 Rol. Abr. King Hen: 8. in the 31ſt Year of his Reign leaſed Lands to one for 
55. twenty-one Years, and after granted the Reverſion to a Biſhop, who re- 
9 citing all the Lands contained in the Letters Patent, and the Land itſelf 
| before leaſed, by Name, and reciting the Letters Patent thus, That 
whereas H. 8. by his Letters Patent, dated 20 H. 8. where in Truth they 
were dated 31 H. 8. and alſo miſreciting the Day of the Date, grants all 
the Lands, Tenements, &c. to the firſt Leſſee for a certain Number of 
Years, poſt Expirationem hujuſmodi Literarum Patentium; in this Caſe it 
| ſeems, that the Date being miſtaken, and the Commencement of the new 
Leaſe referred to the Expiration of the faid Letters Patent, when in Truth 
there were no ſuch Letters Patent as were recited, the fecond Leaſe ſhall 
begin preſently, and ſo by Acceptance thereof will amount to a Surrender 
of the firſt ; aliter it would have been if the ſecond Leaſe had been limited 
to begin after the End of the firſt Term generally, | 
A Leaſe may commence one Day in Point of Computation, and at 
another Day in Point of Intereſt, and ſuch a Leaſe ** Habendum from a 
«© Day paſt for 50 Years then next enſuing, the ſaid Term to commence 
« and begin from and immediately after the Determination of an exiſting 
« Leaſe of the ſame Premiſſes,“ ſhall not be eſteemed uncertain in its 
Commencement. 2 Bur. Rep. 1190. 


— 


Page 429 2. With regard to other Circumſtances taken notice of in the 
Deed of Leaſe, whereby to aſcertain the Commencement thereof. 


As to other collateral Circumſtances taken notice of in the Deed of Leaſe 
in order to aſcertain the Commencement thereof, theſe are various, accord- 
Ing to the Agreement of the Parties. 


2 Leon. 86. Therefore if one makes a Leaſe for Years to another for ſo many Years as 
REA J. S. ſhall name, this at the Beginning is uncertain ; but when F. S. hath 
Co. 155. named the Years, this aſcertains the Commencement and Continuance of 
6 Co. 35. the Leaſe accordingly, and in the mean time, if the Leſſee enters, he ſeems 


Plow. 6, 373, to be Tenant at Will; (but Quere if by ſuch Entry before the Commence- 


Fol. Abr. ment of the Leaſe he is not a Diſſeiſor, as other Leſſees are who enter 


848. before their Time;) but if the Leaſe had been made for ſo many Years as 
the Executors of the Leſſor ſhould name, this could not be made good by 
any Nomination, becauſe to every Leaſe there ought to be a Leſſor and 
Leſſee; and here the Nomination which aſcertains the Commencement not 
being appointed till after the Death of the Leſſor, makes the Leaſe defec- 
tive in one of the main Parts of it, viz. a Leſſor, and therefore of Conſe- 
quence muſt be void; which is alſo the Reaſon that in the firſt Caſe the 
Nomination ought to be made in the Life- time of the Leſſor, and not by 
J. S. after his Death, for then it will be void. 


Co. Lit 45. b. If a Perſon makes a Leaſe for ſo many Years as he ſhall live, or the 


Rol. Abr. Parſon of D. makes a Leaſe of his Glebe for ſo many Years as he ſhall be 
848. Parſon there, theſe Leaſes are ſaid to be abſolutely void, for the Uncer- 
| tainty of their Continuance; becauſe none can ſay how long the Leſſor will 
live, or be Parſon; and then it cannot be a Leaſe for Years, when by no 
Poſſibility the Number of Years can be aſcertained ; but if the Leaſe were 
for twenty-one Years, or any other certain Number of Years, if the Leſſor 
ſhould ſo long live, or continue Parſon, or if J. S. ſhould fo long live 
theſe are good, becauſe the Leaſe at firſt is certain for the determinate 
Number of twenty-one Years, though the Death of J. S. may determine 
it ſooner; and that is a common and uſual Limitation, and ſeems to have 
been introduced to obviate the Objection of Uncertainty in the other 
Manner of Leaſing ; but even in that Caſe it ſhould ſeem that the Leſſee 
will be Tenant at Will, or if Livery were made, will be TN Ong 
| the 
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| Leaſe to C. of Blackacre and Whitacre for forty Years, Habend' after the 
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the Life or Incumbency of the Leſſor, and ſo have the Freehold in him, 
though for want of Certainty in the Number of Years, he cannot be ſaid | 
Leſſee for Years T. 8 II the Te- 


| | nant enters, 
and performs the Condition of his Leaſe, qu, if the Leſſor could ever eje& him, as ſuch a Leaſe would 
amount to a Licence to the Tenant, to hold and enjoy the Premiſes? 


* 


One made a Leaſe of Blackacre to A. for ten Years, and of Vbitacrè to 5 Co. 7. 
B. for twenty Years, and after by Indenture reciting both Leaſes makes a 8 
End or Determination of the ſaid ſeveral Demiſes made to A. and B. and 12 106. 
then the Leaſe to A. of Blackacre determines; and if the Leaſe to C. 
therein ſnould begin preſently, or if C. muſt wait the Determination of the 
other Leaſe to B. likewiſe before his Leaſe ſhould commence, was the 
Queſtion ; becauſe it was urged, that this Leaſe ſhould begin all at one 
Time, and not to have ſeveral Commencements. But it was adjudged, that 


this Leaſe to C. in Blackacre ſhould begin preſently ; for the Habend ſhall 


be taken reſpeFive Reddendo ſingula fingulis, viz. that the firſt Leaſe of 
Blackacre to C. for forty Years ſball begin preſently after the Determination 


of the firſt Leaſe thereof made, and fo for Whiteacre, when the firſt Leaſe 


thereof determines: becauſe every Deed ſhall be taken ſtrongeſt againſt the 
Leſſor or Grantor, and moſt beneficially for the Leſſee or Grantee, which 


in this Caſe without ſuch Conſtruction would be the Reverſe thereof, and | | 


*againſt the plain Intent of the Parties, by letting in the Leſſor to the Poſ- Page 430 
ſeſſion and Enjoyment of the Lands compriſed in the firſt Leaſe, till the 

ſecond Leaſe, which had no Relation thereto, were determined. | | 

In Ejectment the Plaintiff declared, that J. S. demiſed to him per quodd' Vent. 137. 

Scriptum Obligatorium ſuch Lands, Habend* a Die Datus Indenturæ predif? , 2 Keb. 796. 
on Not guilty pleaded, it was found and adjudged for the Plaintiff in Ire- . 
land; and it being aſſigned for Error here, that there was no Time ſpecified ? 
when this Leaſe ſhould begin; for it was Habend a Die Datus Indenture 


predif, and no Indenture was mentioned before, but only Scriptum Obliga- 


torium; yet per Curiam it was reſolved, that the Writing ſhould be intended 
an Indenture, though improperly called Scriptum Obligatorium ; for every 
Deed obligeth ; or if it ſhould not be intended an Indenture, then it begins 
preſently, as if it had been from an impoſſible Limitation, as the 40th of 
Sept. or ſuch like. | 


Copyhold Land was granted to A. B. and C. for their Lives ſucceſſvs, Lev. 20, 


and then the Lord grants and demiſes the ſaid Land to D. for forty Years, Chanzrell ver, 


after the Death, Surrender, Forfeiture, or other Determination of the $424 


Eſtate to A. B. and C. then A. and B. die, C. marries, and dies; and his 5 06 x65; 


x 3 $. C. by th 
Wife holds herſelf in for Life by the Cuſtom, as her Free Bench, and dies; Name * 


and if the Leaſe for forty Years ſhovld commence from the Death of the Cler+ verſus 


Huſband or of the Wife, was the Queſtion; for if it ſhould begin from Candle. 


the Death of the Huſband, it would be now ended, and ſo the Ejectment 


not maintainable; if from the Death of the Wife, there would be yet 
twenty Years of the Leaſe to come: And the Court agreed, though the 
Law will not ſupply theſe Words, which ſhould firſt happen, ſo that the 
Leaſe ſhould begin upon the Death, Forfeiture, Surrender, or other Deter- 
mination, which ſhould firſt happen, yer they thought in this Caſe it ſhould 
not begin till after the Death of the Wife, for that is the firſt effectual 
Determination thereof; for it does not determine to any Purpoſe by any 
of the other Ways, ſince the Wife is in, in continuance of her Huſband's 
Eſtate, for Life; and it cannot reaſonably be intended that this Leaſe ſhould 
begin during the Continuance of the precedent Eſtate, which by Poſſibility 
may continue longer than the forty Years; for the Wife may outlive the 
forty Years, and then the Leaſe for forty Years from the Death of the 
Huſband would be void. 


I | So 
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Mich. 6 Geo. So in a late Caſe where B. had a Leaſe of twenty-one Years, of Copy: 

725 4 hold Lands, to commence after the Determination of the Eſtate which 

8 4s A. at that Time had therein, and the Widow of A. being intitled to her 
Free Bench, and happening to outlive her Huſband twenty-one Years, it 
was held by my Lord Chancellor, that the Eſtate of the Wife was only an 
Excreſcence of her Huſband's Eftate, which did not determine till the 
Wife's Death, at which Time the Leaſe made to B. ſhould commence, 
and continne for twenty-one Years, | BE 


3. The Certainty of Leaſes for Years as to their Continuance, 


Plow. 271. As to the Certainty of Leaſes for Years, as to their Continuance, this 
Say verſus ought to be aſcertained either by the expreſs Limitation of the Parties at 
_ and the Time of the Leaſe made, or by a Reference to ſome collateral Act, 
: which may with equal Certainty meaſure the Continuance thereof, other- 

wiſe it will be void, A | 
Plow. 271. Therefore where a Man made a Leaſe for ten Years, and granted that 
if the Leſſee, his Heirs or Aſſigns, ſhould pay to the Leſſor, or his Aſſigns, 
ſuch a Parcel of Tiles at the End of every ten Years then next enſuing, that 
then he, his Heirs or Aſſigns, ſhould have a perpetual Demiſe of the Pre- 
Page 431“ miſſes from ten Years to ten Years continually following, and out of the 
Memory of Man; this was held to be a good Leaſe but for ten Years cer- 
_ tain, becauſe for all the Years to come it was uncertain, (beſides the Re- 
pugnancy and Nonſenſe of the Words extra Hominum Memoriam,) for the 
Payment of the Tiles was to precede all the ten Years that ever ſhould be, 
and ſo muſt laſt to the End of the World, before any ſecond ten Years, by 
virtue of the Leaſe, was to begin; and then to be ſure there could be no 
ten Years at all; and ſo all the other ten Years, being to begin upon an 
impoſſible Condition precedent, can never take place at all, but are abſo- 

lutely void and idle. | 

Co. Lit. 45. b. If A. lets Lands to B. for ſo many Years as B. hath in the Manor of N. 


6 Co. 35. and B. hath then a Term for ten Years in that Manor, this makes 4.'s 


Plow. 273. Leaſe to him good, and fixes the Meaſure and Continuance thereof, ſo 

_ Abr. that B. ſhall have the Lands demiſed for ten Years : So a Leaſe to one 

=,” 4 10. during the Minority of J. S. who is then ten Years of Age, is a good 

Plow. 522. Leaſe for eleven Years, if J. S. ſo long hve; for if he die ſooner, that 

| determines the Leaſe, fince nothing appears to extend it beyond his Life, 
and his Minority ceaſes by his Death. 19 755 


. 
- 


6 Co. 35.b If I have a Rent of 205. per Annum in Fee iſſuing out of Blackacre, 
Plow, 223. payable annually at the Feaſt of Eaſter, and I grant that Rent to another 
Co. Lit. 42. a. till he ſhall have received of the ſame Rent 21 J. the Grantee ſhall have the 
Rent for twenty-one Years certain, becauſe the Land is a certain Security 
for 205, per Annum, which will take up twenty-one Years certain to 
anſwer 21 J. and therefore ſo long the Grant of the Rent ſhall have Con- 
tinuance. en oc 2 6 
6 Co. 33. But if a Man lets Lands of the Value of 205. per Annum till 214, be 
3 Leon. 157. levied of the Iſſues and Profits; this is but a Leaſe at Will without Livery, 
Bro. Tit. becauſe it is uncertain whether the Land will be every Year of an equal 
88 a. Value; and though Livery ſhould be made, whereby he will have a Leaſe 
3 Bulſ. 0h for Life, or a Freehold Eſtate, yet this will be determinable upon the 21 /. 
Plow. 273, levied; for by the original Contract he was to have it no longer than till 


o 


the Money levied. 


6 Co. 33 If a Woman be en/ient with a Son, and a Leaſe is made till ſuch Iſſue 
33. 


in ventre ſa mere (hall come to full Age, this is a Leaſe only at Will, and 
cannot be any Leaſe for Years, becauſe it is uncertain when, or whether 
ever the Son will be born, and conſequently the Beginning, Continuance 
and Ending of this Leaſe is uncertain ; and therefore it cannot be ſaid my | 
| 2 | | | | | Leaſe 


— 


| Leaſe for that Time, becauſe the Meaſure and Continuance thereof by, 4H. 8. 
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Leaſe for Years, ſince it is to begin preſently as a Leaſe, and yet nothing 

appears in the Deed itſelf, nor is there ſuch a Reference to any collateral / 

Circurnftance as may then meaſure the Continuance thereof. | 
If A. ſeiſed of Lands grants to B. that when B. pays to A. 205. that Co.Lit.45. b. 


' from thenceforth he ſhall have and occupy the Lands for twenty-one Years, 6 Co. 35. a. 


and after J. pays the 205. this is become a good Leaſe for twenty-one d. Abr. 
Years from the Time of ſuch Payment made; for though the Commence» 45: 
ment of it was contingent and uncertain, and depended upon B.'s Election 
to pay the 205. yet er he had paid them, this takes off all Uncertainty, 

and fixes the Commencement and Continuance of the Leaſ. f 

If one makes a Leafe to F. S. for twenty Years, if the Coverture be- Plow. 273. 
tween A. and B. ſhall fo long continue, this is a good Leaſe for that Time | 
prima facie, though the Diſſolution of the Coverture may determine it 
ſooner; and thete alſo it'feems, that a Leaſe to one generally during the 


* 


Coverture between A. and B. is a good Leaſe; but this ſurely can be no 


other than a Leaſe at Will, for the Uncertainty how long the Coverture 
will continue takes off from any Certainty in the Number of Years that can 
be affixed to ſuch Leaſe, and conſequently it cannot be eſteemed any Leaſe 
for Years, more than where it is for ſo many Years as the Leſſor ſhall live, 
or continue Parſon, G . . | | T7 ae! 
If one lets Lands for one Hundred Thouſand Days, this by Bro. is a good Page 432 


Days is as certain as it would be if it were for ſo many Years as comprehend Bro. Tit. 
thoſe Days, fince Days are Part of and go to make up the Years ; though Let 13. 
it ſhould ſeem that this cannot be 8 called a Leaſe for Years, becauſe 

the Years are only an accidental Circumſtance in the Enumeration of the 

Days, not any Part of the original Contract between the Parties. 

: if a Man makes a Leaſe for Years, without ſaying how many, this ſhall 5 Co. 35-6. 
be a good Leaſe for two Years, certain, becauſe for more there is no Cer- 23 
tainty, and for leſs there can be no Senſe in the Words. | * 


* 


If ane makes a Leaſe for ten Years at the Will of the Leſſor, this is a Bro. Tit. 
good Leaſe for ten Years certain, and the laſt Words are void for the Re. La 13, 22. 


- Pugnancy by Bro. but if one lets Lands at Will for a Year, & fic de Anno 14H.8. 13. a. 


Annum, this is a Leaſe only at Will by the firſt Words, and the laſt 
Words being repugnant ſhall not controul them, or add any more Certainty 
to its Continuance * © DE ; 
If a Man leaſes Lands for ſuch a Term as both Parties ſhall pleaſe, this 2 Rol. Abr. 
is but a Leaſe at Will, becauſe what that Term will be is utterly uncertain; 851. 


and the Pleaſure of the Parties ſeems to be limited to attend the Continu- ® Co. 35. b. 
ance as well as the Commencement and firſt Fixation thereof. | | 


A Parſon made a Leaſe of his Rectory to one for three Years, and 5 Bull. 158. 
ſo from three Years to three Years, and fo from three Years to three Rol. Rep. 
Years during his Life; or, as it is in Rolle, for three Years, and at the — Abr. 
End of thoſe three Years for other three Years, & fic de tribus annis in 850. : 
tres annos, during the Life of the Leſſor. The whole Court held it clearly Dyer 24. 
a Leaſe for een . Years ; but by Dodderidge. if the Leaſe had been for 
three Years, and fo from three Years to three Years, and ſo from the ſaid 
three Years to three Years ; this had been but a Leafe for nine Years, 
becauſe the Words from the ſaid three-Years tie up the Relation retroſpec- 
tively to the three Years laſt mentioned, which made in all but fix Years, 
and then there are but three Years more added, which make the Whole bur 
nine Years; and for the Words (during thc Life of the Leſſor) they cannot 
enlarge it to any further certain Number of three Years, by reafon of 
the Uncertainty of the Leffor's Life, and therefore beyond the twelve 
Years, or nine Years, it amounts only to a Leaſe at Will, unleſs Livery were 
made, which muſt neceflarily paſs a Freehold dererminable upon the 
Leſſor's Death. Ts og | 
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3 Keb. 760. - And yet in one Book where a Leaſe was made for three Years, and after 
168. Ferring- the End of thoſe three Years for other three Years & fic de tribus annis in 
Grabe tres annos, during the Life of the Leſſor this was held to be only a Leaſe 
| 3 for nine Years, becauſe the Words & fic de tribus annis ſhall be referred to 
a the three Vears laſt mentioned; for otherwiſe theſe Words would exclude 
the three Years next after the ſix Years, and make the three laſt Years to 
begin after nine Years and ſo make a Chaſm in the Leaſe, by ſhutting 
- out the three Years next after the ſix Years, ſo as for the three laſt Years 
it ſhould be only a future Intereſt , which Caſe ſeems, to be of a new 
Stamp, and to thwart the preceding Caſe, as to the Reſolution of its be- 
ing a Leaſe for twelve Years ; and there Jones and Wild held, that a Leaſe 
a ſribus annis in tres annos was but a Leaſe for three Years. to commence 
in futuro, VC | ah ins. 
2 Lev. 241. Error of a Judgment in Ejectment at Lancaſter, where the Caſe. on a 
College of Special Verdict was this: The College in the Time of Queen Eliz. re- 
Mancheſter citing a Leaſe made by them 1 E. 6. demiſed to one Trafford for twenty- 
ver. Tragere. one Years rendering 20/. per Ann. Rent, Habendum from the End. of 
the ſaid Term, made in the Time of E. 6. and then follows a Condition 
of Re- entry for Non-payment of the Rent, and after that a Covenant 
and Grant, that after the ſaid Twenty-one Years ended he ſhall, have the 
T2 Land for other Twenty-one Years, and ſo from Twenty-one. Years to 
Page 433 * Twenty- one Years, till Ninety-nine Years are paſt thence next enſuing © 
| ſhall be compleat and ended ; and it was found that there was no Leaſe 
made in the Time of E. 6. and that ſince the Date of the Leaſe made in 
the Time of Queen Eliz. more than Ninety-nine Years are paſſed, but 
from the End of the Term of Twenty-one Years Ninety-nine Years are 
not yet come; ſo that the Queſtion was only, if the Leſſee ſhall have 
Ninety-nine Years in all from the Time of the Date of the Leaſe Tempore 
Eliz. or Ninety-nine Years over and above the firſt Twenty-one Years ; for 
it was agreed, that though no Number of Twenty-one Years will center in 
Ninety-nine, yet the Term ſhall laſt for Ninety-nine Years, which is a 
certain Term, and the odd Years ſhall be rejected. And it was adjudged 
at Lancaſter, that the Leſſee ſhall have Ninety-nine Years beſides the. firſt 
Twenty-one Years, which ſhall not be accounted Parcel of them, and that 
by reaſon of the Word zhence ; for if it ſhould be from the making of the 
Leaſe Tempore Eliz. it would be bence; but thenceis a Word which denotes 
another Time, not the; preſent Time, and ſo thence muſt refer to the making 
of the firſt Twenty-one, Tears, becauſe there is no other Time to which it 
can refer, there being no Leaſe at all 1 E. 6. to which it can refer, and ſo 
the Term is not yet expired; and ſo was the Opinion of the whole Court, 


* — —„ — 
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and affirmed the Judgment. dof a. N 
Plow. 273. [f a Man makes a Leaſe for a Year, and ſo from Year to Tear, 
Oo. Lit. 5. b. Qyamdiu_ambabus partibus placuerit, this is a Leaſe for two Years certain at 
8 leaſt; and at moſt, after three Years, this is but an Eſtate at Will; ſo if a 
Bull. 215, Parſon makes a Leaſe for a Year, and ſo from Year; to Year as long as he 
Rol. Abr. ſhall continue Parſon, or as long as he ſhall live; this is a Leaſe for two 
851. Vears at leaſt, if he lives and continues Parſon ſo long; and after the two 
8 Years, or at moſt after three Years, but an Eſtate at Will for the Uncer- 
I 9g cainty, uplels Livery be made „„ 
Noy 143, One made a Leaſe for three Years, and after for three Years, and fo 
Rol. Abr. from three Years to three Years until ten Years be expired; this was re- 
350. ſolved to be a Leaſe but for nine Years; and that the odd Year ſhould 
= Tit. be rejected, becauſe that cannot come to fall within any three intire 
— = Years according to the Limitation, which in this Caſe are ta be taken 
522. a All together as one Year, or elſe ſo much of the Limitation, as cannot 
2 Co. 23. come within that Deſcription, muſt be rejected; and this ſeems to 
2 Lev. 442. agree with Brook and Plowden, which in general hold a Limitation in 
that Manner from Year to Year for forty, fifty, or one Hundred , Years 


to 
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Will, might ſtrip him of all his Profit . 


ment for the Plaintiff. | 
And yet there are ot 


that a Leaſe made de Anno in Annum, quamdiu ambabus partibus placuerit, 
is a Leaſe for two Years certain at firſt, and after a Leaſe for eve 


Tears Rent be in Arrear, the Declaration muſt be of ſeveral Leaſes þ for ſo 
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to be a good Leaſe for the whole Term, becauſe this is no ſuch Break 


— 
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| We 


of an odd Year, at the latter End of the Leaſe, as there is in the other 
Caſe. v1 By | | 1 . 
One mad 


e a Leaſe de Anno in Annum, quamdiu ambabus partibus pla“ Cro. Eliz. 
cuerit; this was agreed by all to be a Leaſe certain for two Years, but 775. Agard 
there the Leſſee entered and occupied for two Years, and alſo for Part of "© Pl 
the third Year, and then died; and for Rent arrear for Part of the third . The 
Year Debt was brought againſt his Executors; and upon Nihil debet pleaded, See 2 Danv. 
and Verdict for the Plaintiff, it was moved in Arreſt, Sc. that after the Abr. 508. pl. 
two Years, this being a Leaſe at Will determined by his Death, and then & 10 Mod. 
no Action lies for the Rent of the third Lear; and of this Opinion was 8 | 
Popham; but it was held by Gawdy and Fenner, that though at firſt this * 


4 Ld. Raym. 
. was a Leaſe certain but for two Years, yet when he occupied Part of the 746. 


third Year, this was then become a Leaſe certain for that Year alſo, ſo that 2 Stra. 776. 


neither of them could avoid it; for otherwiſe, after that the Leſſee hath 1 
been at great Charges in Manurance, the Leſſor, by a Determination of his 8 | 


Maſon. 
And here each Party had aſſented to the Continuance of the Leaſe. Keilw. 63. 


A Parol Leaſe was made de Anno in Annum, quamdiu ambabus partibus Hill. 7 Ann. 
placuerit ; it was adjudged that this was but a Leaſe for a Year certain, in B. R. Legg 
and that every Year after was a ſpringing Intereſt, ariſing upon the firſt 5 eee 
Contract and Parcel of it; ſo that if the Leſſee had occupied eight or ten pl. PIT 
Years, or more, theſe Years, by Computation from the Time paſt, made an 
® intire Leaſe for ſo many Years; fo that if Rent was in Arrear for Part 


0 Page 
of one of thoſe Years, and Part of another, the Leſſor might diſtrain 8 "nn 


and avow as for ſo much Rent arrear upon one intire Leaſe, and need 
not avow as for ſeveral Rents due upon ſeveral Leaſes, accounting each 
Year a new Leaſe; and it was alſo adjudged, that after the Commence- 
meat of each new Year, this was become an intire Leaſe certain for the 
Years paſt, and alſo for the Year ſo entered upon; fo that neither Party 
could determine their Wills till that Year was run out, according to the 
Opinion of the two Judges in the laſt Caſe; and this ſeems no way 
impeached by the Statute of Frauds and Perjuries, which enacts, that no 
Parol Leaſe for above. three Years ſhall be accounted to have any other 
Force or Effect than of a Leaſe only at Will; for at firſt, this being a 
Leaſe certain only for one Year, and each accruing Year after being a 
ſptioging Intereſt for that Year, is not a Leaſe for any three Years to 
come, though by a Computation. backwards, when five or ſix or more Years 

are paſt, this may be ſaid a Parol Leaſe for ſo many Years, but with 
this the Statute has nothing to do, but only looks forward to Paro! 
Leaſes for above three Years to come; and this Opinion, in the principal 2 Keb. 16. 
Caſe, ſeems to be confirmed by the like Reſolution. of the Court, where 


the Plaintiff declared, that he retained the Defendant Anno 1657, for 


one Year then next enſuing, and ſo from Year to Year, Quamdiu ambabus 
partibus placuerit ; and lays it, that Anno 1661, the Defendant withdrew 
himſelf from his Service, for a Month, per quod, Sc. And the Court held, 
that though the Retainer at firſt was for a Year certain, yet after every 
other Year begun, the Retainer held for that Year alſo, and gave Judg- 


her Caſes in which it ſeems to. have 'been held, 2 Salk. 413. 


ry 
ſeveral Year that the Leſſee holds on; and that if upon ſuch Leaſe three 


many t Where the 


| ' TI's . e YEA Demiſe is not 
by Deed, the Rent may be recovered in an Action on the Caſe, for the L/ and O 


& I on on the \ ccupation. St. 11 Geo. 
2. c. 19. f. 14.— Where it is by Deed, the Plaintiff in his Declaration ſtates his Deed according to the 


Fact, and then ſhews an Entry by virtue of the Demiſe, and an holding for ſo long a Time, under and 


by virtue of that Demiſe, and that at ſuch a Time ſo mueh Rent became and was and till is in arrear. 


S ry * 1 — at Ali 


Teafes and Terms fox Years. 
many Years as were paſt; and in theſe Caſes. it is held, that there muſt be 
Half a Year's Warning given to quſt the Leſſee, and that unleſs ſuch Warn- 
ing be given, it will be Evidence of an Agreement to hold for another 
| Year; from which Caſes it appears that thera is yet no uniform unanimous 
| Opinion ſettled as to this Matter. ML "SP 
3 Lev. 359. One let a Stable for a Week for 8s. and ſo from Weck to Week at 
Panton ver. 8 5, a Week, Quamdiu ambabus pariibus placuerit ; this was held, at moſt, 
Iam. but a Leaſe for three Weeks certain, and for the Reſidue at Will; fo that 
9 1 7» the Leſſee, at the End of the three Weeks, was not puniſhable for negligent 
8 noche keeping of his Fire, that being only an involuntary Weſte, wherewith. 
Leſſor ſhall Leſſee at Will is not chargeable. 4 er 1 | 
think proper, | 25 r 3 | 8 
(upon which the Leſſee enters and continues in Poſſeſſion 3) is undoubtedly a good Leaſe for ſeven Years, 
whatever may be its Validity as to the other two Terms of 14 and 21 Years. 2 Bur. Rep. 1034. 


4+ The Certainty of Leaſes for Years as to their Duration and 


As to this, though the preceding Point may ſeem to have taken in all 
that can come in properly here, ſince the Continuance of Leaſes for Tears 
muſt ſhew their Determination likewiſe ; yet there are fome Caſes remain- 
ing which ſeem more proper to be inſerted under this Head. -  _ 

2 Bendl. 2. Therefore where a Leaſe was made for forty Years to two Perſons, 

pl. Go. 66. if they lived fo long, or to A. for forty Years, if he and B. ſnould ſo 

1223 long live, or the Leſſor and Leſſee, or the Leſſor and J. S. ſhould ſo 

292. long live; in all theſe Caſes the Death of either of them determines the 

5 Co, . Leaſe, becauſe their Lives are the collateral Meaſure and Limitation of 
_ * 78. the Continuance of the Term, ort rather the Condition whereon the 
* "Pa '* Eftate depends; and by the Death of one of them, the Condition is aa 
zog, 310, much broken as if both were dead; ſince, with regard to the Condi- 
3 Leon, 10. * tion, both made but one Perſon; and they cannot now both ſo long live, 
pl. 150. one being dead already; and the Condition being intire, cannot be ſevered 

Page 435 or divided, ſo as when Part of it is broken and gone, the Eſtate ſhould 

ſtil ſubſiſt and hang upon rhe other Part thereof; and therefore this dif- 

fers from a Leaſe to two Perſons for their Lives, for this gives an Eſtate 

to both for their Lives, and both have an Eſtate of Freehold therein in 

their own Right, and conſequently this cannot determine by the Death of 

one of them, for then the other could not · be ſaid to have an Eſtate for his 

Life, as the Leſſor ar firſt gave it; but Rolle ſeems to think, that where 

it is to two for forty Years, if they ſo long live, that this does not deter- 

mine by the Death of one of them, becauſe it is an Intereſt in both, which 

ſhall ſurvive; bur the other Books are againſt it, becauſe their Life is but a 

collateral Condition and Limitation of the Eftate, and therefore is broken 

when one dies. e VVV 

Vent. 74. Upon Articles of Intermarriage between A. and B. it was agreed that 

Bailes ver. the Defendant, Father of A. ſhould ſertle the Lands in queſt ion upon C. 

Wenman, & for his Life, and after his Death upon B. for her Jointure, with a Proviſo, 
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; 2 C. ſhould make a Leaſe thereof to the Defendant for Ninety-nine 
Mod. 187, Years, if he, and P. his Wife, ſhould ſo long live, which Leaſe was made 
1 | accordingly ; then D. dies, and if by her Death the Leaſe was determined, 
nt was the Queſtion between the Defendant and the Plaintiff, Leſſee of C. And 
| 'Þ the Court, upon the firſt opening of the Caſe, without Argument, were all 
l | of Opinion that it was, and gave Judgment accordingly on the Reaſons 
il | of the foregoing Cafe. 35%), IS; og 1 5 Hy | 
I \ Moor, pl. 3 5. Ode made a Leaſe for forty Years, if A. his Wife, or any of their 
109 3 Bull. 131, Iſfue, ſhould ſo long live; and it was adjudged that the Leaſe was not 
I AR determined by the Death of one of them, but ſhould continue till all 
| „. were dead bf reaſon of the Piva e, which goeth bs and governs 


he could not afterwards any way detogate from or avoid it, yet till © 
there was a Tranſmutation of the Poſſeſſion by the actual Entry of the 2 Mod. 249. 
Leſſee, it wanted the chief Mark and Indication of his Conſent thereto, 2 Vent. 203, 
without which it might be unreaſonable to adjudge him in actual Poſ- 22+: 
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— . — OREN . 1 2 | 
the whole Limitation, but if the Words had been, if A. and bis Wife 2 Brownl. 
and Iſue ſhould ſo long live, there clearly, by the Death of any of them 292+ Cro. 
within the forty Years, the Term had been at an end, by reaſon of the gr 269. 
Copulative and, which conjoins all together, and makees all their Lives 24. 

Jointly the Meaſure of the Eſtate, ; 4 7170 Co. Lit. 225. 

A Leaſe was made for Twenty-one Years, if the Leſſer ſo long 2 

lived and continued in the Leſſor's Service; the Leſſor dies: Per Curiam, Cro. Eliz. 
the Leaſe is not determined, becauſe it was the Act of God that he could 643 Noy 70. 
ſerve no longer, | 1 Bets Frog got -4 +59 ord ver. 

A Leaſe is made to two for Tears, with a Proviſo, that if the ſaid I wa | 

Leſſees die within the Term, that the Term ſhall ceaſe ; they make Par- 7 7- Pl. 
tition, or one aliens his Part, and dies, yet the Leſſor cannot eter into Co. Lit. 219: 
his Part, but the Aſſignee or Executors of the Leſſee (if no Allignment) | 
ſhall have that Part during the Life of the Survivor, and there ſhall be 
no Occupancy; and it is not like a Leaſe made to two for Term of theit 
Lives; there if they make Partition, and one dies, his Part ſhall revert 
to the Leſſor preſentlyz and if it had been to them for their Lives & Aff. pl. 8. 
eorum diutius vivent, yet this would not have prevented the Reverter 4 Co. 73. 
upon ſuch Partition, quia expreſſio eorum que tacite inſunt nibil peratur; ; _ 131. 
and the Partition breaks the Joiot-tenancy, and defeats the Right. ol. Rep. 


Survivorſhip, and ſo lets in the Reverſion immediute to each one's fitigle oy 


Part; but in the principal Caſe, the Leaſe at firſt is general and abſolute 
to both for ſo many Years, which gives them a Joint-tenancy in the 
Term, and will carry it to the Survivor and his Executors ; and then 
the Proviſo; which comes after, though it ſtraiten it from going to the 
Executors of the Survivor; yet it does not give it to the Leſſor till both 
are dead within the Term; and the Partition or Alienation breaks the 
Joint-tenancy, and prevents the Survivorſhip, and iconfequently none but 
the Alience, or Executors of the Leſſee, can have that Part durin g the 
Life of the other Leſſee. - * 5 
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0 In what Caſes and to what Reſpects an * Pug: 446 
Entry by the Leſſee is requiſite to the Per- 


\ Sto this it is to be obſerved, that at Common Law no Leaſe for Co lb. b. 
Years, whether it were with or without any Reſervation af Rent, 51. b. 299.2, 
was looked upon to be compleat till an actual Entry by the Leſſee; for Plow. 142. b. 


though the Leſſor had done all on his Part to perfect the Contract, ſo that dee 41. 
ro. Jac. 61. 


ſeſſion to all Intents and Purpoſes ; ſince it might ſo happen that ſuch SecCom.Rep. 


, g pl. 84. 
| Leaſe was made in his Abfence, and wheii he knew nothing of Aa W N 


perhaps might be greater than he would be willing to take 3 or the Eſtate 11 Mol. 18 l. 
might be ſo incumbred as to bring a Load upon him rather than any FI: 7. 196, l. 
Advantage ; fot which Reaſons (amongſt others) the Law would not 14. Mad 6e, 
caſt the immediate and actual Poſſeſſion upon him nolens valens; and for 1656. 
this Reaſon it was, that till actual Entry he could not maintain an Action a Stra. 934. 
of Treſpaſs or Ejectment, becauſe thoſe Actions, complaining of an im- 2 Barnard. 
mediate Violation of the Poſſeſſion, could not be proper for him who ＋ 4. 
had no actual Poſſeſſion; but yo. the Lear having done all that was 


Vor. III requiſte 
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Leaſes and Terms foꝛ Years, 
requiſite on his Part to deveſt himſelf of the Poſſeſſion, and paſs it over 
to the Leſſee, had thereby transferred ſuch an Intereſt to the Leſſce, 

as he might at any Time reduce into Poſſeſſion by an actual Entry, as 
well after the Death of the Leſſor as before, and ſuch an Intereſt as he 
might before Entry grant over to another, or if he died before Entty, 
it would go to his Executors, or to the Survivor and his Executors ; if 

the Grant were made to two jointly, any of which might enter at their 
Pleaſure, and fo reduce the Contract into an actual Exec ut ion; for it was 
perfect and compleat on the Leſſor's Part, and the perfecting of it on the 
Leſſee's Part was intirely in his own Power, and left to his own Diſcre- 
tion to uſe when and as he thought fit; and therefore this differed from 
a Leaſe for Life, or a Feoffment in Fee; for theſe being Eſtates cf Free- 
hold muſt neceſſarily be executed by Livery of Seiſin, which carried 
the immediate and actual Poſſeſſion to the Leſſee or Feoffee, in as much 
as the Operation of the Livery could not be in Suſpence for the Prejudice 
that might thereby accrue to Strangers, who, after ſuch ſolemn Trand- 
mutation of the Poſſeſſion by Livery, could take Notice of no cther 
' Tenant of the Freehold, and therefore muſt neceſſarily. bring their, Præ- 
cipes againſt them for Recovery of their Rights; which if they might 
after be. defeated ahd eluded on pretence of any Diſagreement, cr that 
there was nb actual Conſent or Agreement: thereto, and ſo the actual 
Poſſeſſion not veſted in them, would be greatly injurious to the Rights of 
Strangers; beſides that, the Livery can be made to none but the Lefice 
or Feoffee himſelf in Perion, or ſome other Perſon lawfully authorized 
by Letter of Attorney to receive the ſame; and therefore they can no 
ways be ſuppoſed ignorant of the Terms upon which they took it, and 
ſo no ſuch Reaſon for ſuſpending ' the actual Execution of it; and there- 
fore if a Leaſe were made to A. for Life, the Remainder to B. for Life, 
and then A. died, a Releaſe to B. and his Heirs, before actual Entry, 
would be good to enlarge his Eſtate, becauſe he had the Freehold in 
Law in him, immediately upon A.'s Death, to anſwer to the Præcipes of 
all Strangers, as fully as he could ever have it by any Entry. But nov in 
| the Caſe of a Leaſe for Years it is quite different, as has been ſhewn, 
Page 437 * and therefore till actual Entry, which is an Agreement on his Part, in caſe 
| of ſuch Leaſe for Years,. equivalent to.the Acceptance of Livery in caſe of 
the paſſing of a Freehold, the Leſſee for Years hath not the Poſſeſſion, and 
as he hath not the Pofſeſion, fo neither hath the Leſſor a Reverſion to 
grant either to the ſame Leſſee or a Stranger; but yet if a Rent were re- 
ſerved on ſuch Leaſe for Years, and before actual Entry of the Leſſee, or 
Commencement of his Leaſe, the Leſſor ſhould releaſe to him all his Right 


. + Vide the. in the Land'; though this would not be ſufficient to carry theReverſion by 
next Clauſe, way of Enlargement of his Eſtate, yet would it extinguiſh the Rent, be- 


cuauſe every Deed muſt be taken moſt ſtrongly againſt the Grantor, and to 
be made to ſome Purpoſe or other; and ſince this cannot operate on the 
=. Eſtate to enlarge that, or carry any further Intereſt to the Leſſee, yet it 
may well operate upon the Rent which was iſſuing out of the Land, and 
coming to the Leſſor, in reſpect of the Land he had departed with, and 
therefore ſhall be conſtrued to extinguiſh and determine that rather than it 
hall be totally voiBde. Singh COL 21070 


OMe, 26s. And this Way of executing Leaſes for Years, by an actual Entry, was 


2 Vern, 519. Always held neceſſary at the Common Law, and for a conſiderable Time 
Id. Raym, after the Statute of Uſes likewiſe, till the Way was found out of conveying 


166, 799, a Freehold'by a Leaſe for a Year, and a Releaſe thereupon, according to 


$53. 8 the common Form now uſed ; for it being found troubleſome and incon- 
2 ; bag 5 venient to put the Leſſee under a Neceſſity of making an actual Entry in all 
2 Kel, | Caſes before a Releaſe could be effectual thereupon to inlarge his Eſtate, 
98. 99. eſpecially where the Lands lay at any conſiderable Diſtance from the Place 
2 Barnard. Where the Deeds were executed; therefore to prevent this Trouble and In- 
K. B. 217.57 : : convenience 
2 Stra. 1128. | | jence 
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convenience for the future, they began to conſtrue, that where the Words 
and Conſideration were ſufficient to raiſe a Uſe, though it were but for a 
Year, that the Statute would carry the actual Poſſeſſion after it, and conſe- 
quently make the Leſſee equally capable of enlarging his Eſtate, by a Re- 
leaſe thereupon, as if he had actually entered by Force and Virtue of the 
Leaſe z and the Conſideration, if it were valuable, though never ſo ſmall, 
was looked upon to be ſufficient for the Raiſing of a Uſe, and therefore 55. 
or ſuch other Conſideration, came to be the Standard in a Leaſe for one 


Tear, which in Time grew to be a Thing merely of Courſe and Form, as 


the inſerting of the 5s. was, which was ſeldom or never paid, though the 
Leſſee, by his Acceptance of the Leaſe upon ſuch Conſideration, was 
eſtopped to deny or aver againſt it; but becauſe there were ſome Opinions, 
that where a Conveyance might enure two Ways, either at the Common 
Law, or upon the Statute, that there the Common Law ſhall be preferred 
and take place. 1. Therefore to bring the Leaſe more effectually within 
the Statute, they likewiſe inſerted the Words therein Bargain and Sell, 
which, together with the Conſideration, were held even at Common Law 
ſufficient to raiſe a Uſe; and then the Statute, which came after, carried the 
Poſſeſſion accordingly, without any actual Entry made by the Leſſee; and 
ſo the Conveyance, by way of Leaſe and Releaſe, grew in Time to be the 
moſt common and eaſy Method of transferring a Freehold or Fee, and fo 


has now continued for ſeveral Years, almoſt to the Diſparagement of Con- 


veyance by Livery ; and to bring the Leaſe ſtill more effectually within the 


Statute, it was afterwards uſed at the End of the Leaſe to ſay, That ſucb 


Leaſe was made to the Intent, that by virtue of the Statute of Uſes, the Leſſee 
might be in actual Poſſeſſion, and be thereby enabled to accept and take a Grant 


and Releaſe of the Freebold and Inheritance thereof, &c. 
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(N) Leaſes fo Years, when to take Effect ag bie 433 


a Reverſion, when as a future Intereſt, and 
when neither the one noꝛ the other. 


F one, having made a Leaſe for Life or Years to A. of Lands, does 6 Co. 36. 
after make another Leaſe for Years to B. of the ſame Lands, or of the C10. Js 72. 


Reverſion of thoſe Lands, Habend' the ſaid Lands, or the Reverſion of wy 3 


thoſe Lands, to the ſaid B. cum poſt five per Mortem, Ręſignationem, ſurſum 171. 3 Leon. 
Readitionem, vel aliquo alio Modo vacare contigerit; in this Caſe B. hath 17. 4 Leon. 
Election to take ſuch Leaſe either as a Reverſion or a Reverſionary Intereſt, y Br we ito 
if he can prevail for an Attornment of A. the Tenant in Poſſeſſion; or if 1% “ 9% 


+ 60. 
nor, yet as a future Intereſſe Termini ſuch Leaſe will be good to take Effect Lit. . 576. 


in Poſſeſſion upon the Determination of the firſt Leaſe, be it by Death, Dyer 26. a. 


Surrender, Forfeiture, Effluxion of Time, or any other Way; the Reaſon 5 8. 122 th 
whereof is, that when the Leſſor has expreſly departed with, and made ? . 


: » 178, 233. 
over an Intereſt to the Leſſee for ſuch a Time, and this Intereſt cannot take x 4 _ 


Effect in Poſſeſſion, becauſe the Leſſor himſelf had not the Poſſeſſion to pl. 76, 350. 


give, but. muſt therefore be carved and derived out of the Reverſion which P!-15,376-7- 
the Leſſor had, the Leſſee prima facie hath a Reverſion, or Reverſionary 1 
Intereſt for the Time, in the ſame Manner as the Leſſor or Grantor him- 150, 151. 
ſelf had; but then the perfecting ſuch Leaſe as a Reverſion, or a Rever- Bro. Tit. 
ſionary Intereſt, to draw after it the Rents and Services, depending on the 4e 71. 
Will and Pleaſure of the Tenant in Poſſeſſion, whether he will attorn, and 1 G 
become Tenant to ſuch Leſſee or Grantee, or not; and if he thinks fit not 1 


. 4. Co. 53. 
to attorn, it cannot paſs as a Reverſion or Reyerſionary Intereſt; yet this Dyer 46. 


2 ſhall 
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Leales and Terms foz Pears, 
mall not totally invalidate and avoid ſuch Leaſe or Grant, if by any other 
Means it can be made good and become effectual; and this it may as a 
fucure Intereſſe Termini, to take Effect in Poſſeſſion on the Determination 
of the firſt Leaſe, when or what Way ſoever that happens; and therefore, 
2s ſuch, it ſhall take Effect, father than be abſolutely void, when the 
Leſſor or Grantor hath done all in his Power to diveſt himſelf of the Paſ- 
ſeflion for ſo much a longer Time; but then ſuch ſecond Leſſce hath only 
an Election to take it as a Reverſion, or Reverſionary Intereft, when the 
Leaſe is made to him by Deed Poll or Indenture; for if it were made by 
Parol, then he can only take it as a future Intereſſe Termini, to take Effect 
in Poſſeſſion upon the Determination of the firit Leaſe, when or. which 
Way ſoever that happens, and not as a Reverſion, or Reverſionary Intereſt; 
to draw after it the Rents and Services, becauſe a Reverſion canhot be 
granted to paſs without Deed ; for a Deed is of the very Eſſence of the 
Grant of a Reverſion, or Reverſionary Intereſt, and without it no Rever- 
ſion, or Reverſionary Intereſt can paſs out of the Leſſor. | | 
And this introduces a threefold Diſtinction in the Manner of making ſuch 
Leaſes for Years, where there is a prior Leaſe or Eftate then in Being: 1f, 
When they are made by Parol. 24%, When by Decd Poll. And, gah, 

| | When by Indenture or Fine. 
Plow. 421.b. As to the firſt, If one makes a Leaſe-to A. for ten Years, and the ſame 
422. b. Day makes a Parol | Leaſe to B. for ten Years of the ſame Lands, this ſe- 
Bendl. pl. cond Leaſe is abſolutely void, and can never take Effect either as a future 
246. . Tutereſſe Termini, or as a Reverſionary Intereſt, though the firſt Leſſee ſhould 
oe _ forfeit ar otherwiſe determine his Eſtate, or though the firſt Leaſe were on 
432, 521. Condition, and the Condition broken within the ten Years ; neither ſhall the 
Hutt. 105. Leſſor have the Rent reſerved upon ſuch ſecond Leaſe, but ſuch fecond 
Bro. Tit. Leaſeis abſolutely void, as if noneſuch had been made; the Reaſon whereof 
5 l. is, becauſe the firſt Leaſe being made for ten Years, the Leſſor during that 
329. Time had nothing to do with the Poſſeſſion, or to contract with any other 
Page 439 for it; and the ſecond Leaſe being made the ſame Day, and for no, longer 
Dyer 112. pl. Term than the firſt ten Years, could not paſs any Intereſt as a future In- 
49. tereſſe Termini certainly; for the firſt Leſſee had the whole Intereſt during 
4 See the laſt that Time; and his Forfeiture or Determination of it ſooner, which was 
this Diviſion, perfectly contingent and accidental, ſhall never make good the fecond Leaſe 
fo. 440. as a future Intereſſe Termini, when at the Time of making thereof it was 
abſolutely void, for want of a Power in the Leſſor to contract it; and as a 
| Reverſionary Intereſt it cannot be good, for want of a Deed; for a Rever- 
ſion, whether it be granted for Life or Years, not being capable of Execu- 
tion either by Livery of Seiſin, or Entry and Tranſmutation of the Poſ- 
ſeffion, there can be no Evidence of the Creation or Exiſtence of ſuch a 
Grant, without a Deed to aſcertain it; and therefore a Deed in ſuch a Caſe 
is as eſſential to the making good the Grant, as Livery of Seiſin or Entry in 
the other Caſes, where they deal for the Poſſeſſion ; and by Conſequence 
this ſecond Leaſe not being good, either as a future Intereſſe Termini, or a 
Reverſion, muſt he abſolutely void ; but now if ſuch ſecond Leaſe had been 
made for twenty Years, then it had been good as a future Intereſſe Termini 
for the laſt ten Years, and void for the hrſt ten Years, for the Reaſons 
before given, but for the laſt ten Years it had been good; becauſe when 
the firſt ten Years were elaſped, the ſecond Leſſee might then execute, and 
reduce into Poſſeſſion by Entry, as well as if it had been at firſt made in 
Poſſeſſion; for it had been good for the whole twenty Years if the firſt 
Leaſe had not ſtood in the Way, and that can ſtand in the Way no longer 
than it continues, and therefore by its Determination lets in the ſecond 
Leaſe; but as a Grant of the Reverſion ſuch ſecond Leaſe could not be 
good, for want of 2 Deed, for the Reaſons before given; neither could 
any Attornment help it, or let in the ſecond Leaſe till the firſt ten Years 
run out by EMuxion of Time. | 5 8 
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{ſion preſently, for the Reſidue of the Years, becauſe ſuch ſecond Leaſe, 
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But how, 20% If Tach ſecond Leaſe had been made by Deed Poll, then Yide the du. 


it might well enure asu Grant of the: Reverſibn, and draw after it the 
Rents and Services of the firſt Leſſee, if he would conſent to attorn, and 


by Conſequence, whenever the firſt Leaſe determined by Surrender, Forfei- 
ture, of otherwiſe, ſuch ſecond Leſſee having the immediate Reverſion 


thoritiescited 
above, 


muſt oome in for the Reſidue of his Term; but without ſuch Attornment 


to make it operate as'a Grant of the Reverſion, this ſecond Leaſe, though 
dy Deed Poll, would be abſolutely void, as if it were made only by Parol, 


becauſe during the firſt ten Years the Leſſor had no Power to contract for 


the Poſſeſſon; and therefore if this Grant could not take Effect as a Grant 
of the Reverſion, which was all the Leſſor had a Power of, it muſt like- 
wiſe be abſolutely void; but if ſuch ſecond Leaſe by Deed Poll had been 
for twenty Years, then with Attornment this would be a good Grant of the 
Reverſion preſently, to take Effect in Poſſeſſion whenever the firſt Leaſe 


Wen z, 05 if no Attorament could be had, yet it would enure as a 
fe 


furure* 
for the firſt ten Years, as much as if it had been made by. Parol. 
But now, 3dh and laſfiy, If fuch ſecond Leaſe for ten Years! had been 


refſe Termini for the laſt ten Years, and would be zbſolutely void 


Vide the Aus 


made by Indenture or Fine, then this would have been good as a preſent thorities to 


Leaſe, by reaſon of the Eſtoppel to both Parties by the Indenture or Fine, 
and therefore: whenſoever the firſt: Leaſt determined; the ſecond Lok 
ſhould commence in Poſſeſſion ; and in the mean Time the fecond Leſſee, 
by reaſon of the Eſtoppel would be obliged to pay the Rent reſerved in 
an Action of Debt; and if ſuch ſecond Leſſee could prevail for an At- 
tornment, then this. Leaſe would enute as 4 Grant of the Reverſion, and 


the firſt Di- 


ſtinction. 


craw afterit rhe Rerits and Services of the firſt Leſſee, and would take 


Effe& in Poſſeſſion whenever that determined; but without ſuch Attorn- 
ment, though the ſecond Leaſe would be good between the Parties, b 


x | y * 
reaſon of the Eſtoppel, yet not as a Reverſion ; and therefore ſuch ſecond o Page 440 


Leſſee could have no Remedy for tlie Rents and Services of the firſt 


by Ys 9% | (6 FYETV. & ID ne S190 ys Ws „ 
So it one had made a Leaſe for Life, or for eighty Years, if the Leſſee Co. 155. a. 
ſhould ſo long live, and after by Indenture let the ſame Lands ro another Oro. Eliz- 


fot Years, io begin preſemly, and then the firſt Leaſe determined by Death, blow. 422. 4. 


433. à. 


Surrender or Forfeiture, the ſecond Leſſee ſhould have the Lands in Poſ- 
by teaſon of the Eſtoppel, took effect between the Parties preſently, and 


_ therefore ſhall come in Poſſeſſion whenever the firſt Leaſe is out of the 


Way; but if ſuch ſeeond Leaſe were only by Deed Poll, then there muſt 
be an Attornment to make it good as a Grant of the Reverſion, as there 
muſt likewiſe in the other Cafe, where it was made by Indenture; and 
without ſuch Attornment the ſecond Leaſe could only take effect in Poſ- 
ſeſſton upon the Determination of the firſt Leaſe by the Death of the 


. . Leſſee; according to the expreſs Limitation, and not upon any ſooner or 
bother Determination by Surrender, Forfeiture, or otherwiſe ; much leſs, if 


ſuch ſecond Leaſe were by Parol, could it rake effect upon any other Deter- 
miaation of the firſt Leaſe; for though in theſe Caſes the firſt Leaſe, de- 


pending upon the Life of the Leſſee, was uncertain how long it would 
cobtinue, yet ſo long as it did continue, the firſt Leſſee had the ſole and 


abſolute Poſſeſſion, and the Leſſor no Power to contract for any Thing but 


. * his own Reverſion Nuring that Time; and therefore if his ſecond Leſſee 


cannot attain the Reverſion, the Contract can take no Effect for the Poſ- 


ſeſton till the Death of the firſt Leſſee, becauſe that being the Leſſor's own 
Limitation affixed to ſuch Leaſe, he cannot deal for the Poſſeſſion before 
that Times comes; and therefore no accidental Determination of the Leaſe 
ſlooner ſhall let in the ſecond Leſſee, unleſs he can prevail for the Reverſion 


by Attornmem of the firſt Leſſee, in caſe of the Leaſe by Deed Poll, or 
mY 6 N | unleſs 
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Leaſes and Terms foz Years. 
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unleſs in caſe of the Indenture, which, by reaſon of the Eſtoppel, ſhall 
let him in whenever the firſt Leaſe is out of the Way, whether he obtained 
an Attornment or not. OS at og ; 
3 Leon. 17. But in all the Caſes before-mentioned, if ſuch Leaſe by Indenture or 
4 Leon. 23. Deed Poll were by way of Bargain and Sale for Years, then, it ſhould ſeem, 
2 113. it would paſs as a Reverſionary Intereſt preſently, without any Attornment, 
3 spy Force of the Statute of Uſes, and it being only for Years, there would 
ale. need no Inrollment of the Indenture or Deed Poll: And note; By the 
Statute of Frauds and Perjuries, 29 Car. 2. cap. 3. no Parol Leaſe for above 
three Years is to have any other Effect than only as a Leaſe at Will; fo 
that ſuch Parol Leaſes now for ten or twenty Years are out of Doors. 


— — — 


*Page 441 (O) Leaſes foꝛ Years by Eftoppel, how far and 
againſt whom ſuch Leaſes are good. 


Co. Lit. 47,  F one makes a Leaſe for Years, by Indenture, of Lands, wherein he hath 
227.% I nothing at the Time of ſuch Leaſe made, and after purchaſes thoſe very 
3 Lands, this ſhall make good and unavoidable his Leaſe, as well as if he had 

Cro, Eliz. been in the actual Poſſeſſion and Seiſin thereof at the Time of ſuch Leaſe 
140, made; becauſe he having, by Indenture, expreſly demiſed thoſe Lands, is 
Sav. 98. by his own Act eſtopped, and concluded to ſay he did not demiſe them 
Leo — and if he cannot aver that he did not demiſe them, then there is nothing to 
Elia. take off or impeach the Validity of the Indenture, which yr ang. affirms 
362. that he did demiſe them, and conſequently the Leſſee may take advantage 
Moor, pl. 323, thereof, whenever the Leſſor comes to ſuch an Eſtate in thoſe Lands as is 
capable to ſuſtain and ſupport that Leaſe; and this Eſtoppel by Indenture 
Go. Car, is ſo mutual and reciprocal, that if a Man takes a Leaſe for Years by Inden- 
110. ture of his own Lands, whereof he himſelf is in actual Seiſin and Poſſeſſion, 
2 Rol. Abr. this eſtops him during the Term to ſay the Leſſor has nothing in the Lands 
$71. at the Time of the Leaſe made, but that he himſelf, or ſuch other Perſon, 
Cro. Jac. 73. vas then in actual Seiſin and Poſſeſſion thereof; for by Acceptance thereof 
by Indenture, he is, for the Time, as perfect a Leſſee for Years, as if the 
Leſſor had at the Time of making thereof the abſolute Fee and Inheritance 
in him; bur if ſuch Leſſee of his own Lands, being ejected by the Leſſor, 
ſhould bring an Ejectment, and the Leſſor ſhould om Not guilty, and give 
the Leaſe and ſome Matter of Forfeiture thereof, in Evidence, to ſupport 
his Plea without pleading, andrelying on the Eſtoppel, and the Jury ſhould 
find the ſpecial Marter, viz. that the Defendant had nothing in the Lands 
at the Time of ſuch Leaſe made, but that the Plaintiff himſelf was then in 
actual Seiſin and Poſſeſſion thereof, whether the Court, upon this Verdict, 
are bound to adjudge according to the Truth of the Caſe, viz. that ſuch 
Leaſe by one who had then not ing in the Lands was void or if they are to 

adjudge according to the Law, working by way of Eſtoppel upon ſuch Leaſe 
by Indenture, ſeems a Doubt upon all the Books; but my Lord Coke lays it 
down for a Rule, that the Jury do well to find the Truth, viz. that the Leſ- 
ſor had then nothing in the Lands; but then, upon ſuch Finding, the Court 
is to adjudge, according to the Operation of Law upon the Eſtoppel wrought 
to both Parties by the Indenture, that they are baund; but if the Jury, un- 
derſtanding that the Leſſor had nothing in the Lands at the Time of the 
Leaſe made, and that therefore his Leaſe could not be good in fact, but 
only by way of Eſtoppel, ànd inferring from thence that they, who are ſworn 
to ſay the Truth, were not bound by ſuch an Eſtoppel, which was plainly 
againſt the Truth, ſhould therefore give a general Verdict againſt the E 
- | that 
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that the Defendant was guilty of the Ejectment;; in-this Caſe, ſays my. 
Lord Coke, ſuch Jury are liable to an Attaint; and this ſeems the better 4 Co. 53. 
Opinion; for though it be true that the Jury are not bound by the Eſtoppel, 1 
and therefore may find that the Leſſor had nothing in the Lands at the Time o. Lit. ay b. 
of the Leaſe made, which is a Truth of Fact the Leſſee is eſtopped to af- 
firm, and is the only ſubject Matter of the Eſtoppel; yet the Conſequence 
of ſuch Eſtoppel, and how far the Leaſe is made good thereby againſt the 
Parties, is Matter of Law, and not of Fact; and therefore if they take 
upon them, firſt, to find that the Leſſor had nothing in the Lands at the 
Time of the Leaſe made, and then to find that ſuch Leaſe is void; or, 
which is all one, to find that ſuch Leaſe was void, becauſe the Leſſor 
had then nothing in the Lands, as the eſſential Cauſe which induced them 
to find ſuch Leaſe to be void, or that there was no ſuch Leaſe; in this 
they take upon them to judge the Matter of Law, and in ſo doing exceed * Page 442 
their Duty, and, conſequently, if they are miſtaken, lay themſelves open to | 
an Attaint; for, in Truth of Fact, there was ſuch Leaſe made, and, in 
Truth of Fact, the Leſſor had nothing in the Lands at the Time of making 
thereof; and all this is their Duty, and belongs to them to find; but whe- 
ther ſuch Leaſe, ſo circumſtanced, be good, or void, is Matter of Law, for 
the Court to adjudge, upon theſe Circumſtances z and therefore, if they will 
take upon them to anticipate the judgment of the Court, by giving their 
own Judgment thereon, they muſt do it at their owa Peril, and if hey 
miſtake, be liable to an 'Atraint t. bub ods 25+ 25 
But if ſuch Leaſe for Years were made by Deed Poll of Lands wherein Co.Lit.47. b. 
the Leſſor had nothing, this would not eſtop the Leſſee to aver that the Leſ- Rol. Abr. 
for had nothing in thoſe Lands at the Time of the Leaſe made; becauſe the 57" 
Deed Poll is only the-Deed of the Leſſor, and made in the fitſt or third 
Perſon ; whereas the Indenture is the Deed of both Parties, and both are, 
as it were, put in and ſhut up by the Indenture, that is, where both ſeal 
and execute it as they may and ought for otherwiſe, if the Leſſor only ſeals 
and executes the Indenture, the Leſſee ſeems to be no more concluded than 
if the Leaſe were by Deed Poll; for it is only the Sealing and Delivery of 


* 


* 


> 
. 


the Indenture as his Deed, that binds the Leſſee, and not his being barely 


named therein, for ſo he is in the Deed Poll; but that being only ſealed and 
delivered by the Leſſor, can only bind him, and not the Leſſee, who is not 
to ſeal and execute it; and it fhould ſeem that ſuch Leaſe by Deed Poll 
binds the Leſſor himſelf as much as if it were by Indenture, becauſe it is 
executed on his Part with the very ſame Solemnity, and therefore it ſhould 
ſeem he is bound by ſuch Leaſe by way of Eſtoppel. l 

And yet it is generally ſaid, that theſe Eſtoppels ought to be mutual, or Cro. liz. 37 
otherwiſe neither Party is bound by them; therefore if a Man takes a Leaſe 200. 7 
for Years of his own Lands from an Infant;or Feme Covert by Indenture, Co. Lit. 352. 


this works no Eſtoppel on either Part, becauſe the Infant or Feme, by reaſon * 


- 


of their Diſability to contract, are not eſtopped; therefore neither ſhall the 


Leſſee be eſtopped, becauſe all Eſtoppels ought co be mutual. 
So if a Man takes a Leaſe for Years of his own Lands by Patent from the Rol. Abr. 


King, rendering Rent, this ſhall not eſtop the Leſſee, as an Indenture be- 871. 


tween common Perſons in ſuch Caſe would do: becauſe the King cannot be 
eſtopped ; for it cannot be preſumed the King would do Wrong to any Per- 
ſon, and therefore being deceived in his Grant makes it abſolutely void; and 
if he be not eſtopped, neither ſhall the Leſſee ; becauſe all Eſtoppels ought 
to be mutual; but perhaps there may be ſome Difference between theſe 
Caſes of a bare Acceptance of a Leaſe from ſuch Perſons, as by reaſon of 
their Imbecillity, Incapacity, or other Impediment ariſing from their own 
Perſons, could not make ſuch Leaſe, bur that the ſame was either abſolutely 
void, or at leaſt yoidable, on their Part; and therefore the Leſſee may ſhew 
ſuch Incapacity, to avoid them, as made by Perſons who wanted Power 
; ON ; | or 


and Herring. 
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or Ability adi andforths #hole Contract md fail; not i for want t.of i 
4 ſufficient Eſtate in the Leſſors, (for if they were of full Age, and ſole, &c. 
that would not be material,) bur. for Want of a ſufficiegt.Power or Ability, 
to contract; but fo when ſuch Læaſch is made. by 4 Man of full Age, 
though by Deed Poll, why this ſhould not bind end eſtop him as well as 
flit were made by Indencure; ſcetns bard 10,underftand 3 fox he hath exe- 
euted it on his Part with the ſame Solemnity 3 and though it cannot bind or 
: «ſtop the Leſſee, becauſe he never exocuted Its yet why that ſhould invalidate 
it on the Lefſor's Part, whoſe Deed:it was, and who did all he could to bind 
himfelf, does not ſeem very intelligible; beſides that, the Books, which put 
the Caſe of the Leaſe, by Deed Poll, ſaying only that the Leſſee is not eſtop- 
ped thereby, ſeem to allow that the Leſſor is natwithſtanding eſtopped; 
by She, 443 * for otherwiſe they would takes: notict of cheit being both at large, as they 
$4 do in other Caſes, % bre möge 
Rol. Abr. If Leffee for Tears accepts a: Leaſe for Years of a Stranger by Ingenture, 
871. Ciyle who hath nothing in the Reverſion, this is a good Leaſe by way of Eſtoppel 
between them, and not a Confirtnation; for nothing appears that the Leſſor 
knew the Leſſee then had any Thing in the Lands, and then it is the ſame 
with the other Caſes, .and works by way of a bare Eſtoppel; byt Rua 
thought it a Confirmation, againſt all the other Judges. 
Bro. Tit. If one lets Lands to me, by Deed enrolled, unknown. to me, and bring 
Leaſes 36. Debt upon the Leaſe, I may ſay. ne Laſſa pas, as Liteleton held; but ap al | 
7 E. 4 29+ the Juſtices, he who made ſuch Leaſe is concluded ta ſay the eee 
> Caſe ſeems tobe an Authority in point to eſtabliſh what has been laid down, 
that in caſe of a Dred Poll, (as this which is called a Deed inrolled muſt be 
intended to be,) the Leſſor himſelf is eſtopped, though the Leſiee be at 
3 v and this cannot be intended an Indenture, becauſe then the Leſſee 
would have been eſtoppedilikewiſe, if he had ſealed it, which in this Caſe 
it appears cn did not, becauſe it was unknown to him, and therefore was 
not Fond whether it were by Indenture or Deed Pall. 
Co. Lit.47.b. Theſe Eſtoppels continue no tonger on either Part than during the Leaſe, 
4 Co. 54. a. for as they by — at firſt by making of the Leaſt, ſo by Determination of 
8 Co. 44. the Leaſe A Are at an Ead M oe ws both Pots of the Indenaye 


Cro. Eliz. 36. 61.24 ad cho; 
323 ee eee . ; 


_—_— . When an Intereſt dul a bike Leaſe, there-uall be noEſtoppel, 


Vent. 358. though the Intereſt, purported to be granted, be rally greater than the 
& wide Skin. Leſſor at that Time had Power to grant; as if H. Leſſee for the Life of B. 
8 1 makes a Leaſe for Years by Indenture; and after purchaſes the Reverſion in 

278. Fee; and then B. dieth, A. ſhall avoid his own Ledſe, though ſeveral of the 
Salk. 27 95. Yeats exprefſed in the Leaſe ate ſtill to come; for he may confeſs and avoid 


pl. 1. tde Leaſe which took effect in point of Intereſt, ànd determined by the 


Death of B. So if Leſſee for ten Tears makes a Leaſe for twenty Years, 
and afterwards purchaſeth the Reverſion, yet it ſhall bind him for no more 
than ten Years, Fr! the ſame Reaſon; becauſe when he made a Leafe for 
twenty Years, ichis was certainly a good Leaſe for ten Years, and ſo far an 
Intereſt palied;- which he may (confeſs, and avoid it for the Reſidue, by 
'ſayitg that he had no more than for ten Years i in it himſelfy fed Boer of 
this, for the” Reufom ſrems not fatisfactor. | 
4 Lev. 14 In FjeQmetit, Plaintiff deelated of a Leaſe hop five — and upon Not 

3 Keb. 490. guilty pleaded, the Jury found that the Leſſor of the Plaintiff had only a 
Ree and Mil. Netm I" three Years the Lands leaſed, & i, c. Hale held this Ver- 
lianſo, dict aghinit the Plaintiff; for the 'Jad nt: ſhould be, that the Plaintiff re- 
 (uperet Fer minum ſuum pradittem, which is five Years; and here the Leſſor's 
Intereſt doth not continue fo long, — perhaps th Defendant may be the 
"Reverſibner after the frye Vears ended, and then by this Means the Plaintiff's 
| Leſſor will recover the Land for two 2 he hath Right to — 

| 3 — 
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and ſaid, that for this Reafon, He had before cauſed another Plaintiff to be 
nonſuit; Wil was of the ſame Opinion, but Twiſden intlined cont. & Au- 
yr If a Man takes a Leaſe for Years of the Herbage of his own Land by Co.Lit.47. b. 
Indenture, this is no Concluſion to fay that the Leſſof had nothing in Rol. Abr. 
the Lands at the Time of the Leaſe made, becauſe it was not made of the 871. 
Lands themſelves. 5: Bly | N 

I Baron and Feme join in a Leaſe for Years hy Indenture, rendering Retit, Rol. Abr. 
where the Baton hath all the Eſtate, and the Wife nothing; in this Caſe, 877. 

after the Death of the Baton, the Leſſee, in an Action of Debt brought by Cro. Eliz. 


- 


th. 


— — 


the Feme, ſhall not be concluded to ſay, that at the Time of the Leafe 72": 
made the Feme had nothing in the Lands; for this ſhall not enute by way 


Breerton ver, 
Evans. | 


of Eftoppel, becauſe ari Imereſt actually paſſed, though not from the #* Page 444- 
Feme. But another Reaſon given is, becauſe the Feme being Covert was 
not eſtopped, and, by eonſequence, neither ſhall the Leſſre, becauſe all 
Eſtoppels ought to be mutual. | | | 
IF 83 of the Land, apd a 3 join in a Leaſe for Years by In- Co. Lit. 45.4. 
denture, this is the Leaſe only of the Tenant, and the Confirmation of the Rol. Abr. 
Stranger; and yet the Leaſe operates, as to the Stranger, by way of Com- 877. hy 
clufion, and fo it does to the Leſſee with reſpect to the Stranger, becauſe — 
he having nothing in the Lands, the Indenture could no otherwiſe take Ser 
effect as to him. Ex | | 7, . 
If A. ſeiſed of ten Aeres, and B. ofother ten Acres, join in a Leaſe for Go. Lit. 45. a; 
Years by Indenture, theſe are ſeveral Leafes, according to theit ſeveral E- Rol. Abr. 
ſtares, and no Eſtoppel is wrought: by che Indenture to either Party, becauſe $77: 
each have an Eſtate whereout ſuch Leaſe for Years or Intereſt may be deriv- 
ed ; and the Reaſon why Eſtoppels at any Time are allowed, is; becauſe 
otherwiſe, when the Party hath nothing in the Lands, the Indenture muſt be 
abſolutely void, which would be hard to ſay, when he hath, under Hand 
and Seal, done all in his Power to make it good; and ſince it can be good 


no otherwiſe, it ſhall be good by Eſtoppel, rather than be abſolutely void; 


"bur when an Intereſt paſſes from each Leſſor, the Indenture works upon 
ſuch Intereſt to carry that, and therefore leaves no Room for its o rating 
by way of Eftoppel ; but yer finct Both equally joined in the Leaſe, with- 
out diftinguiſhing the ſeveral Intereſts they had therein, the Indenture 
works by way of Confirmation;-with reſpect to each from whom the whole 
Intereſt did not᷑ paſs; chat is, As Confirmation for B's Part, and as B.'s 
Confirmation for A. Part; for ſince the Leafe of the Whole was undiſtin- 
guithed; and by reaſon of the ſeveral Intereſts that paſſed from each ex- 
cludes any Eſtoppel, therefore rather than the Indenture ſhall be void, with 
reſpect to the Part of each oller, it ſhall be conſtrued a ſeveral Confirma- 


tion by one of the other's Part, and by the otker of che other's Part, which 


is the leaſt Operation the Indenture can have with reſpect to each, from 


vhom n Intereſt paſſes; without being abſolutely: void. 


So if two Teuants in common of Lands join in a Leaſe for Years, by In- Rol. Abn 
dentute, of their ſeveral Lands ;othis ſhall be the Leaſe of each for their re- 877. 
ſpective Parts; and the croſs Confirmation of each for the Part of the other, 
and no Eſtoppel on either Part; becauſe an actual Intereſt paſſes from each 
reſpectively, and that excludes the Neceſſity of an Eſtoppel, which is never 
admitted; if by any Conſtruction it can be avoided, as being one of thoſe 
Things which the Law looks upon as odious, becauſe it chokes and diſ- 
guiſes the Truth. "fe MT CT - — 

But if two Joint-tenants for Life, of in Fee, join in a Leaſe for Years by Co. Lit. 47. d. 
Indenture, reſerving Rent to the one of them only, this ſhall give him the Rol. Abr. 
Rent excluſive of the other; and here the Eſtoppel turns not then upon the * 
Intereſt paſſed by the Leafe, for that is ſevetal; according to their ſeveral 
Rights, as in the other Caſes, which excludes any Eſtoppel z- but it turns 
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Leaſes and Terms foꝛ Years. 


upon the Reſervation of the Rent, which being made in this Manner, to 
one excluſive of the other, by Indenture, works an Eſtoppel againſt all the 
Parties to ſay the contrary ; and though the Rent iſſues out of one Part ag 
well as the other, yet it not being Part of the Thing demiſed, but moving, 
as it were, rather by way of Grant from the Leſſee after the Leaſe made, the 
Leſſors are conſidered as accepting it in this Manner by Indenture, which 
concludes them as well as it doth the Leſſee; but if the Leaſe had been by 
Parol, or Deed Poll; reſerving Rent to the one Joint-tenant only, this would 
not have excluded the other Joint-tenant from an equal Share therein, 
| becauſe this Reſervation coming, as it were, by way of Grant from the 
page 445 * Leſſee, and being only by Parol, or Deed Poll, could nor eſtop or con- 
alucde the Leſſors, who, with reſpe& to the Rent, were as it were Gran- 
tees, and only paſſive therein; and the Rent ſhall follow the Reverſion in 
Proportion to their ſeveral Eſtates in that, as the Cauſe for which the Rent 
was reſerved or granted in that Manner, and ſo let in both to an equal Par- 
ticipation thereof, 5 | IT Ie 
Rol. Abr. If two Coparceners join jn a Leaſe for Years, by Indenture, of their 
878. . ſeveral Parts, this is ſaid in one Book to be but as one Leaſe, becauſe 
they have not ſeveral Freeholds therein, but only one, as both making. 
; 1. — ver, but one Heir, and therefore ſhall join in an Aſſiſe; but Moor is cont. 


Kobinſon. where in Ejectment the Plaintiff declared of a Leaſe by two Coparceners 


quod dimiſerunt; and Exception being taken to it, the Exception was al- 

* lowed, becauſe-the Leaſe was ſeveral as to each Coparcener, for their own 

| reſpective Moiety z and this ſeems the better Law, becauſe though they 

have but one Freehold with regard to their Anceſtor, and therefore if they 

are diſſeiſed ſnall join in an Aſſiſe, yet as to their diſpoſing Power thereof 

they have ſeveral Rights and Intereſts, ſo that neither of them can leaſe or 

t Tenants give away the Whole . | | ; 1 en 
in Common | 


cannot make a joint Leaſe, Heatherlyy v. Vito. P. 4 Geo. 3. 2 Will, 232. 


Rol. Abr. If A. mortgages Lands to B. upon Condition to re-enter on Pay- 


874, 876. ment of 10/7. and after 4. before the Day of Payment is come, being 


Omelaugh- in Poſſeſſion, makes a Leaſe for Years, by Indenture, to C. and then after 
2 performs the Condition, this ſhall make the Leaſe to C. good againſt 


himſelf by Eſtoppel; and it was farther adjudged, that even the Feoffee 
of A. ſhould be bound by this Leaſe; which took its Effect only at firſt by 
Eſtoppel becauſe he, coming in under one who was eſtopped, ſhould be 
himſelf eſtopped likewiſe, which was till a ſtronger Cale than the fitſt; 
and this was adjudged in Jreland, and afterwards affirmed on a Writ of 
Error here, and ſeems a very ' reaſonable Judgment; for if a ſubſequent 
Purchaſe ſhall make good a Leaſe of Lands by Indenture, though the Leſſor 
had nothing in thoſe Lands at the Time of the Leaſe, and therefore his 
Leaſe at firſt could only take Effect by Eſtoppel ; much more in this 
+ - Cafe, where the Leſſor had a Poſſibility of coming into the Lands again, 
mall his Performance of the Condition aſter make good the intermediate 
| Leaſe; and ſo it ſhould ſeem too if the Condition were broken at the 
Time of the Leaſe, ſo as he had then nothing but an Equity of Re- 
demption; yet if he ſnould after be admitted to redeem in Chancery, this 
would make good the intermediate Leaſe which took Effect at firſt only by 
Eſtoppel. - | 


Co. Lit. 45. a. B. Tenant for Life of C. and he in the Remainder or Revericn in Fee 
Dyer 234- join in a Leaſe for Years by Indenture this, during the Life of C. is the 


1235 pl. "Leaſe of B. who then only had the preſent Intereſt in the Lands, and the 


Poph. 579, Confirmation of him in the Remainder or Reverſion; but after the Death 
Moor, pl. of C. then this becomes the Leaſe of him in the Reverſion or Remainder, 
and the Confirmation of B. for the Leſſors having ſeveral Eſtates in them in 
| PTE, ſeveral 


reſpective 
which. is the moſt natural and uſeful Conſtruction of the 


the Leſſee of the future Intereſt grant over his Term for Years, before See L. 


Leaſes and Terms foz Years, 
ſeveral ir che Leaſe ſhall be conſtrued to move out of each one's 


ſtare or Intereſt as they become capable of ſupporting thereof; 


nd ul Leaſe, eſpecially as 
thete can be no wa te in this Caſe, by reaſon of the ſeveral Intereſts 
which paſſed from each; and therefore during the Life of the Tenant for 


Life, if che Leſſee, being evicted, ſhould declare of a Leaſe by both, this 


| would be againſt him, as was adjudged, becauſe for that Time it was only 


the Leaſe of the Tenant for Life. 


— EIT ON "VOTES 8 * 


FO ht ith. 
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*(P) Leaſes foꝛ Years and future P ntereſts, how Page 446 
far they may be barrd oꝛ deſtroyed, and how 
far not; and where an Entry bekoꝛe the Term 
begun is a Diſſeiin, =o | 
T has already appeared; that all Lead for Years at the 88 Law, 


when they come in eſſe, are to be executed by the Entry of the Leſſee; 
we ſhall therefore now conſider what Care the Law has taken for the Pre- 


_ ſervation and Security of ſuch Leaſes as are limited to begin at a future 


Time, and fo cannot be executed by Entry preſently ; what Power the 

Leſſee hath over ſuch an Intereſt, and whether, and by what Acts, either 

of the Leſſor, or Strangers, the ſame may be barred and prevented from 

ever taking Effect. 8 2720 N oe” „ 

As to future Intereſts, if one make a Leaſe for Years, to commence Cro. Eliz. 157 
after the Death of a Tenant for Life, or after the End of a Leaſe for 5 Co. 124. 
Years then in Being; and after the Death of the Tenant for Life, or 3 Leon. 156, 


Expiration of the Term for Years, a Stranger enters by Tort, yet may ; lol. 198. 


Raym. 
or without any Entry made, and thereby transfer over his Power of 728. 870. 


entering and reducing it into Poſſeſſion to the Grantee; for till Entry 3 2, 
of the Leſſee of ſuch future Intereſt, the Leaſe is not executed, but 3 
remains in the ſame Plight as it was upon the firſt making thereof, and 123. ; 
then no intermediate Acts, either of the Leſſor, or of Strangers, can Barnes's Notes 
diſturb or hurt it; becauſe whoever comes to the Poſſeſſion, whether by C. P. 12. 
Right or Wrong, takes it ſubje&t to ſuch future Charge, which 1 
Leſſee may execute by his Entry whenever he thinks fit, as by a Title 53, 154» 
Prior and Paramount to all ſuch intermediate Violations of the Poſſeſſion; 

but if the Leſſee of ſuch future Intereſt had once entered after the Death 


of the Tenant for Life, or End of the Leaſe for Years, and had after 


been put out, then he could not grant over his Term and Intereſt to a 
Stranger, becauſe by his Entry the Leaſe was actually executed, and be- 
ing after defeated by the Entry of another, he had only a Right of En- 
try left in him; which Right of Entry the Law will not ſuffer him to 
transfer over to a Stranger no more than a Right of Action; and for the 


ſame Reaſon, becauſe in both . Caſes it may encourage Champerty and 


Maintenance; but in the other Caſe, where he hath not entered, he only 
transfers over ſuch Intereſt as he himſelf had, and which the tortious En- 


try of the Stranger had not diſturbed or altered from what it was at the 


firſt making thereof. . . h 
So if one makes a Leaſe for Years, to begin two Years hence, and Cro, Eliz. 


after the two Years expired, before any Entry, and whilſt the Leſſor 127. 

continues ſtill in Poſſeſſion, the Leſſee may grant over his Term Tn V9. 

Intereſt to another, becauſe his Intereſſe Termini was not deveſted or turn- 5 
| | | e 
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page 447 into Poſſeſſion by an Entry preſently; and then his not entering, which 
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Leaſes aud Terms foz Pears. 


ed to a Right, hut continued in him in the ſame Manner as it was at firſt - 
granted; and in the ſame Manner he transfers it over to another, who by | 
his Entry may reduce jt into Poſſeſſion whenever he thinks fit, 5 
Co. 123, Oge made a Leaſe for Years, to begin after the End or Determina : 
ro. Jac. 60. tion of a former Leaſe for Years then in being; the firſt Leaſe deter- 
In. 0. mined, and before Entry of che ſecond 7 he in Reperſion entered, 
Mei 3. ine with Proglamations, and 


nn ARA woooay 4 


3 Mod. 18. aud made a Feoffment in Fee, and levied a | 
Ld, Raym, five Years paſſed without Entry or Claim of the ſecond Leſſee z and if hit 
179. Term was barred, was the Queſtion, And it was adjudged, that by this 
Fine and Nonclaim his Term was barred, becauſe after the firſt Leaſe 
expired, the fecond Leaſe was actually then come in efe, and reducibte 


pv his own Fault, and Laches, could not ſtop the Operation gf the Fine 
rom running againſt him ; bur if fuch Fine had been levied during the 
Continuance of the firſt Leaſe, there” it was agreed that: the Operation 

1 ſnould net begin to run out againſt the ſecond Leſſee till the firſt 

eaſe were determined; becauſe till then the fecond Leaſe was only an 

Intereſſe Termini, which the ſecond Leſſee could not reduce into Poſ- 

ſeſſion by any Entry till the firſt Leaſe determined, and ſo was not 

obliged to take Notice of the Acts of Strangers, or of the Ter- tenant in 
Poſſeſſion; for if ſuch future, Intereſt might be diveſted before it came is 

de, the Leſſee or Grantee thereof having never entered, would have 

no Means to reveſt it, and therefore till it comes ix eſſe, the Law tales 

care and ſecures it to the Leſſee or Grantee in the ſame Manner a8 it 

was at firſt granted; but when the firſt Leaſe is at an End, then the 

ſecond Leſfee is to take care of it himſelf; and if he ſuffers five Years 

to elapſe after that Time without Entry or Claim, this will bar ſuch In- 

tereſt, becauſe his Right then commences in Poſſeſſion, and from thence- 

forth the Operation of the Fine begins to run on againſt him; and where 
Noy 123. in Noy it is held, that if A, leaſes to B. for Years, but yet A. ſtill con» 
— ver. tinues in Poſſeſſion, and after levies a Fine with Proclamations, and five 
Ven. 81. Years paſs, that this does not bar the Term of B. but only carries the 
Sid. 459, Reverſion of A. this Caſe was denied by Twiſden to be Law, for till the 
ntry of B. the Leſſor hath no Reverſion; and therefore the Fine can only 


— 


operate on the Poſſeſſion. 55 8 105 
2 Leon. 99. As the Leſſee muſt enter when his Leaſe comes in Poſſrſſion, ſo.if he 
Cro. Eliz. enters before, this is a Diſſeiſin; therefore where one brought Debt for 
Rel. Abr. Rent, and declared upon a Leaſe 29 Septemb. Habendum from the Feaſt 
605. of St. Mich* next enſuing for twenty-one Years, rendering 10 J. per Aun. 
Dyer 89, 96. Rent, Virtute cujus Defendant 29 Septemb. entered, Sc. on Nilt debet 
2 Rol. Abr. pleaded, and found for the Plaintiff, it was moved in Arreſt of Judgment, 
7 that here, by the Plaintiff's own ſhewing, there is no Rent in Arrear, 
for he ſays Virtute cyjus Defendant * Septemb. entered, which is a. Day 
before the Commencement of the Term; and then ſuch. Entry is a 
Diſſeiſin, becauſe he hath then no Right to enter; and this the Court 
clearly agreed, and that no Continuance of Poſſeſſion, though after the 
Ferm actually begun, would purge the Diſſeiſin or alter the Eſtate of the 
Leſſee; but yet they agreed that Debt lay for the Rent in reſpect of the 
Privity of Contract upon the Leaſe made, but that the Diſſeiſin having 
ained a tortious Fee, that ſhould' not give way to the Term for Years, 
euch ie were legal, being but a Chattel. | 


" F 9 * f 


Lev. 45- | So where A. made a Leaſe to B. 23 Septemb. Halendun to him for 


Keb. 54. Eighty-one Years from Mich” next enſuing, if C. ſhould: ſo long live, and 
2 ver. from and after the Day of the Death of C. for Thirty-one Years more; 
een. the Leſſee enters the 2 3 Septemb. and fo, before the Commencement of 
the Term, continues in Poſſeſſion for ſome Years; then the Leſſor re- 
enters, and the Leſſee deing out of Poſſeſſion after the Death of 8 and 
eee RE. _ | during 
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during the Continuance of Thirty-one Years, afligns.over that Term to 


dhe Phaintiff's'Lefſor, who being kept out of Poſſeſſion, brings Ejectment, 


and recovered. 1. It waz held, that the Term not being (o in till 
Micb', this was till then a future Iatereſt, and the Leſſee s Entry before 
was a Diſſeiſn, and. not: Poſſeſſion, by. virtue of the Leaſe, 2. That, 
whether this Leaſe for Thirty - one Years were only a Continuance of the 


firſt Term, and that both together made hut one Term, as Pridgemam hela 
becauſe the laſt Day af the Life; of C. mall beg conjoined to the firſt 


Day of the 'Thirty-one Vears, and ſo no Fraction be allowed, eſpecially, - . 
being for Eighty one Years, which B. cannot be ſuppoſed to out- live; 

or whether they, were two diſtinft Terms, as others held; yet either 
Way it, was not turned to à Right by the Entry of the Leſſor, becauſe 


B. was not poſſeſſed by virtue of the Term, but by Diſſeiſin, and to 


purge that was the Entry of the Leſſor; for if a Stranger had entered #* Page 448 
after Mich, and diſſeiſed the Leſſor, this would not have turned tjge 
Term to a Right, becauſe as to that the Time for Entry of the Leſſee 
was not come, nor was, his Entry in reſpect of that; no more will the 


Entry of the Leſſor turn it to a Right, and then it was well aſſignable to 
the Plaintiff's Leſſor, eſpecially if it ſhould: be taken as a future Intereſt, 


as ſome: held it ſhould ; for then the Leſſee was never in Poſſeſſion by 
virtue thereof, and conſequently the Leſſor's Entry could not turn it to a 
Right. 8 1 | | 


But where one declared of a Leaſe 16. April, Habendum from the Annun- Cro. Eliz. 


ciation laſt paſt for ten Years, Virtute cujus intravit, & babuit tenementa 995: 


predig from the ſaid Annunciation; this was held good, and that the Sears ns 
Leſſee: was no Diſſeiſor; for it ſhall be intended that he entered and occu- _ 
pied befere by Agreement, and took a Diverſity between this Caſe, where 


the Commencement of che Leaſe is limited from a Time paſt, and where it 


is limited to begin at a Time to come; there the Entry of the Leſſee 
before that Time, is a Diſſeiſin. e eee nr e 0) pews 
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bow far, and by what Peans, Leaſes 


koꝛ Years in Truff to attend an Inheri⸗ 
| tance may be barred 02 dero es. 


* 


F Leſſee for Years aſſigns over his Leaſe in Truſt for himſelf, and Fro. Car. 110. 


after purchaſes the Inheritance, and occupies the Land, and then _ 


Morris, 


levies a, Fine with Proclamations, and the Leſſee does not claim this Sid. 459. 


Leaſe within five Years after the Fine levied, this Fine and Non-claim will 2 Vent. 329. 
bar the Intereſt of the Leſſee, though he who levied the Fine had him- $.C- cited, 
ſelf the Poſſeſſion by reaſon of the Truſt; for this Truſt paſſed included . and 


in the Fine, and the Truſtee not making Claim within the five Years, his - ge 


| Intereſt is barred thereby, and conſequently ſo is the Intereſt therein of where Equi- 
the Ceftui que Truſt. But Note; it appears in other Books, where this . will er 


Reſolution, is cited, that the Conuzee was a Purchaſor of the Eſtate, — Tink 


and then having no Notice of the Term, nor having made any Agree- pavour of 
ment for it, to have it aſſigned in Truſt for himſelf, if the Fine had not Dowereſs, 


barred it, but it ſhould have been ſet up againſt his Purchaſe, he would Jointreſs, c. 


have been ſo far cheated and deceived in his Purchaſe ; and therefore it is _ theſe 
ſaid it would have been otherwiſe, if by Agreement this Term had been to 
| be aſſigned in Truſt for the Conuzee, and that upon very good Reaſon ; for 

he who hath the Inheritance, and in Truſt, for whom a Term or Eſtate by 


Vor. III. 6 P Extent 
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Extent is aſſigned, muſt be taken as Tenant at Win to his Truſtee, aad 
oonſequently that his Poſſeſſion is the Poſſeflion of the Truſtee and then 
Fine levied by him who hach the Inheritance, will work only upon that, 
when it appears that it was ſo incunded, and that the Term ſhould be kept 
on Foot, and not barred ; whereas in the Caſe of Iſbam and Morris there 
does hot appeat to have been any ſuch Intention, nor does it appear thix 
the Conuzee knew any Thing of the Perm 1 on nt 
Hard. 400. A. ſeized of Lands, for Continuance thereof in his Name and Blood, r. 
Focus verſus makes a Leaſe” to B. for five Hundred: Years; id Ttuſt for himſelf duting 
Sal. Life, and after in Truſt for his Brother, and ſo to ochers ; and Afar 2, 
being in Poſſeſſion aedording to the Truſt, eovenants with D. to ſtand 
feiſed of thoſe Lands, upon the fame Conſiderations a8 n the Leaſe, to 
the Uſe of himſelf for Life, with Remainders over; as in the Leaſe, and 
upon the ſame Truſts, and that the-faid Leaſe,” and all Eſtates made or to 
Page 449 be made by him ſhould be to the ſame Uſes and Truſts; and then A. levies 
a Fine, and five Years Paſs, A. {till eontiauing in Poſſeſſion according to 
| the Truſt, and after A. 1 Death the Le ſſee enters; and if this Leaſe was 
barred by the Fine and Non-claim for five Years, was the Queſtion: No 
Judgment appeers to have been given; but Hale ſeemed to be of Opinion 
that it was not, becauſe here àppeated no Intent to bar it; for A. was but 
Tenant at Will, and the Fine did not diſplace the Leaſe; as if Leſſee for 
Years levies a Fine, and five Years paſs, the Leſſor is not barred, becauſt 
Nibil operatur by the Fine, and Paries Finis nibil bubuerum may be pleaded 
to it; otherwiſe it would be if ſuch Fine had been levied by che Tenant 
for Life; therefore where Leſſce for Years intends to levy a Fine, it is ufual 
for him firſt ro make a Feoffment, whereby he transfers the whole and 
preſent Poſſeſſion and Fee to the Feoffee, and then the Fine operates upon 
the whole Eſtate ſo-united in the Feoffee ; but here the Leaſe for Nars was 
aniecodent to tb: Eftate of the Lefſor upon which the Fine operates, and 
was ſubſiſting in another Perſon, viz. in the Leſſee, at the Time of the 
Fine levied; and he cited the Ducheſs of Richmond's Caſe in C. B. which 
is ſaid to be the ſame in Terminis, and to be ſo adjudged, 1. Becauſe the 
Leſſor was only a Tenant at Will, and there was a mutual Confidence be- 
tween them : 2. By reaſon of the Privity that was between them: And he 
alſo cited one Heal's Caſe, where A. conveyed Landy in Fee to B. with a 
Covenant to make further A ſſorence, then H. lets to A. for forty Years, 
and then, on Requeſt, A. makes further Affurancy, the Leaſe is barred 
without precedent Agreement to the contrary, for that would have ſaved 
the Leaſe, and then the further Aſſurance would habe been taken only to 
operate by way of Corroboration and further Confirmation of the Leaſe. 
But the principal Caſe in Hard. ſeems to be very darkly put in the Book; 
for it does not appear to whom the Fine was levied ; and the Notion of the 
Term being antecedent to the Fine, and therefore not barred, for that 
| Reaſon, ſeems ſtrange; for if it were ſubſequent, it could not moſt cet- 
Lev. E) 1. tainly be touched by the Fine; and there in another Book this Caſe is cited 
as a Caſe in Point, that the Term was barred by the Fine; and this ſeems 
agreeable to ſome of the following Reſolutions. „ 
Keb. 2445. It was held per Curiam, that a Fine levied in purſuance of a Truſt cannot 
deſtroy any Leaſe made by Cęſtui que Truſt; but though a Fine levied 
Ceſtui que Truſt does not deſtroy or extinguiſh the Truſt, yet it is not ſafe 
to do it, for the Danger of not being able to prove an Agreement to the 
cContrary. Os | . 1 5 | 
Vent. 55,80. 4. ſclec in Fee makes a Leafe to B. for an hundred Years, in Truſt to 
pro 34% attend the Inheritance, B. enters, then A. enters, and receives the Profits, 
= 270. and after makes a Leaſe for fifty-four Years, and covenants to levy a Fine 
2 Keb. 521, ſur Conuzance de Droit, to confirm that Leaſe, and a Fine is afterwards le- 
597» 650. vied accordingly, and five Years paſſed without any Claim made by B. And 
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it was: adjudged in C. B. and affirmed: afterwards upon Error in B. R. Freeman ver. , 
1. That when A. entered upon B. he was hut Tenant at Will to him, to Be. 
which Eſtate it is not always requiſite that there be the expreſs Conſent of 2 __ 
both Parties 3 but if there be any Thing tantamount, it is ſufficieat z as 
here the Truſt implies, that the Leſſor ſhall take the Profits, being Cefui 
out: Truſt, which includes at leaſt an Eſtate at Will. 2. That when . 
made; the Leaſe for fifty- four Years, though this would not be a Diſſeiſin, 
becauſe the Reverſion was in the Leſſor himſelf, who made that Leaſe, yet 
by this the Leaſe for an hundred, Years was diveſted, diſplaced, and tyrn- 
ell to a Right. And, g. that being ſo. diveſted, this was barred by, 96 

Fine and Non-claim 3 and it was held, that A. only ſhould have the Term 
of an hundred Years, diveſted or not, and not B. who was but his Truſ- 

wes and in this Caſe A. hath made ſuch Election by levying the Fine to 
corroborate the Term of fifry-four Years, and there is no Reaſon that A. 
ſhould-have the Land againſt his own. Fine; beſides, if the Term of an 
hundred Years ſhould not be barred. by the Fine and Non- claim, then B. * Page 450- 
muſt bave it, which was never intended; and it is but reaſonable ſuch = 
Term ſhould be ſubje& to be barred. or extinguiſhed by Ceftui gue Truſt of 
that and the Inheritance; and a general Rule was taken in this Caſe, that 
when Leſſee at will, gr he who enjoys the Land by expreſs or implied Aſ- 
ſent of his Grantee or Feoffee, makes. a Leaſe for Years; or levies a Fine, 

that this ſhall be conſtrued an Ouſter, Diſſeiſin or Bar, when ſuch Con- 

ſtruction tends to the Eſtabliſhing a lawful Eſtate, as in the principal Caſe; 

but when ſuch Conſtruction tends to the Deſtruction of an honeſt Eſtate or 
| Intereſt, then ſuch Leaſe or Fine ſhall be no Ouſter, Diſſeiſin or Bar; 
and therefore Keeling Chief Juſtice, put theſe two Caſes : If one makes a 
Leaſe for-Years, for Security of Money by way of Mortgage, and as the 
Courſe is, continues in Poſſeſſion, and takes the Profits, and then levies a 
Fine to F. S. and pays the Intereſt duly, and the five Years without No- 
tice or Claim paſs, that this ſhall be no Bar to the Leaſe of the Mortgagee : 
So if one purchaſe Lands, and for the better Security had a long Leaſe 

aſſigned to J. S. in Truſt to attend the Inheritance, and then takes the In- 
heritance to himſelf by Fine, and five Years paſs, and there are Mortgages 
made in Time after the firſt Leaſe made, and before the Fine levied yet ſuch 
Fine does not deſtroy the firft Leaſe to J. S. but that the Purchaſer may 
uſe it to defend himſelf againſt the Incumbrances; and thought this Dif- 
ference would reconcile all the Books. | | | 
One by Will deviſes Lands to Truſtees for ninety-nine Years, in Truſt 3 Mod. 195: 
for the Payment of his Debts and Legacies, Remainder to A. his Brother Smith verius 
in Tail; but if A. gave Security to pay the ſaid Debts and Legacies, or Peer. 
ſhould pay the ſame within ſuch a Time, then the Truſtees ſhould aſſign 
the Term to him, &c, A. enters after the Death of his Brother, with the 
Aſſent of the Truſtees, and received the Profits, and paid all the Legacies, 
and alſo all the Debrs but 187. and afterwards A. levies a Fine to the Uſe 
of himſelf for Life, Remainder to his Wife for Life, with divers Re- 
mainders over, and dies, leaving his Wife and one only Daughter his Heirs 
at Law; the Wife enters, and five Years were paſt without any Claim; 


and now the Daughter, in the Name of the Truſtees brought an EjeAtment z; | 


and the Queſtions were, 1. Whether this Term for ninery-nine Years was 
bound by the Fine and Nonclaim. 2. Whether it was diveſted and turned 
to a Right at the Time of the Fine levied ; for if it were not, then the | | 
Fine would not operate upon it: Now Judgment appears to have been given | 
in it ; but upon the Difference taken in Freeman and Barnes's Caſe, it ſhould 
ſeem not to be barred ; for then it muſt turn to the Prejudice of honeſt 
Creditors, who were Strangers and third Perſons, and A. by his Entry on the 
Truſtees could be 6nly Tenant at Will, becauſe his Entry was with their 
Conſent, and no Manner of Intent appears in him to diveſt their Eſtate or 5 
Intereſt, and then his Fine ſhall operate only on his own Eſtate-Tail, like a 
3 | | Fine . - x 
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Fine levied by a Mortgagor, who is but Tenant at Will to the Mortgapee, 

and whoſe Acts being by Permiſſion of the Mortgagee, ſhall not turn to his 

Prejudice; though ſome ſaid, the five Years and Nonclaim paſting in the 
Lifetime of the Wife, who was the Survivor, made a-great Difference-in 

the Caſe; ideo Quære. 7 1655/43 e 22106 {$712 F151 

2 Vent. 329, If one takes an Aſfignment of an Eſtate extended upon a- Statute in the 

330. Dighton Name of J. S. in Truſt to attend the Inheritance which he hath in himfelf, 

ver. Greenvil. and after he by Leaſe and Releaſe, and Fine levied in purſuance thereof, 

conveys that Reverſion and Inheritance to another, and five Years paſs 

without any Claim made by J. S. the Truſtee; yet this will not bar the 

Eſtate or Intereſt upon the Extent, if it appears that the Conuzee of the 

Fine was a Purchaſer of the whole Eſtate, and ſo after his Purchaſe J. &., ro 

be Truſtee for him of the Statute Intereſt ; bur in ſuch Caſe the Fine ſhalt 

operate only upon the Inheritance, and not to the barring the Statute In- 

tereſt, which is to attend and go along with the Inheritance by way of 

Page 451 * Truſt for the Purchaſer; but if the Purchaſer had no Notice of ſuch Sta- 

tute Intereſt ſtanding out, nor was by Agreement to have the Truſt thereof 

upon his Purchaſe, then, rather than he ſhould be cheated thereby, the 
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| Fine of Ceftui que Truft ſhould operate to the Barring his own Truſtee, + 
3 Keb. 564 Upon Evidence to a Jury at the Bar, on Trial of an Iſſue out of Chan- 
cery, it was agreed, that if one makes a Leaſe for an hundred Yearsin 
Truſt for himſelf and his Wife, and afterwards they both join in levying 
a Fine to a Purchaſer, for a valuable Conſideration, who had no Notice 4 
this Leaſe in Truſt, though the Fine does not convey the Term itſelf to 
the Conuzee, the Eſtate in Law being in the Truſtee, yet this deſtroys the 
| Truſt, ſo that the Leaſe ſhall not hurt the Purchaſer. i 
Hard. 400, Theſe Reaſons and Reſolutions ſeem to make it manifeſt, that in. the 
Caſe of Focus and Saliſbury, if the Conuzee of the Fine were a Purchaſer 
for a valuable Conſideration without Notice of the Term, that then the 
Fine would ſo deftroy the Truſt of that Term, that it ſhould not hurt him; 
but if the Fine were only in Purſuance and Corroboration of the former 
Etſtates, then there would be no Reaſon in the World that it ſhould operate 
ſo as to deſtroy the Term. e 
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(R) Leaſes for Years, when merged by Union 
with the Freebold o2 Fee. rigs 


NOTHER Way, whereby a Term for Years may be defeated, is 

by way of Merger, when there is an Union of the Freehold or Fee 

and Term for Years in one Perſon at the ſame Time; in this Caſe the 
greater Eſtate merges and drowns the leſſer, becauſe they are inconſiſtent 

- and incompatible ; and yet there are ſeveral Exceptions out of this Rule, 
not only where ſuch: Union is tranſitory, but even where it is permanent 
and continuing. 35 . 975 ee 04s 
e it 52. 6. Firſt then, if a Man makes a Leaſe for Years to A. and afterwards 
Moor 15280, makes a Feoffment in Fee to B. with a Letter of Attorney to A. to make 
605. Livery, and he makes Livery accordingly, yet this ſhall not drown or ex- 
Cro.Jac.177. tinguiſh his Term, becauſe he did it only as Servant to the Leſſor and in 
2 Kol. Abr. his Stead and Right, and the Feoffee after Livery made is in by the Leſſor, 
495» and claims nothing from the Leſſee; neither ſhall his Term paſs merged or 
| confounded in the Fee, which by the Livery he gave to the Feoffee, be- 
- cauſe he gave it only in Right of the Leſſor, and not in his own Right; 

though perhaps, to ſecure his Term, and ſettle the Reverſion (which was 

all that was intended to paſs) in the Feoffee, it may be proper for him af- 

ter 
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ter ſuch Livery to make an Entry for his Term, becauſe the Livery gave 
the actual Poſſeſſion, though the Agreement and Intent of the Parties will 
direct it ſo as to transfer only the Reverſion expectant upon that Term after 
the Leſſee hath re-entered. ' OL Ed rel SLOT 
If the Leſſor infeoffs his Leſſee for Years to ſeveral Uſes, the Intereſt of 7 Co. 48. 2. 
the Leſſee is ſaved by 27 H. 8. cap. io. of Uſes which faves to all Perſons, — fo 115 
and their Heirs, which be or ſhall be ſeiſed to any Uſe,” all ſuch former 8 : 
Right, Title, Entry, Intereſt, Cc. as they might have had to their own Caſe. 
proper Uſe, in or to any Manors, Lands, Cc. whereof they be or ſhall be 
ſeiſed to any Uſe, as if that Act had not been made; and therefore in ſuch 
Caſe his Term being ſaved exprefly by this Act, he may enter and enjoy it, 
as if the Feoffment to Uſes had been to any Stranger Op” 5 
A. leafes to B. for Years, and after the Leſſor by Indenture inrolled and ® Page 452 

Fine conveys thoſe very Lands to the Leſſee, and others, and their Heirs, Cro ſac. 643. 
to the Uſe of them and their Heirs, to the Intent that a Common Recovery 2 Rol. Rep. 
ſhould be had and ſuffered againſt them, with Voucher of the Leſſor, and 7+; Ba 8 
that he ſhould vouch over the common Vouchee, to the Uſe of D. and E. Mol. 23 Dx 
and their Heirs ; all which was done accordingly ; and the Queſtion was, if des reed. 
by all or any of theſe Acts the Term were extinct and gone; for the Re- 
verſioners, who were in under the Recovery, brought Debt againſt B. the 
Leſſee for Rent. And on Nibil debet- pleaded, and all the ſaid ſpecial 
Matter found, it was adjudged, that the Term ſtill had Continnance, and 
was not merged ; for although it was merged and-extin& by the Union of 
Eſtates till the Recovery came, yet when that was ſuffered, the Uſes thereof 
were guided by the Bargain and Sale inrolled, and then it is all one as if it 
had been no Conveyance or Aſſurance to ſuch Uſes ab initio, and is within 
the Equity and Intent of the Saving of the 27 H. 8. cap. 10. and is like a 
Feoffment to Uſes, and then the Term and Rent are revived; for the In- 
tent of the Statute was not to hurt thoſe who had Eſtates, but to preſerve 
them. And it was agreed per totam Cur. that if a Fine or Feoffment had 
been made or levied to the Leſſee for Years, that the Term would not have 
been extihguiſhed, but ſhould be preſerved by 27 H. 8. cap. 10. The Ob- 
jection againſt all this was, that the Bargain and Sale and Fine were to his 
own Uſe, otherwiſe he could not have been Tenant to the Præcipe for ſuf- 
fering of the Common Recovery, and therefore, being to his own Uſe, 
there was nothing to be ſaved within that Statute. But it was anſwered and 
reſolved, for the former Reaſons, that his own Term was ſaved within the 
Equity and Intent of the Statute, - ba 

One ſeiſed of Lands in Fee makes a Leaſe to B. for ninety-nine Years, 2 Mod. 8, 9. 
to ſuch Uſes as he ſhould by his laſt Will direct; afterwards he makes his N#r/e and 
Will in Writing, (having then no Iſſue by his Wife, but who however was Jy Tea jc oj 
privement enſeint,) and thereby deviſes theſe Lands to the Heirs of his Body on prec. 8 
the Body of his Wife begotten, and for want of ſuch Iſſue, to B. and his go. 
Heirs, and dies; and about a Month after a Son was born, who by virtue of Ed. Caſ. Abr. 
this Deviſe enjoys the Land, and after his full Age ſuffers a Common Reco- 173 1002 
very, and then deviſes the Lands to the Plaintiff, and dies; the Plaintiff, Ea. Pg 
brought this Bill againſt B. to have this Leaſe forninety Years aſſigned to him; 294. pl. 34. 
and for the Defendant it was objected, That an Eſtate in Fee being by the Andr. 263. 
Will limited to B. who was alſo Leſſee for ninety-nine Years, the Term was Keb. 566. 
thereby drowned. 2. That this was in Nature of a Deviſe to an Infant in 
ventre ſa mere, which, as was objected, is not good, if there be none born 
at the Time when the Deviſe ſhould take place: But notwithſtanding it was 
decreed, that the Defendant ſhould aſſign the Term to the Plaintiff; for 
that ſuch Deviſe to an Infant in venire ſa mere is good as an Executory 
Deviſe, and though the Lands deſcend to the Heir at Law in the mean 
Time, or go-to the Deviſee in this Caſe, yet it is ſubje& to be defeated by 
the coming in eſſe of the Infant, and the Term for Years in the mean Time 
Vor. III. | 2 6 Q | : way 
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d Terms fo: Nears. - 
was only ſuſpended, and by. canſequence., muſt revive. in the Leſſee, when: 


the Acceſſion of the Inheritance, which occaſioned that. Suſpenſ on, is de 
feated; and the Term being, created ſubject to the Uſes of the Will, muſt 


Leales 


8 * 


_—_— 


follow the Deviſe of the Inheritance, as a Truſt to be diſpaled of as the 
Cyl trad tellin TT oo os 

Lev. 111, If one make 3 Feoffment in Fee to the Uſe of himſelf far, Years,, with- 
. out limiting any other Eſtate, the Uſe ſhall not reſult to him in Fee, be- 
cauſe that would merge the Term, againft the expreſs Declaration and 
manifeſt latent of the Parties; and therefore in ſuch Caſe the Revesſion 
in Fee muſt continue and ſettle in the Feoffeee. Ta 
page 453 la Ejectment the Caſe was thus: Caok-les to Fanntais for ninety- nine 
2 Lev. 126. Years and two Years after by Leaſe and Releaſe Caok conveyed the Inherit- 
A 107. ance to Fountain and another to the Uſe of Cock and the Heirs of his Body, 
3 Keb. 283, ith divers Remainders over; and if by this Conveyance the Leafe 
Vent. 195, for ninery-nine Years was merged. and deſtroyed in all, of in part, was the 
280. | Queſtion. Firſt, it was agreed, that if ſueh Conveyance to Uſes had been. 
3 by Fine or Feoffrnent, it wauld not haue been deſtroyed, but would have 
8 Mo 4.60. been preſerved by the Saving in 27 H. 8. cap. 10. So likewiſe they agreed, 


" 6 Mod int; that if there had been no E. eaſe for a; Year, but the Releaſe had been imme ·· 


Vern. 20. diate to the Leaſe for ninety-· nine Years: to ſuch, Uſes, in this: Caſe allo the. 
2 Vern. 700. Teaſe for ginety-nine Years bad been preſerved by Force of that Statute ; 
Eq. Caf. Abr. hut hero being a Leaſe for a Year precedent, it was argued, that this was 
4 34, 101. to the Uſe of the Lefiee, and then, by Acceptance thereof, he admitted, 
2 Stra. 1253. the Leſſor's Power to make ſuch L. eaſe, and by conſequence, this was à 
| Surrender of the Leaſe, for ninety-nine Years, before the Releaſe to the other 
Uſes came to take place, and then the Releaſe after cannot revive it; and 

it was ſaid, though this be all one Canveyance, yet it differs from a Feoff- 

ment; for it will not purge a- Difleilin, nor make a Diſeontinuanee; and if 

before the Releaſe the Lefike grants a Rent-charge, acknowledges a Statute, 

confeſſes a Judgment, ar makes. a Leaſe for half a Year, and then a Releaſe. ip 

made to him and his Heirs to-ſuch VUſes ; yet it was: ſaid, that he who hath 

the Inheritance would have no Remedy to avoid theſe Charges, but in Chan- 

cery. On the other Side it was argued, that this was no Merger of the. 

ninety- nine Years Leaſe ; os if it were, yet for no more than a Moiety; 

for the Reaſon of Merger and Extinguiſhment is not, as hath been argued, 

the Party's Admittance of the Leſſor s Power to make a. Leaſe, but becauſe 

of the Acceſſion; of the immediate Revorſion. to the particular Eſtate a Mer- 

ger is effected; and therefore a new Leaſe by the Leflor to his Leſſee is not 

a Merger or Surtender off the firſt Term, if there be any interpaſing or in- 

termediate Term; and; yet, in that Cafe, the Leſſee admits: the Leflor's 

Power to make the Leaſe preſently, as much as in the other; and then if 

the Union and Acceſſion of the two Eſtates. be the Cauſe of the Merger, the 

Quantum of the Thing granted will be the Meaſure of that Merger, and by 
conſequence, the firſt. Leaſe here ſhall be extinguiſhed: but for a Moiety of 

the Lands. But 24%, it was argued, That it was not extinguiſhed. for any 

Part; for his Term is. ſaved. within the Letter, or at leaſt within the Equity 

of zy H. 8. cap. 10. for the Intent of the Saving therein was to preſerve: the Ba- 
lancebetween the Cefwi.queUſe and his Feoffees, according to the Rule of E- 

quity by which they were governed before: Now ſuppoſe that Fountain had a 

Leafe tor ninety-nine Years before this Statute, and that Cook had deſired 
him to accept a; Feoffment to his-Uſe, without doubt the Chancery would 

not have compelled him to aſſign till the ninety- nine Years expired; and the 

ſame Right ſeems now ta be preſerved by the Saving, and. the Words are ge- 

neral, all that ſhall be ſeiſad ts. any Uſe,. not all that ſhall be ſeiſed by Feoff- 

ment or Fine ;:ſo that the Sviſin to Uſe is the only Thing the Statute regard- 

ed, and not by tubat Sort of Conveyance ;' and Leaſe and Releaſe are now a 

common Con veyance; and the Leaſe-being exprelly ſaid to be ta eoable him 

3 to 
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Leaſes and Terms fa Years, = 


to accept a Releaſe to other Uſes, ſhall not be conſtrued to any other Intent, | 
or to be to his own Uſe, otherwiſe than to enable him to accept ſuch Re- 1 
leaſe; and then if it ſhould be admitted that the Leaſe for ninety- nine Years 
were extinguiſhed by the Leafe for a Year, yet by the Releaſe it is re- 
| vived; for being but one Conveyance, it is within the Equity of the Sta- 
tute z and Co. Fac. 643. is a ſtronger Caſe and yet refolyed there; that 
though the Bargain and Sale had deſtroyed the Term for a Pime, yet by 
the Recovery it was revived, becauſe then bur one Conveyance ab ihitib; 
fo here. To all this it was replied, That the very Reaſon of Merger was 
the Admittance of the Leſſor s Power to demiſe, and then the Whole is 
*ſurrendered, becauſe he admits the Leſſor to have Power to demiſe rhe * Page 454 
Whole, though he had but a Moiety, to himfelf ; and that where there is 
an intermediate Eſtate, no Merger ſhall be, does not make againſt it, for 
the intermediate Eftate diſproves his Admittance, that the Leſſor hathi fuch 
Power; but here is no fuch intermediate Eſtate or Impediment, and beiris 
Joint-renants per my & per tout, by the Leafe, the Whole is rherged 
Admittance of the Leffor's Power to demiſe the Whole; though they agreed 
that a Merger may be of one's Part of an Eſtate or Termy and not for 
another's Part, Hale cited a Cafe, 6 Car. 1. Hele Sevam, where A. mort- 
gaged Lands to B. for Years, B. re-demiſes to 4. upon Condition, if 
he does not pay ſuch a Sum, that he ſhall re- enter; and in the firſt Con- 
veyance were Covenants for farther Aſſurance by A. Then B. defires hich 
to levy a Fine, which A. does accordingly ; and there it was agreed, that the ©. 
Term re- demiſed was extinguifhed'z but if it had been expreſſed to what 
Intent the Fine was, it was agreed there would have been no Exringvith: 
ment of the Term; and in this Caſe, the Leaſe is found to be e Intentions 
to enable him to take a Releaſe, but no Judgment appears to be given; 
but it ſeems reaſonable that the Leaſe for ninety-nine Fears, in this Caſe; 
ſhould not be merged ; or at leaſt but for a Moiety ; and even in that 
Caſe, Equity would ſet up the Moiety or the whole Term again. | ny 

If Tenant pur auter vie makes a Leaſe for Years, and dies, bring Ceftiti 2 Bull, 12, 
que vie, by this the Leſſee for Tears is become Occupant, and then this Ac- Chamberlain 
ceſſion of the Freehold merges his Eſtate for Years, becauſe they cannot con- ver. Eur. 
ſiſt together in one Perfon but if, in that Caſe, the Leſſee for Years had 
made a Leaſe at Will, and then the Tenant par auter vie had died, (which 
was the principal Caſe) ir was adjudged that the Tenant at Will was the 
_ Occupant, and by conſequence, the Leaſe for Years, which was in another 
Perſon, not drowned or merged, there being no Union of the Term fot 
Years, and the Frechold in one Perſon; and then the Leſſee for Years 
may, by Determination of his Will, enter and enjoy his Term, and the Oc- 
cupant cannot prevent or hinder him, becauſe he claims in gnafi by the firſt 
Leſſor, who had made ſuch Leaſe for Years, and to which the Eſtate forLife, 
during the Life of the Ceftui que vie, was ſubje& and liable. = 
If Tenant pur auter vie makes a Leaſe for Years, to A. Remainder to B. Bro. Tit. 

for Years, and A. enters, and then the Tenant pur auter vie dies, here A. Surrender 53. 
the Tenant for Years, ſhall be n by reaſon of the Poſſeſſion he had 44. 95 
in him when the Life fell; and yet his Term for Vears is not drowned, by 3 ol 
reaſon of the intermediate Remainder to B. for Years; for this Eftate by 
Occupancy is in the Nature of a Reverſion expectant upon both the Terms 
for Years, as it was in the Tenant pur auter vie himſelf after theſe Leaſes 
made ; and, in ſome Caſes, a Term for Years and a-Freehold may conſiſt 
together in one Perſon ; as if Leſſee for twenty Years makes a Leaſe to his 
Leſſor for five Years, this Term for Ve Years is not-drowned'iti the Free- 
hold or Fee of the Leſſbr, by reaſon of the intermediate Reverſion for fif- | 
teen Years in the firſt Leſſee. | 15 | | | 

The Cale, in effe&, was this ; A. ſeiſed in Fee, grants an Intereſſe Ter. Oo. 1,0 619. 
mini to B. for one Hundred Years, to begin at ſuch a — that e. ver. 
— | | ; | ime SwWann. 
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Leaſes and Terms foꝛ Years. 


Time makes a Leaſe for twenty-one Years to C. to begin in Poſſeſſion pre- 
ſently; then B. before the Commencement of his Term, grants it to A. 
who after grants a Rent- charge, and the Grantee of the Rent-charge diſtrains 
C. for it; and the only Queſtion was, whether the Intereſſe Termini were 
drowned in the Inheritance, or if it had any Exiſtence in A. ſo that he 
might thereout grant the Rent, for then it would avoid the ſecond Leaſe for 
Years, being before it, and, by conſequence, be liable to the Payment of 


the Rent; and it was reſolved. that it was drowned in the Inheritance; for, 
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Co. Lit. 339. 
Plowd. 418, 
Bracebridge 
ver . Cook, 


420. 
3 Leon. 111. 


Cro. Jac. 
275. 

Buff. 11 8. 
Plott verſus 
Sleep. 


notwithſtanding the ſecond Leaſe for Years, the Intereſſe Termini is not fo 
ſevered from the Reverſion, but that by Grant thereof to him who hath the 
Inheritance, ſuch future Term or Intereſt is drowned, and ſhall never riſe 
again; and, by conſequence, this Rent ſhall not charge the Poſſeſſion of the 
Termor, who had the Eſtate before the Rent granted, and co mes para- 


mount it; for though there was a Severance. of Poſſeſſion by the ſecond 


Leaſe, yet the Intereſſe Termini being granted before that Leaſe, and to 
continue for a longer Time, that ſecond Leaſe was ſubjeEt to be defeated 
by the Intereſſe Termini when it took Effect; and therefore the Intereſſe Ter- 


mini was quaſi immediate to the Freehold and Inheritance, and therefore 
might drown in it. | 


My Lord Coke lays it down for a general Rule, that one cannot have a 
Term for Years in his own Right, and a Freehold in auter droit, but that his 
own Term ſhall drown in the Freehold ; and puts theſe Caſes : If a Man, 
Leſſee for Years, intermarries with the Feme Leſſor, this ſhall merge and 
drown his own Term for Years; but if a Feme Leſſee for Years intermar- 
ries with the Leſſor, her Term is not thereby drowned, becauſe, ſays he, 


one may have a Term for Years in auter droit, and a Freehold in his own 


Right, as the Huſband in this Caſe ſhall have ; ſo if Leſſee for Years make 
the Leſſor his Executor, the Term is not thereby drowned, becauſe the Leſ- 
ſor hath a Term in auter droit, So alſo if a Maſter of an Hoſpital, be- 
ing a ſole Corporation, by the Conſent of his Brethren, makes a Leaſe for 
Years of the Poſſeſſion of the Hoſpital, and afterwards the Leſſee for Years 
is made Maſter, the Term is drowned Cauſa qua ſupra; but if it had been 
a Corporation aggregate, the making of the Leſſee Maſter had not extin- 
guiſhed the Term, no more than if the Leſſee had been made one of the 
Brethren ; but if a Leſſee for Years of the Glebe be made Parſon, the Term 
is merged, by reaſon of the Union of the Term and Freehold in him to his 
own Right and Uſe, though he has them in ſeveral Capacities. = 

But this Rule ſeems to admit of divers Exceptions; for where the Huſ- 
band, poſſeſſed of a Term for Years, took Wife, and after the Inheritance 
deſcends or comes to the Wife, the Term for Years of the Huſband is not 
thereby drowned or merged, becauſe the Deſcent was an Att of Law, which 
the Huſband could not prevent and therefore ſhall not turn to his Prejudice; 
but he ſhall have the Inheritance in Right of his Wife, and the Term for 
Years in his own Right, as he had before, and therefore may give away or 
diſpoſe of the Term as he thinks fir, notwithſtanding ſuch Deſcent of the 
Inheritance to his Wife; and this was the Opinion of Fenner, Croke, and 
Fleming, Chief Juſt. and ſo given in Direction to a Jury in a Trial at Bar; 
and upon a general Verdict to that Purpoſe, they gave Judgment according- 
ly; and Croke ſeemed to make a Queſtion, if the Hoſang: in this Caſe, had 
Iſſue by his Wife after the Inheritance deſcended to her, ſo as thereby he 
was intitled to be Tenant by the Curteſy, and to have a Freehold in his own 
Right, if this ſhould merge the Term till the Wife's Death; and yer he ſaid 
this was a much ſtronger Caſe ; but Williams totis viribus againſt the Judg- 
ment, and held the Term clearly extinct; but notwithſtanding Judgment was 


ay ut ſupra ; and in this Caſe all the Court agreed, that if the Leaſe had 


deen made 2 Truſt, for the Advancement of ſuch a Woman, and the 
' Leſſee had aft 


er intermarried wich that Woman, and then the Inheritance 
| | had 


becauſe by the Intermarriage the Term is caſt upon the Huſband by Act of 


don the Enecutor, that this likewiſe woul 5 
it is Law, may be a Queſtion; but as well in the Caſe of the Purchaſe, 


Term is ſuſpended during the 


a. reid. — * — _—_ 
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Teaſes and Terms foz Drears. 


a. 8 


had deſcended to her, that this would not merge the Term, but that he might 
clearly diſpofe thereof to the Purpoſe intended; becauſe he had it in auer 
droit, and to another Uſe; fo in another Book it ſeems to be agreed, that if G,y1, 2 

a Man, Boing poſſeſſed of a Term for Years in Right of his Wife, purchaſes * * 
the Inheritance, that by this the Term for Years, though in Right of his: 

Wife, is merged and extinct, becauſe the Purchaſe was the expreſs Act of 

the Huſband, and therefore amounts in Law to a Diſpoſition of the Term 

by reaſon of the Merger conſequent thereupon ; but a bare Intermarriage of 
the Feme Termor with the Reverſioner will not work a Merger of the Term, 

* Law, without any Concurrence or immediate Act done by him to obtain“ Page 456 
the ſame ; and therefore, in ſuch Cafe, the Law will preſerve the Term in 


the ſame Plight as it gave it to the Huſband, till he by ſome expreſs Act 
deſtroys or gives it away. | 


But where the Huſband himſelf is Leſſee for Life, and intermarries with Co. Lit. 338. 


the Leſſor, this merges his own Term, becauſe he thereby draws to himſelf b. 
the immediate Reverſion, in hature of a Purchaſe by his own voluntary Act, Plow. 418. b. 
and ſo undermines his own Term; whereas in the other Caſe, the Term be- 
ing exiſting in the Feme till the Intermarriage, is not thereby ſo drawn out 
of her, or annexed to the Freehold, as to merge therein; becauſe that At- 
traction, which is only by Act of Law conſequent upon the Marriage, would, 
by met lig the Term, do wrong to a Feme Covert, and ſo take the Term 
out of her, though the Huſband did no expreſs Act to that Purpoſe, which 
the Law will not allow; but in ſuch Caſe, if the Feme ſhould ſurvive, amd 
have Dower of thoſe Lands, this ſeems a Merger of her Term for a third 
Part, atleaſt, becauſe now ſhe hath the Term and Freehold both in her own 
Right, and then the Acceſſion of the Freehold muſt pro zante merge and 
drown the Term. . Pe 


So alſo in caſe where the Leſſee for Years makes the Leſſor Executor, the Co. Lit, 33 Pp, 


Term is not merged, becauſe caſt. upon him without any Act or Con- Plow: 41 
currence of his, as a Conſequence of his being made Executor; and there- 420. 4. 


fore the Act of cer caſt it upon him, ſhall preſerve it in the ſame 


Menner as if he had been 4 Stranger, without any Regard te the immediate 
Freehold he bad in his own Right, which was only accidental. 8 
But if a Feme Executrix takes Huſband, and the Huſband after purchaſes Moor, pl. 157. 
the Reverſion, and dies, yet the Feme ſurviving ſhall not have the Term ET 
to any other Purpoſe but as Aſſets to pay Debts ; for as to any Right of her 
own therein, the Term is extin& by ſuch Purchaſe of the Huſband, becauſe 
that was his own expreſs voluntary Act, and therefore amounts to a Diſ- 
zoſftion of the 2 erm by the Merger wrought thereupon; and ſo it was 
Id by all the Juſtices. 8 | | | _ 
So if one who harh a Leaſe for Years as Executor purchaſe the Inheritance, Bro. Tit. 
this merges the Term, becauſe the Purchaſe was his own expreſs Act; nay, Leaſes 63. 
Baron Glerk. held, that Hough the Inheritance in ſuch Caſe had deſcended Tit. Surren- 


7 2. | 1 der 52. 
likewiſe would merge the Term, which how 1 1 
112. 


of the Deſcent, all agree that the Term would not be extinct as to Creditors, Plow. 419. b. 
much leſs in Caſe where thæ Leſſor is only made Executor of the Leſſee for 120. a. 


* 


Years; though Plowgen ſeems $9,ioþ ue, that even in that Caſe, the 


\ | ife of the ſlor; for he ſays, that aftet 
his Death the Term ſhall be revived., .. | 


i; Land was given to the Huſband and Wife, and to the Heirs of the Huſ- z Leon. 157. 


band ; the Huſband makes a Leaſe for Years, and dies, the Wife enters 158. 


and ingermarries with the Leſſee; and it was holden that his Term was es * 
not extinét, becauſe the Entry of the Wife put a total Interruption to _- 
| the Intereſt of the Leſſee, and avoided the Term intirely as to herſelf, he- 

. cauſe ſhe was in of the Freebold by Ser NPE paramount the Leaſe; and 
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Dears; 

then the Leaſe cannot take place again, till after her Death, againſt the 
Heirs of the Huſband, and whether ſhe will outlive the Term or not is un- 
certain; ſo that during her Life, the Leſſee had no Intereſt, but only a bare 


Poſſibility, which cannot be touched or hurt by the Intermarriage, but con- 
tinues juſt as it was before. N 


' Leaſes and Terms koz 
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rege 467 (s) Of Surrenders of Leaſes foz Years : And 


herein, 
1. Of Surrenders in Fact or Expreſs : And herein again, | 
1. By what Words ſuch Surrender may be made. 


Co. Lit. 337. 17 will not be here neceſſary to enter into a particular Inquiry concerning 
en 206, 1 the Nature of a Surrender, or of the ſeveral Words whereby ſuch Sur- 
3 Mod. 298. render may be made, it being ſufficient to ſay in general, that a Surrender 
Perk. ſ. 584. is a Yielding up of an Eſtate for Life, or, Years, to him who hath the im- 
See 2 Stra. mediate Eſtate in Reverſion or Remainder, wherein the Eſtate for Life, or 


1201. | 
2 Ld. Raym. Years, may drown by mutual Agreement. 


1145. 


Perk. ſ. 607, So that any Form of Words, whereby ſuch an Intent and Agreement 
_ El of the Parties may appear, will be ſufficient to work a Surrender; and 
x56, 48. the Law will direct the Operation and Conſtruction of the Words ac- 


Leon. 179, Cordingly, without the preciſe or formal Mention of the Word Surrender 


280. in the Conveyance; but then the Party, who would have the Benefit of 
3 555 ſuch Conveyance to work as a Surrender, muſt plead it by the very 


prog Words Surſum reddidit, becauſe that only can properly deſcribe the Ope- 
2 Vent. 206. ration of the Conveyance as a Surrender; and whoever would take Advan- 
3 Mod. 301. tage of a Thing in Pleading, muſt determine it to that particular Species of 
Operation whereof he would ſo have the Advantage; therefore if Leſſee for 

Life or Years, ſay to the Leſſor that his Will is, that the Leſſor ſhall enter 

into his Lands, and ſhall have the ſame, or is content that the Leſſor ſhall 

have again the Land, and by virtue thereof the Leſſor enters into the Land, 

this is a ſufficient Surrender; ſo if the Leſſee ſay to him in the Reverſion or 
Remainder, that he will occupy the Lands no longer, or that I ſurrender to 

you ſuch Lands, Sc. and he in the Reverſion or Remainder thereupon 

enters into the Land, theſe were ſufficient and effectual Surrenders at the 

Common Law; bur if ſuch Words had been ſpoken privately by the 

Leſſee, or by a Stranger, and not by way of Addreſs to him in Reverſion 

or Remainder, this could not amount to a Surrender, becauſe there could 

| appear no mutual Agreement of the Parties for that Purpoſe. 
Dyer 251.pl. So if Leſſee for Years Remiſe, Releaſe, Diſcharge, and for ever 
91, 93. vit-claim to his Leſſor all his Right, Title and Eſtate in or to ſuch 


Cro. Eliz. 2. 4 on © 14 | | . 
8 Lands; this has been held to amount to a Surrender, becauſe a Leaſe 


| Lev. 144. for Years conſiſting only in Contract, theſe Words are ſufficient to diſ- 


Keb. 807. ſolve that Contract, and let in the Reverſioner; but ſuch Words, in 
1 caſe of a Leaſe for Life, would not amount to a Surrender, becauſe that 
being an Eſtate created by Livery, muſt be defeated by Act of equal 
Notoriety, or expreſs Words of Conveyance of the Freehold, which the 
before - mentioned Words are nor, but rather applicable to a Thing which 

3 Mod. 301. lies only in Grant, but of that Quere; for it hath been adjudged; that if 
2 Vent. 206. Tenant for Life grant, ſurrender and releaſe to him in the W A 
gh | | . that 


to that Statute. 


ten Years ſurrendered to his Leſſor, this has been held to be no Sur- 
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that this was ſufficient, and ſo would have been though there had not been Show. Par. 
the Word Surrender, becauſe the Word grant would operate as a Surrender 255 
after the Conveyance executed; and that ſuch Surrender, though without Tanze | 
Notice or expreſs Agreement of the Surrendree, would be good till actual ver. Leach. 
Diſagreement thereto. | | orga 

But now by the Statute of Frauds and Perjuries it is provided, That 
no Leaſes, Eſtates or Intereſts, either of Freehold or Terms for Years; 
ſhall be ſurrendered, unleſs it be by Deed, or Note in Writing, ſigned 
by the Party who makes ſuch Surrender, or ſome other lawfully au- 
®* chorized thereunto, or by an Act and Operation of Law; ſo as Surrenders = Page 459 
in Law, or implied Surrenders, remain as they did at Common Law, 8 
if the Leaſe, which is to draw on ſuch Surrender, be in Writing purſuant 


2. Upon what Eſtate ſuch Surrender may operate. 


It appears by the Definition before given of a Surrender, that the 
ſame is a Yielding up of an Eſtate for Life, or Years, to him in the im- 
mediate Reverſion or Remainder, but here a Queſtion may ariſe, what 
Eſtate in the Reverſion or Remainder will be ſuſceptible of ſuch Sur- 
render; for if the Eſtate in Reverſion or Remainder be but for Years; Cro. Eliz. 
it ſeems a great Doubt in the Books, whether a Leaſe for Years in Poſ- 17z. 
ſeſſion may be ſurrendered, ſo as to merge and drown therein; and it is Leon. 303. 
commonly ſaid, that Years cannot drown in Tears; therefore where Owen 97. 
Leſſee for twenty Years made a Leaſe for ten Years, and the Leſſee for ho 

con, 323. 

render, ſo as to merge the ten Years: in Poſſeſſion, but only to transfer ee 
them by way of Aſſignment or Acceſſion to the Number of Years then 
left in the Leſſor; becauſe they held, that Years could not drown in | 
Years; but the contrary to this has been held with ſame Clearneſs, and poph. zo. 
ſeems to be now ſettled, that ſuch Surrender is good, and ſhall merge Ce. Lit. 218. 
the firſt Term; wherein they agreed, 1. That if the Term in Reverſion bd. . 
were greater than the Term in Poſſeſſion, that the greater would merge Cro, Eli. 
the leſfer as ten Years may be ſurrendered and merge in twelve or 3 Vent. 326. 
fourteen Years. 2. It was held by Gawdy, Fenner, and Popham, that though 
the Reverſion were for a leſs Number of Years, yet the Surrender would 
be good, and the firſt Term drowned; as if one were Leſſee for twenty 
Years, and the Reverſion expeQant thereupon were granted to one for 
a Year, who granted it over to the Leſſee for twenty Tears, that this 
would work a Surrender of the twenty Years Term, as if he had taken 
a new Leaſe for a Year of his Leſſor; for the Reverſionary Intereſt, 
coming to the Poſſeſſion drowns it, and the Number of Years is nor 
material; for as he may ſurrender who hath the Reverſion in Fee, ſo 


he may to him who hath the Reverſion for any leſſer Term; and there- 


fore Popham held, that where Leſſee for twenty Years makes a Leaſe for - 
ten Years, and the Leſſee for ten Years ſurrenders to his Leſſor, viz. 
the Leſſee for twenty Years, that this is good, and the Leſſor ſhall haye 


fo many of the Years as were then to come of his former Term of 


twenty Years, that is, as it ſeems, ſo many Years as were to come of 
his Reverſion ſhall now be changed into Poſſeſſion; and he held further, 


that if ſuch Leſſee for twenty Years had made ſuch Leaſe for ten Years, 


and then granted over the Reverſion for ten Years only, viz. no longer 


than the Leaſe for ten Years was to continue, and ſuch Leſſee for ten 
Tears had attorned, then the Grantee of the Reverſion ſhould have the 


Rent and Services, and the Grantor the Reſidue of the twenty Years ; 


and that the Leſſee for ten Years might ſurrender to the Grantee of the 


Reverſton 
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Reverſion for ten Years, and he thereby would have ia Poſſeſſion ſo 
many Years, as were then to come of his Reverſion; and if he had a 
jeſſer Term in the Reverſion than the Leſſee himſelf had in the Pof- 
ſeſſion, it ſhould ge to the Benefit of the firſt Termor for twenty Yea 
who was his Grantor; for the Term in Poſſeſſion is quite gone 
drowned in the Reverſion, to the Benefit of thoſe who have the Revertion 
thereupon, having Regard to their Eſtate in the Reverſion, and not other- 

- wiſe: to all which Fenner agreed; and it appears by the Caſe of Cook and 
Fountain ſupra, to be taken for clear Law, that a Leaſe for Ninety-Dine 
Years might be drowned by his Acceptance of a Leaſe from the Rever- 

| ſioner even for one Year. | DE 5 
* Page 459 But now, whether a Leaſe for Years in Poſſeſſion may be ſurrendered, 

ſo as to be merged in a Leaſe in Remainder, be the Term in Remainder 
: greater or leſſer than the Term in Poſſeſſion, ſeems to be no where 
co. Lit. 173. ſettled z indeed my Lord Coke ſays, that if there be a Leaſe to A. for twenty 

b. Years, Remainder to B. for ten Years, and B. releaſe all his Right to 

A. that here A. hath an Eſtate for thirty Years, for one Chattel cannot 
drown in another, and Years cannot be conſumed in Years ; but whe- 
ther if 4. had granted and ſurrendered his Eſtate and Term to B. it 

Perk. l. 589. would have been merged, does not appear; and Perkins holds, that if a 

Leaſe for Life be of Lands, the Remainder to a Stranger for Years, and 
the Leſſee for Life ſurrenders his Eſtate to him in the Remainder for Years, 
it cannot take Effect as a Surrender, becauſe an Eſtate for Life cannot 
drown in an Eſtate for Tears; which Reaſon ſeems to prove, that an Eſ- 
tate for Life cannot be ſurrendered to or merge in a Reverſion, if it be on- 
ly for Years : ideo Quære. 
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3. Of Surrenders in Law, or implied Surrenders: And berein, 
1. With regard to Leaſes in Poſſeſſion. 


Bro, Tit: As to the Surrender in Law of Leaſes in Poffefſion, this is wrought 
Leaſes 14. by Acceptance of a new Leaſe from the Reverſioner, either to begin 
Dyer 93. pl. preſently, or at any Diftance of Time, during the Continuance of the 
* Perk. firſt Leaſe; and the Reaſon fuch Acceptance of a new Leaſe amounts 
3 2 244. to a Determination and Surrender of the firſt is, becauſe otherwiſe the 
5 Co. 11. Leſſee would not have the full Advantage he hath contracted for by 
Cro. Elizz Acceptance of the ſecond Leafe, if the firſt ſhould ſtand in the Way, and 
uo * conſume any of theſe Years comprized in the ſecond Leaſe; for which 
: 4 Abr. Reaſon, and to enable the Leffor to perfect and make good his ſecond 
m Contract, the Leſſee muſt be ſuppoſed to waive and relinquiſh all Benefic 
of the firſt; therefore if Leſſee for thirty Yeats takes a new Leaſe, though 
but for three Years, and to begin ten Years hence, yet this is preſently 
a Surrender and a Determination of the Whole firſt Tetm of thirty Years, 
becauſe thereby he admits the Leffor's Power to make ſuch Leaſe, which, 
"if the firſt Would ſtand in rhe Way, would be void, becauſe the Leffee 
ad the Lands alteady for a Term of a much larger Duration; and though 
ſuch ſecond Leaſe be made to him in 9 1 9 and at Common Law, tho' 
it were even by Parol, yet it would be a pteſent Surrender of the firſt 

| Leaſe, becauſe the Admitrante of the Leffor's Power to make fuch a 
Leaſe, which is the Cauſe of the Srrerider, is then at the Time of the 
Contract made for ſuch ſecond Leaſe, and therefore rhe Operation of 
it, to cauſe a Surrender of che firſt, muſt be then 8 too, of not 
at all; and it cannot be 4 Suttender uf the laſt twenty Yeats, and re- 
main good for the firſt ren Years, becauſe that would make a Fraction and 
Severance of the Leaſt, which at firſt was intite, and paſſed by one intire 
— | | | Contract 
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Contract, and therefore cannot either by any Surrender in Law, or even 
by any expreſs Surrender, be curtailed and divided; the Conſequence of 
which is, that ſuch Acceptance of a new Leaſe being a preſent Surrender 
of the firſt, the Leſſor may enter and take the Profits for the whole 
thirty Years, ſaving only the three Years compriſed in the ſecond Leaſe. 
Another Reaſon perhaps of ſuch Surrender may be, becauſe the Leſſor, 
having already made a Leaſe for thirty Years, cannot, - during the Con- 
tinuance of that Term, make any other Leaſe to transfer the Poſſeſſion ; 
but yet having the Reverſion expeRant upon that Term, he may transfer 
that for any leſſer Time, or to begin at any Diſtance he thinks fit; and 
then if the ſecond Leaſe be by Deed, it may as well be ſuppoſed to 
carry the Reverſion, the Union whereof, with the Poſſeſſion, though for * page 460 
never ſo ſhort a Time, will, as has already appeared, merge the Poſſeſſion; © 
and though the ſecond Leaſe, which may be ſuppoſed to carry the Rever- 
ſionary Intereſt, is not to commence till ten:Years hence, yet the firſt Leſſee 
has the Intereſt and Right thereof in him immediately, and then Poſſeſſion 
and Reverſion being inconſiſtent in one Perſon at one and the ſame Time, IS 
the one muſt merge and drown the other. IS L 
A Huſband, ſeiſed of Lands, made a Leaſe for ninety Years by In- Dyer 140. 
denture, and after enfeoffed certain Perſons, and took an Eſtate to him and 2 Rol. Abr. 
his Wife in Tail, and after the Termor took a new Leaſe by Parol of the 495+ 
Hufband for eighteen Years only, to begin preſently ; then the Huſband * 
died, and his Wife evicted the Termor; and it was held ſhe lawfully might, 
for the firſt Leaſe was ſurrendered and drowned in Law by the Acceptance 
of the ſecond, and then the Wife's Eſtate, by Survivorſhip, came in pa- 
ramount the ſecond Leaſe ; and though the ſecond Leaſe, which was the 
Cauſe of the Surrender of the firſt, was voidable by the Wife after her 
__ Huſband's Death, yet the Surrender of the firſt, wrought by the Acceptance 
thereof, was abſolute and preſent. | = 
One let Lands to A. for Life and twenty Years over, and after let the Bendl. pl. 594 
ſame Lands to B. for forty Years, to commence after the Death of A. and And. 3a. 
the End of the ſaid twenty Years ; then B. intermarries with A. and A. 
dies, and B. the Huſband, hath the Term for twenty Years, yet his Term 
of forty Years is not ſurrendered by it, becauſe that was not begun, bur 
was a future Intereſſe Termini, to begin wholly after the firſt Leaſe ended ; 
ſo there was no Union at all of the Terms. | TR 
If Leſſee for Years makes a Leaſe to his Leſſor for all but a Day, this is 3Bulf. 203-4. 
clearly no Surrender of his Leaſe, becauſe the Day disjoins the Union and Nel. Rep. 
prevents the Merger, which would have followed if the Leaſe had been ; Rol. Abr. 
for the whole Term; for then the Leſſor would have had the whole Eſtate 497, 498. 
intire in him, as he had before he made the Leaſe, and conſequently the 2 Mod. 176. 
Leaſe would be merged and drowned in the Reverſion. == 
Leſſee for twenty-one Years took a Leaſe of the ſame Lands for 4 Leon. 30. 
forty Years, to begin immediately after the Death of F. S. it was held 
in this Caſe, that this was not any preſent Surrender of the firſt Term, 
becauſe J. S. might wholly outlive that Term, and then there would be 
no Union to work a Surrender; and ir being in Equilibrio in the mean 
Time, whether he will ſurvive it or not, the firſt Term ſhall not be hurt 
till that Contingency happens, for if J. S. die within the firſt Term, then 
what remains of it is ſurrendered and gone by the taking place of the ſe- 
cond. | f | | 


A Man makes a Leaſe for one hundred Years, the - Leſſee makes a Moorg4, 139. 


W 


Leaſe for twenty Years, rendering Rent, with Clauſe of Re- entry, and Lord Trea- 
after grants his 8 to the firſt Leſſor, he ſhall neither have che a, and 
Rent nor Re- entry, becauſe the Reverſion, to which it was annexed, is N 
extinct and gone by way of Surrender; otherwiſe it would be, if one make 


a Leaſe for Years, rendering Rent, and after grants the Reverſion for Life, 
Vor. III 6 8 or 
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or Years, to which an Attornment is had, and after ſuch Grantee ſur- 
renders ; yet the Grantor ſhall have again the. Rent, becaufe it was once a 
Rent incident to the Reverſion, Which by the Surrender is reſtored whole 
again as it was before. en e MET ee en n S133 
Plow. 10%. If one makes a Leaſe for forty Years, and the Leſſee takes a new 
Co, Lit, 218. Leaſe for twenty Years, upon Condition, that if he does not do fuch 
b. an Act, that the Leaſe ſhall be void; and after he breaks the Condition, 
vhereby the ſecond Leaſe is avoided, yet the Surrender of the firſt 
continues, for that was abſolute by Acceptance of the ſecond, and the 
Condition was only annexed to the ſecond Leaſe; ſo if the Leſſor 
had granted the Reverſion to the Leſſee upon Condition, and after the 
Condition were broken, yet the Surrender of the Term would continut. 
L becauſe the Condition was annexed only to the Grant of the Rever- 
* Page 461 fion, and moved from the Leſſor as his Terms of the Leffee's Enjoyment 
of fuch Grant ; but the Surreader, which is wrought by. Acceprance of fuch 
Grant, and moves from the Leſſee himſelf, was abſolute; and the Diverſity 
is, when the Leſſor grants theReverſfion to rhe Leſſee upon Condition, and 
when the Leſſee grants or ſurrenders his Eſtate to the Leſſor upon Condi- 
tion; for a Condition annexed to à Surrender may reveſt the particular 
Eftate, becauſe the Surrender itſelf is conditional. 
Dyer 140. So if ſuch ſecond Leaſe were by Baron ſeiſed in Right of his Wife, and 
Pl. 43- after the Baron died, and the Feme avoided the ſecond Leaſe, yet. the Sur- 
5 1. Abr. render of the firſt, by Acceptance thereof, is abſolute. e RL 
Cro. Eliz Leſſee for Life made a Leaſe for Years, rendering Rent, and after ſur- 
264. renders to the Leſſor upon Condition, then the Leſſee for Tears takes a 
Brewſter and new Leaſe for Years of the Leſſor, and after the Leſſoe for Life performs 
Sir Thomas the Condition, and evicts the Leſſee for Years, who re-enters, and the 
Parrot. Leſſee for Life brings Debt for the firſt Rent reſerved; and it was ruled, 
that it was not maintainable, for the Leaſe out of which it was reſerved is 
determined and gone; for though the Surrender of the Tenant for Life, 
which made the Leſſee for Years immediate Tenant'to the firſt Leſſor, 
and fo enabled him to make ſuch Surrender, was conditional, yet the de- 
feating of the Eftate for Life, by Performance of the Condition, cannot 
defeat the Eſtate of the Leſſee for Years, which was abſolute, and well 
made, and then the Rent reſerved thereon is gone likewiſe, 
Cro. Eliz. If one be Leſſee for Life or Years, and take a new I.cafſe of the ſame 
873 Lands, though ſuch ſecond Leaſe be void for any Defect inthe Making or 
Moor 636. Execution of it, as if it were for Life, to begin at a future Day, &c. yet it 
| * 285. js a Surrender of the firſt Leaſe, for the Acceptance. of the Indenture in 
the Contracting and Agreement to have a new Leaſe, makes a Surrender 
of the firſt Leaſe before the Livery is made; and therefore though that be 
void, yet it cannot ſet up the firſt Leaſe again, which was before ſurren- 
dered; and ſuch Contract for a new Leaſe is a good Evidence to a Jury 
of x Surrender. © | VVV 
Hutton 104, But if ſuch ſecond Leaſe were void for want of Power in the Leſſor to 
Watt and make it, then notwithſtanding ſuch Admittance of the Leſſee the firſt 
| Maidwell, Leaſe would not be ſurrendered; therefore where one made a Leaſe for 
forty-one Years by Indenture 14 Nov. 1616, to A. to commence from the 
Annunciation which ſhould be Auno 1619, and after, the ſame Year, by 
another Indenture bearing Date 3 Dec. made a Leaſe to B. for ninety-nine 
Years, to commence from the Annunciation then laſt paſt, by virtue whereof 
B. entered and was poſſeſſed, and then the Leſſor by another Indenture 
16 Nov. 1617, made another Leaſe of the ſame Lands to A. to commence 
from 17 Nov. 1619, for forty-one Years, who accepted thereof, and after 
the Commencement of his Term A. entered and was poſſeſſed, and made 
_ his Will, and his Executors let to the Plaintiff, &c. and the only Queftion 
was, if the Acceptance of the ſecond Leaſe by I — 
. 3 ä Charge 
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charged or extinguiſhed the firſt Leaſe, ſo as to let in the intermediate 
Loeaſe to B. And it was adjudged, that it had not, becauſe by the Leaſe to 
B. for ninety- nine Years, and his Entry, the Leſſor had but a Reverſion, and 
could not by his Contract after with A. give any Intereſt to A. and the firſt 
Leaſe to A. was good as a future Intereſſe Termini, to take effect in Poſ- 
ſeſſion when the Time came, and thereby pro tanto to defeat the Leaſe 
for ninety-nine Years to B. and if it had not been for the Leaſe to B. there 
had been no Queſtion but that the firſt Leaſe to A. had been by ſuch Ac- 
ceptance of the ſecond Leaſe ſurrendered and gone; but that intermediate 
Leaſe, being for ſo great a Number of Years, diſables him, duting that 
Time, to contract for any leſſer Number of Years, as the Leaſe for forty- 
one Years was. Me 5 | LED. 1 TIL Y 
If A. lets to B. for ten Years. who lets to C. for five Years, C. cannot Perk. ſ. 604, 
furrender to A. by reaſon of the intermediate Intereſt of B. but in fach . © 
Caſe B. may ſurrender to A. and after ſo many Years C. like wiſe, becauſe , bitt 44 
then his Leaſe for five Tears is become immediate to the Reverſion of J. *S* 462 


ma 
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2. With regard to Leaſes in Futuro. 

Surrenders in Law of Leaſes in futuro, or future Intereſts z and theſe can Lit. 338. 
no ways be ſurrendered, for an expreſs Surrender of ſuch future Leaſe or In- 5 Co. 14 5 
tereſt is not good; (except as after mentioned) therefore if one makes a 10 Co. 53. 
Leaſe for Years, to begin at Michaelmas next; this future Intereſt cannot by Oro. os 
any expreſs Surrender be merged, becauſe chere is no Reverſion wherein Poph. * : 
it may drown; for till the Entry the Leſſee bath no Poſſeſſion, and by Con- 2 Rol. Abr. 
ſequence there can be no Reverſjon. wherein that Poſſeſſſon may drown ; 496. 
but yet if ſuch Leſſee before Micbaelma take a new Leaſe * Tears, 
either to begin preſently, or at Michaelmas, this is a Surrender in Law of 
the firſt Leaſe preſently ; becauſe thereby he preſently admits the Leſſor's 
Power to make ſuch Leaſe, which if the firſt Leaſe ſhould ſtand he could 
not do; and fince ſuch Leſſee hath contracted for a new Intereſt, incon- 
ſiſtent with the firſt, his Acceptance of ſuch new Intereſt waves and dil- - 
ſolves the firft, becauſe the Contract whereby it was made was intire, and 
therefore the whole firſt Leaſe is ſurrendered preſently. as 
Loeſſce for Years, to begin preſently, cannot till Entry or Waver of the 2 Rol. Abr. 
Poſſeſſion by the Leſſor merge or drown the ſame by any expreſs Surrender, 77 £92: 
becauſe till Entry there is no Reverſion wherein the Poſſeſſion may drown; „e Ab) 
but if the Leſſee had entered, and aſſigned his Eſtate to another, ſuch Aſ- 
ſignee before Entry migbt have ſurrendered his Eſtate to the Leſſor, be- 
cauſe by the Entry of the Leſſee the Poſſeſſion was ſevered and divided 
from the Reverſjon, which Poſſeſſion, being by the Aſſignment transferred 
to the Aſſignee, may without any other Entry be ſurrendered, and drown 

in the Reverſiang. TO 1 285 


3. With regard to the J bing itſelf ſo ſurrendered. 


As to the Nature of the Thing ſurrendered, herein we muſt obſerve, Cro. Eliz. 
that the Acceptance of a new Leaſe," which will work a Surrender of the 073. 326 
firſt, ought to be of ſomething of the ſame Nature and Kind wich the firſt; 8 125 
otherwiſe there can be no Surrender of the firſt, becauſe there is no Incon- 177. 4» 
ſiſtency but that both may ſtand together; therefote if Leſſee for Years 2 Kot, Abr, 
accepts a Grant of a Rent, Common, Eſtovers, Herbage, or the like, for 496. 
Life or Years, or t of the fame Lands, or if ſuch Leſſee for Years accepts 
ofa Leaſe of the ſame Lands at Will only, all theſe amount to a — 

| an 


3 


Leaſes and Terms foꝛ Years. 
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— 


and Determination of the firſt Leaſe, becauſe they admit the Leſſor's Power 

to deal or contract for the Lands, or a certain Charge out of ir, which be- 

ing inconſiſtent with the Intereſt of the Leſſee under the firſt Leaſe, diſ- 

| ſolve and deſtroy it. TRE; Sag aq SEK 

Hutt. 105 So where Leſſee for ſixty Years of an Advowſon did, after the Church 
Cro. Jac. 84. became void, take a Preſentation to himſelf of the Leſſor, and was ad- 
| mitted, inſtituted and inducted, this was adjudged to be a Surrender of his 
Leaſe, for by the Acceptation of the Parſonage he thereby gains a new In- 

tereſt for Life in that which was the chief Fruit of his Leaſe, and conſe- 

quently ſuch Intereſt, being inconſiſtent with his Intereſt under the firſt 

Leaſe, amounts to a Determination and Surrender thereof. . 

Cro. Iac. 177. But if Leſſee for Years of a Park accepts a Grant of the Office of Park- 
2 Rol. Abr. keeper of the ſame Park for Life or Years, this is ſaid to have been ad- 
496. So. | judged no Surrender of the Leaſe for Years, becauſe ſuch Office is collateral 
Goab. E to the Land, and not any ways iſſuing out of it; and yet Coke and Dod- 
425. deridge thought, that whether he had the Office of Park-keeper firft, or 
Page 463 the Leaſe for Years of the Park itſelf firſt, that the Acceſſion of the other 
2 Rol. Rep. to it would merge and drown the firſt, for the Inconſiſtency that a Man 
357» 361. ſhould be Park-keeper to himſelf; ideo Quære. 5 | 
Cro. Jac. 84, So where one made a Leaſe for ninety-nine Years of a Manor, and after 


177» made the Leſſee Bailiff of the fame Manor for twenty-one Years, this was 
K Abr. aJjudged to be no Surrender of his firſt Leaſe : 1. Becauſe the Bailiff, as 
4 ſuch, had no Intereſt in the Lands, but an Authority only. 2. Becauſe 


the Bailiwick was no Part of the Thing demiſed, but of another Nature; 
for the Bailiff, as ſuch, is a mere Servant, and all he doth is for the Benefit, 
and in the Name of his Maſter : So if ſuch Leſſee of a Manor were 
made Surveyor or Steward for Life, this would not determine his Leaſe ; 
- © becauſe in theſe Capacities he is only a Servant, and acts in the Name of 
his Maſter, and therefore no Inconſiſtency therein with his having a Leaſe 

of the Mano. 1 0 | l 6 
Dyer 200. But where Leſſee for Years of a Houſe or Caſtle accepted a Grant of the 
pl. 62. Cuſtody thereof for Life or Years, this was adjudged a Surrender thereof; 
Cro. Jac. 177. becauſe the Cuſtody. is of the ſame Thing which was leafed, and a Man 
2 cannot be Keeper to himſelf. | | 7 : 
2 Kol. Abr. If Leſſee for Years of Lands accepts a new Leaſe by Indenture of Part 
498. Fiþ of the ſame Lands, this is a Surrender for that Part only, and not for the 
verſus Cam- Whole, becauſe there is no Inconſiſtency between the two Leaſes for any 
-_m more than that Part only which is ſo doubly leaſed; and though a Con- 
tract for Years cannot be ſo divided or ſevered, as to be avoided for Part 
of the Years, and to ſubſiſt for the Reſidue, either by Act of the Party, 
or Act in Law, yet the Land itſelf may be divided or ſevered, and he 
may ſurrender one or two Acres, either expreſly or by A& in Law, and 
yet the Leaſe for the Reſidue ſtand good and untouched, becauſe here the 
Contract for the Reſidue remains intire, whereas, in the other Caſe, tke 
Contract for the Whole would be divided, which the Law will not allow. 


ect 


— 


(T) Leaſes, when determined by cancelling 
the Weed. 


Bid. Tit. 8 to Leaſes for Years, owing their Exiſtence to the Deed or Inden ature 
28 6, 16. whereby they are created, ſo that the Cancelling or Deſtruction 
ro.Car.39 


9. thereof ſhall deſtroy and avoid the Leaſe, a Diverſity ſeems to be taken in 
| Mon? : pl. the Books between ſuch Things as lie in Livery, and may be executed by 
216, | actua 


' Leaſes and Terms koꝛ Dears. 


— 


actual Entry, and ſuch Things as lie only in Grant, whereof no actual or 
manual Occupation can be had; therefore if one had made a Leaſe for 
Years, at Common Law, of Lands or Houſes by Deed or Indenture, and 
tear, raſe or cancel it, yet this would not deſtroy: the Continuance of the 
Leaſe itſelf, becauſe ſuch Leaſe of Lands or Houſes lying in Manurance 
and actual Occupation might at firſt have been made by Parol only, with-. _ 
out any Deed or Indenture: And therefore ſuch Deed or Indenture being 
not of the. Eſſence of the Leaſe, the Deſtruction or Cancelling thereof ſhall 
not defeat or deſtroy the Leaſe or Intereſt of the Leſſee, becauſe his actual 
Entry into the Land, and Continuance of the viſible Poſſeſſion and Oc- 
cupation thereof, gives ſufficient Sanction and Notoriety to the Contract, 
as to the Intereſt of the Leſſee in the Lands and Houſes themſelves, 
though thereby the Deed itſelf, and all Covenants, ' which had their Exiſt- 
ence only by the Deed, are defeated and avoided; but if the King made 
a Leaſe of ſuch Lands or Houſes by Letters Patent, which are Matter of 
Record, if the Letters Patent and Inrolment are deſtroyed or cancelled, 
the Leaſe itfeif falls to the Ground, becauſe theſe Letters Patent and In- 
* rolment, which were of the Eſſence of the Creation and Continuance of * Page 464 
the Leaſe, are deſtroyed and loſt : So if a common Perſon had made a 
Leaſe for Years, or a Grant for Years, of Tithe, Common, Advowſons, 
or other Things which lay merely in Grant, in ſuch Caſes the Cancelling or 
. Deſtruction of the Deed, whereby they were created and ſubſiſted, muſt 
_ neceſſarily deſtroy the Intereſt of the Grantee likewiſe, becauſe ſuch Deed 
was of the very Eſſence of the Deed or Grant, without which it could not G 
bave been made at firſt, nor can ſubſiſt afterwards, ſuch Deed being the 
only Evidence of the Contract, which could not be executed by any actual | 
Poſſeſſion or manual Occupation; but now, ſince the Statute of Frauds and | 
Perjuries, which makes all Leaſes for above three Years to have only the 
Force and Effect of Leaſes at Will, unleſs they be in Writing, and ſigned 
by the Party, Sc. the Deed or Writing whereby ſuch Leaſe is made ſeems 
to be of the ſame Eſſence as the Leaſe itſelf ; and therefore the Cancelling 
or Deſtruction of that ſeems to deſtroy and avoid the Leaſe itſelf, becauſe 
- it deſtroys all Evidence allowed by Law for the Support thereof ; though in 
ſuch Caſe, Chancery frequently ſets up the Leaſe again, or decrees the Party 
to execute a new one for the Reſidue of the Term, which is not. againſt 
the Prohibition of the Act, becauſe there was once a good and effectual 
. Ceaſe made purſuanr to the Statute: - 5 5 
And though that Statute excepts Leaſes not exceeding the Term of three 29 Car. 2. 
Years, yet not abſolutely even thoſe; for it goes on, not exceeding the e. 3. 
©. Term of three Years from the making thereof, whereupon the Rent re- 6. for 
ſerved to the Landlord during ſuch Term ſhall amount unto two third I meet 
Parts at leaſt of the full improved Value of the Thing demiſed, and jure, by 
that no Leaſes, Eſtates or Intereſts, either of Freehold or Terms for Parol is void 
Years, or any uncertain Intereſt, not being Copyhold or Cuſtomary In- by this Sta- 
tereſt of, in, to or out of any Meſſuages, Manors, Lands, Sc. ſhall be 2 * 
aſſigned, granted or ſurrendered, unleſs it be by Deed or Note in Writing, Ray 
ſigned by the Party ſo aſſigning, granting or ſurrendering the ſame, or 
* their Agents thereunto lawfully authorized by Writing, or by Act and 
* Operation of Law.“ 
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* Legacies, 


(a) -What-aLegacy properly is. 466. 
(B) Where a Legacy ſhall be ſaid to be well mw 466; 


And herein, 


1. What Words make a oy out, 466. 

2. What ſhall be a ſufficient Deſcription of the Perſon to take, 
468. 

3. What ſhall be a ſufficient Deſcription of the Thing given; 
and what ſhall be ſaid to be bequeathed. 469. 


(C) What ſhall be an Ademption oz Ertinguithment of a 
Legacy, 470. 


(D) Wherea Legacy ſhall be pꝛelumed to be a Satiskadion 


of a Debt oꝛ Duty owing from the Teftatoz. 472, 
(E) Df Legactes veſted 0 lapſed, 476. 


„And herein, . 


þ Where it ſhall be a lapſed 1 by the Legatee' 8 dying 
in the Life- time of the Teſtator, and where in ſuch Caſe it 
ſhall veſt in another Perſon, to whom it is limited over. 476. 

2. Where a Legacy ſhall be ſaid to be veſted or lapſed, being 


to be paid at a future Time, to which the Legatee did not 
arrive. 478. | 


(F) Of Conditional dannen and how kar the Condition 
muſt be complied with, otherwiſe the Legacy will be foz- 
feited. 49. 

(G) Df Specific and Pecuntary Legacles, and the Differ. 

ente between them. 482. 


(H) Of abating, refunding, and giving N fo that 


Purpoſe. 483. 
(J) Of Reſiduary Legacies and Legatees. 484. 


(K) Ot the Payment of Legacies. 484. 


And hls. | 


1. What ſhall be a good Ss and to whom to be made; 
484. „ | 


2, At 


ade. 


At 


F . . - ” - 
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Legactes, 


oy 


2. At what Time a Legacy is to be paid. 486. 
3. Where the Legatee ſhall have Intereſt, and Maintenance 
in the mean time. 486. 1 88 Kg 


(L) Ok the Executo2s Aﬀent to a Legacy: 487. 
(M) Legacies, in what Court, and how properly recover. 
able. 488. : 
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*(4) That a Legacy properly is. e 


(a) Legacy is defined a Gift or Bequeſt of a (5) particular Swinb. 17. 
Thing by Teſtament, in which an Executor is (c) named, or Godolph. 
y a Writing in Nature thereof, called a Codicil, and in which ( 5 TheWord 
no Executor is named. | Deviſe is ſpe- 
| 1 | Py | | cially appro- 
priated to a Gift of Lands, the Word Legacy to a Gift of Chattels; though both are uſed promiſcuouſly. 
Godolph. 271. (3) For if a Man diſpoſe or transfer his whole Right or Eſtate upon another, this, 
according to the Civil Law, is called Hereditas, and he to whom it is transferred is termed Hæres; but 
by our Law he only is called Heir, who ſucceeds to Lands and Tenements, Godolph. 271-2. (c) But 
though a Writing, in which a Perſon expreſſes his Mind to grant ſuch and ſuch Things after his Death, 
cannot be called a Teſtament, unleſs an Executor is named, yet it is of Force and Effect ſufficient to paſs: 
what he therein declares, and Adminiſtration ſhall be granted, with the ſaid Writing or Codicil annexed; 
to the next of Kin, and ſuch Adminiſtrator is obliged to obſerve the Directions of ſuch Writing, and pay 
the Legacies ai far as he has Aﬀets, Vide Tit. Executors and Adminiftrators, : 


A Donatio Cauſa Mortis is a Gift in præſenti, to take effect in futuro Swinb. 222 
after the Party's Death, and is in nature of a Legacy, and waits upon ©reced.Chany 
the Death of the Teſtator, and is ambulatory and open till his Death, 269, 300 


and may therefore be revoked, as a Will may, but has no Dependance on 


the Will; and therefore by a general Revocation of all former Wills ſeems 


not to be revoked, without added, and all Gifts, Legacies, Sc. But if 
one juſt before his Death give any Money, or other Goods, to another 


abſolutely, this was not a Donatio Gauſa Mortis, becauſe not revocable ; 


otherwiſe if he had ſaid, This ſball be yours, if J die, or any Thing to that 


Porpole. | 
If one by his Will in Writing deviſe a certain Legacy in Money, and Cro. Jac. 


afterwards ſays to his Executor, I bave by my Will given ſuch particular 345-0. 


Legacies, I would have you increaſe the ſame to ſuch @ Sum, this by the Civil C0 * 


Law is termed Commiſſum Fidei, and a good Legacy. eee e 
e | the Statute 
29 Car, 2. c. 3. and Tit. Wills and Teftaments f. 


* — — 


* — 


t Nuncupative Wills, where the Eſtate amounts to 30 J. muſt be atteſted by three Witneſſes and 
made in the Teſtator's laſt Sickneſs, &c. 29 Car. 2. c. 3. ſ. 19. But Soldiers and Mariners may diſ- 
poſe of their Eſtates as before the Act. Id. ſ. 23. | | 


If a Man covenants with J. S. to pay him 201. and afterwards by Will 2 Leon. 119. 


he deviſes to him 207. in diſcharge of the ſaid Covenant, this is not a Le- 


gacy ſuable in the Spiritual Court, but remains ſtill a Debt, recoverable 
at Common Law. | | ; 
But if A. covenants with F. S. that he will pay 207. a-piece to B. C. 2 Leon. 119. 


and D. and afterwards he deviſes 200. a-piece to B. C. and D. in Diſcharge os =. 
ercie's Caſe; 


of this Covenant, theſe are good Legacies, and recoverable in the Spiritual & .;,, tors 


2 Court, Leiter (M). 


- © gs OS mo tent rn I es — . 
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Legacies, 


Court, the Covenant in this Caſe being with a Stranger, and therefore B. 
C. and D. have no Remedy, but by applying as —— 


) Where a Legacy ſhall be ſaid to be well 
- given ; And herein, 


What Words create a good ben. 


Godolph. ERE ve muſt obſerve, that although in Grants and Deeds of Gift 


281. the Law requires a ſet Form of Words, yet im laſt Wills and Teſta- 


2 Vern. 467. ments, which are preſumed to be made at the Time when the Teſtator 
is Inops Concilii, the Law regards chiefly the Intention of the Teſtator, 


Page 467 ® and therefore any Words, which manifeſt his Intention to create or Sire 


a Legacy, will be ſufficient for that Purpoſe. 
Godolph. As if a Man by his Will, ſays, I do give, bequeath, deviſe, tier or ap- 
281. Point tobe paid, given or delivered; or M Will, Pleaſure or Deſire is, that 
He ſhall have and receive, or keep or retain; or I diſpoſe, or aſſign, or leave 
ſuch a Thing to ſuch à one; or Let ſuch a Perſon have ſuch a Wing; theſe, | 
or the like Words, are ſufficient to create a good Bequeſt. | | 
Godolph. So if the Teſtator ſays, I depuis ſuch a Thing to A. B. or 1 * Fe; a 
282. Where Thing to C. D. theſe are good Bequeſts or Legacies. 


it is ſaid, that 


4 Legacy may be given by Signs, Becks, or Nods, by the Head, Hands, or Eyes, or by ſhewing a pleaſed 


or diſpleaſed Countenance, or by other Motion of the Body; becauſe the Law regards more the Meaning 


and TIN, than the Words of the Teſtator. Godolph. 282- -3. 


Godol ph. 80 if a Man by Win gives 100 l. beſides the Cloak, Oc. this is a 7565 


* Bequeſt of the Cloak, Sc. as well as of the 100 J. 
Godolph, ' SO if a Man ſays, Out of the 100 l. which I bequeathed A: I give B. 50 l. 
282. this is a good Bequeſt of the 30 J. to B. becauſe only a falſe Demonſtration 


in an immaterial Circumſtance, which ſhall not vitiate the Legacy; but in 
this Caſe A. takes nothing; for Words of Diminution ſhall never be con- 
ſtrued to give a Legacy by Implication. | 


Godolph. But if the Demonſtration be totally falſe, as if the Teſtator ſays, 1 "FR 

282. queath to A. the 100 l. which I have in my Cheſt, and there is not any 
Money in the Cheſt, the Legacy is void. 

Godolph. If the Teſtator ſays thus, If my Son A. marries B. let not my Executor 

1 give him 100 J. theſe Words, on A.'s.not marrying B. are ſaid to be ſuffi- 
cient to give him the 100 l. 

Godolph, If a Legacy be given by the Teſtator to the Son of one who is indebted 

284. to him, and the Teſtator adds theſe Words, 1 ſhould or would leave bim 


more, if bis Father had paid me what he owes me, it is held, that if after- 
wards that Son happens to be his Father's Executor, he is by theſe Words 
freed from that Debt, which his Father owed the Teſtator. 
2 Vern. 467. If there be a Deviſe of a Perſonal Thing to H. for Life, directing lim 
at his Death to give it to B. this amounts to a Deviſe of the Uſe of it only 
to A. for Life, Remainder to B. 
2 Vern. 181. A. deviſes his Land to B. in Fee, paying 400 J. whereof 200 J. to be 
Kobigſen ver. at the Diſpoſal of his Wife, i in and by her laſt Will and Teſtament, to whom 
wit Ls T7 ſhe ſhall think fit to give the ſame; theſe Words veſt an abſolute Intereſt 
in the Wife; ſo that though Ih dies wy her Adminiſtrator ſhall 
have the 200 . 


Legacies. 


+ * — 
L 


If a Man gives Legacies to his Children, to be paid at Twenty-one or 2 Vern. 513. 
Marriage, and if any of them die before Twenty-one or Marriage, the Tt and 
Legacy of ſuch Child to be diſpoſed to two or more of the Children then — 
living, in ſuch Manner as his Wife (whom he made Executrix) ſhould 
think fit, and one of the Children dies under Age, and unmarried, the 
Mother (a) may appoint ſuch Legacy to any one of the other Children, 
and it will be good. 


(a) But if an 


Executor 


| | has a 
Power to diſtribute a Sum of Money amongſt Children at Diſcretion, and he makes an ——_ ne | 
indiſcreet Diſpoſitipn, it will be controuled in a Coyrt of Equity. 2 Vern. 513. 8 
having two kali one by a former Wife, and another by a ſecond Wife, deviſed his Eſtate to his 
Wife, to be diſtributed between his Daughters as his Wife ſhould think fit, and ſhe having given 10001, 


to her own Daughter, and but 1004. to the other, the Court decreed an equal Diſtribution. Vern, goo.” 
Cragrave and Perroft ; & wide 2 Vern, 421. 8. P. | Diftri 


If a Man deyiſe 40 J. to be paid J. S. by him to be diſpoſed of in ſuch 2 Chan. Ca, 
Manner as the Teſtator ſhould, by a private Note, acquaint him with, 198. 
and dies without ſuch Appointment, this is ſaid to be a good Bequeſt 10 2747 and 


wc 
the Party. | erk. 


But it has been held, if 4. by Will gives a Houſe at F. to B. his Wife 3 P. will. 40. 
for Life, and declares that he will diſpoſe of the Goods and Furniture in Trin. 1730. 
that Houſe, after the Death of B. by a Codicil, and makes B. reſiduary Pavers and 


Legatee of“ all the Re/idue of his perſonal Eftate whatſoever not before diſpoſed Peer & al, 


of, cr reſerved to be diſpoſed of by his Codicil, then makes two Codicils, but 22 


takes no Notice of the Goods and Furniture in the Houſe at F. and Page 468 
makes his Wife one of his Executors, that the Wife ſhould not have 


the abſolute Intereſt in the Goods and Furniture in the Houſe at F, but 


that it ſhould be diſtributed after her Death as an undiſpoſed Iutereſt, and 


ſhe to have her Widow's Part thereof only. 


If one deviſe his Land for Payment of his Debts and Legacies, and de- 
viſes 400 J. a- piece to two of his Siſters, and ro his third as much as his 2 Vern. 153. 
Executor ſhall think fit; the third ſhall' have 4007. alſo, and be made eee and 
equal to her other Siſters, if the Eſtate will hold out. N 


8 2 What ſhall be a ſufficient Deſcription of the Perſon to take. 


It ſeems agreed, that if a Man deviſes Legacies to all his Children Dyer 177. 


and Grand-children, that this extends only to thoſe who were in eſſe at Co Lit. 11 a. b. 


the Time when the Will was made, for then the Will ſpeaks, and none Preced.Chan. 
born after are to be let in, unleſs there had been future Words in the 470: But in 
Will, 7 all his Children or Grand- children which ſhould be born or be livin pn ect If 


2 
| & where a Man 
at bis Death. | | deviſed 201. 


2 | | | a-piece to all 
the Children of his Siſter ; it is there ſaid to have been decreed, that a Child born after the Will, and 


before the Death of the Teſtator, ſhould take, the Word Chi/dren comprehending all. 


If a Man deviſe. the Surplus of his Eſtate to his Grand-children living 2 Vern. 710. 
at his Death, Grand- children born after his Deceaſe-ſhall not take it; for if Maſgrave 
he had ſo intended it, he would not have reſtrained it to Children living at Hart. 
his Death. | | | 

If one deviſe the Surplus of his Perſonal Eſtate to the Children of A. and 2 Vern. 40g, 
B. and neither of them has a Child at the Time of making the Will, or Hel ard 
the Death of the Teſtator, the Deviſe is executory, and ſball extend to Bradoury. 
any Children that A. and B. ſhall afterwards have; and the Children of 

each ſhall take per Capita, and not per Stirpes, they claiming in their own 

Right, and not as repreſenting their Parents. 


If A: deviſe 1500]. in Truſt for the Children of B. and B. has 2 Veru, 106 


only one Child, and ſeveral Grand-children, the Child only ſhall take, 
Vol. III. | ws 6 U | and 
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Beale. 


ver. Ham- 


Tegacies. 


a N a 
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and the Grand- children ſhall not come in for Shares; but if B. had not 

a Child living, the Grand- children might have taken by the Name of 

Children. : 5 e | 
2 Vern. 431. If a Legacy of ;001, is given to the eldeſt Son of 4. to be begotten, 


 Neviland to place him out Apprentice, and A. has a Son born after the Teſtator's 


Acud. de- Death, the Legacy ſhall be paid him though not born in the Teſtator's 

28 85 Life, and though it was given to him for a particular Purpoſe. 

3 Chan. Rep, If Money is deviſed to younger Children, where there are divers 

1. Bretton Daughters, and a Son, who by Birth is a younger Child, but is Heir at 

ver. Bretton. Law to a conſiderable Eſtate of Inheritance, he ſhall not be conſidered as 
a younger Child, ſo as to take by the Deviſe. | 


| Vern. 35. | A Man by Will deviſed all his Goods in ſuch a Houſe to G. for Life, 


N and after his Deceaſe to the Heir of J. S. and the Point was, whether 
panes ba he that was Heir of J. S. ſhould take theſe Goods as Deviſee, and the ſaid 
Goods to go to his Executors, although ſuch Heir die in the Life- time of 
G. or whether he who was Heir to J. S. at the Time of G.'s Death ſhould 
have them; and though it was urged, that thoſe Goods were only the 
Furniture of the Capital Houſe ; yet my Lord Chancellor was of Opinion, 
that they abſolutely veſt in him that was Heir of J. S. at the Time of the 
Death of J. S. and decreed accordingly. i N 
2 Vern. 546. The Duke of Bolton, by Will, deviſed in theſe Words, viz. Item, 
I give and bequeath unto ſuch of my Servants, as ſhall be living with me 
P age 469 * a; the Time of my Death, one Years Wages ; per Lord Keeper, Stewards of 
Courts, and ſuch who are not obliged to ſpend their whole Time with their 
Maſter, but may alſo ſerve any other Maſter, are not Servants within the 
Intention of the Will; but I will not narrow it to ſuch Servants only that 
lived in the Teſtator's Houſe, or had Diet from him. 
2 Vern. 381. A. gave Legacies of 15 l. a- piece to each of his Relations of his Father 
Jones and and Mother's Side, and gave the Surplus of his perſonal Eſtate to B. and 
made C. his Executor; the Executor paid 15 J. to the Teſtator's Couſin- 
German, and 15 J. a-piece to her four Children; and the Court allowed 
the Payment to the Children, and would not reſtrain the Deviſe to the Re- 
lations within the Statute of Diſtributions. | 
Preced.Chan. But notwithſtanding this Caſe, it ſeems the eſtabliſhed Doctrine of the 
401. Roach Court of Chancery, to make the Statute of Diſtributions the Rule and Mea- 
ſure of ſuch general Deviſe; as where A. deviſed all his Real and Perſonal 
Eſtate for the Uſe of his Relations, without ſpecifying any in particular, or 
uſing any other Words; and it was agreed to be the Rule of the Court, inthe 
Conſtruction of ſuch Deviſes to Relations, that thoſe, who by the Statute 
of Diſtributions would be intitled to che perſonal Eſtate in caſe he died 
inteſtate; ſhould, upon ſuch general Deviſes, be let into the ſame Propor- 
tions only; and my Lord Chancellor ſaid, he thought it the beſt Meaſure 
for ſetting Bounds to ſuch generat Words, and that it had been ofcen ruled 
accordingly. 


mond. 


3. What ſhall be a ſufficient Deſcription of the Thing given, and 
what ſhall be ſaid to be bequeathed. 


Godolph. 


37h Godolphin ſays, that in order to find out the Teſtator's Meaning, with 1 EN 


(a4) But in ſpect to the Things he intended to give away, it is neceſſary chiefly to re- 


another Place gard the (a2) Time when the Will is made; for it is a Preſumption of Law 
he ſays, that that the Teſtator's Mind was not altered, unleſs it otherwiſe appear by 


chisRulemuſt fufficient Evidence; therefore, ſays he, if a Father bequeath to his Son 
be underſtood | 


as the Teſta- | (ho 
tor makes uſe 1 [IF ORs | GI EO EE 

of Words in the preſent Tenſe or future Tenſe; and that if it be doubtful, whether they refer to the Time 
paſt or the Time to come, they ſhall be underſtood to relate unto the Time that is to come; and that there- 
fore if a Man deviſe his Corn indefinitely, it ſhall be underſtood all ſuch as he hath at the Time of his 
Death. Godolph, 274 · 


Legacles. 

(who is a Student) all his Books, and afterwards buys other Books, the 
Books ſo bought paſs not, 

But it ſeems clear, both by our Law and the Civil Law, that a Deviſe of $winb, 418. 
all a Man's perſonal Eſtate paſſes whatever he died poſſeſſed of, and not Salk. 237. 
that only which he had at the Time of making his Will; for the perſonal - 8 _ 
Eſtate being tranſient and fleeting, and, from the Neceſſity of Dealing and B. 2% Let. 
Traffic, liable to daily Alterations ; if the contrary Reſolution ſhould pre- ters (B) and 

vail, it would put Men under the Difficulty of making a new Will every (H). 

Day. and create the greateſt Perplexity imaginable. N 

Allo it hath been determined in Chancery, that if a Man deviſes to his 2 Vern. 688. 
Wite all his Perſonal Eſtate, at a Place called V. all his Perſona] Eſtate, 
as Coaches, Horſes, Sc. there at the Time of his Death, ſhall paſs, though 
not there at the Time of making the Will, the perſonal Eſtate being fluc- 


* — — 


tuating and varying until the Time of the Teſtator's Death. 


But where a Man deviſed to his Niece all his Goods, Chattels, Houſhold- Abr. Eq. 201. 
Stuff, Furniture, and other Things, which then were, or ſhould be in his Traford and 
| Houſe at the Time of his Death; and ſome Time after died, leaving about Berrige. 
2651. in ready Money in the Houſe; it was decreed, that this read 
Money did not paſs, for by the Words other Things, ſhall be intended 
Things of like Nature and Species of thoſe before-mentioned. f Fg 

* If a Man deviſe his Houſe, and all his Goods and Furniture therein, to * Page 470 
his Wife,for Life, and after her Deceaſe, to his Son R. and his Heirs, ex- 2 Vern. 538. 
cept his Pictures, which he gives to his Sons 4. and B. and he has Pictures Gayre and 
in Boxes as well as thoſe hung up in the Houſe, and likewiſe Pictures at his Ce. 
Death, which he had not at the Time of making his Will; and it is proved 
in the Cauſe that he had Skill in Pictures, and frequently bought Pictures 
and fold them again; the Exception of the Pictures ſhall extend as well to 
the Pictures hung up as Furniture as to thoſe in Boxes, and as well to 
thoſe in the Houſe at the Time of the Will, as to thoſe bought in after the 
Will made. | | 5 


— 


8 


(C) What (Hall be an Ademption 02 Extinguiſh- 
ment of a Legacy. 5 


Winburne diſtinguiſhes between the Ademption and Tranſlation of a Swinb. 522, 
Legacy ; the firſt, he ſays, is the Taking away a Legacy which was 526. 

before bequeathed, which may be done by an expreſs Revocation thereof, or 
it may be done ſecretly and by Implication, as by giving away or vo- 

luntarily alienating the Thing deviſed. Tranſlation of a Legacy is the 
Beſtowing of the ſame upon another, which is likewiſe an Ademption; 
and therefore there may be an Ademption without a Tranſlation, but 
there can be no Tranſlation without an Ademption. | 
The Ademption of a Legacy is no more to be preſumed than the Revo- Swinb. 522. 
cation of the Teſtament, unleſs it be proved; and therefore if the Teſtator 

bequeath all the Corn in his Barn, and lives after the making of his Will till 
the Corn is ſpent, and other Corn is put in the Place thereof, this ſpending 

of the Corn is no Ademption of the Legacy, and therefore the Legatee 
ſhall have ſuch Corn as is found in the Barn when the Teſtator dieth, unleſs 
the Corn found in the Barn ar the Death of the Teſtator be greater in 

Quantity than was the Corn at the Time of the Will made, for ſo much 
is due, but not a greater Quantity than was the firſt. | 
So if the Teſtator bequeath a Ship, and afterwards, by Piece-meal, re- Swinb, $22; 
pairs and renews the ſame, ſo that there remaineth nothing of the old Ship 


but 


— — 


Tegaties. 5 


but only the Bottom Tree, here is no Ademption of the Legacy, but the 
| Legatee may recover the whole Ship. 1 5 5 | 
Swinb, 523, If a Man bequeath a Houſe, which afterwards he voluntarily pulls down, 
$34+ or which is blown down by the Wind, or is conſumed by Fire, and after- 
| wards he erects a new Houſe where the old Houſe ſtood ; Swinburn is of 
Opinion, that the Legatee in neither of theſe Cafes can have the new 
Houſe; it being a general Rule of the Civil Law, that a Houſe bequeathed 
being deſtroyed, if the Teſtator build another in the ſame Place, the Legacy 
is extinguiſhed, unleſs the Meaning of the Teſtator were otherwiſe. ' 
Swinb. 523. But if the Teſtator do bequeath an Houſe, and afterwards, by Piece-meal, 
repair the ſame, fo that there is no Part of the old Matter or Stuff remain- 
ing, the Will of the Teſtator is not hereby preſumed to be changed; and 
therefore the Legatee may recover the Houſe ſo repaired, for it is deemed 
| to be the ſame Houſe ſtill in Law. 5 | 
Swinb. 524 Alſo if the Teſtator, being conſtrained by Neceſſity, as for the Payment 
of his Debts, ſupplying himſelf or his Family with Food and Neceſſaries, 
Sc. alienate the Thing bequeathed; this is no Ademption of the Legacy, 
and therefore is the Executor bound to redeem the ſame, or to pay the 
juſt Value to the Legatee. Cog Neb Das 
Page 471 80 if the Thing bequeathed be not fully alienated, as if it be pledged or 
Swinb. 525. pawned, the Legacy is not thereby extinguiſhed ; and therefore the Exe- 
cutor in this Caſe is bound to redeem the fame, and to reſtore it to the 
Legatee, or to pay the Price thereof, if he ſuffer it to be forfeited. 
Swinb. 523. If a Legacy be given to one Perſon, and afterwards in the (a) ſame Will 
(a) So if by the ſame Thing is given to another, this is an Ademption of the Legacy as 
rp N to the firſt Perſon, for the utmoſt Conſtancy ſhall be preſumed in the Teſ- 
= On Perſon tator, till the contrary appears; and therefore in this Caſe they ſhall divide 
and by Codi- the Legacy between them J. 7 e Oe nm. 
eil to another, 3 ä | n FR . 
this would be no Ademption, unlefs it appeared the Teſtator's Intention that it ſhould be ſo, as if he had 
ſaid, that which I did begneath to A. I give B. theſe or the like Words wholly take away the Legacy. 


Swinb. 5 29. If it was a ſpecific Thing that was bequeathed, ſhall not the ſecond Deviſee take, 
as the laſt Words in a Will are to govern ? | es 


Raym. 335. Tf a Man bequeath a Legacy in theſe Words, viz. I give to my Niece A. 
Pawht's 300 l. which my Sifter B. bath now in ber Hands of mine, as by Bond appears; 
Caſe. and after the Money is paid, and ten Years after Payment thereof the Te- 
ſtator dies, yet the Legacy is good, though the Security is altered; for by 
the Words no more is intended but that the Legacy ſhould be as ſure as he 

could make it. | 5 | 
Abr.Eq. 3022 So where a Man deviſed in the following Manner, viz. I give and deviſe 
Orme and 0 A, my good and only Uncle, the Sum of 500 1. that is to ſay, that Bond and 
_ 681. Judgment he gave me for 4007. and 1007. in Money, and makes his Wife 
8. c. EKxccutrix, and deſires her to be kind and aſſiſting to his Uncle, that he 
might live as became a Gentleman; the Uncle ſome Time after ſold an 
Eſtate, and with the Money paid off 320 l. and took up the Bond, and had 
the Judgment vacated, and gave a new Bond for the remaining gol. and ſome 
Time after the Teſtator died, and the Uncle having Notice of this Will, 
brought his Bill for this Legacy of 300 J. For the Executrix it was inſiſted, 
that this was a ſpecific Legacy of that particular Band and Judgment, and 
they being cancelled and akered before the Teſtator's Death, was an Ademp- 
tion of the Legacy as to ſo much; and beſides, they urged that this Pay- 
ment of the 3207. amounted to a Releaſe, ſo that he could only be intitled 
to the Reſidue. On the other Side it was inſiſted, that the Diverſity is 
where the Money is voluntarily paid in by the Perſon who owes it, and where 
the Teſtator ſues for and recovers it; in the firſt Cafe, the Legaty con- 
tinues ſtill good, becauſe the Money only comes home to the perſonal 
. Eſtate; but in the other Caſe, the Teſtator ſuing for it, ſhews that he in- 
FE 4 jo < tended 


Tega:ies. 
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tended to make it his own, and theteſore would not leave it to the Legatee 
to recover; and the Juſtice of the Uncle ought not to prevent the Affection 
of the Nephew ; and no Alteration of his Intention appeared. My Lord 
Keeper was clear of the ſame Opinion, and decreed the 801. Bond to be 
delivered up, and the Reſidue of the Legacy to be paid. 3 
One by Will devifed thus: Item I give and Begucath to my Grand-daugh-' Abr. Eq. 302. 

ter Mary Ford (the Plaintiff) the Sum of 401. being Part of a Debt due and Ford and 
owing to me for Rent from G. M. ſhe allowing what Charges ſhall be expended ** 
in getting the ſame. Item, I give and bequeath unto my Grandſons A. and B. 
the Reſt and Reſidue of what is due and owing to me from the ſaid G. M. 
which is about 401. to be equally divided between them, they allowing Charges as 
aforeſaid. After the Teſtator received the whole Debt owing for Rent from 
G. M. and for the Plaintiff it was inſiſted, that there was a Difference be- 
tween a ſpecific and a pecuniary Legacy; that though the diſpoſing of a 
ſpecific Legacy might be an Ademption of it, yet this being a pecuniary 
Legacy, the paying, the Money to the Teſtator would not be a Loſs of it. 
On the other Side it was inſiſted, the Difference between a voluntary and 
compulſory Payment, that though the firſt was no Ademption, yet the ſe- 
cond was, and that the Teſtator obliged G. M. to pay in the Money. But 
my Lord Chancellor was of Opinion, that there was no Foundation for the 
* Difference taken in the Books between a voluntary and compulſory Pay- * Page 459 
ment, for the latter might be with an Intent to ſecure the Legacy at all Pe: 
Events, and decreed the Plaintiff the 40 J. Legacy. 8 | 

If Teſtator bequeath 100 J. to a Man, and in the ſame Teſtament gives gwinb. 530; 
him 100 J. without taking notice of the firſt 1007. the ſecond Diſpoſition : 
is underſtood to be but a Repetition of the former, and all but one Legacy, 
unleſs it appears that the Teſtator intended him 200 J. in all, 


A. deviſes to his younger Son 750 J. and afterwards buys him a Cornet Preced.Chan; 


of Horſe's Commiſſion, and paid 650 J. for it; and it was proved to be 263 Helin. 


intended this 650 l. ſhould be diſcounted out of the Legacy, and that he ind Heſtint, 


would ſtrike ſo much out of his Will as ſoon as the Accounts came from 


London to him, but died before they came, without altering his Will; and 
it was held, that this Money paid for the Commiſſion ſhould go in Diminu- 
tion of the Legacy, and be taken in Payment and Satisfaction for ſo much. 

If A. by Will deviſe 200 J. to his Daughter, and afterwards on her Ma- Wal ane; 
riage gives her more than that Sum, this is an Extinguiſhmeat of the Le- Abroad 
gacy. | 1 


Poxwel, and 
| there the 
Caſe of Elkin Head cited, where Payment in the Teſtator's Life-time was adjudged a Satisfaction of the 
like Sum deviſed, 1 5 | 9 Hh 


So where the Teſtator directed that 400 J. ſhould be laid out in finiſhing Vern. 95. 
a Houſe which he was building; and living, after the making of the Will, e Tr 
to expend a greater Sum in that Service, it was agreed againſt the Heir at ous 
Law, that this was, an Extinguiſhment and Satisfaction of the 4co l. al- 
though the Houſe was not compleatly finiſhed at the Teſtator's Death, 


_— Fry wo . 1 * 
1 * — * 


* 2 3 


2 


(D) There a Legacy ſhall be pzeſumed to be a 
" Satisfactionof a Debt oz Duty owing from the 
_ Teſtatoz, 


"3x Intention of the Teſtator being the prevailing Rule to go by in Abr. Eq. 203: 
the Conſtruction of Wills, it has been from thence eſtabliſhed as Salk. 155. 

Doctrine, that wherever a Perſon, by his Will, gives a Legacy as great! 5 k. 508. 
Vol. III. — 6 X — or | 


ALegattes. 


2 Vern. 177, or greater than the Debt he owes to the Legatee, that ſuch Legacy ſhbuid 
258, 298. be a Satisfaction of the Debt, on the Preſumption that a Man moſt be in- 
tended juſt before he is bountiful, and that his Intent is to pay a Debt, 
and not to give a Legacy. 5 3 ens 1,7 eg 
2 Vern. 111. As where a Man by Mattiage Settlement provides 400 J. for Daughters, 
Bljes and and having two Daughtets, by Will gives them'200 J. a- piece fot their Por- 
El bas ed. tions, without taking notice of the Sertferhent; and it was held, that the 
feed roy 200 J. a- piece ould be à Satisfaction of the Portion by the Settlement. 


2 Vern. 498. So whete a Man had prevailed on his Wife to join in ſeffitty 7 7. 105. pet 
Preced Chan. Aun. of her Joihtute, and after 67. 105. per Ann. mort, and having gwen 
240. 8. C. two ſeveral Notes, that his Executor ſhould pay her the ſaid vo Nerat . 
2 Sutns during Life, he after makes his Will, and thereby gives her 14 J. per 
n fm. dbring Life, out of Certain Lahde; and this was held to be a Satif. 


ef 


faction of the Notes VV 5 
* So where one ſettles his Eſtate on Triiftees, to be fold for Payment of 
Page 473 it; ' ke. 4 k 3 IYT22 BT IWR WH ch 14 as af =/4 Wei V3 
Preced.Chan, his Debts, with Power of Revocation; then he marflés a Dante, gives 
138. Bromley her a Portio, and covenants that the Huſband ſhall have the Eſtate 1508 J. 
ver. Jiri. cheaper than any other; after he, by Will, revokes the Settlement, glbes 
the Huſband 1500]. and dies; and this Legacy was held to be in Satisfak- 
EET. tion of the 1500 J. ſecured by the Settlemenn rt. 
2 Vern. 555. So If A. by Marriage-Articles, agrees tb leave his Wife $007. and her. 
Herne ver. Jewels, c. but it is declared, that, notwithſtanding the Articles, the 
Hirai © ſhould not be debarred of any Thing he ſhould give her by Will; ahd A. 
by Win, makes a Diſpoſition of his whole Eſtäte among his Childreh, &c. 
and gives his Wife 10001. The Wife müſt wave the Articles, or the Will, 
for ſhe cannot hive both; for his making 4 Diſpoſition of the whole Eſtate; 
0  ſhews that he intended that every Part ſhould be petfornied, 
2 Vetne.556, 86 where a Child, intitled by bis Father's Matriage-Articles to a Share 
; of his Father's Perfonal Eſtate, has a Legacy given to. him by the Will of 
his Father; and it was held, that, if he will have the Legacy, he mull 
wave the Benefit of the Articles. OI IN 
Tun. 1729. 88 Where a Freeman of London made bis Will, and deviſed Legacies to 
Nicholls ver. his Children more than cheit Orphanage Parts would 4mavint_ to, without 
Micbollu. taking any Notice whatſoever of the Cuſtom; and it was held by the 
Mlatef of the Rolls that tlieſe Legacies ſhould'be a Satisfaction of their 
- Orphanage Shares, to which they were intitled by the Cuſtom in the Nature 
of a Debt; and that the Legacies ſnould not come out of the Teſtamentary 
or dead Man's Part, becauſe it is held in this Court, that they ſhall not takt 
both by the Will and the Cuſtom too; but where ſuch Legacies are leſs 
than their Orphanage Shares, whether they ſhall be pro tanto a Satisfaction, 
he was in great Doubt, and ſent it to the City to certify, though he ferme 
*rathet to think they ſhould in that Caſe take both, efpecially-if none of the 
Deviſees in the Will were thereby diſappointet. EOS e 
But though the Cafes on this Hegd have prevailed thus far on the Cit- 
(a) That in cumſtances attending them, and the (a) Intention of the Teſtator, yet, as 
all theſe Caſes a y is a Gift of Gratuity, it is to receive the moſt favourable Con- 
the ay” veg ſtruction; and therefore if it be leſs than the Sum due, payable on a (5) 
| bing to by [Contingency or future Day, on theſr and the like Circumſtances it will be 
e Rule. conftrued 4h additional Boufty, and not a Satisfactiun. 
„ 1 34 k 2625? Wt TE | : 
32388 the Contingeney does adually Happen, and the Legacy thereby become due, yet it ſhall not go 
in Satisfaction of the Debt, becoyſe a Debt which is certain, ſhall not be merged or loſt by an uncertain 


and contingent Recompence ; for whatever is to be a Satisfaction of a Debt ought to be ſo in its Creation, 
and at the very Time it is given, which ſuch contingent Proviſion is not. Preced, Chan. 295. 


9 


2 Vern. 478. As if A. give a Bond to B. her Servant, to pay her 20 l. per Ann, Quar- 


Ades ver. terly, for her Life, free from Taxes; and by Will, without taking Notice 


alga 4 — . 


ot go 
rtain 
tion, 


war- 


otice 


of. 


Gift or Gratuity, and there being Aﬀets, and ſome (a) Proofs of the 
Teſtater's greater Kindneſs to A. than his other Nieces, his Lordſhip be- 
creed her the whole 300 l. over and above her Debt. 


Legaties. 


oa E „„ „e * 


the, 


of the Bond, gives 201, er Ann. for her Life, payable Half-yearly, but * 
not ſaid free of Taxes; B. ſhall have both the Annuities, for chat, by the 8 
Will, not being ſo advantageous as the ficlt, cannot be prefumed a 236. S8. C. 


f 8 and the Rea- 
Satisfaction. ſons there 


| | wi 5 | | | ID. 5 g | 3-45? | Atte 3 vom, 3 
cauſe the ſecond Annuity being payable Half yearly, and charged on Land, by which it witk be liable to 


Taxes, cannot be ſo advantageous. 

80 where A on his Marriage covenanted to purchaſe and fettle a Jointure 2 Vern. zog. 
of 20 l. per Ann. on his intended Wife, and if he died before ſuch Purchaſe os Yer. 
or Settlement made, the ſhould have 300 J. out of his Eſtate for her oon 


Uſe: The Matriage was had, and the Huſband died before any ſuch Settle- 


ment was made; but by his Will he deviſed to his Wife 330 J. for her, 
Life, with Power to diſpoſe of 30 l. Paft thereof, at her Deaths and it, 
was held, 1. That ſhe had a Right to 3001. and Intereſt," and that the Ex- 
ecutor could not now 'be at Liberty . ſettle 20 l. per Ann. as the Teſtator 
might have done. 2. That the ſhould have the 3 30 l. as an additional * Page 474 
Bounty and Proviſion for the Wife. ee 90d 8.90 Tan + 
By a Marriage Settlement, in caſe of Failure of Iſſue Male, Remainder 2 Vern, 258. 


of the Eſtate was limited to Daughters, until they ſhould raiſe 3000 J. for Daſield and 


Portions; there was Iſſue of the Marriage a Son and two Daughters ; the S % 
Father deviſed 700 l. a- piece to the Daughters, and died; the Son aftet- 

wards made his Will and deviſed to the Daughters to the Amount of: 

7000 J. without any Mentibn of its being in Lieu or Satisfaction of aß 
Thing due to them; and gave his Land to his Heirs: Male, and died 


Without Iffue, And it was held clearly that the Father's Legacy could be 


no Satisfaction, not being adequate in Value; beſides the Father had a Son 
then living, and it was altogether contingent and uncertain whether 3000 l. 
would ever ariſe and become payable or not, and therefore it was but 
reafotiable that the Father ſhould make Tome certain Proviſion for his 
Daughters; but as to the Sen's Legacy of 70001. it was by two Lords 


Cotnmiſſioners, againft Rawlinſon, decteed a Satisfaction; but upon an Ap- 


peal to the Lords the Decree was reverſed, for the Daughters being Heits 


at Law, and diſinherited, there was no Ground for the Court to make a 


ſtrained Conſtruction to their Prejudice, in favour of a voluntary Deviſee. 
H. owed to his Niece A. 100 l. by Bond, and having two other Nieces Salk. 155. 

B. and C. makes his Will, and bequearhs 300 /. to his Niece A. and to his pl. 5: 

two other Nieces 200 l. a. piece; after that he borrowed another 100 /. of "cry "rs 
his Niece A. and bring indebred to her in 200 l. died; and to prove that 2 Vern. 39g. 
the 300 J. ſhall go in Satisfaction of the Debt, it was inſiſted on as a Rule s, C. | 
in Equity, that where a Teftaror, being indebted, gives his Debtee a Le- 
gacy greater than his Debt, it ſhall go in Satisfaction; for a Man ſhall 
be intended to be Juſt before he is kind; otherwiſe where a Legacy is leſs, 


for that is neither to be juſt nor kind, and ſhall not be taken to go in Satis- 


faction of any Part. But per Cowper, Lord Chancellor, it might be as good 
Equity to conſtrue Him to be both juſt and kind, if he intended to be both; 


that if any Part of this 300 7. be applied to the Payment of the Debt, as 


for ſo much it is not a Gift; whereas a Legacy muſt be taken to be a 


(a) But whe- 
therany Parol 
Evidence 

If ought to be 


admitted in thoſe Caſes, vide Tit. Evidence 1. 


— PS a LY + 


t Words of 2 Will applicable to two 


* 


— 
* 


erſons, or Things, | may be aſcertained by Averment; as if a 


_ Devife be to Jobs his Son, and he has two Sons of that Name. Vid Eq. Ca. Abr. 1. v. 212, 231, 2* 


5 Co. 68. 2 P. W. 147;—If the Words of a Will are not effedtual, they ſhall not be ſupplied by Proof- 


2 Com. Dig. 137. But a Devife may be explained by Witneſſes; as, if a Man deviſes bis Manor of 


D. and he has two Manors of that Name, 5 Co. 68 2 P. W. 137,—If the Deviſe is to the right Heirs of 
| his 
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Legactes. 


F 


Preced.Chan. If a Legacy of 100/. is given to A. by J. S. and another of gol. by 

514. J. D. and of both Wills A's Father is made Executor, who having by a 
Marriage Settlement Power to charge his Land with 2000 J. for Portions, 
deviſes 1000/1. equally between his Daughters; by deviſiag it to them 
equally, according to the Marriage Settlement, he ſhews that he intended 


them an equal Benefit, and therefore the 1000 /. ſhall not be in Satisfaction 
of the Legacies given A. 5 | 


2 Salk, 508, A. indebted to B. 30 l. left him a Legacy of 5007. and mode him Exe- 


pl 4. - cutor, and after the making of his Will borrowed 1501. more of him; 
8 and the Maſter ef the Rolls held, that the Legacy ſhould be a Satisfaction 
of both Debts: But Harcourt, Lord Chancellor, reverſed his Decree, and 
held, that a Court of Equity ought not to hinder a Man from diſpoſing 

of his own as he pleaſes ; and when he ſays he gives a Legacy, it cannot 

contradict him, and ſay he pays a Debt; and it was alſo held in thoſe 

_ Caſes, if a Legacy be leſs, it ſhall not be a Satisfaction. So if the Thing 

given be of a different Nature, as Land, it ſhall not go in Satisfaction 

of Money; ſo if the Legacy be upon Condition, for by the Breach he 

may be a Loſer, whereas the Will intended it for his Benefit 
Trin. 1720. A. By Will, gave ix ſeveral Annuities for Lives, three of 10 J. each, 
729 8 

Crompton ver. and three of 5 l. each, to be paid out of his Perſonal Eſtate, and gave all 
Sale, the Reſt of his Real and Perſonal Eſtate to E. his Wife, whom he made 
ſole Executrix : The Annuitants were his Siſters and their Children; and 

about two Years after the Wife makes her Will, and gives two Annuities 

Page 475 * of 51. each to two of the 57. a- year Annuitants in her Huſband's Will, 
but gives them to them and their Heirs, in cafe they happen to overlive 

ſuch a one, who by her Huſband's Will had 10 J. per Ann. for Life; ſhe 

likewiſe gives another Annuity of 107. per Ann. to one and her Heirs, and 

another of 5 J. to another and her Heirs, who had each of them the like 

Annuities for Life by the Huſband's Will ; but in the Diſpoſition of theſe 

Annuities ſhe takes no manner of Notice of her Huſband's Will, or that 

they had any Annuities thereby given them; and the only Queſtion was, 
whether the four Annuities given to the Perſons in Fee, by the Wife's Will, 

ſhould be taken to be only in Satisfaction of the like Annuities for Life, 

given to the ſame Perſons by the Huſband's Will; and it was argued that 
they ſhould, becauſe the Huſband's Annuities being payable only out of his 
perſonal Eſtate, and the Wife being his Executrix, ſhe was in the Nature of 

a Debtor for them; and wherever a Perſon, by his Will, gives a Legacy as 

great or greater than the Debt he owes to the Legatee, it has always been 

taken to be a Satisfaction of the Debt. But per Lord Chancellor, this 

Doctrine has already been carried too far, and he would never carry it 

farther z for though it is true, a Man ought to be juſt before he is bountiful, 

and therefore ſhall be preſumed to pay a Debt rather than give a Legacy to 

the ſame Perſon, when it is the ſame Sum, or more, than he owes him; 
yet why may he not be both juſt and bountiful when there are Aſſets to an- 


ſwer 


* 4 —___ K — 8 


his Mother”s Side for ever, when the Deviſor was Heir to his Mother's Mother ; it may be proved that he 
intended his Heir of the Mother of his Mother, and not of the Father of his Mother. R. 2P. W. 137. 


0, ifa Deviſe is of perſonal Eſtate to a Wife, who is made Executrix, on a Bill brought by the Heir, 


that it ſhould firſt be applied for Payment of Debts, there may be Proof by Witneſſes, that it was in- 
tended to be exempt from Debts, but it was e r. not neceſſary to ſay ſo. 1 P. W. 9. 115. R. 
2 P. W. 210.— But, generally, an Averment ſhall not be allowed to expound the Words of a Will: 
as, if A, deviſes to his youngeſt Son in tail, afterwards to the Heirs of the Body of bis eldefl Sen, Remainder 
to his Daughter in Fee, and the youngeſt dies without Iſſue in the Life of his elder Brother; Evidence 
ſhall not be admitted to prove that it was the Intent that the Daughter ſhould not take 'till both the 


Sons died without Iſſue, R. 2 Leo. 70,—Parol Evidence ſhall not de admitted to explain the Words of 


a Will; as, if Teftator deviſes 1000/.. to 4. and in caſe of his Death to his Wife, and 4. ſurvives. 
Teſtator, dies, and his Wife receives the 1000/7. it ſhall be Aﬀets in her Hands, and Evidence ſhall not 
be admitted to prove Teſtator intended only the Intereſt of 1000 l. to 4. for Life, and his Wife to have 
the Principal, if ſhe ſurvived, LZowfield v. Stoneham. M. 20 Geo, 2. Stra. 1261. 

| 2 


Tegacies. * 


. 


3 


ſwer both, as in the preſent Caſe; and there can be no Pretence to ſay, 
that the two firſt Annuities of 57. each can be a Satisfaction of the like 
Annuities given by the Huſband, becauſe they are given upon the Contin- 
gency of over-living ſuch a one, which has not yet happened, and poſſibly 
never may; and then ſhall the Annuities for Life, which are certain, be 
extinguiſhed, by giving the ſame Perſons Annuities in Fee, on a Contin- 
gency that may never happen; and if that be ſo, as to theſe Annuities, 
there is no reaſon to imagine the Wife had a different Intention as to the 


| _ others, or that ſhe intended two of them ſhould: go in Satisfaction of the 


like Annuities given by her Huſband, and the other two not; and the 
Caſes where a Legacy has been held to be a Satisfaction of a Debt, are where 
the Debt was owing by the ſame who gave the Legacy ; but if ſuch Le- 
gacy be given upon a Contingency, or to take place at a future Day, it is 
no Satisfaction of the Debt; and therefore in the principal Caſe it was de- 
creed, that the Annvities given by the Wife were diſtinct additional Annui- 
ties, and not an Enlargement only of the Huſband's Annuities from an 
Intereſt for Life to an Intereſt in Fee, as it was urged to be, and therefore 
ſhould go in Satisfaction of thoſe Annuities z which the Court held they 
ſhould not, but that the Annuitants ſhould take both. 


—— 


» 


* (E) Ok Legacies veſted 02 lapſed : And herein, · vice ce 


1. Where it ſhall be a lapſed Legacy by the ' Legatee's dying in 
the Life-time of the Teſtator, and where in ſuch Caſe it ſhall 
veſt in another Perſon, to whom it is limited over. 


15 ſeems by the Rule of the Civil Law, and by the Caſes on this Head, Abr. Eg. 296, 
that if a Legacy be deviſed to J. S. and he dies in the Life- time of the 297. 
Teſtator, that the Legacy is lapſed, there being no ſuch Perſon to take at 

the Time, when the Will is to take effect. by 


So where A. by Will, reciting that B. owed him 400 J. gave and be- 2 Vern. 521, 


queathed that 400 J. to him, provided he out of the 400 l. paid ſeveral Elliot and 


Sums in the Will mentioned to his Wife and Children, and the Reſt and Pavenport. 
Reſidue he freely and abſolutely gave to him, and willed and required the _ 
Executor to deliver up the Security immediately upon his Death, and not 

to claim or meddle with the Debt, or any Part thereof, but to give ſuch 

Releaſe or Diſcharge as B. his Executors or Adminiſtrators, ſhould require 
or think fit; B. died in the Life-time of the Teſtator ; and it was held, | 
that the Money directed to be paid the Wife and Children was well deviſed ; 

but as to the Reſidue deviſed to the Debtor himſelf, that it was a lapſed 


Legacy, he dying in the Life-time of the Teſtator; although it was ad- 
mitted, that if the Teſtator had ſaid, I forgive ſuch a Debt, or that my 


Executor ſhall not demand it, or ſhall releaſe it, that would have been a good 

Diſcharge 'of the Debt, though the Debtor died in the Life-time of the 

Teſtator. vs 3 3 : 135 6 ; | 

A. deviſed an Eſtate to his Wife for Life, and after to the Plaintiff, his Abr. Eg. 296. 

Niece, and: her Heirs, upon Condition and to the Intent that ſhe pay 400 J. Burnet and 
to ſuch Perſon as his Wife by her Will in Writing, or any other Writing, — 
ſhould direct and appoint, and dies; the Wife after marries a ſecond Huſ- 

band, and then makes a Will in Writing, and thereby reciting the Power 

given her by her former Huſband's Will, appoints the 400 /. to be paid to 

her Huſband, his Executors or Adminiſtrators, and that when he ſhall have 


fully received the 4007. he ſhall pay 100 J. out of it to B. 50 J. to C. and 


Vol. III. r 8 


— 


 : Legacies. 
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rr => Fo wy 
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50 I. to D. and makes her Huſband her Executor; and then goes on, and 
fays, that ſhe has publiſhed this her laſt Will and Teſtament in the Preſence 
of three Witneſſes ; and the Huſband fubfcribed that he does approve of 
this Will; afterwards the Hufband dies before her, and makes her Execu- 
trix of his Will, and Reſiduary Legatee; then B. and C. die both inteſtate, 
and afterwards the Wife dies, and the Defendants take out Adminiſtration 
to her, with the Will annexed, and alſo Adminiſtration to B. and C. and 
the Queſtion was, whether this Appointment being made by Will, and the 
Appointee dying before the Appointer, this ſpould be in the Nature of a 
Legacy, and ſo the Appointment void, the Teſtatrix ſurviving the Nomi- 
nee, And my Lord Keeper held, that if it was a Thing purely Teſtamen- 
tary, it would be plainly a lapled Legacy, but that in this Cafe the 40017. 
was not in its own Nature Teſtamentary, but they take as Nominees, and 

: it is but the Execution of a Truſt; and decreed the Money to be paid. 

2 Vern. 466- So where E. made her Will, and devifed in theſe Words, I give unto 

ny loving Kinſman R. H. tbe Sum of 300 l. one 100 l. Part whereof, be 

doth owe me, which I intend to give to my Couſin S. H. his youngeſt Daughter, 


7+ | 
Earles ver. 
E gland. 


Prec. Chan. Gut my Will and Defire is, that be will give. the ſaid 2001, to his Daughter 
200. S. C. S. H. at the Time of bis Death, or fooner, if there be Occaſian, for ber 


_ better Advancement and Preferment; the Teſtatrix at the Time of making 
her Will was in England, and it happened that R. H. died in Ireland, eight 
Page 477 * Days before the Death of the Teſtatrix; afterwards S. H. died, at the 
| Age of ſixtcen, and unmarried, and the Plaintiff was her Adminiſtrator ; 
and it was decreefl at the Rolls, and affirmed by my Lord Chancellor, 
that the Words I defire, or I will, amount to an expreſs Deviſe, and that 
the 100 J. Bond to the Teſtatrix ſhould be aſſigned to the Plaintiff, and 
the 200 J. paid him, with Intereſt, from the Time of exhibiting the Bill; 
although it was infiſted upon, that a Benefit was deſigned R. H. and that 
he was not a bare Truſtee; for he was to have the Intereſt of the 300 J. 
for his Life, unleſs his Daughter had Occaſion for it before his Death, 
| which ſhe had not. | RD | 2 

2 Vern, 116. But if the Teſtator gives his Siſter 330 l. upon Condition that ſhe, at or 
Birkhead ver. before her Death, give to her Children 200 /. thereof, and the Siſter dies 
C:vard. in the Life-time of the Teſtator, the whole Legacy is lapſed ; although it 
was inſiſted, that if the Deviſe had been only of the Intereft of the 200 l. 
to the Teſtator's Siſter for Life, and the Principal to the Children, that had 
been a good Deviſe to the Children as to the 200 J. and ir would not have 

been Ic by the Mother's dying in the Teſtator's Life-time, and the In- 
tention of the Teſtator in this Caſe amounted to as much ; but it was ad- 
judged ut ſupra, the Court taking it, that, being a Deviſe of Money, the 

abſolute Property veſted in the firſt Legatee : Quer 


* 


e. | 
Preced. Chan. But however a Legacy . come void or lapſed by the Legatee's dy- 
470, 471+ ing in the Life- time of the Teſtator, yet it is plain, that if in ſuch Cale 
there be a Limitation over to another, that the Limitation over is good, 
though the firſt Legatee die in the Life-time of the Teſtator ; as where A. 
deviſed 500 l. a- piece to his two Grand children hy Name, and if either of 

them die, his Share to go to the Survivor; one of them died in the Life- 

time of the Teſtator; and it was held, that his Share ſhould go to the 
: Survivor, and was not a lapſed Legacy. | 

2 Vern. 207, So if A. deviſe 15007. a- piece to the four Children of J. S. by Name, 
Miller and to the Sons to be paid at their Age of twenty-one Years, and to the 
Wars de. Daughters at eighteen, or Days of Marriage; and in caſe one or, more 
2 Vern. 611. Of the aforeſaid Children ſhall happen to die before his, her, or their 
Ledſome and reſpective Legacy or Legacies ſhall become due, then ſuch Legacy or 
Hickman. Legacies ſhall go to the Survivors of them; and in cafe three ſhould die, 
S. P. decreed. then the Survivor to take the Whole; if one of the Children dies in rhe 
Life-time of the Teſtator, the Survivors ſhall take that Share, and it 
ſhall not be a lapſed Legacy. | | | 1 


the two ſurviving Executors ſhall have the Whole, or whether the third 


vith the Eceleſiaſtical Courts in Matters of this Nature; and therefore 21. 


e have the fame Meaſure of Juſtice, in which Court ſoever he 295: 


— 
— 


Legacies. 


— * 
kt. 


So where. a Legacy of go J. was given to A. at Twenty-one, or Mar- 2Vern. 378. 
riage, and 50 l. to H. at Twenty-one, or Marriage, and in the Cloſe of 2 a 
the Will the Teſtator added, If any Lepatee dies before his Legacy is p ay- eſworth. 


J Vern. 425. 
able, the ſame ſhall go to the Brothers and Siſters of ſuch Legatee; A. dying 2 Vern. 653, 


in the Lite-time of the Teſtator, it was adjudged no lapſed Legacy, but 744- S. P. 
25 it ſhould go to the Brothers and Siſters, | | 

So where. a Man deviſed 1007, to A. and B. the two Daughters of his Abr. Eg. 2923 
Brother G. to be paid within a Year after the Death, of his Wife, viz. 50 J. Scoolding and 
to A. and 30 J. to B. if they ſhall be both alive at the Time of Payment, Cen. 

but if either of them ſhould die before, then the ſaid 100 l. to the Sur- 

vivor of the ſaid two Daughters; one of the ſaid two Daughters died in 

the Life-rime of the Teſtator; and the only Queſtion was, whether the 


ae Daughter ſhauld have the whole 100 J. or only the 50 J. and 


Raculinſan and Hutchins,- Lords Commiſſioners, were clearly of Opinion, 


that ſhe ſhauid have the whole 100 J. they ſaid, that by the firſt Clauſe 
of the Will it is a joint Deviſe to them of the 1007. in which Caſe, if 
the Will had gone no farther, if one had died, it would have ſurvived to 
the other; then the viz. that comes after is only a Severance of it, in 
caſe they ſhauld hath live to the Time of Payment, which they did not; 
and then the laſt Clauſe of the Will, in caſe either died before the Time 
of Payment, is a new Subſtantive Deviſe of the whole 100 J. to the Sur- 
vivor; and decreed accordingly. 2. . nk 
So where one made bis Will, and, after ſeveral Legacies, gave and“ Page 478 
deviſed all the Reſt, Reſidue, and Remainder of his perſonal Eſtate to Abr.Eq. 243. 
three Perſons, whom he thereby made his Executors, one of them died Tin. 1730. 


» 


in the Life-time of the Teſtator; and the only Queſtion was, whether ; == Gag 
Part ſhould be diſtribured, according to the Statute, amongſt the next of 

Kin. And the Maſter of the Ralls, on Time taken to conſider of the Caſe, 

and citing moſt of the Authorities, bath out of the Civil and Common 

Law, was of W e and decreed accordingly, that the two ſurviving 
ſhould rake the Whale, 


2. Where a Legacy ſhall be ſaid to be veſted or lapſed, being to be 


Paid at a future Time, to which the Legatee did not arrive, 


The Rule and Diſtinction which hath obtained in theſe Caſes, and ThisDittin. 
which is agreeable to the Rule of the Civil Law, is, that if a Legacy be e is laid 
deviſed to one generally, to be paid or payable at the Age of Twenty- Dyer .. 


obſerved in Chaneery, as this Court has now a concurrent Juriſdiction þ 


there ought to be a Conformity in their Reſolutions, that the Subject Abr. Eg. 294, 


— 
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Paſch. But if Legacies are given to Children, and if any die, their Legacies to 
7 Anne, ſorvive, yet after Twenty-one, or Marriage, there ſhall be no Survivor- 

| Boats th ſhip, though the Words are general, on owes WY 4 

Canc. N | 
| 2Vern, 673. | So if a Legacy of gol. is deviſed to J. S. when of the Age of ſixteen 
Srapleton ver. Years, and Intereſt in the mean Time, to be paid Quarterly, this is a 
Gheele, Legacy veſted, and ſhall go to the Repreſentative of the Legatee, becauſe 
it carries Intereſt, | | | * 
2 alk. 418. But if A. deviſe in theſe Words, viz. I give 100 l. a- piece to the two 
Snell and Dee. Children of J. S. at the End of ten Years after my Deceaſe, and the Chil- 
Pl. 2. dren die within the ten Years, this is a lapſed Legacy, and is ſo in all 
Caſes where the Time is annexed to the Legacy itſelf, and not to the Pay- 
ment of it; though it was objected, that this differed from the Caſe where 
a Man deviſes 100 J. to J. S. at his Age of Twenty-one ; becauſe it is a 
Contingency whether he will attain to that Age; but the Expiration of 
the ten Years is inevitable. | | | 

Abr. Equ. So where one being poſſeſſed of a very conſiderable Eſtate, Part in 
295-6. Jamaica, and Part in England, and being himſelf reſiding in Jamaica, made 
Onflow ver. his Will, and thereof appointed ſeveral Executors, Sens for his Eſtate 
. in Jamaica, and others reſiding in England, for his Eſtate here, and, 
amongſt other Things, deviſed in theſe Words, viz, I give and bequeath 
to J. S. now under the Cuſtody of R. D. the Sum of 20001. at the Age of 
twenty-one Years, to be paid by my Executors in England, and deviſed all 
*Page 479 the Reſt and Reſidue of his Eſtate to the Plaintiff, and died. J. S. having 
attained the Age of eighteen, made his Will, and thereby deviſed this Le- 
gacy, and all his Eſtate, to the Defendant. And my Lord Chancellor held 
this a lapſed Legacy, and that it was a vain Endeavour in the Defendant's 
Counſel to conſtrue it a prefent Legacy, and therefore veſted by the Word 
noꝛo, becauſe it was a plain Deſcription of the Condition of the Legatee, 
viz. now under the Cuftody of, &c. for otherwiſe they muſt ſtop at nou, 
which would be playing with the Words; and though the Word paid was 
made uſe of, yet it was plainly intended a Deſignation of the Perſons by 


whom the Legacy was to be paid, viz. by his Executors in England, which 
was proper, he having two Sets of them. 


Where Legacies or Portions charged on the real Eſtate are veſted, or 


ſhall ſink in the Inheritance, for the Benefit of the Heir at Law, vide 
Title Heir and Anceſtor. | | 


— * 


(F) Ok Conditional Legacies, and how far the 
Condition mult be complied with, otherwiſe 
the Legacy will be fozfeited. 


2 Vern. 91. F F a Legacy be given on Condition not to diſpute the Will, and the Le- 
1 gatee commences a Suit, whereby he diſputes the Validity of the Will, yet 

(a) If the this is no (4) Forfeiture of the Legacy, if there was probabilis Cauſa Litigandi. 
party Manor comes to a Copyholder, and requires him todo his Services, and the Copyholder anſwers, 
if they are due, he will do them, but it ſhall be tried at Law firſt, whether they are due or not; this is no 
Forfgiture, being no wilful Refuſal, Rol. Abr. 506. Rol. Rep. 429. 3 Bull, 80, 268. 4 Co. 21. b. 


Bur what we are here chiefly to conſider is, how far Conditions, annexed 
to Legacies which reſtrain Marr iage, are to be performed, and how, and 
| _ Tak in 


Legacy. 
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in what Caſe, the Neglect or Non- performance of them will forfeit the 


And here we muſt obſerve as a general Rule, that all Conditions in Swinb. 266. 
Reſtraint of Marriage are to be conſidered ſtrictly, being prejudicial to So- 
ciety, as they hinder the Propagation of the Species. 

Therefore by our Law, as alſo by the Civil Law, a Deviſe upon Con- Godolph. 
dition not to marry, or not to marry a Perſon of ſuch a Profeſſion or Call- Orph. Leg. 
ing, is void, whether thete be a Litnitation over, or not; for (a) every Per- 45, Swinb. 


{on ought to be at liberty to marry when he pleaſes; and therefore Con- a Pye 
ditions reſtrictive of that Power are againſt Law, and void. 2 


6 | . 181,442 
753, 1545+ 8 Mod. 43, 166, 242, 295, 307, 362, 373. 9 Mod. 60. 10 Mod. 109. Sera. Mt 


515, 648. 2 Stra. 733. Moſely 1. Sel. Caſ. in Chan. 69. 2 Stra. 792, 817. Barnard, X. B. 87. 2 
Stra. 910, 946. 2 Stra. 955. Caf. Temp. King C. Lg. Raym. & Hard w. C. J. 136. 2 Barnard. 320. 


2 Stra. 1000, 1051, 1087, 1195, 1211, 1246. (a) If an Annuity be bequeathed by a Man to 


his Wife for ſo many Years, if ſhe ſhall remain a Widow fo long, this is a good conditional Bequeſt, be- 
cauſe of the particular Intereſt every Huſband has in his Wife's remaining a Widow ; for thereby ſhe will 
the better take Care of the Concerns of his Family, in reſpe& of which he may well allow her a Maintenance 
for that Time, to ceaſe when ſhe removes herſelf into the Intereſt of another Family, Godo'ph, Orph, Leg. 

hut if a Stranger gives a Legacy upon ſuch Condition, it is not good; for there is no more Rea- 


ſon for reſtraining a Widow from marrying, than a Maid. Godolph. 46,—— Where a Man deviſed, after 


Debts and Legacies paid, the Surplus of his Eſtate to his Wife and his Son John, equally betwixt them, 
and adds, <vhom I make my Executors, and farther wills, that ſhe ſhould continue his true Widow; but if ſhe 
marry again, my Will is, ſhe ſpall render the Right of being my Executrtx to my Son Roger, 10 le Partner 


 evith his Brother John in the Executorſbip ; and it was held, that by the Wife's marrying again, ſhe had as 


well loſt her Share of the Surplus, as her Right to the Executorſhip. 2 Vern. 308. Barton ver, Barton, 


* Alſo by the Civil Law, a Gift or Deviſe upon Condition not to marry * Page 480 


without (4) Conſent is void, though there be a Limitation over; for the gw inb. 267. 


Maxim there is, Matrimonium debet eſſe liberum. | (4) If one be 
| | | ahppointed 
Executor or Legatee, upon Condition he marry with the Conſent and Approbation of another, and if he 
marry againſt their Conſent, that the Executorſhip or Legacy ſhall go to another; yet he ſhall have the 
Execatorſhip or Legacy: Bot in this Caſe it is ſaid, that he is bound to aſk Conſent, and to marry; for 
both theſe Parts of the Condition are lawful, though the Part is not, that reſtrains him from marrying 

againſt the Conſent of another. Godolph, 465. | | 1 | 


But though Conditions which reſtrain Marriage generally are void, yet Swinb.267-8. 
both by our Law and the Civil Law, a Condition, that reſtrains Marriage Vern, 20, 


as to Time, Place, or Perſon, is good; as not to marry before twenty-one, 
not to marry at Tork, not to marry a Papiſt, &c. 


But the prevailing Diſtinction in the Courts of Equity as to this Matter 


is, between ſuch Conditions as are good, and bind the Legatee, and ſuch * Chan. Ca. 


22, 138, 


as are only in Terrorem ; as to which it is clearly agreed, that if a Legacy Vent. 199. 


be given to a Perſon upon Condition that he or ſne marry with the Con- Vern. 20. 
ſent of J. S. that in ſuch Caſe the Condition is only in Terrorem, and the 2 Vern. 293. 
Legatee does nat forfeit, tho? the Marriage was without ſuch Conſent; but if 3 Vin, wm 
in this Caſe the Legacy had been limited over to another, the Marriage 4 * 
without Conſent had been a Forfeiture; and the Reaſon thereof is, not 502. < 
only from the Intention of the Teſtator appearing more ſtrongly in the Preced.Chan, 
latter, than in the firſt Caſe, but alſo becauſe the Courts cannot in this Caſe 565. the 
relieve againſt the Forfeiture, without doing an Injury to the Perſon to ion; an 1 
whom it 1s limited over, 9 e 


Lawyer may know it to be no Forfeiture, not being limited over, yet the Parties themſelves might not be 
fo learned, and therefore it would be ſome Terror to them to venture to break it; and without this Diſtin« 
ction, Strangers, Executor:, might run away with a great Part of a Man's Eſtate from his Children, 


4 by Leaſe 9000 l. is ſecured for a Feme Sole, in caſe ſhe marries not : _— 35 


contrary to the liking of A. and if ſhe doth, then for ſuch Perſon as A. Fleming and 

| Waldgrave. 
2 Vern. 573- S. C. cited; and there ſaid that there may be a Difference between a Con lition that a 
Perſon cannot marry without Conſent, and where it is that the Party ſhall not marry againſt Conſent. 
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ſhall nominate, and for want of ſuch Nomination, for A. and ſhe marries 
without the Conſent of A. yet he cannot diſpoſe of the Leaſe otherwiſe than 
for her Benefit; for it would be the moſt unreaſonable Thing imaginable, 
that his giving or refuſing his Conſent ſhould have any Influence in an Af- 
fair that was to turn ſo much to his own Advantage. 
Vent. 199. If 4. deviſe a Meſſuage, &c. to B. his Wife for Life, Remainder to C. 
Mod. zoo. his Grand-daughter in Tail, upon Condition that ſhe marry with the Con- 
1 Chan. Ca. ſent of his Wife and D. and E. or the major Part of them, and if the 
. 1 Fer, Marry without their Conſent, or die without Iſſue, the ſame to remain to 
Ir. F. and her Heirs; and C. marries without the Conſent of any of them, 
Raym. 236. who, as ſoon as they hear of it, declare their Diſlike to the Marriage, but 
2 Keb. 756, afterwards conſent to it; yet C. ſhall. not be relieved in Equity, for the 
787, 8:4: ſubſequent Aſſent cannot diveſt the Eſtate which was before veſted in F. 
2 Chan, Rep. :. | 7 3 5 
3 neither can there be any collateral Averment that the Condition was in- 
Gilb Eg. Rep. tended only in Terrorem. | | - & | 
1 | | 4 NE 
11 Mad. 48. pl. 16. 12 Mod. 182. Wil. Rep. 284. pl. 67. 2 Wil. Rep. 419. pl. 134, (626,) (628.) Ca. 
Temp. Talb. 164, 212. Comyns 726. pl. 281, 757. 3 Wil. Rep. 65. pl. 16, 238. Lord Nezzlewille*'s Caſe 
in the Houſe of Lords, April 1737. 2 Lev. 21. Vent. 199. 2 Show, 316, See 2 Danv. Abr. 30. (I) 
pl. 2. 111. pl. 42, 112. pl. 43. Leon. 269. 3 Co. 19. 3 Bulf. 123. 2 Rol. Rep. 223, 427. 2 


Vern. 580. A. deviſed 300 J. to B. her Daughter, and that if ſhe married under 
* ver. twenty-one, without Conſent of the Nees or the major Part of them, 
r. the Legacy to go to the Children of her Siſter, the Wife of C. and made 
C. and two others Executors; B. being at the Houſe of C. there marries 
his Son, by a former Wife, with his Privity, being under twenty-one; 
B. and her- Huſband bring a Bill for the Legacy, C. in Favour of his 
other Children, infiſts that the Legacy is forfeited; the other Executors 
confeſſed they had Natice of the Courtſhip, and did not contradict or 
® Page 481 * diſapprove of it, and the 300 J. was decreed the Plaintiffs, there being at 
leaſt a tacit Conſent. 15 * 5 L 1 | 4 by his E | 
| A. deviſed to his Daughter M. 100 J. to be pai is Executors u 
N tan her Day of Marriage, 5 Age of twenty-five Years, which ſhould Feſt 
Horner, happen, upon Condition that ſhe ſhould marry with the Conſent of ſuch 
and {ach Perſons ; and if ſhe married without their Conſent, then to have 
80 L only, and no more, and gave the Refidue of his Perſonal Eſtate to 
the Defendants ;, M. married the Plaintiff, without fuch Conſent, before ſhe 
was twenty, And it was held by the Maſter of the Rolls, that this was 
more than a Clauſe i» 7errorem, and that the Deviſe of the Surplus of the 
| Perſonal Eſtate was a Deviſe over of the go l. on M.'s Diſobedience. 
Mich. 1638, One by Will deviſed 1300 /. to his Daughter A. to be paid at her Age 
Pawlut and of twenty-one Years, and if ſhe died without Iſſue before twenty-one, 
Deggetin then to go over te B. provided that if fhe married before twenty-one, 
Can. without Conſent of certain Perſons, then to go over to C. She did marry 
before twenty-one, without ſuch Conſent; and upon a Bill brought by B. 
it was decreed: that 4, ſhould give Security, &c. for the Money, if ſhe 
died before twenty-one without Iſſue; and the Maſter of the Rolls, who 
heard the Cauſe, ſaid the Law was now ſettled accordingly ; but the Decree - 
was ſo ordered as to ſerve both Contingencies, viz. that upon her Marri- 
age before twenty-one, without Conſent, the Money ſhould go to C. yet ſo 
that if ſhe died before twenty-one without Iſſue, it ſhould go to B. accord- 
| ing to the Deviſe. CR eee Eads woe Wong ey 
e A. by Will gave Portions to his Daughters, without mentioning any 
44n ang Time ot Payment, upon Condition that they married with the Conſent of 
An. his Wife; and if any married without ſuch Conſent, her Portion to go 
cover. On a Bill brought by the Daughters for their Portions, it was de- 
' creed accordingly, but on Security to refund in caſe the Condition ſhould be 
| ; broken; for it was held, that though the Marriage without Conſent 17 but 
| e ET ; | a Ton- 
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Legactes. 
a Condition ſubſequent, yet the Court could not relieve againſt the Forfei- 
ture, by reaſon of the Deviſe over, although it was admitted to be a hard 
Condition, no Time being limited, but goes to a Marriage at any Time, 
even after the Age of twenty-one Years. n | 
The Defendant's Father deviſea to him, who was his Heir at Law, all Abr. Eq: 112, 
his Lands, Cc. (except ſuch and ſuch Parts) charged with the Sum of 113. Kue 


2500 J. to his Daughter (ſince married to the Plaintiff) at her Age of uber.. 


twenty one Years, or Marriage, which Thould firſt happen; and deviſed 
the excepted Lands, in Truſt, to be fold for the Payment of his Debts, 
provided that if his faid Daughter ſhould marry in the Life-time of her 
Mother, without her Conſent firſt had in Writing, then goo J. Part of the 
ſaid 2500 J. ſhould ceaſe, and ſhould be applied towards Payment of his 
Debts charged on the. ſaid exepted Lands, and appoints his Wife to be 
Guardian of his ſaid Daughter, and makes her Executrix, and dies; the 
Daughter attains her Age of -rwenty-one Years, and without the Conſent 

or Privity of her Mother intermarries with the Plaintiff, who was a Gentle- 
man of ſome Eſtate, and called to the Bar, but had made no Settlement or 
Proviſion for his Wife; and therefore, the Defendant, the Heir at Law, re- 
fuſed to raiſe or pay any Part of his Siſter's, Portion; and inſiſted likewiſe, 
that by her Marriage without her Mother's Conſent, goo J. Part. of hes 
Fortune, was become forfeited. Whereupon the Plaintiffs brought their Bill 
to have the whole Portion raiſed by Sale of the Land charged therewith: 
Per Lord Keeper, this is a Portion to be raiſed out of Lands, and therefore 
to be conſi; ered as Lihd : And though it be to go Car Payment of 
Debrs di Breack bf the Condition, 10 there appear one hundred and - 
twenty Cteditors conicertied, yer. none that, are in danger of loſing their 
| Debts; zd it is then to be cohfidered as it ſtands pd the Condition itſelf; 
and therefore the Plaintiff muſt haye her whole Portion; for t Tefta & 

has appointed two Periods a ime i thr her to it, 5 Marriage, r 
* the Age of twenty-one; arid as ſhe has attainec ha Age, it becomes à * Page 482 
veſted arid fettled IntetH} in her; br 40 be iyettsd by the Marriage wit. 
out the Conſett of rhe Morker, for that Conſent cannot, in any Ræafon, be 
eric Free thin dari her ori 
Having Ide three DavBhitts B. C. and H. deviſed 1000 J. to be paid Preced. 

to 1. At Age of twénty-ont, or Matriige; upon Condition oe pl Chan. 562. 
married with the Conſent of his Executors ; and ikewiſe deviſed to her 5-195. ver. 
feyeral Mefſhages, Sc. upon. the ike Coalition, and. Aftet (everal other 329." 4 
Legacieg ad Bequeſts he deviſed the Refidue of his Eſtate to his Executors, 888 
for the Benefit of his Children; B. martied, againſt the Conſent of 15 bmere 
Executors, a Petſon who made his Addreſſes to her in her Father's Life- Chapgeller,, 
time, which the Fikher Knew, and was diſſatisfied at; ſhe had likewiſe zuaftg b. 
Notice given her by the Executors of her Father's Will, and that b marry- Opinion of 


ing without their Conſent-ſhe would be in danger of forfeiting her Legacy; Juſtice Dor- | 


and that 7 uld not approve of that Match, . becauſe they knew that ner. 
ber Father difliked it in his Life. time; yet it was held, that there bein 

nd exptefs Limitation over, the Deviſe of the Reſidue being after Debts 
and Legacies paid, chat the Condition was only in Terrorem, and that the 
Marriage, without Conſent, did not amount to a Forfeiture of the Le- 


gacy, Ce. 
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(G) Of Specific and pecuntary Legacies, and 
the Difference between them, 


2 Chan. Ca. Specific Legacy is a Gift or Bequeſt of a particular Thing, ſuch as 


25, 171. the Teſtator's Horſe, Cow, Sc. and differs from a pecuniary Lega- 
Vern. 31. & or a Sum of Money, in that the Legatee is nor, in caſe of Deficiency 
0 


oh $. Aſſets, to (a) abate in proportion, as pecuniary Legatees muſt do. 


2) But tho? Y | 4A | 
( Jpeeibe Legatee has a Preference, and is not to abate in Proportion with other Legatees, where the 
Eſtate falls ſhort, as to the Payment of Debts, yet he cannot in any Caſe have more than the Teſtator 
could or did deviſe to him; and therefore where a Freeman of London deviſed a Leaſe for Years to J. S. 
who was evicted of a Moiety thereof by the Widow claiming it by the Cuſtom ; and it was held, that the 
Specific Legatee ſhould have no Satisfaction for this Eviction out of the Surplus, the Teſtator having 


Power to diſpoſe only of a Moiety, 2 Vern. 111. 


F 


2 Vern. 688. So if a Man deviſe his perſonal Eſtate at V. this is as much a Specific 
Sayer and Legacy, as if he had enumerated the ſeveral Particulars of it; and though 
8 the other Legacies fall ſhort, yer the Legatee muſt have this Specific Le- 
392. 8. C. gacy intire. NE a . 
preced. Chan · But if the Teſtator deviſe his Perſonal Eſtate at A. and his Perſonal 
393 · Eſtate at B. and then deviſes a Legacy out of his Perſonal Eſtate, and 
has no Perſonal Eſtate but what lies in thoſe two Places, the _ Pecuniary 
Legacy muſt be paid out of theſe Specific Legacies thus particularly de- 
viſed. j | | | Oo 
Preced.Chan, So if after ſeveral Specific Legacies the Teſtator deviſes a Pecuniary Le- 
393-4» gacy, or Sum of Money. For of all his Perſonal Eſtate whatſoever; in 
this Caſe the Pecuniary Legacy ſhall come out of the Eſtate at large. 
If a Horſe, or Term for Years, which is ſpecifically deviſed to another, 
be taken in Execution by Creditors on a Judgment obtained, (as they may 
be) the Specific Legatee ſhall have Recompence in Equity againſt the 
Executors, or Reſiduary Legatees, for the Value, who are to have nothing 
till after the Debts and Legacies are paid. : 
page 483 J. S. having 4000/, ſecured to him by Bond in the Names of 4. and B. 
Abr.Eq.298.. in Truſt for himſelf, deviſed it to his Daughter, (now married to the Plain- 
Lord 1 tiff) and made her Reſiduary Legatee, and by the ſame Will deviſed a 
Fe Leaſe he had in Farm to R. D. and there not appearing Aſſets at his 
| Dtieath to pay his Debts, this Farm deviſed to R. D. was ſold for Payment 
of Debts; afterwards, by. Decree of this Court, the 4000 l. was adjudged 
to be Aſſets to pay Debts, and was brought into Court, there to remain for 
that Purpoſe. The Plaintiff propoſed to have what remained of the 4000 J. 
paid out of Court to him, all Debts being (as it was ſaid) paid, and the 
Defendant R. D. oppoſed it till he had firſt had a Satisfaction out of it for 
the Value of the Farm deviſed to him, and ſold for the Payment of Debts. 
The Court held, that the Deviſe of this Sum of Money was a Specific 
Legacy, and therefore R. D. can have but a proportionable Part of the 
Value of his Specific Legacy out of it. e „ 
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Legacies. 


(4) Of abating, refunding, and giving Sccurity - 
fo that Purpoſe. 


Ecuniary Legatees ſhall abate in proportion to the Deficiency of Aſ- Cro. Eliz. 
ſetsz and therefore if the Eccleſiaſtical Court go about to compel an 467. 
Executor to pay a Legacy without Security to refund, a Prohibition will be Moor 413. 
granted; for though an Executor may pay a Legacy without ſuch Caution nen 72. 
or Security, yet he is not obliged to do it. es — 
So if a Man deviſe ſeveral Legacies, as 100 J. to one, and 501. to Vern. 31. 


another, Cc. there although he directs the Legacy of 100 l. to be paid in Brown and 


the firſt place, by if the other Legacies fall ſhort, then the Legatee of the Allen, 
1001, muſt make a proportionable Abatement of his Legacy. | 

So if a Legacy be given to Executors for Care and Pains, yet this 2 Vern. 434. 
ſhall give ſuch Legacy no Preference, but the Executors muſt abate in #7-5»e/ and 
proportion. | Ss Stacey. 

As to Refunding and Abating, it ſeems clear, that Creditors may com- Vern. 94. 
pel Legatees in Equity to refund when Aſſets become deficient, although 2 Vent. 358, 
there was no Proviſion made for refunding at the Time the Legacies were 3% 
paid, | Rug | | 5 885 2 Vern, 205. 
So where A. being indebted to B. made C. his Executor, and C. waſted the Vern, 163. 
Eſtate, and died, having deviſed ſeveral Legacies, and made D. Executor, | 
which Legacies D. paid, and B. having exhibited a Bill againſt D. the Ex- 


cecutor of C. for his Debt due from the firſt Teſtator, and againſt the 


Legatees in the Will of C. to compel them to refund their Legacies, there 
not being ſufficient Aſſets of the firſt Teſtator, it was decreed accordingly; 4 
(a) for a Creditor may follow the Aſſets in Equity, into whoſe Hands ſo- (a) 2 Vert, 
ever they come. | | * _ 
0 : . Rule. 
Alſo one Legatee may compel a Pecuniary Legatee to refund where Chan. Ca. 
the Aﬀets become deficient, though there was no Proviſion made for Re- 136, 248. 


funding, and although he hath ſtill Remedy againſt the Executor, and 2 Chan. Ca. 


may compel him to pay it out of his own Purſe, if he voluntarily paid 137 
away the Aſſets to the other Legatees. Paid Vent. 360. 


But it ſeems to be agreed, that an Executor who voluntarily pays a Le- 2 Chan. Ca; 
acy, or aſſents to the Deviſe thereof, cannot, either in favour of other 9: 145. 
— or Creditors, compel the Legatee to refund, but that in ſuch Caſe ern. = 
he muſt bear the Loſs himſelf. $2.35 499 


2 Vern, 205, 


But it is ſaid, that if an Executor pays out the Aſſets in Legacies, and . Page 484 


_ afterwards Debts appear, of which he had no Notice at the Time of Pay- Chan. Ca. 


ment'of the Legacies ; or if he had been compelled by 2 in Equity 136. 
to pay Legacies; that in theſe Caſes he may by Bill in Equity, compel 2 Vere. 205%. 
the Legatees to refund, although he took no Caution or Security for that 


Purpoſe. | | 
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(1) Df Reſiduary Legactes and Legatees, 


HE Teſtator's making his Will, and appointing an Ereeutor, is a ide Tit. 
| Diſpoſition of all his Perſonal Eſtate, after Debts and Legacies paid, Zrenvp and 
to ſuch Executor, without more Words; but if the Teſtator appoints, that 0 19 aug 


after his Debts and Legacies paid J. S. ſhall have the Surplus, or what re- 
OE mains; 


. 
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— 
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mains; then is J. S. Reſiduary Legatee, and may ſue for and recover ſuck 
Surplus or Reſidue, and is alſo, upon the Executor's Refuſal to prove the 
Will, intitled, from his Intereſt therein, to Adminiſtration, with the Will 
annexed. 6 5 1 5 
Carth, 52. If a Reſiduary Legatee die before the Debts are ſatisfied, ſo. that it doth 
per Curiam. not appear to how much the Surplus will amount, yet the Executor or Ad- 
miniſtrator of ſuch Legatee ſhall have the whole Reſidue of the Perfonat 
Eſtate which remains over, &c. and not the Executor of the firſt Teſtator. 
palm. 49. Alſo if there be a Reſiduary Legatee, and the Executor omits Part of 
the Teſtator's Effects out of the Inventory, or undervalues thoſe which he 
puts in, the Reſiduary Legatee may file a Bill of Diſcovery againſt him be, 
| fore he has paid the Teſtator's Debts. F 1 „ 
Abr. Eq. 305. If a Man deviſe all the Reſt and Reſidue of his Perſonal Eſtate, after 
Lord Caftle- Debts and Legacies paid, to J. S. and ſeveral of the Creditors are barred 
- fon ver. Lord by the Statute of Limitations, who notwithſtanding bring Actions againſt 
Fan. the Executor, and he refuſes to plead the Statute of Limitations, yet Equity 
will not, in favour of J. S. to whom the Surplus is deviſed, compel the 
Executor to plead the Statute. e 


1 
* 
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(K) Of the Payment of Legacies : And herein, 
1, What ſhall be . 8560 Payment, and to whom to be made. . 


Preced. Chan. 4 
228. 


N Executor, in the Payment of a Legacy, ou ht to be careful that 
he takes a proper Receipt, or has ſufficient Vouchers of the Pay- 
| ment; and the rather, becaufe it is held to be ſuch an equitable Demand 
(a) vern. 256. as is not (a) barred by the Statute of Limitations. , Ns RAM 

| But 5 „„ 

where oter Lagd of Time a Legacy was preſumed to have been paid, wide 2 Vern. 21, 48. 


Chan. Ca, Alfo ag Executor ought to be careful that he pay it to the proper Hand 
245. that has Authority to receive it, and that without a Decree or Order of a 
(3) Where a Court of Equity he cannot pay it to the () Father, or any other Relation 
Father libel- of an Infant. % Of NY vs ate ob 7 1 728 
led in the Spi- 4 * i a | : vault! ris g 9 
2 Court that his Childrens Legacies, being Infants, might be paid to him, and a Prohibition granted. 
242. | | e . 5 ELLE 
Page 485 As where a Legacy of 100]. was devifed to an Infant of about ten 
Abr. Eq. 300. Years of Age, the Executor paid this Legacy to the Father, and wok 
=x ver. his Receipt for it; when the Infant came of Age, the Father told him 
WI. N. he had ſuch a Legacy of his in his Hands, but could not pay it imme- 
285. pl. 68. diately, but however would not have him trouble the Executor about 
Gilb. Rep. it, for that he would give it him; upon this the Son reſted ſatisfied for 
103. about fourteen or fifteen Years, and he and his Father carried on a 
vhs e Joint-Trade together, and then became Bankrupts; and upon a Com- 
694. miſſion taken out againſt the Son, this Legacy among other Things, was 
aſſigned for the Benefit of his Creditors; and 167: > rs the Aſſignee 
of the Commiſſion, brought” his Bill againſt che Executor, to have an 
Account and Payment of the Legacy; and for the Defendant it was in- 
ſiſted, that this would'beranextreme Hardſhip on him, if he (hould be 
obliged to pay it over again; that he had already faitly and honeſtly paid 
it to the Father whilit he was in good Circumſtances, and if Application 
had been made ſaoner, he might have had his Recompence over againſt 
the Father; that the Father was by Nature Guardian to his Children, 


and 
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and ſuch Payments to him have formerly been allowed good, though now 
indeed this Court has thought fit to extend its Care farther for ſuch 
Children, and diſallowed ſuch Payments; but the Circumſtances of this , 
Caſe were ſuch, that the Defendant, it was hoped, would not be anſwer- 
able 5 87 for it. My Lord Chancellor ſaid, that if the Father had not 
made his Son ſuch Promiſe of Recompence, and the Son had acquieſced 
all that Time, the Caſe might have been more doubtful; but this Promiſe 
of his Father drew him tò forbear applying to the Executor ſooner, and 
lince his Father had not, nor could now make good his Promiſe, being 
aà Bankrupt likewiſe, the Reafon of the Son's Forbearance was at an End; 
and he thought the Rule of this Court, in not ſuffering Parents to receive 
their Childrens Legacies, was founded on very good Reaſon; and there- 
fore leſt this Caſe might hereafter be cited as 4 when the Cir- 
cumſtances attending it were forgotten, and to diſcountenance and deter 
others from paying tuch Legacies to the Parents, (though he did not deny 
the Hardſhips of this particular Caſe) he decreed agalnſt the Executor, 
which was affirmed on 1 Rehearing. : N Tens | 
If a Legacy be given to a Feme Covert, it muſt be paid to the Huſ- 2 Vert. 261. 
band; 'atſo where a Legacy was given to a Feme Covert who lived 
ſeparate from her Huſband, and the Executor paid it to the Wife, and 
took her Receipt for it, yet on a Bill brought by the Huſband, he was 
decreed to pay it over with Intereſt, HS oy | 
Alſo it hath been adjudged, that if Hyſband and Wife are divorced a Rol. Abr. 
menſa & thoro, and a Legacy is left to her, the Huſband alone may re- 343. 
leafe it. xg „ | „„ 2 Rol. Abt. 
3 | | r 301. | 
Moor 665. Cro. Eliz. 908. Noy 45. Rol. Rep. 426. 3 Balf. 264. Moor 683. Salle 115. pl. 4. 
Ld. Raym. 73. 12 Mod. 891. 5 Mod. 69. But a Perſon may by Deed or Will give any Thing in Truſt for 
the ſeparate Uſe of Ae and this ſhall be out of the Power of her Haberl. 2 Vern. 659. 


Raiſing and Payment thereof out of _wY 
Ering Match with 


* both Contingencies have ſince happened, yet thoſe being ſince the Aſſign- Page 486 


2. At what Time a Legacy is to be paid.” 

IA nie 953; 4 5 WT CH. 4 418+ 

| "the Civil Law, Executors have a Year's Time, from the Death of Godolph. 

the Töſtator, to 17 RES; 200 :in conformity to the Civil Law, Orph- _ 
che fame Rule hach been taken up, and is now followed, in the Court of * "2 ol. * 

. Shancery. " nue "A #24 2 4 es ; 
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come to the Age of twenty- one. 


| Abr. Eg. 299. But where A. by Will, gave a Legacy to B. at twenty-one, and 


how | F b — _ — 

b Ll.eegacies. 
2 Vern. 31, If a Legacy is given to a Child, payable at twenty-one Years, and che 
199, 283. Child dies before, though his Adminiſtrator ſhall have the Legacy, yet he 


muſt wait for it till ſuch Time as the Child, if he had lived, would have 


if 


z00. Laundy he died before twenty-one, then to the Plaintiff; B. died before twenty- 


and Williams. one; and the only Queſtion was, whether the Plaintiff was intitled to 


the Legacy preſently, or muſt wait till B. if he had lived, would have 
been twenty- one. And on Time taken to conſider of it, my Lord Chan- 


cellor was of Opinion, the Plaintiff was intitled to the Legacy preſentlj; 
(a) For this (a) but that where a Legacy is given to · one to be paid at twenty-one, ſo 


vide Leon. ag to be an Intereſt veſted in him preſently, though not payable till twen- 
o__ ty-one, if the Party dies before that Age, his Executors or Adminiſtrators 


2 Rol. Rep, {ball not have it till the Legatee, if he had lived, would be twenty-one 


134. Years of Age. 2 | 5 

2 Vern. 431+ A Legacy of 300 l. was given to the eldeſt Son of A. to be begotten, 

Dy and to place him out Apprentice; A. had a Son born after the Death of the 
t. 


Teſtator, and on a Bill brought by him for the Legacy, it was decreed 
to be paid, though before ſuch Time as he was fit to be placed out Ap- 
. ns! © . 


prentice. 7 | 


2 Vern, 620. If Legacies are given to A. B. and 0. being the Teſtator's three Co- 


Moor and 


Gedfry. 


2 Selk. 418. If a Legac 


heireſſes, to be paid at their reſpective Marriages, and if any of them die, 


her Legacy to go to the Survivors; and one of them dies unmarried, the 
Survivors ſhall not receive her Legacy before their reſpective Marriages, 
for the Condition, though not again repeated, ſhall go to the Whole, as 


well to what accrued by Survivorſhip as to the original Deviſe. 


3. Where the Legatee ſhall have Intereſt, and Maintenance till the 


Legacy is paid. 


y be deviſed generally, it is regularly to carry Intereſt from 


. 2. Q vide the Expiration of the firſt Year after the Death of the Teſtator; but if the 


1 n Legatee, being of full Age, neglects to (5) demand it at that Time, 
(5) That a cannot have Intereſt but from the Time of the Demand. ER, 
Legacy dif- | | | 


he 


fers from a Debt, and muſt be demanded, otherwiſe the Legatee not intitled to Intereſt, Poph. 104.—So 
though a Bond was given for Performance of the Will. « Leon. 17. 1,539 1 5 | 


2 Salk. 415, But it is ſaid, that if a Legacy be deviſed generally, and no Time 


Salk. 415, Mult (as it ſeems without Demand) be paid with Intereſt from that Day, 
pl. 2. per Id. and that the Intereſt allowed is 5 J. per Cent. | | „„ 
(c) But in Preced. Chan. 161. it is held that thou 


yet it ſhall not carry Intereſt but from a Demand made z otherwiſe of a Debt. 


pl. 2. aſcertained for the- Payment, and the Legatee be an Infant, he ſhall be 
paid Intereſt from the Expiration of the firſt Year after the Teſtator's 
Death, though no Demand be made, becauſe no Latches ſhall be imputed 

. to him. 25 . IE, 2 
* Page 487 Alſo it is ſaid in Salk. that a Legacy left payable at a (c) certain Day, 


gh a Legacy be deviſed to be paid at a certain Time, 


Preced.Chan, . 3 Bt Plaintiff had a Legacy deviſed to him, . payable within a Year after 


11. Anap 


5.of 


' Publiſhed it in the Gazette, and then he demanded his 


the Death of the Teſtator, who was his Half-Brother ; the Plaintiff knew 
and Powell. nothing of the Legacy, nor of the Teſtator's Death, till the Executor 


the 


. Defendant the Executor; and the only Conteſt was, whether the Plaintiff 


ſhould have Intereſt from the Time the Legacy ſhould have been p 


And 


aid, 


E 9 


Lenactes, 


| And che Court would not give any Intereſt, not ſo much as from the 
Time of the Bill exhibited, nor would they give Coſts even out of the 
Aſſets, but the bare Legacy. © | . e 


If a Father deviſe Legacies or Portions to his Daughters, or younger Abr. Ed. 3 0 
Children, to be paid or payable at their reſpective Ages « Twink ine 8. G * 
Years, or any' other Time certain, without making any Proviſion for *” al ver. 
their Maintenance in the mean Lime, and die, in this Caſe they ſhall tha Wie 
have Intereſt for their Portions, from his Death, till paid, becauſe the Court of 
Father was obliged to have provided for them, if he had lived; but if Chancery 
ſuch Portions had been deviſed ta them by a Stranger, to be paid or pay- hath a diſ- 
able at ſuch an Age, their Legacies ſhould not carry Intereſt in the mean poper of. 
Time, becauſe he, being a Stranger, was under no ſuch Obligation to 


wardi 
provide for them. — 


| to Children. 
| Ca. 60» 
80 where a Father, by his Will, gave 20007. a- piece to his two pun 301. 
Daughters, payable at Twenty - one, and charged on Land and Perſonal Caway and 
Eſtate, and the Perſonal Eſtate being exhauſted in Debts, my Lord Leng vil. 
Chancellor held they ſhould have a teafonable Maintenance out of the 
Real Eſtate until their Legacies became payable, and allowed them $0 J. 
per Ann. each. — F | 5 . 
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()] Of the Executor's Aſſent to a Legacy, 
Lthough the Teſtator diſpoſes of Goods and Chattels, and Sums Sodolph. - - 
A of Mopcy, to Legaross, het abey All paſs to the Execurgr, and he 2%. Uf Er 


has, chem. in nature of a Truſtee, and be glone has 8 C) Title in Law 23. 


7 : 27. 
to them, and nothing paſſes to the Legatee, nor can any Legatee take any (5) Aud 
Thing to him deviſed wichont the Execwor's Affent for were it other- therefore if 


wiſe, it might be in the Power of a Legatee to ſubject an Executor to a i oy oa 
Devaſtavit, which would diſcourage all Perſons from taking upon them feſſion of the 
the Office of an Executor. = Thiog de- 

ee e e | viſed, with= 
out the Aſſent of the Executor, he may have an Action of Treſpaſs againſt him. Dyer 254. Keilw. 128. 


But this Matter of Aﬀent is only (c) a perfecting Act for the Security Off. Ex. 29. 
of the Executor, for it is the Will of the Teſtator which gives the In- Was 
tereſt to the Legatee, and therefore the Law does not require any exact _—_ 25. 
Form in which it is to be made. Hence any Expreſſion or Act done by (e) And is 
the Rxecutar, which ſhews his Concurrence or Agreement to the Thing like an At- 
deviſed, will amount to an Aſſent. | * — | 


wp i | '; | the Grant of 
a Reverfion. March 137.—And therefore a ſmall Matter will amount to an Aſſent. Vern. go, 460 
2 Vent. 358.—And which abe Legatee may compel the Executor to do in the Spiritual Court. Maich 127. 


As if the Executor ſays to the Legatee, I wiſh you Joy of the Thing de- Page 488 
viſed to yon, or I am content that you have it according to the Mill; or if Plow. 53. 
one' offers the Executor Money, or ſeems willing to purchaſe a Horſe, Fc. 5 Co. 29. 
deviſed to J. F. and the Executor direQs him to the Legatee ; or if the Nen 136 7 
Executor himſelf offers the Legatee Money for the Horſe, &c. theſe and W 
the like Acts amount to an Aſſent. | | | 
Hence it hath been held, that if a Specific Legacy be deviſed, as three Hill. 5 Ann, 
Gowhds;i&c. and the Legatee takes Money in Satisfaction of them, that Bet and 
this amounts, Hrit-to a Conſent of the Executor to the Legacy, or Deviſe Baſt. | 
of them, and. then it is a Sale of them by the Legatee or Deviſee to the 
Executor for the Money eo inſtanti. | | 
So, So 7B | And 
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Legacies, 


March 136. And as an Aſſent is but a perfecting Act, the Executor cannot, after he 
5 has once given it, revoke the ſame; neither can it be given on (a) Con- 
2 360. dition, or on any Limitation or Reſtriction whatſoever. 1 


a) If the | 8 N 1 2 Ry 
WES deliver to the Legatee the Goods bequeathed to him, to re-deliver them to him again at ſuch a 
Day, this is a good Aſſent, and the Words of Re- delivery are void. Leon, 136, 131. 5 
March 136. If A, deviſe a Term to B. for Life, Remainder. to C. and the Executor 
8 Co. 96. aſſents to the Deviſe to B. this will amount to an Aſſent to the Deviſe over 

to C. and veſt the Intereſt in him accordingly. e 


10 Co. 4. If one is himſelf both Executor and Deviſee, and he enters generally, 
Plow. 520. without Claim or Demonſtration of Election, he ſhall. have the Thing 


2 iz deviſed as Executor, which is the firſt and general Authority, unleſs he 


223. elects to take it as Deviſee. | 
2 Co. 37. | | | | | 
Lev.izg, © +... As where a Man, poſſeſſed of a long Term for Years, deviſed it to his 


Garret and Wife for Life, Remainder to Truſtees for his Son's Life, Cc. and made 
Ee. his Wife Executrix; and it was held, that the Wife took the Term wholly 
| as Executrix, in the firſt place, 'tillſhe agreed to the Deviſe; but it being 
proved that ſhe ſaid, ſe would take the Term according to the Will, it was 

held by the Court to be a ſufficient Aſſent. i LHR 

Lev. 25. So in a like Caſe, where the Wife ſaid, that the Son was to have the 
Etfate after ber, and this was reſolved to be a ſufficient Aſſent. a 

Oo. 29. Cro. An Executor may aſſent before Probate of the Will, and if there be 
— os. two or more Executors, the Aſſent of any one of them will be ſufficient ; 
is i <4, alſo it is ſaid, that an Infant Executor may aſſent, eſpecially if he be above 


Tit.Executors the Age of ſeventeen Years. 
and Admini- 5355 5 . . 
Arators. 5 8 1 TOR 

Comb. 437-8. If a Man deviſe a Term to a Child in ventre ſa mere, provided it be a 
Eftwart ver. Son, and if not a Son, to A'S. and the Child happens to be a Daughter, 
Varm, ad- though the Executor aſſents, yet the Daughter cannot take, becauſe here 
Judged —4 is a Condition precedent that never happened, and the Executor's Aſſent is 
Ja. not material where there is no Deviſe. 


— 


(M) Legacies in what Court, and how pꝛoperly 


recover abe. 
vids Tit. Ju- JT is clearly agreed, that the Eccleſiaſtical Court having Juriſdiction 
riſdition of over all Teſtamentary Matters, that, as incident thereto, they haye Co- 
40 dee. Fe- nuzance of Legacies, and that it is the only proper Court where Legacies 


and Tit. Ea are to be ſued for and recovered, except in thoſe Caſes where the Courts 
cutors and Ad. Of Equity claim a concurrent Juriſdiction with them. 


miniſirators. a | 

* oh 489 * But this Juriſdiction is. confined to Gifts of Goods and Chattels ; and 
| therefore if a Man, by Will, gives Lands to be fold for Payment of Debts 

oye %, or Legacies, theſe Legacies cannot be ſued for in the Eccleſiaſtical Courts, 

Cro. Jac.279, but only in a Court of Equity; becauſe it is not a Legacy merely of 

364. | . Goods and Chattels, but ariſes originally out of Lands and Tenements. 

ro. Car. 10. 5 * 
5 Ral Abr. 285. 2 Show. 50. pl. 36. | 


4 


Cro. Jac. 279. But if a Rent be deviſed out of a Term for Years, the Eccleſiaſtical 
Brown. 34. Courts may hold Plea thereof; for the Term for Years beingonly a Chattel, 


— 5 5 is Teſtamentary, and conſequently the Rent deviſed thereout. 


Lev. 179. 3 | 5 Tf 
2 Kb, 4 | 


— — 


Legactes. 


If the Legatee takes a Bond from the Executor for Payment of the Le- Yelv. 38. 
gacy, and afterwards ſues him in the Spiritual Court for the Legacy, a Se, and 
Prohibition will be granted ; for, by the taking the Obligation, the Na- hens _—_ 
ture of the Demand is changed, and it becomes a Debt or (4) Duty re- 8 vb: 
coverable in the Temporal Court. cCordiagly. 


| | (2) That by 
giving a Bond for Payment of a Legacy at a certain Day, it thereby becomes a Duty, and is not'to be con- 
ſidered as a Legacy, 2 Vern. 31, But by Juſtice Dodderidge, an Obligation given for Payment of a 


Legacy does not totally deſtroy the Nature thereof, but the Legatee has it ſtill in his Election either to ſue 


_ 


for it in the Temporal or Eccleſiaſtical Court. 2 Rol. Rep. 160. 


Alſo though the Temporal Courts do not directly take Conuzance of Sid. 45.' 
Legacies, ſo as to allow of an Action for the Recovery of them, yet may Raym. 23. : 
the Executor make himſelf liable to an Action at Common Law, as by 

his Promiſe of Payment; in which Caſe an Aſumꝑſit will lie . ' {By 29Car.z; 
; 2 5 3 — oof : ' 2 3 OE mT E 0-4. . 4. 
No Action ſhall be brought to charge an Executor or Adminiſtrator, on any Special Promiſe, to anſwer 
Damages out of his on Eſtate, unleſs the Agreement or ſome Memorandum or Note thereof be in 
Writing, and ſigned by the Party, or by ſome' Perſon by him authorized. But as to the Caſe in the 
Text, gu. if Forbearance to ſue, is not a legal Conſideration, and does not therefore take it out of the 
Statute ? enacts e j ²⁶ꝛnÄiiwñ; a IE al 


As where in Aſumpfit the Plaintiff declared that J. S. deviſed a Legacy 2 Lev. 3. 
to him, and made the Defendant Executor, and the Plaintiff intending to N N 120. 
ſue him for the Legacy, the Defendant, in conſideration of Forbearance, d — 
promiſed to pay him; the Defendant pleaded divers Bonds and Judgments, Sel. Cas. 5 
and Nul aſſets ultra; upon which the Plaintiff demurred, and had Judgment Evid. 5g. 
without Argument; for it is not material whether he had Aſſets or no, for .! Mod. 97. 
he is charged upon his own Promiſe, in conſideration of Forbearance, and 8 2 
a Forbearance of Suit for a Legacy is a ſufficient Conſideration. cleſ. Law | 

© Ling tete Ui e 5 690. 
And although the Spiritual Court, having Juriſdiction of Wills and Rol. Abr. 
Tabaments, Hare, as helden thereto, J A; fk of Legacies, yet if a 29% 299. 
Temporal Matter be pleaded in Bar of an Eccleſiaſtical Demand, they 1 Co. 1 
muſt proceed in the Eccleſiuſtital Court according to the Common Law, Hetley 87. 
otherwiſe they will be prohibited. 6>4 SOT 2 Inſt, 608. 


Ul 


5 Tee 5 ; Sid. 161, 
Therefore, if Payment be pleaded in Bar of a Legacy, and there is but — 88, 
one Witneſs, which the Eccleſiaſtical Court will not admit, becauſe their $, * 

. . « . PT. Show. 
Law requires two Witneſſes, there the Temporal Courts will prohibit them, ,,,. 
becauſe it is a Matter Temporal that bars the Eccleſiaſtical Demand. Vent. 291. 
. | Richard/on 
and Deſborrow, adjudged. 3 Mod. 283. Ld. Raym. 220, 346. 2 Ld. Raym. 1161, 1172, 1211. 2 Salk. 
805. pl. 1. Sbotter and Friend, adjudged. Carth. 142. S. C. adjudged.—- But it is not ſufficient 
round for a Prohibition to ſuggeſt that the Spiritual Court objected to the Credibility of a Witneſs, 


nor to ſuggeſt that the Plaintiff had only one Witneſs to prove the Fact, unleſs he alledge that he 
offered ſuch Proof, and it was refuſed for Inſufficieney. Carth. 143, 144. 


158, 


It is holden by my Lord Chief] uſtice Holt, that a Deviſee may maintain 2 Salk. 415. 


an Action at Common Law againſt a Ter-tenant for a Legacy deviſed out Pl. 1. 


of Land; for where a Statute, as the Statute of Wills, gives a Right, the "oP —_ 
Party, by conſequence, ſhall have an Action at Law to recover it. and 279. S.P. 
| | | | | per Twi/den 


Juſtice, 2 Ld. Raym. 937. 
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| Libel is () defined a malicious Defamation, s 4 in 
Printing or Writing, or by Signs, Pictures, &c. tending either 
NN to blacken the Memory of one who is dead, 6r the Reputation 
14; Raym. of one who is alive, and chereby expoſing him to 2 _ 
418. 4 Read, tred, Contempt and Ridicule. Fad; 
3 2 10 It is termed Libellus Famoſus ſeu infamatoria 7 RISE and from ! its W N Les 
been held a publick Offence at the Common Law ; for Men not being able to bear the having their Error 
expoſed to publick View, were found by Experience to revenge themſelves on thoſe who made Sport with 


f- 
* . 
20 


Hawk. P. C. 
193. 
5 Mod. 165. 


| their Reputations ; from whence aroſe Duels and Breaches of the Peace; and hence written Scandal has 


been held in the greateſt Deteſtation, and has received the utmoſt Diſcouragement in the Courts of Ws 
Lamb, Sax, Law 64. Bract. lib. 3. c. 36. 3 Inft. 174. 5 Co. 125. 2 Stra. R 


But for the better amen the Num this de, 1 ou 
_ conſider, 


(A) What ſhall be lald a Libel. 400. 920054 
. Nen 496; 


. What Degree of Defamation will amount to a Libel, 491. 


1 What Certainty in %e ove ene n er 
it a Libel. 493. 3 


4. Whether any Proceedings ins O Joſtic will amount 
to a Libel, 494. 5 Lan © 43 3211/12400 


5. Wbether any Thing of this Kind can be ae 49 al 


(B) Who ſhall be faid a Litter. * — a 
And berein, 3ͤ 
1. Who ſhall be ſaid the Author or Gap of a Libel, 496 
. Who the Publiſher. 497. 7 
- The Dffenders how puniſhed. 498. 


0 That hail be tat dd a Libel, 8 herein, 


0 How far it is | neceſſary that it ſhould be 1 in Writing. 


5 Co. 125. HIS Species of Defamation is uſually termed written Scandal, and 
Ld. Raym. thereby receives an Aggravation, in that it is preſumed to have been 
416. en red upon with Coolneſs and Deliberation, and co continue longer and 
12 Mod, * 

2193, | Propagate wider and farther than any other Scandal, 


—_ 
But 


1 


a. OS. 3 CES Hon + 2 ACE 
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Libel. 


* But it is clearly agreed, that not only written or printed Scandal comes * Page 491 
within the Notion of a Libel, but alſo may be applied to any Defamation 1 125. 
whatſoever, expreſſed either by Signs or Pic ures; as by fixing up a Gallows , 125: 


at a Man's Door, or elſewhere, or by painting him in a ſhameful and ignomi- Rs 431, 


nious Manner, as by Gp. a Man and his Wife by a Skimmington or 3 Keb. 378. 


Riding, though a ſpecial Cuſtom is alledged for ſuch Practice. . | 
And ſince the chief Cauſe for which the Law fo ſeverely puniſhes all Of- Hawk. P. C. 
fences of this Nature, is a direct Tendency of them to a Breach of public '93: 
Peace; by provoking the Parties injuted, and their Friends and Families, to 

Acts of Revenge, which it would be impoſſible to reſtrain by the ſevereſt 


| Laws, were there no Redreſs from public Juſtice for Injuries of this Kind, : 


which, of all others, are moſt ſenſibly felt; and ſince the plain Meaning of 


| fuch Scandal, as is expreſſed by Signs or Pictures, is as obvious to common 


Senſe, and as eaſily underſtood by every common Capacity, and altogether 
as proyoking as that which is expreſſed by Writing or Printing, why ſhould 
it not be equally criminal? | ent; le 1 

2. What Degree of Defamation will amount to a Libel. | 


5 As every Perſon deſires to appear agreeable in Life, and muſt be highly 5 Co. 125. 


provoked by ſuch ridiculous Repreſentations of him, as tend to leſſen him Keb. 293. 
in the Eſteem of the World, and take away his Reputation, which, to ſome 


oor 627. 
Men, is more dear than Life itſelf: Hence it hath been held, that not only 4 1 
Charges of a flagtant Nature, and which reflect a moral Turpitude on the 


Party, are libellous, but alſo ſuch as ſer him in a ſcurtilous, ignominious 


Light; for theſe equally create ill Blood, and provoke the Parties to Acts 
of Revenge, and Breaches of the Peace. ele 


| Hence it hath been held, that Words, though not ſcandalous in them. Hard. 47. 


ſelves, yet if publiſhed in Writing, and tending in any Degree to the Diſ- * 123. 
eredit of a Man, are libellous, whether ſuch Words defame private 3 
ſons only, or Perſons employed in a public Capacity, in which latter Caſe 
they are ſaid to receive an Aggravation, as they tend to ſcandalize the Ge- 


vernment, by reflecting on thoſe who are intruſted with the Adminiſtration 5 Co. 125. 
of public Affairs, which doth not only endanger the public Peace, as all 2 Rol. Rep. 


other Libels do, by ore up the Parties immediately concerned in it to 85. 

Acts of Revenge, but alſo | Fal. 

a Diſlike of their Governors, and incline them to Faction and Sedition. * 
As where a Perſon delivered a Ticket up to the Miniſter after Sermon, Sid. 219. 

wherein he defired him to take Notice, that Offences paſſed now without pl. 4. 


Controul from the civil Magiſtrate, and to quicken the Civil Magiſtrate to Keb. 773. 95 
do his Duty, Fc. and this was held to be a Libel, though no Magiſtrates ag 15 
in particular were mentioned, and though it was not averred that the Ma- þ, 


Py. 


giſtrates ſuffered thoſe Vices knowingly. a 3 
A. a Gunſmith, publiſhed an Advertiſement in a common News- Paper, Paſch. 4 Geo. 


f : „ 


that he had invented a ſhort Kind of Gun, that ſhot as far as others of 2. in B. R. 
a longer Size, and that he was made Gunſmith to the Prince of Males; Harman ver. 


and B. another Gunſmith, counter- advertiſed, That whereas, & c. reciting 222 


the former Paragraph, be defired all Gentlemen to be cautious, for that rhe £0 
the ſaid A. durſi not engage with any Artiſt in Town, nor ever did make Fitzgib. 121. 
| ſuch an Experiment, except out of a Leather Gun, as any Gentleman might be * Stra. 898. 


ſatisfied at the Croſs-Guns in Long - Acre, the ſaid B.'s Houſe. And the © © 


Court held, that though B. or any other of the Trade, might counter- 


advertiſe what was publiſhed of A. yet that that ſhould have been done 
without any genetal Reflections on him in the Way of his Buſineſs; 
that the Advice to all Gentlemen to be cautious, was a Reflection on his 
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Libel, 


* Page 492 Honeſty, as if he would deceive the World by a fictitious Advertiſement, 
| and the Allegation that he would not engage with an Artiſt, was ſerting him 
below the reſt of his Trade, and calling him a Bungler in general Terms, 
and not relative to the precedent Matter; and that the Words except aut of a 
| Leather Gun, was charging him with a Lie, the Word Gun being vulgatly 
uſed for a Lie, and Gunner for a Liar; and that therefore theſe Words were 
libellous, and gave Judgment accordingly ; and herein the Court held, that 
Words, ** not ſcandalous in themſelves, yet being publiſhed in Writ- 
ing, and tending any way to the Party's Difiredit were actionable, and 
that all Words were to be conſtrued ſecundum Subjectam Materiam, and to 


— Sa 


+ Any Thing be underſtood by the Court in the ſame Senſe that others do +. - 
that tends to | . | 15 By 
make a Man ridiculovs, or to hinder Men from affociating with him, is a Libel ; as that he ſtinks of 


Brimſtone, and is a# ola flinking, old naſty, old itchy, old Toad, 2 Will. 403. 2 Bur. 980. 


But though every Species and Degree of Calumny and Detraction of this 

Kind are deemed odious in the Eye of the Law, and puniſhable either by 

civil Action or criminal Proſecution, in moſt Caſes, at the Election of the 

Party injured ; yet the Court of King's Bench, whoſe Juriſdiction hetein is 

founded upon the Neceſſity of preventing Quarrels and ill Blood, and which 

deals with this Offence as of dangerous Conſequence to, and deſtructive of, 

the Peace of the Nation, always exerciſes, a diſcretionary Powet in granting 

an Information for an Offence of this Nature, and will, in many Caſes, 

by leave the Party to his ordinary Remedy as where the Application is made 

(a) As in the (a) after a great Length of Time; ſo() where the Matter complained of as 

= wb wn a Libel ay ie to be true ; ſo (c) where the granting the Information 

Knicht, Trin. Would be a Diſcouragement to learned Inquiries z or (4) where the Matter 
9 Geo. 2. in Complained of was intended for Reformation, not Defamation, = 


5. R. where 


the Party, after two Terms, three Seſſions, and one Aſſizes, applied, the Court refuſed to grant an In- 
forntation; though it was agreed, had the Application beon recent, an Information would have — granted 
(4) As in the Cafe of an Apethecary, who perſonated Dr. Crow, wrote in his Name, and took a Fee, which 
being publiſhed in à publick Advertiſement, a Motion was made for an Information againſt the Publiſher ; 
but the Truth of what was advertiſed being made out, the Court left the Proſecutor to his orditary Re- 
medy ; Hill. J. Geo. 1. The King verſus | Bickerflon. Stta. 905 Andr. 299. Barnard X. B. ag. 
(e) As for publiſhing is a News-Paper, that Ward's Pill aud Drop had done great Miſchief in twelve 
different Caſes, and that they were a Compound of Poitou and Antimony, Ce. 9 Geo. 2, The King 
verſus Roberts, | (4) As where a Perſon in a private Letter to the Party expoſtulates with him about 
ſome Vices, of which he approbends him guilty, and defres him to refrain from them; or where a Per- 
ſon ſends ſuch Lettet to a Father, in relation to ſome Faults of his Children; which are ſaid to be not at 
all libellous, being AAs of Friengſhip, net defigned for Defatnation, but Reformation. 2 Brownl, x $1, 
152. 2 Burns Eceleſ. Law 779. But ſoch Matters publiſhed in a News Paper, though the Pretence be 
Reformation, is, it ſeems, libellous, as was agreed 9 Geo, 3. The King verſus Knight. er 


t Or where the Libel! contains pointed Charges, which, if falſe, may be denied by the Party com- 
plaining, and the Court ſuſpe&s they may be true, an Information will not be granted, unleſs the Party 
complaining denies ſuck pointed Charges on Oa tu. | ” e 


The King ver. So where a Man advertiſed in a public News-paper, that his Wife had 
202 5 * eloped from him, and cautioned all Perſons from truſting her; and an In- 
3 3 formation for a Libel being moved for, it was denied, becauſe it was the 
7 only way che Huſband could take to fecure himfelf. 
The King ver. So where it was advertiſed in one of the Daily Papers, that Lady ord- 
Jenneaur. ingion kept an Aſſembiy in Moorfields, and it being counter-adverciſed, by 
Paſch. . . my Lord's Order, that the Perſon calling herſelf Lady Mordington was an 
Ge 1 et Impoſtrix, and that there was nd fach Perſon, except his Wife, who always 
lived with him; the Court refuſed to grant an Information; for tho? ſhe 
be called an Impottrix, yet that relates to her as aſſumihg che Title of Lady 
Merdington, and which ſhe is alledged not to have any Right to; and 
therefore, in this Reſpect, muy well be called an Impoſtrix. 


3 — 5 A Writ- 


3. What Certainty in the Matter and Application will make it a 


Men for his Imitation, inſtead of taking notice of what they are gene- 


* —— 2 


. 
Tibel. 

A Writing was directed. to General Wills, and the four principal Offi- The King ver 
cers of the Guards, to be preſented to his Majeſty for Redreſs; the 1 ley, Hill. 
Paper contained the Defendant's Caſe, that he furniſhed the Guard at g. F. Andr. 
Whiteball with Fire and Candle, for which the Government owed him 229. 

350 l. that he obtained a Warrant for his Money, and Captain Carr (the 
Proſecutor) told him, that if he would aſſign the Warrant, he would 


4 


procure him the Money; the Warrant was aſſigned, and the Money paid 


* to Carr, who refuſed paying it to the Defendant; and the Queſtion was, + Page 493 
if an Information ſhould be granted. And the Court held it no Libel, but 

a Repreſentation of an Injury, drawn up in a proper Way for Redreſs, 

without any Intention to aſperſe the Proſecutor ; and though there be a 

Suggeſtion of a Fraud, yet that is no more than what is in every Bill in 


Chancery, which was never held libellous, if relative to the Subject 
Matter. | 


Here it may be proper to inſert the remarkable Caſe of Parſon Prick, Cro. Jac. 91. 
who in a Sermon recited a Story out of Fax's Martyrelogy, that one Green- 
wood, being a perjured Perſon, and a great Perſecutor, had great Plagues 
inflicted on him, and was killed by the Hand of God; whereas in Truth 
he was never ſo plagued, and was himſelf preſent at that Sermon; and 
he thereupon brought his Action upon the Caſe, for calling him a perjured 
Perſon; and the Defendant pleaded not guilty. And this Matter being 
diſcloſed upon the Evidence, Wray Chief Juſtice delivered the Law to 
the Jury, that it being delivered but as a Story, and not with any Malice 
or Intention to ſlander any Perſon, he was not guiky of the Words ma- 
liciouſly, and fo was found not guilty +. ; + 2s. If the 
8 Ah 1 0 8 | Story was not in the Beat 


ibel. 


. 


It ſeems to be now agreed, that not only Scandal expreſſed in an open () 11 Mod. 
and direct Manner, but alſo ſuch as js expteſſed in Allegory and (a) Irony 86. pl. 5. 
amounts to a Libel ; and that the Judges ate to underſtand it in the fame 2 * 
Manner as others do, without any ſtrained Endeavours to find out Loop- — 55 
holes, or to palliate the Offence, which in ſome meaſure would be to Bardard K. B. 
encourage Scandal; as where a Writing in a taunting Manner, reckoning 28 
up ſeveral Acts of public Charity done by one, ſays, Ton will not play 0 Caf. 30. 
the Jew, nor the Hypocrite, and ſo goes on, in a Strain of Ridicule, to gg \ Bibel 
infinuate, that what he did was owing to his Vain-glory; or where a may be as | 
Writing pretending to recommend to one the Characters of ſeveral great wot by De- 
criptions 
rally eſteemed famous for, pitched on ſuch Qualities as their Enemies cod. won 
charge them with the want of; as by propoſing ſuch a one to be imitated in expreſs 
for his Courage, who is known to be a great Stateſman, but no Soldier; Terms. 
and another to be imitated for his Learning, who is known to be a great Poph. 252. 
General, but no Scholar, &c. which Kind of Writing is as well underſtood Hob. 215. 


to mean only to upbraid the Parties with the Want of theſe Qualities ; as —_— Os 


if it had directly and expreſly done ſo. 


And from the ſame Foundation ir hath alſo been reſolved, that a defa- Hawk. P. C. 


matory Writing expreſſing only one or two Letters of a Name in ſuch a 194. Hart's 
Manner that from what goes before, and follows after, it muſt needs be Cafe. 
underſtood Þ to bgoity ſuch a Perſon in the plain, obvious, and natural + Aud on 
Conſtruction of the Whole, and would be perfect Nonſenſe if ſtrained Application 


to any other Meaniog. is as properly a Libel a if it n os OT _ | 


| | oh Friend to ths 
Party complaining, ſhould, by Affidavit, ſtate the having read the Libel, and underſtandipg, and believ- 
ing it to mean the Party. i TE] 


0 
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Libel. 
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whole Name at large; for it brings the utmoſt Contempt upon the Law, 
to ſuffer its Juſtice to be eluded: by ſuch trifling Evaſions; and it is a 
. ridiculous Abſurdity to ſay, that a Writing which is underſtood by every 
the meaneſt Capacity, cannot poſſibly be underſtood by a Judge and 


Jury. | | rg | | | 
Hawk. P. C. But it is ſaid, that no Writing whatſoever is to be eſteemed a Libel, 
195. unleſs it reflect upon ſome particular Perſon; and that a Writing full of 


obſcene Ribaldry, without any kind of Reflection on any one, is not 
puniſhable at all by any Proſecution at Common Law; but the Author 
may be bound to his good Behaviour, as a ſcandalous Perſon of evil 
Fame. | | bo 
Page 494 *® But a Scandal publiſhed of three or four; or any one or two of them, 
Poph. 252, js puniſhable, at the Complaint of one or more, or all of them. 
* The Defendant was charged in an Information with writing a Libel 
I ** againſt. the Proteſtant Religion and Biſhops, Innuendo the Biſhops of Eng- 
Bart. land; he was found guilty; and in Arreſt of Judgment it was offered, that 
12 Mod. 139. the Biſhops libelled were not Engliſb Biſhops, nor could the Innuendo ſup- 
Ld. Raym. port ſuch Conſtruction; but the Court took upon them to underſtand; the 
879. Libel in that Senſe, and over- ruled the Exception. 81 e | 
The King ver. An Information was prayed for publiſhing a Paper containing an Ac- 
Oftorne,Trin. count of a Murder on a Jewiſh Woman and her Child, by certain Jes 
LOSING, lately arrived from Portugal, and living near Broadſtreet, becauſe the Child 
2606. © was begotten by a Chriſtian ; and the Affidavit ſet forth, that ſeveral Per- 
2 Barnard, ſons mentioned therein, who were recently arrived from Portugal, and lived 
K. B. 138, in Broadſtreet, were attacked by Multitudes in ſeveral Parts of the City, 
_ 0. barbarouſly treated, and threatened with Death, in caſe they were found 
pl. 105 abroad any more; and it was objected, that no Information could be granted 
LAS in this Caſe, becauſe it did not appear who in particular the Perſons re- 
(a) 3 Salk. flected on were; and for this was cited The King verſus (a) Orme, Trin. 11. 
Lot BS" V. 3. where an Indiftment was exhibited for a Libel called The Ladies In- 
986. wvention, and alledged to be to the Scandal of ſeveral Ladies unknown; and 
4 Read Stat. after Verdict for the King Judgment was arreſted, becauſe it did not appear 
Law 151, who the Perſons reflected on were. Sed per Cur, admitting that an Information 
F 8. _ for aLibel may be improper, yet the Publication of this Paper is deſervedly 
789. \ * puniſhable in an Information for a Miſdemeanor, and that of the higheſt 
Libel ſpelt Kind ; ſuch Sort of Advertiſements neceſſarily tending to raiſe Tumults 
badly yet held and Diſorders among the People, and inflame them with an univerſal Spirit 
mw 4 _ of Barbarity againſt a whole Body of Men, as if guilty of Crimes ſcarce 
porn 9. P.. practicable, and wholly incredible; and in this Caſe was cited the Caſe of 
The King and Franklin, where though only the Words Miniſters were uſed 
in the Libel, yet by ſuitable Averments in the Information, and Proof 
made of them to the Jury, they found thoſe Miniſters to be Miniſters. of 
State to his preſent Majeſty, and the Defendant guilty, ST AN" pits 


4. Whether any Proceedings in 4 Court of Juſtice will amount to 


a Libel. | 
Dyer 285. It ſeems to be clearly agreed, that no Proceeding in a regular Courſe 
_ ons of Juſtice will make the Complaint amount to a Libel ; for it would be a 


2 Bulſ. 269. great Diſcouragement to Suitors to ſubject them to public Proſecutions, in 
Godb. 340. reſpect of their Applications to a Court of Juſtice ; and the chief Intention 
Palm, 145, of the Law in prohibiting Perſons to revenge themſelves by Libels, or any 
ons .. other private Manner, is to reſtrain them from endeavouring to make them- 
Hawk. P. C. {elves their own Judges, and to oblige them to refer the Deciſion of their 


"AY Grievances to thoſe whom the Law has appointed to determine them. 
| 8 Therefore 


Court had a Juriſdiction of the Cauſe or not 4. 


Libel. 
Therefore it hath been reſolved, that no falſe or ſcandalous Matter con- 


tained in (a) a Petition to a Committee of Parliament, or in (4) Articles of (aL 
the Peace exhibited to Juſtices of Peace, are libellous, | re 


——— * * 9 
3 2 —— 


1. 


6 240. 
Sid. 414. 
2 Keb. 832. 
(5) 4 Co. 14. 1 Hawk, P. C. 2 


Alſo it is held, that no Preſentment of a Grand Jury can be a Libel, Moor 627. 
not only becauſe Perſons who are ſuppoſed to be returned without their Hawk. P. C. 
own ſecking, and are ſworn to act impartially, ſhall be preſumed to have 195 
proper Evidence for what they do, but alſo becauſe it would be of the 
utmoſt ill Conſequence any way to diſcourage them from making their 
* Inquiries with that Freedom and Readineſs which the public Good te- Page 495 
quires.” 2 | "$6408 3 3 | 

Alſo it is holden by ſome, that no Want of Juriſdiction in the Court 2 Keb. 832. 
to which ſuch a Complaint ſhall be exhibited will make it a Libel ; be- 4 Co. 14. 
cauſe: the Miſtake of the Court is not imputable to the Party, but his Hawk. P. C. 
Council; but herein it is ſaid by Hawkins, that if it ſhall manifeſtly appear 
from the whole Circumſtances of the Cafe, that a Proſecution is intirely 
falſe, malicious, and groundleſs, and commenced not with a Deſign to go 
through with it, but only to expoſe the Defendant's Character, under the 


| Shew of a legal Proceeding, there can be no Reaſon why ſuch Mockery 


of public Juſtice ſhould nat rather aggravate the Offence than make it 
ceaſe to be one, and make ſuch Scandal a good Ground of an Indictment at. - 
the Suit of the King, as it makes the Malice of their Proceeding a good 
Foundation of an Action on the Caſe at the Suit of the Party, whether tze 
. | + See Com. 
mp 


- 


. ++ 0 


5. Whether any Thing of this Kind can be juſtified, 

It ſeems to be clearly agreed, that in an Indictment or criminal Pro- 5 Co. 125. 
fecution for a Libeliche Party cannot juſtify that the Contents thereof are Hob. 253. 
true, or chat the Perſon-upon' whom it is: made had a bad Reputation; Moor 627. 
fince the greater Appearance there is of Truth in any malicious Invective, * P. C. 
ſo muchi the more provoking it is; for, as my Lord Cote gbſerves, in a f 
ſettled State of Government the Party grieved ought to complain for every 
Injury done him, in the ordinary Courſe of Law, and not by any Means 
to reyenge himſelf by the odious Courſe of Libelling or otherwiſe, © - 


Alſo it ſeems now ſettled, that no Scandal in Writing is any more juſ. 7. King v 
tifiable in a Civil Action brought by the Party to vindicate the Injury keln. 
done him, than in an Indictment or Information at the Suit of the Crown; 8 Geo. 2, in 
for though, in Actions for Words; the Law, through Compaſſion, admits Y. N. agreed 


the Truth of the Charge to be, pleaded. as, a Juſtification, yer this Tender- 4 5 & 


neſs of the Law is not ſo be extended to written Scandal, in which the Au- lining a Li- 


5 5 


thor acts with more Coolneſs; and Deliberation gives the Scandal a more bel on Mr. 
durable Stamp, and propagates it wider and farther; whereas in Words Braniy, Re- 


Men dften in a Heat and, Paſſion ſay..T hings which they are afterwards 28 | 


aſhamed of, and though they, ſeem to act with Deliberation, yet the Scan- Str. 498. 
dal ſooner dies away, and is forgotten ; and therefore from the greater De- S. P. 


gree af Miſcbief and Malice attending the one than the other, tho' the Vide 4 vel. 


Law allows the Party to juſtify in an Action for Words, yet it doth not for 516. 
written Scandal; from; whence it follows, that the only Favour Truth af- 
fords in ſych, a Caſe, is, that it may be ſhewn in Mitigation of Damages in 

an Action, and of the Fine upon an Iudictment or an Information. 
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220, 221. 


'12 Mod. 220 


' Libel. 


* Page496 * (B) UUHho ſhall be ſatd a Libeller : And herein, 
1. Who ſhall be ſaid the Author or Compoſer of a Libel. 


T has been already obſerved, that a Libel may be expreſſed not only by 
Printing or Writing, but alſo by Signs or Pictures; but it ſeems that 

9 Co. 59. ſome of thoſe Ways are eſſentially neceffary; and it is laid down in Lambs 
Moor 81 . Caſe, that every Perſon convicted of a Libel muſt be the Contriver, Pro- 
Lamy's Caſe. curer, or Publiſher thereof, 
Carth. 405. It hath been ſtrongly urged, that he who writes a Libel, dictated by 
5 Mod. 163. another, is not guilty of the Compoſing and Making thereof, becauſe 
R 167. Id. it appears that another is the Author or Contriver; but herein the 
Salk. 281, pl. Court held, that the Writing being the eſſential Part of a Libel, the 
3. Comb, Reducing it into Writing, in the firſt Inſtance, was a Making, and 
359- The King differed from a Tranſcribing ; and, according to the Report of this Caſe, 
ver. Paine. in 5 Mod. it was held, that if (a) one dictates, and another writes, both 


G) et ook are puilty of making it, for he ſhews his Approbation of what he writes. 


is ſaid that So if one repeats, another writes a Libel, and a third approves what is 


he who dic- written, they are all Makers of it, as all who concur and aſſent to the 
tated cannot doing of an unlawful Act are guilty ; and murdering a Man's Reputation 
be indited by a Libel, may be compared to murdering a Man's Perſon, in which all. 


for this Li- 


bel, becauſe Who are preſent and encourage the Act are guilty, though the Wound was 


he did not given by one only. 
write it, and 
that therefore if the Writer could not, the Crime would go ann to 


ae. ha. an doh * * 8 * 


— 


3 Why not indictable for nn it ?—And if he ane, is he not queſt, a Publiſher ? 


| Carth. 407) Alſo it hath been held, that Tranſcribing and Collecting libellous Matter 
2 Salk. wh is highly Criminal, though it be not found that the Party compoſed or pub- 


646 1 44 5 * liſhed it; for his having i it in Readineſs for that Purpoſe when Occaſion 
414.12 Mod, ſerved, or its falling into ſuch Hands after his ene as oy; yOu: it, 
218. might bel injurious to the Government 3 
The King ver. 1 
| 3 — t It will not be a Publication of a Libel, If he takes a Copy ofi it, if be 1 never. publihes i it. 


Com. Dig. 4 V. 152. (B. z.) Though he takes a Copy, or reads it by Command of his Father or 
Maſter. R. Mo. 813. So, if a Man delivers by Miſtake « Loeb out of his Stady, 3 it wars TR, 
though it be a Libel. R. 5 Mod. w_ | 


2 Salk. 419, It is ſaid by Holt Chief Juſtice, that WER a Libel appears under a | Many $ 


Ld, Raym. Hand-writing, and no other Author is known, he is taken in the Manner, 
* and it turns the Proof upon him; and if he cannot endete the e e 
1 it is hard to find that he is not che very Man. N 


2 Salk. 419. And it is faid to have been reſolved by the Coutt, 8 in Libels 
Ld. . Making is the Genus, Compoſing or Contriving is one Species, Writing a 
2 1: Mod. ſecond Species, and Procuring to be written a third Species; and finding 
5 a el guilty of Writing only, is finding him guilty of one Species of 
makin 
2 Salk. 418. Bor yer | in ſome Caſes' the Writing of a Libel may be a lawful. or 
Ld. Raym. innocent Act, as by the Clerk that draws the Indictment, or by a 
416, 417- Student who takes Notes of it, becauſe it is not done ad infamiam of 
the Party; but, abſtractly conſidered, the Writing a Copy of a Libel 
is writing a Libel, becauſe ſuch Copy contains all Things neceſſary 
to the Conſtitution of a Libel, viz. the ſcandalous Matter, and the 
3 "oy" 


Comb. 359. 


A 


” — 


Writing; and it has the ſame pernicious Conſequence, for it per- 


ſay ing that ſuch a Libel is made of J. S. whether ſpoken with or without 


leſſened by the Merriment of him who makes ſo light 


Iibel. 


n r 
% 


petuates the Memory of the Thing, and ſome Time or other comes to be 
publiſhed. 5 


* 2. Who the Publiſher. * Page 49 


It ſeems to be agreed, that not only he who publiſhes a Libel himſelf, 9 Co. 59- 
but alſo he who procures another to do it, is guilty of the Publication; and Ne & 
it is held not to be material, whether he who diſperſes a Libel knew any 199. 
Thing of the Contents or Effects of it or not, for that nothing would be Fitzg. 47. 


more eaſy than to publiſh the moſt virulent Papers with the greateſt Secu- 


_ rity, if the concealing the Purport of them from an illiterate Publiſher 
would make them ſafe in diſperſing them. | | 


And on this Foundation it hath been conſtantly ruled of late, that the 3 _ 


buying of a Book or Paper, containing libellous Matter, in a Bookſeller's 9; Kine ver, 
Shop, is ſufficient Evidence to charge the Maſter with the Publication, Nut, gill. 
although it does not appear that he knew of any ſuch Books being there, or 2 Geo. 2. ſo 


what the Contents thereof was; and it will not be preſumed that it was ruled on Evi- 


dence at 


brought and fold there by a Stranger; but the Maſter muſt, if he ſuggeſts Gb 
any Thing of this Kind in his Excuſe, prove it. x | 83 
| | C. J. Fitzgib. 


47. Barnard K. B. 306, 2 Seſ. Caf, 33. pl. 38 


The Reading of a Libel in the Preſence of another, without knowing it 9 Co. 59. 


before to be a Libel, or the Laughing at a Libel read by another, or the 1 Pc: 


: NE . 196. 
Malice, amounts not to a Publication of it. , 


Alſo it is held, that he who repeats Part of a Libel in Merriment, with- Moor 627. 
out any Malice or Purpoſe of Defamation, is no way puniſhable: But of 


this Hawkins. makes a Doubt, for that Jeſts of this Kind are not to be en- Hawk. P.C. 


dured, and the-Injury to the Reputation of the Party Pap is no way 196. 
OT It; 8 . 

But it ſeems: to be agreed, if he who hath either read a Libel himſelf, or Moor 813. 
hath heard it read by another, do afterwards maliciouſly read or repeat any 2:06: 79. 
Part of it in the Preſence of others, or lend or ſhew it to another, he is | e 
guilty of an unlawful Publication of it. 95+ 

It is ſaid by my Lord Coke, in the Caſe de Libellis Famofis, to have been 5 Co. 1295. 
reſolved, that if one finds a Libel, (and would keep himſelf out of Danger) * Tk Abr. 
if it be compoſed againſt a private Man, the Finder may either burn it, or P32 
preſently (a) deliver it to a Magiſtrate : But if it concern a Magiſtrate, or (a) But it has 
other publick Perſon, the Einder ought preſently to deliver it to a Magi- been ſince 
ſtrate, to the Intent that by Examination and Induſtry the Author may be we er- 
found out and puniſhed. | N | 1 

OS | - Magiſtrate 

was only puniſhable in the Star- Chamber, and that the bare having a Libel in one's Cuſtody was no Of- 
fence. 1 Vent. 31.—.—But wide 2 Salk. 418. Carth. 409, 410. 12 Mod. 220. Ld. Raym. 417, 
where it is ſaid to be Evidence of his being the Author or Publiſher. 


It ſeems to be a Matter of Doubt, whether the Sending an abuſive 4 Inſt. 180. 
Letter, filled with provoking Language, to another, will bear an Action as 3, Inſt. 174. 
for a Libel, becauſe here is no Publication. But it ſeems to be Sealy . 
agreed, that the ſending ſuch Letter, without other Publication, is an Of- poph. 1 = 
fence of a public Nature, and puniſhable as ſuch, in as much as it tends Raym 201. 


to create ill Blood, and cauſes a Diſturbance of the public Peace; and if Mod. 58. 


the bare Making of a Libel b: an Offence, whether it be publiſhed or nor, gem 444» 
| : ev. 139. 


as 240. 
| ; - | Keb. 931. 
2 Keb. 261, 462, 496. See Godb. 405. 4 Co. 14. b. Fitzgib. 47, 57, 65, 122, 253. 11 Mod. 99. 
pl. 7. Ld. Raym. 341, 417, 486. Skin. 123. pl. 2. 12 Mod. 218. | 
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pl. 2. 


Libel, 


wy 


as it ſeemeth to be holden, ſurely the Sending of it to the Party reflected 
on muſt be a much greater Crime. | | 


| The King ver. And on this Foundation the Court of King's Bench granted an Informa- 


ge, tion againſt a Perſon for ſending an abuſive Letter to Mr, Bernardiſton, 
ich. 5 


3 bo therein calling him Raſcal and Fool; although he ſwore that he wrote this 
TS - * to the Party himſelf, and never made it public, being only a Piece of 
Page 498 private Reſentment. But the Court held, that this Method provoked Per- 
2 Bernard; ſons to Duelling ; that the Writing and Sending was a good Publication, 


= - 3 and that the Intent of the Party ſhall not be explained by himſelf. 
2 Kel. 58. EA ; 3 | 


Sand. 133, If one deliver a Paper full of Reflexions on any Perſon, in Nature of a 
Lev. 240. Petition to a Committee of Parliament, to any other Perſons except the 
— 95 Members of Parliament, he may be puniſhed as the Publiſher of a Libel, 
2 13% * in reſpe& of ſuch diſperling thereof among thoſe who have nothing to do 
with it, | SLING 


Hawk. P. C. But it hath been held, that the bare Printing of a Petition to a Com- 


2 and the mittee of Parliament, (which would be a Libel againſt the Party com- 
Fong plained of, if it were made for any other Purpoſe than as a Complaint 
Vide Hardr, in a Court of Juſtice,) and delivering Copies thereof to the Members 
470. of the Committee, ſhall not'be looked upon as the Publication of a Libel, 


in as much as it is juſtified by the Order and Courſe of Proceedings in Par- 
liament, whereof the King's Courts will take judicial Notice. 


— 


—_— *» 


| Cro.Car.175. HER E can be no Doubt but that a Perſon who writes:or publiſhes 


a Libel is ſubje& to the Action of the Party injured; in which Da- 


+ In an Ac- mages ſhall be recovered ; and that being convicted on an Indictment ot 
tion for a Li- 


bel, it mul Information, ſhall pay ſuch Fine, and alſo: ſuffer ſuch corporal Puniſhment, 


pe laid to be 25 to the Court in Diſcretion ſhall ſeem proper, according to the Heinouſ- 
of and con- neſs of the Crime and the Circumſtances of the Offender T. 20 
cerning the VU | | 


1 


40 ” IF; * 


Plaintiff, Lowfield verſus Bancroft, P. 5 Geo, 2. Stra. 934. ——t A Libeller may be fined and 
bound to his good Behaviour, on his Conſeſſion in Court. Rex v. Middleton, 9 Geo. Fort. 201. 
At Common Law, on Conviction upon Indictment, he may be fined and imprifßned, according to the 
Nature of the Offence. 5 Co. 125. 3 Inſt. 174. Cro. Car. 175, 504. —Or may be put in the 
Pillory. 5 Co, 125. b. 1 CET e Jr wn oy 1 


[See alſo the Statutes W. 1. 34. & 2 R. 2 5. alſo 12 R. 4 M 8 hs Me, gt. 


for further Particulars of which ſee vol. 4. fo. 404, c. Vids alſo 2 Inſt. 226, 7, Fe. on theſe 
Statutes, and 12 Co. 133. Cc. e Wenne 


- Limitation, 


n. 


(A) Of the Limitation of Adions at Common Law, and 
bekoze the Statute 32 H. 8. c. 2. 500, 

(B) Ot the Limitation of Real Actions purſuant to 32 H. 8, 
c. 2. and 21 Jac. 1. c. 16. 501. 

(C) Df the Limitation ok Time in regard to Attons on 
Penal Statutes, 504. | 

(D) Of the Limitation of Time in regard to Perſonal 
Actions, purſuant to the 21 Jac. 1. c. 16, 506, 


And herein, 


1. Of Actions of Aſſault and Battery, 506. 
2. Of Actions of Slander. 507. 


3. Of Actions ariſing upon Contract and n in 9 
* 


And bares, 


1. Of what Nature or Havens the Aion muſt be ſo as to be "a 
red by the Statute. 508. 


2. Whether a Truſt or Equitable Demand be within the Statute. 
19; | 

3. At what Time the Right of Action ſhall be ſaid to baue ac« 
crued, before which the Statute can be no Bar, 511. 


4. In what Court the Demand muſt be made, or what Courts 
are bound ty the Statute, 5 12. 


(E) Df the Exceptions in the Statute 21 Jac. 1. c. 16. and 
what will ſave a Bar thereof. 513. 


And herein, 


1. What Actions are within the Savings of the Statutes. 514. 
2. Of the Exception in relation to Infants, &c. 513. 


3. Of the Exception in relation to Accounts between Mer- 
chants. 513. 


4. Of the Exception in relation to Perſons beyond Sea. 514. 


5. Where no Executor or Adminiſtrator to ſue or be ſued. 
514. | 


Vol. III. 5 7E 1 6. Where 


Limitation of Attions. 
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„Page 500 (A) Of the Limitation of Actions at Common 


Limitation of Actions. 
6. Where no Juriſdiction to ſue on, or where hindered by 
ſome Authority. 515. 5 

7. Where the Suing out a Writ will ſave the Bar of the Sta- 
tue, 316. 


8. Where a Debt barred by the Statute ſhall be ſaid to be 
revived. 517. | | | 


(F) Df the Manner of Pleading and taking Advantage of 
the Statute of Limitations. 518. | 


8 


— —— 


* 


Law, and before the Statute 32 H. 8. cap. 2. 


(a) Brad. lib. T ſeems that by the Common Law there was no ſtated or fixed Time 
2. fol. 228, as to the bringing of Actions; for though it be ſaid by (a2) Bracton, 
that omnes Actiones in mundo infra certa tempora Limitationem habent; yet 


(5) 2 Inſt. 9g. my Lord Coke (5) ſays, that the Limitation of Actions was by Force of 


Co. Lit. 115. divers Acts of Parliament; alſo, ſays he, this general Poſition of Bracton's 

4 Co. 10, 11. admitted of ſeveral Exceptions. 

Spelm, Gloſſt, But we find that by the antient Law there was a ſtated Time for the 

32. Heir of the Tenant to claim after the Death of his Anceſtor, or elſe he loſt 
his Land, according to the feudal Text, Præterea ſi quis infeudatus major 
quatuordecim annis, ſua incuria, vel negligentia, per ann. & diem ſleterit, 
quod feudi inveſtituram a proprio Domino non pelierit, tranſacto hoc ſpatio, 
feudam amittat & ad Dominum redeat. | 


Spelm. Gloſſl. The fixing upon this Period of a Year and a Day, upon ſeveral other 


Annus & Dies Occaſions, ſeems to have been deduced from this antient Rule, and on this 
37» 33 Occaſion was pitched upon, becauſe the Services appointed ſeem to be 
annually computed; and therefore the Feud was ordered to be taken up 

within ſuch Time as ſuch annual Services became due, or elſe it was loſt 

and returned to the Lord; and the ſame Time that was appointed to the 

Tenant to claim from the Lord, was alſo appointed to make his Claim upon 

any Diſſeiſor; and if no ſuch Claim was made, the Diſſeiſor, dying ſeiſed, 

. caſt the Right of Poſſeſſion upon the Heir; and this was to keep the ſame 
Uniformity in point of Time through the Law; as alſo that the Lord might 

be at a Certainty who he might take for his Tenant, and admit upon every 

Deſcent ; and ſince the Heir of the Tenant antiently loſt the whole Land, 

in caſe he did not take it up within Time, it was fit the Tenant ſhould loſe 

the Right of Poſſeſſion in caſe he did not claim within the ſame Time upon 

the Diſſeiſor, that the Heir of ſuch Diſſeiſor might be in Peace, in caſe 

the Perſon that had Right did not make his Claim upon him, and that 

from thenceforth the Lord might receive him into his Feud ; and as upon 

the antient Plan of feudal Conſtitution, if the Heir did not take up the 

Feud within a Year and a Day, a Deſertion and Dereliction was preſumed ; 


ſo alſo if the Difſeiſee did not claim within the ſame Time, the Right of 
Poſſeſſion was relinquilhed. - 


| But for the Before the 32 H. 8. cap. 2. certain remarkable Periods were fixed upon, 


ancient Limi- within which the Titles upon which Men deſigned to be relieved muſt have 
88 accrued: Thus in the Time of H. 3. by the Statute of Merton, cap. 8. at 
as „which Time the Limitation in a Writ of Right was from the Time of 
2Inſt.94,95. King Henry 1. by that Statute it is reduced to the Time of King Henry 2. 


2 Rol. Abr. and for Aſſiſes of Mordaunceſtor, they were thereby reduced from the laſt Re- 
111. 1 | | tura 


Limitation of Actions. 


5 Henry 3. and which before that had been poſt ultimum reditum Henric' 3. 
de Britannia; and this Limitation was alſo afterwards by the Statutes Weſim. 


1. cap. 39. and We. 2. cap. 46. reduced to a narrower Compaſs, the 


Writ of Right being limited to the firſt Coronation of Rich. 1. 


> 4 


(5) Of the Limitation of Real Actions purſuant * Page got 


to the 32 H. 8. cap. 2. and 21 Jac: 1. cap. 16. 


THE Limitations above-mentioned being, as hath been remarked, ſet 2 Inſt. 935. 


| Periods, in Proceſs of Time, of Neceſſity grew too large; whereby, 
as my Lord Cote obſerves, many Suits, Troubles and Inconveniencies did 
ariſe; and therefore a more direct and commodious Courſe was taken, 
which was to endure for ever, and calculated fo to impoſe Diligence on, 
and Vigilancy in him that was to bring his Action, ſo that by one conſtant 


Law certain Limitations might ſerve both for the Time preſent and for all 


Times to come. | 

And this was effected by 32 H. 8. cap. 2. by which it is enacted, 
That no Perſon ſhall from henceforth ſue, have or maintain any Writ of 
Right, or make any Preſcription, Title or Claim to or for any Manors, 
Lands, Tenements, Rents, Annuities, Commons, Penſions, Portions, 
« Corodies, or other Hereditaments of the Poſſeſſion of his or their An- 


<« ceſtor or Predeceſſor, and declare and alledge any further Seiſin or Poſ- 


« ſeſſion of his or their Anceſtor or Predeceſſor, but only of the Seiſin or 
« Poſſeſſion of his Anceſtar or Predeceſſor, which hath been, or now is, 
<« or ſhall be ſeiſed of the ſaid Manors, Lands, Tenements, Rents, An- 
„ nuities, Commons, Penſions, Portions, Corodies, or other Hereditaments, 
« within breeſcore Years next before the Teſte of the ſame Writ, or next 
<« before the ſaid Preſcription, Title or Claim, ſo hereafter to be ſued, 
« commenced, brought, made or had.” | 

And it is further enacted by the ſaid Statute, par. 2. That no manner 
of Perſon ſhall ſue, have or maintain any Aſſiſe of Moridaunceſtor, Coſen- 
age, Ayle, Writ of Entry upon Diſſeiſin done to any of his Anceſtors 
or Predeceſſors, or any other Action Poſſeſſory upon the Poſſeſſion of 
any of his Anceſtors or Predeceſſors, for any Manors, Lands, Tene- 
ments or other Hereditaments, of any further Seiſin or Poſſeſſion of his 


« his or their Anceſtor or Predeceſſor, which was or hereafter ſhall be ſeiſed 


ce of the ſame Manors, Lands, Tenements, or other Hereditaments, within 
« fifty Years next before the Teſte of the Original of the ſame Writ here- 
“after to be brought.“ 


And it is further enacted, by par. 3. of the ſaid Statute © That no Per- 


„fon ſhall ſue, have or maintain any Action for any Manors, Lands, 
 « Tenements, or other Hereditaments, of or upon his or their own Serſin 
er Poſſeſſion therein, above thirty Years next before the Teſte of the 


« Original of the ſame Writ hereafter to be brought.” 


And further, by par. 4. That no Perſon ſhall hereafter make any Avowory 
< or Cognizance for any Rent, Suit or Service, and alledge any Seiſin of 


* any Rent, Suit or Service, in the ſame Avowry or Cognizance in the Poſ- 


ſeſſion of any other, whoſe Eſtate he ſhall pretend or claim to have, above 


% fifty Years next before the making of the ſaid Avowry or Cognizance.“ 


And 


turn of King John out of Ireland, which was 12 Jobannis; and for Aſſiſes of Hale's Hiſt, of 
Novel Diſſeiſin, a prima transfretatione Regis in Normaniam, which was the Law. 132. 


or their Anceſtor or Predeceſſor, but only of the Seiſin or Poſſeſſion of 
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. Limitation of Actions. 


——— 


And it is further enacted by the ſaid Statute, par. 5. « That all For- 
« medons in Reverier, Formedons in Remainder, and Scire facias upon 
« Fines of any Manors, Lands, Tenements, or other Hereditaments, at 


+ Vide ina any Time hereafter to be ſued, ſhall be ſued and taken within fifty + Years 


502. n. te next after the Title and Cauſe of Action fallen, and at no Time after 
e the fifty Years paſſed.” _ | 

Alſo by the ſaid Statute, par. 6. it is enacted, That if any Perſon do 

* ſue any of the ſaid Actions or Writs for any Manors, Lands, Tene- 

% ments or other Hereditaments, or make any Avowry, Cognizance, 

e Preſcription, Title or Claim, of or for any Rent, Suit, Service, or 

* Page 502 other Hereditaments, and cannot prove that he or they, or his or their 

| « Anceſtors or Predeceſſors, were in actual Poſſeſſion or Seiſin of and in 

e the ſame Manors, Lands, Tenements, Rents, Suits, Services, Annuities, 

| „Commons, Penſions, Portions, Corodies, or other Hereditaments, at 

(a) In 8 Co. at any Time or Times (a) within the Years before limited and appointed 

tute is recited ©* in this preſent Act, and in Manner and Form as is aforeſaid, if the ſame 

thus: That © be traverſed or denied by the Party, Plaintiff, Demandant or Avowant, 

no Perſon or „ or by the Party, Tenant or Defendant ; that then, and after ſuch Trial 

Perſons ſhall « therein had, all and every ſuch Perſon and Perſons, and their Heirs, 

ga run a. hall from thenceforth be utterly barred for ever of all and every the ſaid 

vowry or Co. Writs, Actions, Avowries, Cognizance, Preſcription, Title or Claim 

nuzance for © hereafter to be ſued, had or made, of and for the ſame Manors, Lands, 

any Rent, Suit « Tenements, Hereditaments, or other the Premiſſes, or any Part of the 

8 « ſame, for the which the ſame Action, Writ, Avowry, Cognizance, 

vowry or Co- Preſcription, Title or Claim, hereafter ſhall be at any Time had, ſued 


nuzance, in or made.“ 
the Poſſeſſion | 


of his or their Anceſtor or Predeceſſor, &c. above forty Years next before the making of the ſaid Avowry 
er Conuzance,— [It's forty, in Com. Dig. 5 V. 502. ] : 


Note ; This Statute hath the uſual Savings for Infants, Feme Coverts, 
Perſons in Priſon and beyond Sea. | 


In the Conſtruction of this Statute it hath been holden, 
| That in a (5) Formedon in Reverter or Remainder, or on a Scire facias 
* b. on a Fine of ſuch Nature, the Demandant need not mention the Statute in 
5 5 in A- or der to make out his Title, but the Tenant, if he would take advantage 
vowry for of it, muſt plead it. | 


Rent, 
Moor 31. pl. 102. Rol. Rep. 50, 


"6. It hath been held, that this Statute, being in Reſtraint of the Common 


And. is, Law, ought to be conſtrued ſtrictly; and that therefore it does not extend 
Lit.Rep.342. to a Formedon in Deſcender, (c) Ceſſavit nor Reſcous. 

(c) Not to a Be | 
Cefavit for two Reaſons, 1. Becauſe this Writ is not compriſed within the Statute, 2. Becauſe the Sciſin 
of Services is not material nor traverſable in this Writ, Moor 44. pl. 135.——Whether it extends to a 
Penſion in the Spiritual Court, vide 3 Keb. 366, 392. Vent. 265. f See infra 503. whe Statute 
of 21 Jac. 1. c. 16. | 


8 Co. 64. b If A. by Deed indented, made a Feoffment in Fee to B. and his Heirs, 


2 = rendering 10s. per Ann. to A. and his Heirs, of which Rent A. or his 

3 Heirs, have not been ſeiſed within forty Years, yet the Heirs of 4. may 

Brownl. 169. diſtrain, &c. for the Statute muſt be intended in ſuch Caſes (d) only where 

378 bY before the Statute the Avowant was obliged to alledge a Seiſin; and that 
3 


4 was where the Seiſin was ſo material, and of ſuch Force, that though it 
ends not to a Was by Incroachment, yet it could not be avoided in an Avowry. 

new Rent | 

ereated by Act of Parliament, Cro. Car. 80, 81, 214. Lit. Rep. 42. Hetl. 28, 36. Jon. 233. 
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Suit or Rent, or any other annual Service, is a (4) good Seiſin of the Ho- Mich. 32. 


mage, Fealty or E or other accidental Services, a3 when in, — 5 Bl. Rep. 


Service or the like. 
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Kandaren of Actions. 
« « which ſhall 8 firſt deſcend o or accrue.to the las: 3 Aa in \ Defaule 
te thereof, ſuch Perſons ſo not entering, and their Heirs, ſhall be utterly 
6 extluged, and diſabled from ſuch Ken after to be made; any; Former 
= Law, Co ; 

„ Provided, That if any Perſon or Perſons that is or ſhall be intitled to 
« ſuch Writ or Writs, or that hath or ſhall have ſuch Right or Title of 
« Entry, be or ſhall be, at the Time of the ſaid Right or Title firſt de- 
en d, accrued, come or fallen, within the Age of one and twenty 
Tears, F eme Covert, Non compos mentis, impriſoned, or beyond the Seas; 
4c that then ſuch Perſon and Perſons, and his and their Heir and Heirs, | 
„ «ſhall or may, notwithſtanding the ſaid twenty Years be expired, bring 
404 his Action, or make his Entry, as he might have done before this Act, 
4 ſo as ſuch Perſon and Perſons, or his or their Heir and Heirs, wall 
s within ten Years next after his and their full Age, Diſcoverture, Coming 
ge 504 * of ſound Mind, Enlargement out of Priſon, or coming into this Realm, 
& or Death, take Benefit of and ſue forth the ſame, and at no Time after 

Ds en ten Tears. 


8 t the Conſtruction of this Statute it hath bas holder, gi 
1517 . That the Poſſeſſion of one Joint-tenant is the Poſſeſſion of the other, 


= 2 9 ſo far as to prevent this Statute, | 
5 45 . el That a (a) Claim or Entry to 2 the Statute of Limitations rauſt be 
fy d by pod the L and, unleſs there be ſpecial Reaſon to the contrary,” | 


fuck Claim or En d an Action muſt be menced ie ena Hamed the makin 
i. op : y and'Claim; and profecured with Len. —— of no Force to avoid the Statute. : 


Lutw. 781. Phat if Perſon be barret of lis Formedem, he © not thereby hindred to 

Hour and ſue his Right of Entry which afterwards accrues to him, no more than a 

Beurx. Perſon, who has ſeveral Remedies, wad om one of ws | is n 

* 339- thereby m ne che others. | 

| 2 Salk, 422. * 1 o. * | 3 OY ey | 

2 Salk. 421. If 4 1 had Poſſelon of Lands Fl twenty Years without nn 

PS” have anden B: 0 8 Poſſeſnon, upon which A. is put to his Een, though 

been twice ſo A 18 Plat n et the Poſſeſſion of twenty Tears ſhall be a good Title in 

ruled by Holt. Him, as if he ad il been in Poſſeſſion; becauſe a ; Poſſeſſion for twenty 
Tears is like a Deſcent which tolls Eatry, and gives a Right of Folfellion, 
which! is ſufficient'ts maintain an Ejectinent. 

Salk. 423. Thit if one Tenant in Common receives the whole Profits for twenty 

pl. 10. Fears or inore, yet this does not bat his Companion; for the Statute of 

Lieications v never runs againſt. a Man but where he is actually ouſted or 

diſſeiſed. by 

Moor 410. It had been ruled chat Copyh6lds are within the $tatute of. Limitations, 

| berauſe in Het made for the Preſervation of the public Quiet, and no 

Ways tending to the Prejudice of the Lord or Tenant, + . 

Comp. In- "Pt Ebilchaſtical Perſons are not bound by any of the Statutes of 1 

cumad. 429. tations, becauſe it would be a Bar Mis to evade the Sratores mace: to 
Pen their Alien ations. - | 


7 nc W8 


Ot 


PIrY add. 6 


Limitation of Actions. 


0 Df the Limitation of Time in regard to 
Actions on Penal Statutes, @_ 


Di the 31 Eliz. cap. 5. par; g. it is enacted, © That all Actions, Suits, All populze . 
« Bills, [177 a. 45 ormations, which ſhall be brought for any Aae wers 
« Forfeiture upon any Statute Penal, made or to be made, whereby the limited to a | 
« Forfeiture is or ſhall be limited to the Queen, her Heirs and Succeſlor 5 7. . 
« only, ſhall be brought within wo Years after the Offence committed, and c. 3. Which 8 
« not after two Years; and that all Actions, Suits, Bills or Informations, is repealed* © 
% which ſhall be brought for any Forfeiture upon any Penal Statute, made by this Sta- 
« or to be made, except the Statute of Tillage, the Benefit and Suit _- 
« whereof is or ſhall be by the ſaid Statute limited to the Queen, her Heirs 
« or Succeſſors, and 10 any other that ſhall proſecute in that Behalf, ſhall be 
„ brought by any Perſon that may lawfully ſue for the ſame within n 50 
Tear next after the Offence committed; and in Default of ſuch Purſuit. 


1 * * 


« that then the ſame ſhall be brought for the Queen's Majeſty, her Heirg © 


or Succeſſors, any Time within the #wo Tears after ' that Year! ented; sl 
« and if any Action, Suit, Bill, Indictment or Information, ſhall be brought 
« after the Time ſo limited, the ſame ſhall be void: And it is provided. 
4 that where a ſhorter Time is limited by any Penal Statute, the Proſecuu 

« tion muſt be within that Time.” LORE 320 
mation that ſhall be exhibited on any penal Statute, a ſpecial Note © 
<< ſhall be made of the very Day, Month, and Year of the exhibiting 
<< thereof into any Office, or to any Officer which lawfully may receive 


the ſame, without any Antedate thereof to be made; and that the . 


ot | 3 Pr „ AT a> 
« ſame Information be accounted and taken to be of Record from that LEE 
% Day forward, and not before; and that no Proceſs be ſued out upon 8 At. 
„ ſuch Information, until the Information be exhibited in Form aforeſald « 2 


4 Se. and that every Clerk, making out Proceſs (contrary to this Act, no 


44 ſhall forfeit 40 5s.” 


4 


« receive, file or enter of Record, any Information, Bill, Plaint, C6 
Hor Declaration, grounded on any penal Statute,” (being within the Pre 
« viſion of the ſaid Statute of 21 Fac.) until the Informer'or Relator Har 


Alſo it is further enacted by 21 Fac. 1. cap. 4. That no Officer ſhall 


tc that he believes, in his Conſcience, the Offence wis committed wirkiti adjudy-" 
Fear before the Information or Suit within the County where the ſaid. — that it..<; 
Information or Suit was commenced, C.- deere an 
8 3 5 aid ads; Ay a ad + 

without ſuch previous Oath, that yet the Proceedings on it are not erroneous. Cro, Car. 316. Er u. 
2 Inſt, 192. 4 Inſt, 272.——But Qære, whether the Court. ag Motion will not ſet aide ſach Proceſs as 
having iſlved contrary to the Directions of the Statute, Salk. 3767 pl. 19.—Ila AQions the Oath is 
not now uſed ; and guere, if in criminal Proſecutions ?] AT ee at > 30 BY 


* * 


| Df 1g 2 Wi 4 N 
In the Conſtruction of theſe Statutes. it hath been holden; That the 21 Salk, 372. 
Fac. 1. cap. 4. does not extend to any Offence created ſince that Statute; Pl. 1 3; | 
ſo that Proſecutions on ſubſequent penal Statutes are not reſtrained thereby, 5 Mod. 425. 
0} 1} eprry 


* 


but that Statute is to them as it were repealed pro ant. 

That if an Offence prohibited by any penal Statute be alſo an Offence: at Hob. 270. 
Common Law, the Proſecution- of ir, as of an Offence at Common Law 4 Mod. 144. 
is no way reſtrained by any of theſe Statutes. ene 

That if an Information tam quam be brought after the Year on a Cro. Car. 331. 
penal Statute, which gives one Moiety to the Informer, and the other to Cro.Jac. 366. 
the King, it is nought only as to the Informer, but good for the King. © #4 Dali. 
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By the 18 Eliz. cap. 5. par. 1. it is enated, © That upon every Infor- Page 503 
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Caſe, not having a Right to demand the Pen 
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ſhall extend to is hamper King's 1» wg or Foreſtalling, &c. but that every 
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Limitation of Actions. 


D); Of the Limitation of Lime. in ad to 


. Perſonal Actions, purſuant to the 21 i ac. I 
16. And herein, 


. 


th Of Aion of ahnt and Bey. = 


) Y the 21 Jae: I, cap. 16. Att Adtions of Trefpas Adacl Bir ? 
* tery, Wounding, Impriſonment, or any of them, ſhall. be com- 


emenced and ſued within four Years next after the Cauſe of ſuch Actions, 


& or Suits, and not after.“ 

It ſeems, that if a Man briogs- Treſpaſs f A beating 2 JETER per qued Salk, 206. 
ſervitium amifit, this is not ſuch an Action as is if * e of, the Pig 
ne. 0g founded on the ſpecial Damage. . : Ag La 1 

Ii to an Adiion of Agaule, Battery ald Im riſanmen 1 1 
pleads, as to the Aſſault, and Pity, ment, t 5 S Ty 85 gone” 
without SF on to the ante other OM. chan 9 ng the 
Words Tranſer Wigs it We eee Jy We 1 are an... Anſwer 
to » the Vel „ But the ge- 


$* 47 * 1 I Y * 
vs p 
neral Form 


9017 4 ad wy ud. often wr t6 ni Ko bade of te Fe aforeſaid, Qe. 


In hal for Amit and Barrgiy, che Defendant pended Non twlp. 2 Salk, 423. 
* ſex Annos by Miſtake, and not according to the Statute, which {> pl pl. 11, 

but four 33 and ow Wc it was adjudged an 1 Plea, for if hang 77 
it be conſidered as. at Common Law, chere was no ſuch, Plea ; if on t he 6 Mod. i 
Statute, the Act is not purſued; anch eh the Defendant could not take Iſſue on 8 8 880 
it, for uod eft culp. infra ſex amo is al Iſſue immaterial, becauſe it may 2 14. Raym. 


be the] 7 n 8 18 N Mt wap * annos. but guilty infra 1999. 8. C. 
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| By che 21 Jac. 1. — 16. par. 4. it i 510 That " aa dne n 
die Caſe for Wards dhall be commenced and reg withio 70. any 
A after the Word oben, 90d 90k: fer. % to e T ont D 


. the cee. of this. tad. of the, "ature it. <p hom 


155 * 


10 ande an ade, of Scandalum Mognatun is, 90 ie che Statue. „ Lit t. 
5. 


*. Thos u cd, 36 u bps r Geese Hir: för daf is der P Oro Car 141 
perly Slander, hot is Cauſe of Damage, 096 the S ader rene by the pps, 


- 
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m Is 20 denke NR Bit ↄdz lat (robert? 101 Ajudged. 
90 bee e unh BT Loni. SEES 330. Ionic. 8. C. adjudged. 
1875 . 1 
That if te eras ee RO | able,” wichour the N. 9 5 Sid. 95. 
7 alledging ſpecial Namage, aſthaugh a Lab enſyes, het in this Caſe the gaudi ver. 


Statute of Limitations is a good Bar 3; byt 5 Words at che Time of . 
. the f peaking of. them are not actionable, able, but a Fr 2 6 ols. $nſues, S. C. & wide 
B kacke, the Fact to big las. in Tor of 0 8 00 3 Mod. 171. 
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- Limitation of Actions. | | 


Sid. 95. As for calling a Woman Whore, by which ſhe loſt her Marriage ſeven 
Salk. 206. Years afterwards, the Statute is no Bar; for it is not the Words, but the 
r dvd ſpecial Damage, which is the Cauſe of Action in this Caſe. 
th . 7 \ L 6.83 2 gn 1 „ 2 = 05 Lg = 
uns yo — the Plaintiff to prove the ſpecial Damage; otherwiſe the Action would not have laid for 
the Words. ; EST avs 0 | 1 HS | 


Cro.Car.163. Alſo for calling a Man Thief, and procuring him to be indicted and 
Top/al and impriſoned for Felony, and the Defendant is found guilty of the Whole; 


_ the Statute in this Caſe ſeems no Bar, for the Action is not for Words 


the Branch barely, but is an Action upon the Caſe in nature of a Conſpiracy. 
of this Statute. . wp | 


* 


that ſays, that for ſlanderous Words the Plaintiff ſhall have no more Coſts than Damages, Sc. 


Sid. 95. That if an Action for Words, be founded upon an Indictment, or other 
| Matter of Record, it is not within the Statute, but ſuch Action may be 
brought at any Time. e ge BY: 5 3 
Keb, 820, In an Action for Words, the Defendant pleaded non locutus eſt verba 
91s. pradidda infra duos annos; and upon a ſpecial Demurrer it was objected, 
Lidiate and thar it ought to have been Non culp. infra duos annos ; for as it is it may 
_— be, the Defendant ſpoke the ſubſtantial! Words of the Slander, and yet did 


not ſpeak all the Words; and yet the Plaintiff could not have a Verdict 


upon this Iſſue; as in an Action of Debt for 107.: if the Defendant ſays 
Non Debet the 101. without adding nec aliquem inde denarium, it would be 


— 


naught; but the Court held the Caſes not alike; for in an Action of Debt, 


every Penny that ſtands in Demand is of equal Weight; but here the 
Action is founded upon the ſubſtantial Words only, and the verba prædicta 


7 


| ſhall refer only to them; and it was held well enough, 
3. Of Actions arifing upon Contraft and founded in Maleficio: 
1. Of what Nature er Degree the Action muſt be ſo as to be bar- 
| red by the Statute. Re To | 


% 


"hy | . STE. | ; 10 2610112 3 8 bl | 1 2 | 
By the 21 Jac. 1. cap. 16. par. 3. it is enacted, That all Actions of 


*« Treſpaſs Quare Clauſum fregit, all Actions of Treſpaſs, Detinue, Action 
« ſur Trover, and Replevin for taking away of Goods and Cattle, all 
« Actions of Account, and upon the Caſe, other than ſuch Accounts as 
ic concern the Trade of Merchandize between Merchant and Merchant, 
« their Factors or Servants, all Actions of Debt grounded upon any 
« Lending or Contract without Specialty, all Actions of Debt for Ar- 


<« rearages of Rent, and all Actions of Aſſault, Menace, Battery, Weund- 


* ing and Impriſonment, or any of them, which ſhall be ſued or brought 


<« at any Time after the End of the then Seſſion of Parliament, ſhall be 


« commenced and ſued within the Time of Limitation herein' aftef ex- 
* preſſed, and not after; that is to ſay, the ſaid Actions upon the Caſe, 
« (other than for Slander) and the ſaid Actions of Account, and the ſaid 
% Actions for Treſpaſy, Debt, Detinue and Replevin for Goods or 
« Cattle, and the ſaid Action of Treſpaſs Quare clauſum fregit, within 
t three Years next after the End of the then Seſſion of Parliament, or 
« within fx Years next after the Cauſe of ſuch Actions or Suit, and not 
«after; and the ſaid Actions of Treſpaſs of Aſſault, Battery, Wounding, 
<« Impriſonment, or any of them, within one Year next after the End 
« of the then Seſſion of Parliament, or within four Years next after the 


* Cauſe of ſuch Actions or Suit, and not after; and the ſaid Action upon 


70 "he 
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ding, 
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imitation of Actions. 


ae the Caſe for Words, within one Year after the End of the 


—_— — kd. 9 


ä . 1 E 


Ah. 


then Seſſion 


OY B ³ 4a 


* of Parliament, or within 2 Years next after the Words ſpoken, and 
« not after. | ETA Sf 


„ Nevertheleſs, that if in any the ſaid Actions or Suits Judgment be 
given for the Plaintiff, and the ſame be reverſed by Error, or'a Verdict 
«« paſs for the Plaintiff, and upon Matter alledged in Arreſt of Judgment, 
the Judgment be given againſt the Plainciff, that he take nothing by his 
« Plaint, Writ, or Bill; or if any the ſaid Actions ſhall be brought by 
« Original, and the Defendant therein be outlawed, and ſhall after (a) (a) Whether 
reverſe the Outlawry, that in all ſuch Caſes, the Party Plaintiff, his Heirs, reverſed by 
* Executors or Adminiſtrators, as the Caſe ſhall require, may commence ＋ wee 

a new Action or Suit from Time to Time, within a Year after ſuch ae _ 
Judgment reverſed, or ſuch Judgment given againſt the Plaintiff, or Cro. Car. 

« Outlawry reverſed, and not after. 5 „„ | 

« Provided, That if any Perſon or Perſons, that is or ſhall be intitled Winch. 82. 
to any ſuch Action of Treſpaſs, Detinue, Action ſur Trover, Replevin, Jon. 3122 
« Actions of Accounts, Actions of Debt, Actions of Treſpaſs for Aſſault, | 
« Menace, Battery, Wounding or Impriſonment, Actions upon the Caſe 
* for Words, be or ſhall be, at the Time of any ſuch Cauſe of Action, 

e given or accrued, fallen or come, within the Age of Twenty-one Years, 

« Feme Covert, Non compos, impriſoned, or beyond the Seas; that then 

4 ſuch Perſon or Perſons ſhall be at Liberty to bring the ſame Actions, ſo 

as they take the ſame within ſuch Times as are before limited, after their 

* coming to or being of full Age, diſcovert, of ſane Memory, at large, 
« and returned from beyond the Seas, as other Perſons having no ſuch -' - * 
// „„ 
Here we ſhall conſider and ſer down ſuch, Caſes, about which there 


hath been any Conteſt, as to the Actions bein Se on a Contract 


* or Lending, as the Statute ſpeaks; thoſe by (5) Specialty, as all others of Page 509 
1 ' * k b ; * . $3 1 k i a WY 2 vx x j . 3%} s 
a ſuperior Nature, being plainly excepted out of the Statute. , _. (3) — tho 
; 1 1 nn N . 9 «+ x Ct Rp # ers © 29.4 a: Dd 3.5 Oo $8. 14145 a on or : 
Specialty be out of the Statute, yet it ſeems to be the Practice at this Day, where an Action is brought 
on a Bond of twenty Years ſtanding, and on which no Intereſt has been paid for that Time, to admit the 


Defendant, on a Plea. of olvit ad diem, to give this Matter in Evidence, which, from the Length of 


Time, will be Preſuniptive Proof of Payment,——$0 in Chancery, an Obligee on a Bond of twenty 


Years ſtanding was refuſed any Relief. Chan. Rep. 78, 88, 106, 


And to this Purpoſe it hath been adjudged,' that an Action of Debt on Cro.Car.514, 


the 2 & 3 E. 6, cap. 13. for not ſetting out Tithes, is not within the Sta- — * 

tute, the Action being grounded on an Act of Parliament, which is the Sand. 38. 

higheſt Record. 5 ; . „ 23 7 11 oo Bd..Obh.- 
an een OY Sud. 305, 415: Keb. 95. 2 Keb. 462. 


* 


* #. % 


o it hath been adjudged, that an Action of Debt for the Arrearages of Hutt. 109. 
Rent reſerved on a Leaſe by Indenture is out of the Statute, the Leaſe by — and 
Indenture being equal to a Specialty. „ 


e | | S. C. cited. 
2 Sand. 66. S. C. cited, and S. P. admitted; and there ſaid, that the Statute extends to Rent reſerved on 
Parol Leaſes only. | | 


Alſo it hath been adjudged, that an ARion of Debt for an Eſcape is Sand. 37. 
not within the Statute, not only becauſe it is founded in Maleficio, and * ver. 
ariſes on a Contract in Law, which is different from thoſe Actions of Debt 17 


Lev. 191. 


on a Lending or Contract mentioned in the Statute, but alſo becauſe it is g, C. adjudg · 
grounded on the 1 R. 2. cap. 12. which firſt gave an Action of Debt for ed. 


3 5 "64  - 2 Keb.gz. 
8. C. and Sid. 305. S. C. where it is ſaid, that an Action on the Caſe, For an Eſcape is within the Sta- 


tute ; and by Wyndam, Debt upon a Tally is not within the Statute. | 


% 
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383. and Title E/cape. . An 100 


2 Mod. 212 


ed. 


\ 


—_————— 
—— 8 8 —__—__—_ ” 


Limitation of Actions. 


(a) For this àn Eſcape, (a) there being no Remedy for Creditors before but by Action 
vide 2 Inft. on the Caſe. | | ff. , anvfe;otrnetÞ Jos 


Mod. 245. So ĩt hath been adjudged, that this Statute cannot be pleaded to an Action 
Cockram ver. of Debt brought againſt a Shetiff for Money by him levied on a Fieri Fa- 
Welly 212-" cis, becauſe the Action is founded in Maleficio, as alſo upon the Judg- 
Rep. 79 S. C. ment on which the Fieri Facias iſſued, which is a Matter of Record, We 
See 8 Mod, 171. Will. Rep, 742. pl. 214. 2 Will. Rep. 144+ pl. 31. 2 Ld. Raym. 852, 935, 1204. 
alk, 351, pl, 11. Carth. 153. $5 Mod. 308. 1 80 e e 79 

2 Sand. 64. Tt. hath, been adjudged, that an Action of Debt on an Award under 
Sid. 415- the Hand and Seal of the Arbitrator, though the Submiſſion was by Parol, 
Cs is not within the Statute ; for though in Strictaeſs the Award cannot be ſaid 
497, 533. to be equal to a Specialty, yet by being under Hand and Seal it becomes 
S. C. Matter of that Nototiety, that it cannot be liable to any of the.Jncon- 

veniencies the Statute was made to prevent; ſuch as Perjury in Witneſſes, 


” 7 


* * % 


and the Oppreſoh of Defendants when their, Witneſſes are dead, or 
Vouchers loſt ; alſo it was never jntehded that the, Statute ſhayld extend 
to all Kinds of Actions of Debt, but only to thoſe which aroſe. on? 
„ , prone rignee ape 
adjudped, that the Statute does not extend to the Writ De 


ſe on a Con- 
Hutt. 100. It hath been: , that the? does not extend Writ 
Sherwin and rationabili parte bonorwan, founded on the Cuſtom, of Noctingham, although 
Ti Rep zu. It conclude in the Detinet ; for this is an original Writ in the Regiſter; 
. P. 341. Tia ©! q $5 Ji Ide it h "v7 bd 8 2% TEE; diffe EN f th e 
S. C. adjudg- and though r cnc dude in t e elmet, is yet. a differe t Action to the com- 
ed. Sand. 37. mon Action of Derinue mentioned in the Statute, which being frequent in 
2 Sand. 64. Practice, is the Detiaue plainly intended by the Statute, and not, this 
8. C. cited, T5316. EOETET2 RAC OM Ox ok HSGOD vl af of iff 
aud adninzs Which. being founded ön a Cuftoih ſeldo 7 5595 gh the Statute f 
we Law: Derogatioh of rhe ot meg Law, it ought tb be coaftived an 
2 Keb. 536, An Action of Debt for a Fine of a Copyholder is not within the Sta- 
r . Hf for 900418 505 Jo 30 ad vileion 
2 Vern. 540. If a Man recovers a Judgment or Sentence in France for Money due to 
per Curiem, him, the Debt muſt be conſidered here only as u Debt by fimple Contract, 


| ant! the Statute of Eimitations will run upon it. 
Page 510 It ſeems, that to an Aſumpſit brought by the Aſſignees of a Bankrupt 
2 1-21. 160. for a Debt due to the Pankrupy, this Starute is a good Bar; for though 
Comb. 102 the Alignment is by Force of ati Act of Patliament, yet the Allignees 
tand only in the place of the Bankrüpt, and can haye no other Right dor 
_ . . ĩ nt On Ro as, 4 94% 
3 Lev. 367. It hath been adjudged, that this Statute is a good Plea in Bar Wan" 
_— /ſump/it brought by an Attorney for his Fees ; for though the Attorney 
Thani. be of Record, yet his Fees are not. . 


— 


c 2 
4 911511 * 


Carth. 3. E.. It hath been adjudged, that this Statute is a good Bar to an. Action 


new ver. Ax- brought againſt rhe Drawer of a Bill of, E xchange ; and that ſuch. Bill is 
2 Re not of as high a Nature as a Specialty, (5) neither is it within the Excep- 
(20 adjudg- tion in the Statute relating to, Merchants Accoumts. 


9 * 


1 
. # +. 
enn, 
0 „% 3 * 


2. Whether a Truft or Equitable Demand be within the Statute. 
x | Folens l 2, Std ico. 201 une gl: nidaiw 36; 


March 129. It ſeerns clearly af feed, thut though the Statutes of Limitations bind the 


2 Salk. 2244 Courts of Equity, that yet a Truſt is not within theſe Statuts. 


8 And therefore where the Plaintiff, who was the Son and Executor of 


20. Sir Ed. Ch. Juſt. Hegth, who was made Ch. Juſt, a Oops Juring the Difference 


ward Heath between the King and Parliatnent, but never ſat ät 


| ay ale, exhibited a Bill againſt the Defendants, Prothonotaries of the K, B. at thac 


3 Time, 


* 


Limitation of Acttons. 


Time, to have an Account of the Money, &c. recejved by them during 2 Ld. Raym. 
that Time by an implied Truſt Virtute efficiiz to which the Defendants 124. 
83 a Statute of Limitations ; but upon Argument the Plea was 
over-ruled. 

So where the Plaintiff exhibited a Bill to have an Account of Money 2 Chan. Ca. 
received by the Defendant from his Father, (whoſe Executor he was) 26. Seiden 
who gave it to him to compound for his Eſtate, ſequeſtered for Delin- ver-Feldnan 
quency at Gold/mith's Hall, and it was ordered accordingly, the Court de- 5 
claring it a Truſt, and therefore not within the Statute of Limitations. 

So where my Lady Hollis lent 100 l. and in the Note which was given 2 Vent. 


for it Mention was made, that it ſhould be diſpoſed of as my Lady ſhould . 


direct; and a Bill being exhibited for it, the Court held it a Depofitum or 
Truſt, and decreed Pay ment of it; though otderwiſe it had been barred by 
the Statute of Limitations. 3 
A Charity is not barred by Length of Time, nor within the Statute of 2 Vern. 30997 
Limitations. | | 
So it hath been held, that a Legacy is not within the Statute of Limi- Vern. 256, 

tations. 5 | 

It ſeems to be the Doctrine of Courts of Equity, that Mortgages are Chan. Ca. 
not within the. Statute of Limitations, yet where a Man comes in at an 102. but now 


old * it hath been ſometimes decreed, that the Poſſeſſor ſhould ac- by the Ge. 


count no farther than for the Profits made in his own Time, to diſcou- 8 
rage the ſtirring in ſuch dormant Titles; alſo the Courts have allowed of Mortga- 
Length of Time to be pleaded in Bar, where the mortgaged Eſtate hath 7 is expteſ⸗ 
deſcended as a Fee without Entry or Claim from the Mortgagor, and where ly limited to 
the Poſſeſſor would be intangled in a long Account; and in theſe Caſes the 3 
= of Limitations hath bern mentioned as a proper Direction to go Title More- 
"ME | | | 1 8 3 gages. 
| | + Vide poft 
Ars Ne 


| *3. At what Time the Right of Action Mall be ſaid to have accrued, * Page 311 


before which the Statute can be no Bar, 


This Statute canot be a Bar, unleſs the ſix Years are expired after there Godb, 4375 


| hath been compleat Cauſe of Action z as if a Mao promiſe to pay 107. to 


7. & when he comes from Rome, or when he marries, and ten Years after 
. marries, or comes from Rome, the Right of Action accrues from the 
happening of the Contingency, from which Time the Statute ſhall be a Bar, 
and not from the Time of the Promiſe, | 
So in an Action on the Caſe, wherein the Plaintiff declared, that in Godb. 487. 


| Conſideration that he would forbear to ſue the Defendant for ſome Sheep — 2 


killed by his the Defendant's Dog, the Defendant promiſed to make him Buroughs, ada 
Satisfaction upon Requeſt, and that ſuch a Time he requeſted, &c. and judged. 


it was held, that the Right of Action accrued from the Requeſt, and 


not from the Time of killing the Sheep; and that therefore the Defend- 
ant could not plead the Statute of Limitations, the Requeſt being within 
ſix Years, though the killing the Sheep, and Promiſe of Satisfaction, was 


long before. 


So in Aſumꝑſit, in conſideration that the Plaintiff would deliver to Lev. 48. 
the Defendant ſuch a Deed, the Defendant promiſed, that he would re. V, ebb and 
deliver it to him on Requeſt, and alſo in conſideration that he had, 3 6g. 
upon Requeſt, delivered to bim another Deed ; the Defendant promiſed to Keb. 157. 
pay him 407. and alledges, that he had delivered to him the firſt Deed, S. C. 
and although at ſuch a Day afterwards he made Requeſt, yet he had not 
re-delivered the firſt Decd, nor paid the 407. the Defendant pleads the 
Steture of Limitations, and that he did not promiſe within ſix Years be- 

Voll. 7H fore 


Ki 


Vern. 45 6. 


* . * 
* * "Y * —— * 


TY 


nn... 


7250 and the Plaintiff demurred, and held no Plea; for the Defendant cannot in ſuch 
0 %n. 


For his Cale plead Non aſſumpfit infra ſex annos; (a) but Aio non accrevit infra 
ou), Vs ſex 'annos z for it is not material when the Promiſe was made, if the Cauſe 


191. of Action be within ſix Vears, and the Dieting might be long afterwards. 
3 Keb. 613, wo | | e, os rt ie e 


1 e them after; and within fix Years of the Aion brought, the Executor de- 
wich. Mn mands the Goods, and the Heir refuſed os let | hi m haye them * whereu Jon 
Ld. Raym. Trover was brought, and the Statute of Limitations pleaded; And per Cur. 
283, 838, 

1099, 1101. 


c A . 
172, 289. verſion in the Caſe, was within the ſix Tears; and (5) if a Trover before 
Will. Rep. fix Years, and a Converſion after, the Statute cannot be pleadet. 
742. pl. 214. + „ & 7 ARE $9 7-5 IN * „ nen 10 * 1. 5 + 5 5 TS 
2 Ld, Raym. 851, Salk. 35 1. pl. 11. Stra. 556, 2 Stra. 736, 907. Fitzgib. 170. Barnard. X. B. 
335. (5) But for this vide Cro. Car. 245-6, 333. Jon. 252. 3 Mod. 111. bt 


| 


. EF þ [1 * . 


11 In an Action upon the Caſe againſt an Executor, the Plaintiff declares; 
or that upon a Marriage Treaty it was agreed between the Plaintiff and 
— 2 wal - Teſtator, that he ſhould pay to the Plaintiff 100 J. and whilſt that 
Body ap- ſhould be unpaid he ſhould pay the Plaintiff 10 J. per Ann. which Agree- 


pearing for ment was made ' Anno 1619, and the Action was, brought for all the 


the Defen- 


Arrears by the Space of Twenty-eight Years. The. Defendant pleaded 
* | * the Statute of Limitations ;'and on Demurrer it was held, that all 
Page 512 could not be barred by the Statute; and therefore the Plaintiff had Judg- 
ment. eins Th 8046S T3 IU nn ene e nne 7 233 
2 Salk. 420. Treſpaſs for imprifoning him, and detaining him in Priſon from 32 
pl. 3. Car. 2. till the 3d of April 4 Jac. 2. The Defendant pleaded as to all till 
Coventry ver. 32 Car. 2. ſuch a Day, Non culp. infra quatuor annos, and as to the Reſt, 
Apſ'y, W. 3 à Phaint, and Capias iſſued; the Plaintiff demurred; Es per Curiam, thoug 
= . Impriſonment be complained of as one continued Impriſonment, yet de 
Comb, 26. Defendant may divide the Time, and plead the Statute as to Part; and the 
Plaintiff may reply the Continuance; therefore as to this, Judgment was 
given againſt the Plaintiff upon his Demurrer, but for him as to the Reſt, 
becauſe the Capias was awarded by the Court ex officio, and it did not ap- 
pear that the Defendant meddled in it. eee Si 


| 6 Mod. 26, In Caſe of Seamen, the Duty does not ariſe from the Contract, but 


from the Service done; and therefore though the Contract were above ſix 
Years, and any Part of the Service within that Time, it is out of the 
Statute. . F 


4. In what Court the Demand muſt be made, or what Courts are 
* ah 115505121 Sen by ile dg mt. 


* 
4 * 
- we 


March 129. lt is clearly agreed, that the Statute of Limitations is a good Plea in a 


pl. 13- his Anſwer, alſo to ſay, that he has paid the Money, becauſe otherwiſe 
| „ i 5 4 Ws ans oy 


INI VENT WER 


" Limitation of Actions, 


_ OWE 


the Court ne ſuppoſes” a Truſt between "Y Plaintiff we Defendant, and ihn Wer 
the Money is a Depofitum' in the Hands of the Defendant for the Benefit ß 
the Plaintiff; and low: CERET of Limitations, as has been obſerved, does 
not reach Truſts. 1e, 55 

But it ſeems to besgted that the Statute of Litnltatons is no Plea in 6 Mes. 25. 
the Court of Admiralty, or Spiritual Court, where they proceed oda Zu, 
to their Law, and in A Matter in which they have Conuzance. 57 7 * 


| e445 Keb. 66, 
202-1 i Veuk: — | SY 3 3. Salk. 975 2 Bol. 8 350. pl. 10. 3 Mod. ow, Garth. 166, 
518. „ agh 153, 398, 632, 576, 639, 650, 739. 2 Id, Raym. 838. 8 Mod. 359. 10 Mod. 
263. 11 Mod. 43. pl. 4. Ld. Raym. 1264. Vern. 73, 256, 456. 2 Vern. 141, 235, 549, 694+ 
12 Mod. 40. Comb. 135. . K 


* 
— 
2401 


Therefore it hark been "OPRY wig ri a Suit oþoh 2 Contract ſuper e 6 Mod. 26. 
allum mare, no Prohibition ſhould go upon their Refuſal of a Plea of the 
Statute of Limitations. 

So it has been held not to be pleadable to Proceeding in the Spiticual 2 Salk. 424: 
Court, pro violenta manuum injectione ſuper Clericnm, becauſe the Zroceeding Pl. 12. 
is pro reformatione morum, and not for Dam | 

It has been doubted, whether, to a Suit in the Aa for Marivers '2 Salk. 424. 
Wages; this Statute: is: a good Plea; becauſe. it is ſaid, that this is a Matter pl. 12. 

properly determinable at Common Low: ; and the allowing, the reg dr 6 n 25. 
| Furiſdittion therein, only a Matter of Indulgence; n N Us 

But this is nom ſettled by the 4 5 Ann. capi 1 612 by which i it is 
enacted, That alli Suitt: and Actions in the Court of Admiralty for Sea- 
4 mens Wages, ſhall be commenced and ſued within ſix Years next after 
ap the Cauſe of en Sula or A ont ſhall ede, and not t after. 


T ; £ <q. +> — FF. 3x: © +4 ** S 1 5 x as AS... 4 p * — 
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(© Ot the Eſteltlont in "ihe" Statiite 21 5 1. es 


cap. 16. and det will fave a Bar thereof : 
And herein, N 8 


6: * 
215 ” TEL 4 18 Tex ot 4: . 1 35 „ „ 
91 5 J. i © $1143» & fv * * 


301109 Us Aha 7 


x What Adtions ate within 1 "Re of the Statutes, | 


8 to this it hath been ** that the laſt Proviſo i in hs Statute not Cro. Car. 245, 


| only extends to thoſe Actions therein enumerated, but alſo to an 4/- 333. 4 
ſumpfit, though not mentioned, and to all other Actions on the Caſe; being ; Mog. 


of equal Miſchief, and plainly virgin. the bazon of the Legiſlature. $ 3 i. 


See Fitzgib. 
ND 170, 289, 290. 4 © Raum. ry 155 oy $56... © Stra. 719. 2 Id. Raym. 1427. Barnard 12 . 
a Stra. 550. Sid. 535 60. Style 126 aym. 1441. 2 Stra. 737, 907. Barnard K. B. 335. 
Fitzgib. 170. 2 Stra. 121. 710 Mod. 20655 313. 12 Mod. 444, 486, 568, 579. Ld. Raym. 432. 
Debt upon Eſcape i is out of the Statute; Saund. 37. but an Action on the Caſe for an Eſcape is not. 
Sid. 395. my is Debt wt not aps out of, od 5 for theſe are not Ryo upon any Contract. 


8 
7 


2. Of the Exacption o relation to lofunts Ge. 

As to o this it bath been holden, that the Statute being general, Infants had Lev. TH 

been ineluded, had they not been particularly excepted. | 
It hath been holden, that if an Infant, during his Infaney, by his Sur. 2 Sand. 121. 

2 brings an Action, the Defendant cannot plead the Statute of Limita- 

tions; although the Cauſe of Action acerued ſix Vears before, and the 

Words of the Statute are, That FOE bis coming ef Ae, &c. It 


2 Vern. 456. 


1 „ , 
' . 
3 2 6 * > e Side. Me. its ac 
— — — 7 
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Abr. Eq. 304 It hath been held in Chantery, that if one receives the Profits of an Iafant's ' 
Lockey verſus Eſtate, and ſix Years after his coming of Age he brings a Bill for an Ac- 
SOPs count, the Statute of Limitations is as much a Bar toſuch a Suit, as if he had 
brought an Action of Account at Common Law]; for this Receipt of the 
ons of an Infant's Eſtate is not ſuch a Truſt as, being à Creature of the 


: 4 Equity, the Statute ſhall be no Bar to: for ant have had his 
l | 


frre 


Action of Account againſt him at Law, and therefore no Neceſſity to come 
into this Court for the Account, for the Reaſon why Bills for an Accoun 
are brought here, is from the Natune of the Demand, and that they may 
have a Diſcoyery of Books, Papers, and the Party's Oath, for the more eaſy 
taking of the Accdunt, which cannot be ſo well done it Law ; but if the 
Infant lies by for ſix Years after he comes of Age, as he is barred of his 
Action of Account at Law, fo ſha he be of his Remedy in this Court. , 


3. Of the Exception in relation to Merchants Accounts. 


Jos. 48%, _ - As to the Exception relating to Merchants, it hath been a Matter of 


© 2 Ssad. 1g, much Controverſy, whether it extends to all Actions and Accounts relating 


125,” to Merchants and Merchahdize, or to Actions of Account open and current 
Lev. 287. only, the Words of the Scacute being, bat all Actions ef Treſpaſi, 8&tc. all 
3 Addions of Account and upon cbt Caſt, at ber thus ſuch Accounts ns concern the 


Vent. go. Trade of Merchants 1 fo that by. the Words, other than ſuch dFions, not he- 


Mod. 270. ing faid Actions of Account, it has been inſiſted that all Actions concern 
But it is now ſettled, that Accounts open and current only are within the 
_—_ _ Statute ; and that therefore, if an Account be ſtated and ſettled between 
pony Merchant and Merchant, and a Sum certain agreed to be due to one of them, 
if in ſuch Caſe, he to whom the Money is due, does not bring his Action 
within the Time limited, ke is barred by the Statue. 0 
Page 514 So it hath been adjudged, that by the Exception in the Statute concern- 
Carth. 226. ing Merchants Acedunts, h6 other Actions are excepted but Actions of Ac- 
count. . 1 
Carth. 226. Alſo it hath been * that Bills of Exchange for Value received, 
are not ſuch Matters of Account as are intended by the Exception in the 
Statue uf BIT... 


4. Or che Exception in relation to Perſons beyond Sea. 


Cro.Car.z45, It ſeems to have been agreed, that the Exceptions as to Perſons being be- 
33> yond Sea, extends only where the Creditors or Plaintiffs are ſo abſent, and not 
Jon. 252. * Debtors or Defrndants, becauſe the firſt only ate mentioned in the Sta- 
bed, 21. tute; and this Copſtraction hath the rather prevailed, betaule it was reput- 
ü which K 
pl. 1. But as the Creditors being beyond Sea is ſaved by the 21 Jar. t. rap. 16. 
_ - ſo now by the 4 & 5; Ann. cap. 16. it is enacted, That if any Perſon or 
But now 4 & *©* 2 againſt whom _ ” ſhall — Cauſe of Suit or Action 
5 Ann. c. 16. * for Seamens Wages, br aghinit hem Were hall be any Cauſe of Action 
Sock. 19. al- « of Treſpaſs, Detinue, Action ſur Trover or Replevin, for taking away 
ters tas Cage tongs br Cbatrek, or of Aion ef Account, or upon the Cad or of 
of the De- *©* Debt Franca upon any ary Tiger withour Specialty, 
fendaris de. Hebt for Artearages of Rent, of Allkult, Menace, Bartery, W unding 
E avoid the Statute. | Vin. Abr. 236. pl. 5. B e eee 
2 a . 5 oe : \ 


"y 4 # , 7 
5 5 4.4 — ho ? 
14 « and 
% $144 * 
>” 
r 


ä 


\ 4 
— —— — ** — AC a as - "Is R 
I. | | 
” - * d 5 N Ig % ? 
8 Oy er” REY * . o .» 


„and Impriſonment, of any of them, be, or ſhall be, at the Time of any 
« ſuch Cauſe of Suit or Action given or accrued, fallen or come, beyond 
the Seas, that then ſuch Peron or Perſons, who is or ſhall be intitled 
to any ſuch Suit or Action, ſhall be at Liberty to bring the ſaid Actions 
*« againſt ſuch Perſon and Perſons after their Return from beyond the 
Seas, within ſuch Times as are limited for the bringing of the ſaid Ac- 
« tions by the 21 Jac. 1. cap. 16.“ 5 1 5 . 


n 


5. Where no Exeeutor or Adminiſtrator to ſue er be ſued. 


If A. receives Money belonging to a Perſon who afterwards died Inteſtate, — RR | 
and to whom B. takes out Adminiſtration, and brings an Action againſt A. Curry verſ. 
to which he pleads the Statute of Limitations, and the Plaintiff replies, and Stephenſon. 

ſhews that Adminiſtration was committed to him ſuch.a Year, which was ”= 555. 

infra ſex Annos z though ſix Years are expired ſince the Receipt of the Mo- P'; 3: 

8 2 » 5 0 . . . Mod. 376. 

ney, yet not being ſo ſince the Adminiſtration committed, the Action is Latch. 335. 

not barred by the Statute. |, | | . 8. C. : 
VVV „ So £5 In which laſt 

Book it is ſaid, that Holt was of Opinion, that the Adminiſtrator ſhould have fix Years from the Time of 

granting Adminiſtration, according to Sanford's Caſe cited in Saffin's Caſe, Cro, Jac. 60, 61. but in the 

principal Caſe there was Judgment againſt the Plaintiff on another Point, Ld, Raym. 838, 15 10. 

Fi 130. 10 Mod. 104, 205, 294, 330. 2 Stra. 871, 1220. | 1 


It is ſaid in general, that where one brings an Action before the Expira- 2 Salk. 424. 
tion of fix Years, and dies before Judgment, the fix Years being then ex- Hl 13· 


P 

pired, this ſhall nor prevent his Executor F. 3838 

U | | | A Caſe. 
But if an Executor ſues upon a Promiſſory Note to the Teſtator, and dies Irin. 5 Geo 
before Judgment, and fix Years from the original Cauſe of Action are actu- 2, Wilcox 
ally expired, and the Executor of the Executor brings a new Action in four and Huggins. 
Years after the firſt Executor's Death, the Statute of Limitations ſhall be a Bernard. 
Bar to ſuch Action; for though the Debt does not become irrecoverable, * * 
by an Abatement of the Action after the ſix Tears elapſed by the Plaintiff's 2 * — 
Death, yet the Executor ſhould make a recent Proſecution, to which the 
Clauſe in the Statute, that provides a Tear after the Reverſal of a Judgment, 
Ec, may be a good Direction; or ſhew that he came as early as he could, 
becauſe there was a Conteſt about the Will, or Right of Adminiſtration; 
for the Statute was made for the (a) Benefit of Defendants, to free them Page 51 
from Actions when their Witneſſes were dead, or their Vouchers loſt. (a) That the 


8 7 | | Statuteof Lis 
mitations was one of the beſt of Statutes, and the Pleading thereof no Diſparagement to any Body: Per 
Holt C. ]. 7 Mod. 12. | | 


i If there is no Executor againſt whom the Plaintiff may bring his Action, 2 Vern. 695. 
he ſhall not be prejudiced by the Statute of Limitations, nor ſhall any 
Laches in ſuch Caſe be imputed to him. 5 | 


6. Where no Juriſdiction to ſue in, or where hindered by ſome 
25575 gl Authority. 8 | 
» Ir ſeems agreed, that there being no Courts, or the Courts of Juſtice be- Keb. 157, 
ing ſhut, is no Plea to avoid the Bar of the Statute of Limitations ; as Ler. zi, 
where after the Civil War an Aſumpfit was brought, and the Defendant (1% _ 
pleaded the Statute of Limirations; to which the Plaintiff replied, that a ; 3 
Civil War had broke out, and that the Government was uſurped by certain pl. i. 


Vol. III. 2 Traitors 


renn * —_ 


(4) In Plow. Traitors and Rebels, which hindred the Courſe of Juſtice, and by which 
1 9. b. that the Courts were (5) ſhut up, and that within fix Years after the War ended 
. | Things bap- he commenced his Action; and. this Replication was held ill; (e) for the 


ber ins ede Statute being general, muſt work Upon all Caſes which are not exempted 


Neceſſity, thoꝰ by the Exception. | 1 
they be a- e . 3 | ks RE 
gainſt the Common Law, or an AR of Parliament, ſhall not he prejudicial. Therefore to ſay the Courts 
were ſhut, is a good Excuſe, on Voucher of Record, Bro. Tit. Failer of Rttored —S0 in the Times of 
Domeſtic War, when the Courts of Juſtice are ſhut, a Deſcent ſhall not take away an Entry, though the 
Diſleiſin was in Times of Peace; for then the Diſſeiſſee would be without all Remedy, there being no 
Courts open to bring his Action in. Ca. Lit. 249. (e) In ſome Books it is ſaid, that the Defendant 
rejoined, and ſet forth the Act of Oblivion, and that for Confirmation of Judicial Proceedings ; and for 
this Reaſon alſo the Replication was held ill, Keb. 157. Lev. 111. Sk 


3 Lev. 283. And in Confirmation of this Doftrine we find, that an Act of Parlia- 
ment was made 1 V. & M. whereby it is ena&ed, that from the 1oth of 
December (which was the Day that King James departed, till the 12th of 
March 1688, when King William aſſumed the Government) ſhall not be 
accounted any Part of the Time within which any Perſon by Virtue of the 
Statute of Limitations might bring his Action; but that he ſhall have ſo 
much Allowance of Time as is from the 1oth of December to the 12th of 
| March for bringing his Aclio n. | 
Lev. 31, 111. It is clearly agreed, that the Defendang's being a Member of Parliament, 
Carth. 136, and intitled to Privilege, will not ſave a Bar of the Statute ; becauſe the 
137. e might have filed an Original without being guilty of any Breach of 
. Privilege. 5 bad Ste Be "49 81 Fay at. l . 
Vern. 73, 74. It is ſaid, that if a Man ſues in Chancery, and, pending the Suit there, 
But it ſeems the Statute of Limitation attaches on his Demand, and his Bill is afterwards 
_ _ diſmiſſed, the Matter being properly determinable at Common Law ; in 
mut aon ſuch Caſe the Court will preſerve the Plaintiff's Right, and will not ſuffer 


equitable 
equi” the Statute to be pleaded in Bar to his Demand. * 
ſtances at- . . . N KO 10 
tending his Caſe; and therefore in 2 Chan. Ca. 217. it is ſaid, that unlefs the Plaintiff was ftayett by 
tome Ad of the Court, as InjunRion, Qc. the Court will not interpoſe, = eee 


sid. 228. If the Statute of Limitations be pleaded to an Action, the Plaintiff to 

3 Keb. * ſave his Action may reply, that he had commenced (c) che duft in an inferior 

le Court within the Time of Limitation, and that it was removed to efmin- 

PO fer by Habeas Corpus; and this ſhall be allowed by a favourable Conſtruc- 

* Page 516 * tion of the Statute of Limitations; although in Strictneſs the Suit is com- 
Lev, 143. menced in the Court above, when it is removed by Habtas Corpus. 
8. C. but 7 5 | min 


ſame Point does not appear. (e) The Plaintiff muſt aver, that the Cauſe of Action in the Court . 
and that removed, is the ſame, Cro. Car. 294.— But a Difference in Value iv not material. Vent. 252. 


2 Salk. 424 So in a like Caſe, where Debt was brought in the Palace-Court, and after 
* 7-,y, ſome Proceedings there, the fix. Years expired, the Defendant ſued aHabeas 
Phillipe. Corpus, and removed the Cauſe into B. R. where the Plaintiff declared de 
| novo; and the Defendant pleaded, that the Cauſe of Action did not accrue 
within fix Years before the Teſte of the Habeas Corpus; and this was held to 
be a good Plea but that the Plaintiff might reply the Suit below, and ſhew 
that to have been within the fix Years; not that this Suit was a Continuance 
of the Suit below, but that the Plaintiff had rightfully and legally purſued 
bis Right; and it ſhould not be in the Power of the Defendant to defeat or 
+ $6 a Plaint hinder him of a Remedy without any Defauk +. 7 
in the Sheriff r 
of London's Court. Stra. 719. Ld, Raym. 1427. 


i BM. 


the Latitat Roll is only for the private Uſe of the 


muſt ſhew that he hath (5) continued the Writ to the Time of the Action 
brought. | | AL 


$ 
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Limitation of Actions. 


7. Where the Suing out a Writ will fave the Bar of the Statute. 


It is cleatly agreed, that the Suing out an Original will ſave a Bar of che Carth. 136. 
Statute of Limitations, and that thereupon the Defendant may be outlawed; Salk. 420. 
and that if beyond Sea at the Time of the Outlawry, though it ſhall be re- $5 PEA 
verſed after his Return, yet the Plaintiff may bring another Original by (a) 7a) For ue 
Fournies Acrounts, and thereby take Advantage 5 his firſt Writ. 7 wo Lutw. 

ö 200. 
Alſo it is agreed, that the Suing out a Latitat I is a ſufficient Com- 


mencement of a Suit, to ſave the Limitation of Time, becauſe the Latitat did. 53. Co. 


Carth. 233. 


is the 5 Original of B. R. and may be continued on Record as an Original Saik. 421. 


. t So of a Bill 
of Middleſex. 5 Stra. 550, 734. Ld. Raym. 1441. 


Aldo it bath been ruled, that to a Plea of the Statute of Limitations the 2 Keb. 46. 


Plaintiff may reply; that he ſued out a Latitat, and continued it down by a % and 


Waed. 


Vicecomes non mzſit breve, without concluding prout er per Recordum; for 
t ourt, and no Record, 
So it ſeems the Plaintiff may reply, that he ſued out a Latitat of ſuch a Se 178. 


Term, without ſetting forth the Day of the The; and that in ſuch Cafe it 2 52:39: 
ſhall have Relation to the firſt Day of the Term T. „ The at - 


i Day of ſuing 
forth the Writ may be ſhewn in the Pleadings, and if it was not actually ſued out within fix Years after 
the Cauſe of Acton accrued, it will not fave the Statute, —That the actual Day of ſuing forth the Writ 
may be ſhewn in Pleadings. See Combe and Pitt, 3 Burr. 1423, Cc. Of . 


But chough the Suing out an Origioal, or Latita}, will be a ſufficient Carth; 144. 


Commencement of a Suit, yet the Plaintiff, in order to make it effectual, ? Salk, 420. 
Lutw. 101, 

Bo : | | * | 
(3) That the Attorney's writing the Condgunees on the Writ in his Chatbers, is cagcient. Sid. 53 


Keb. 140. 


As in Aſampſit for Fees due to an Attorney, the Defendant pleaded, Non Catth. 144. 
kenhead. 


Aſſump/it infra ſer annos ; the Plaintiff replied, that on ſuch a Day two Years £44 v. Bcr- 


before he had ſued out an Attachment of Privilege againſt the Defendant ; 


in Hilary Term anno 2 


Salk. 420. 
efſum fuit; that the Defendant (on ſuch a Day) ol. —_ 


upon which Writ taliter 
il. &c. appeared, and the Plaintiff declared againſt 


him modo & forma, Sc. And upon Demurrer to this Replication it was 


held ill; becauſe the Plaintiff did not ſet forth any Continuance of this 


| Writ of Attachment, (per Vic non miſit Breve,) which was ſued out two 
Tears before; for it is impoſſible that theDefendant ſhould appear in Hilary 


Term anne 2 Hill. to a Writ returnable two Years before, and no other 


Writ is ſer forth by the Plaintiff; but if the Plaintiff, after the zaliter pro- 


ceſſum fuit, had ſhewn the laſt Attachment, and the Return thereof, upon 


Which, in Truth, the Defendant did appear, it had been well enovgh 
without ſhewing any of the Continuances. 1 | 


An Indebitatus Aſſumpfit laid ſeveral Ways; the Defendant pleaded, io Page 517 
non, quia dicit quod billa prædict exbibit* fuit 20 die Junii, & non antea & Salk 421. 


quod ijpſe ad aliquod tempus infra ſex annos ante exbibitionem bille predie cen ber. 


| now aſſumpfit, Sc. The Plaintiff replied a Bill of Middleſex teſted die lunæ 


Rivett. 


pros poſt tres ſeptimanas, Ec. returnable the ſame Day; whereupon was 


* 


vw 


go ficut alias. To this it was demurred, and Judgment given for 


returned Non eft inventus, and continued down by Vic non mifit breve & 


efendant; for there cannot be fuch a Bill of Middle/ex as this, which is 


return- 


£ : - 
—ͤꝗG—ü2ßꝛ—jẽ — — —— x EE ANT Moan —— POW FA — — — 


' } 


Limitation of Actions. 


—_ 
nnn 


returnable the very Day of the Teſte ; and the Statute of Limitations, on 
which the Security of all Men depends, is to be favoured. 


8. Where a Debt barred by the Statute-ſhall be ſaid to be revived. 


Salk. 28. pl. It is clearly agreed, that if after the fix Years the Debtor acknow- 
16, 29, 19. ledges the Debt, and promiſes Payment thereof, that this revives it, and 
41 479. brings it out of the Statute; as if a Debtor by Promiſſory Note, or 
2 425 Simple Contract, promiſes within fix Years of the Action brought that he 
2 Show. 126. will pay the Debt; though this was barred by the Statute, yet it is revived 
pl. 104. by the Promiſe; for as the Note itſelf was at firſt but an Evidence of the 
2 Vent. 151. Debt, ſo that being barred, the Acknowledgement and Promiſe is a new - 
| Evidence of the Debt, and being proved, will maintain an Aſumꝑſit for 
Recovery of it. a | 8 
Carth. 470. Alſo it hath been adjudged, that a conditional Promiſe will revive a Debt 
Heyliz v. Ha- barred by the Statute of Limitation z as where to an Aſumgſit by an Exe- 
Hing. cutor for Goods ſold and delivered by the Teſtator, the Defendant pleaded 
_ 9 the Statute; and upon Evidence it appeared, that the Defendant within fix 
18 * Tears, being applied to by the Executor for the Debt, ſaid, If you prove 
5 Mod. 425. that I bad the Goods, I will pay you; which being fully proved at the Trial, 
S. C. cited, jt was held that this conditional Promiſe revived the Debt; and that though 
| made to the Executor, after the Death of the Teſtator, was ſufficient to 
| maintain the Iſſue; (a) becauſe the Promiſe did not give any new Cauſe of 
he Plaine Action, but only revived the old Cauſe, and was of no other Uſe but to 
declared aa Prevent the Bar by the Statute of Limitations. nn? Ie oa 


Executor, on a - | 

a Promiſe to the Teſtator, and the Defendant pleaded Nes aſſump/it infra /ex annos; and upon the Trial 
of the Iſſue it appeared, that there was a new Promiſe made within fix Years, but it was a Promiſe made 
to the Plaintiff himſelf, and not to the Teſtator ; and it was held per Cur', that he ſhould have declared 
accordingly. Salk. 28. Dean v. Crane, 6 Mod. 309. S. C. ſaid to be ſo held on a Conference with all 
the Judges. See Ld. Raym. 389, 422, 838, 1101. L'Nay. 1101. to ſame Purport as to ſhewing Pro- 
miſe to Executor.—But there fix Years elapſed before the new Promiſe. 10 Mod. 314. 12 Mod, 223, 


444. 2 Will. Rep. 373. pl. 111. 3 Will. Rep. 84, 89, 143. j 33. 


' Carth, 470 So it hath been held, that a bare (5) cknowledgement of the Debt 
2 Bur. Rep. within fix Years of the Action, is ſufficient to (c) revive it, and prevent 


__ o the Statute, though no new Promiſe was made. 


held by all the | Y 110 1 1 | 5 
* in Serjeants-Inn, (3) So ſtating an Account of the Goods ſold, March 105-6. (c) In 
Mod. 426. it is ſaid to be Evidence of a Promiſe, But in 2 Show, 126. pl. 104. 2 Vent. 151-2. it 
is ſaid, that an Acknowledgment. is not ſufficient without a Promiſe, [But wide 2 Burr, 1099. cited 
above.] ks | es | 


But if an Indebitatus Aſſumpfit for Goods ſold be brought againſt four 

1 dN 2, Perſons who plead the Statute of Limitations, and it be found that one of 

farigadjudg. them promiſed within fix Years, there can be no Judgment againſt him, 
ed by three for the Contract being intire, it muſt be found that they all promiſed.” 

es a- 3 NE 

hee Ventris who inclined to the contrary ; . becauſe the Plea of Now affump/it infra /ex anno; implies a 

romiſe at firſt; and if one ſhould renew his Promiſe within fix Years, it is reaſonable it ſhould bind him; 
and the Plaintiff muſt ſue them all, or elſe he will vary from the original Contract. 19 | 


* Page 518 lt ſeems to be the Doctrine of the Courts of Equity, that if a Man by 

Salk. 154 Will or Deed ſubject his Lands to the Payment of his Debts, Debts barred 

pl. 3. by the Statute of Limitations ſhall be paid, for they are Debts in Equity, 

| 2 Vern. 141. and the Duty remains; and the Statute hath not extinguiſhed that, though 
it hath taken away the Remedy. 8 

Abr. Eq 30. Alſo it hath been ruled in Equity, that if a Man has a Debt due to him 


Ban vere by Note, or a Book · Debt, and has made no Demand of it for ſix Years, 


tba that be is, barred by the — 125 e Del dear, er 

his Executor, after the ix Years, pus one A in the Gazelle, 
or any other News-Paper, that a ons 40 0 1— 205 ebts owing te * ö 
ihem may apply te ſuch Placeʒ and that they ſhall be paid; this (thavgh.- | 

general, and cherte might be latended · vf eg kebliſtivex Debtd any) 

yet amounts to ſuch an Acknowledgement of that Debt which was barred. 

as wl revive 7 W and bring ir out * the Statute in. . 
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- Of the Manner of pleading and taking 
advantage of es FP bf. Limitations, 


7 Gbins to be 9 that the Statute of 1 muſt be laded Lev. 111. | | 4 
(a) poſitively by him that would take (5) Ane f thereof; (c) and Sid. 253, & | 
that the ſame cannot be given in Evidence, '&ſpecially in an Am, / be- TT IG 


cauſe'the Statute ſpeaks o of a Time paſt, bee ine Tf taking (% And there. 


the PromiſG. fore if the 
Defendant 
pleads, that if any 2} Promiſe was made it was not Gt Wichin ſix Years; and ſowithin the Statute of Limita« 
tions; ſach conditional Plea is not good; wide Head of Pleadings. But purſuant to the Statute 4 && 
5 Anne, c. 16. for Amendme ge. the * Forts =_ by way of double Plea, may plead Nor 
aſſumpfit, and Non afſumpfit in m inconſiſtent, the Plea of Nox aſſampſit infra 
ex annos implying a Promiſe. 1 1 7h an 'T e 4 the Reſt and Reſidue of his Perſonal Eſtate, 
after Debts and Legacies wars to J. S. and ſeveral of the Creditors are barred by the Statute of Limita- 
GG whe" 5 bring Anion against akÞ Bxet uber, ah jhe refuſes | d the Statute of 
WEE e ren oF, io "Loos Kon Aas Mig mpel the Erecd- 
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« ths lee dn ob Win Stntosd cernadieds 7 6 26h ©; 2 , 
But in Debt for Rent, upon N FR leaded, tha. Statute of Li we Salk. 8 pl. | 
tions may be — in Evidence; for the Statute has made it — g ve t at f. 23 Holt 
-the ate th cated, the Words being inthe preſent 
In 5 Rel not goilcy t cant e tra "A Sid. 81. dren 
Ns pe is ugh it; was urged 1 0 af, was t je ſame = 4 and. 
8 de did not take, he could not be guilty 8 2 
"the Beminer med if xhis. Way f'Pleading were not aHowed, the Statute 8. C. 
* be e Ades ag to $ Action; yet the Plea was held ill, be- ; 
| 7 ought * e anſwered to the Detaiger, as well as to the Taking; Ya 
Far there may be @ Detainer without: s Taking 3 alſo a Thing may be law-. 
ully diſtrained, although unlawfully kept; as by being put into a Caſtle, 
Sc. by which Means it could not be replevied. 0 
In Treſpaſs, for a Treſpaſs done thirteen Years before, the Defendant Raym. 86. 
Finds That ne "infra ſex annos, Sc. non eſt inde culpabilis, Plaintiff replies, Lev. 110. 
that he brought his Action 9 ahe a * and that within ſix Years before Keb. 566. 
that Time the Defenda and upon this the Defendant 5; C. Ze v. 
takes Iſſue, and is foun 5575 ; 15 t 1 held, 1f. That the Defen- Nynes. 
dant's Plea was good in Bar, without pleading the Statute. 24h. on 3 
chi indes Replication was no Departure j altbough'itwas: objec Page 519 
war he could have replied-nothing{burthar he uns under ſome of the if 97 Z 
abilities, for which chert is a 1 iy IEP Plaintiff is not- 
but may vary from it 
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I | Co. Lit. 6, 125 FAIHEM i i: defingl:9p be . Herr: eos 50 to a Man's Body * 
| ; CO Ws 126,  / FF whieteby he is rendered leſs abſe in Eighting, either to defend 
. I wat himſelf, or annoy bit Adverfary ; ſuch as the Cutting off, Dif. 
1 8 ka r. 1 ce I. bling or Weakening a Hand or Finger, ftriking out an Kye or 

X „ Fore- Tooth, or Caſtration, Cc. and theſe are properiy faid to 2 Maihems, 
_ _ _ __ otion 7 Felonies ; but the cutting off an Ear, or 
| Noſe, are ſaid not to be proper 7 r becauſe t o not weaken | 
+ But, ifa W but rh wy mt ws 25 1 ff N : * 


an wound = fits 


I . -Or, Th 
5 bay - + ad) © N the Party loſes th 
. T © of his Fingers. of any of "= 
. 1 1 Leo. 139. Co. Lit. 288. 19 wire off hi 905 r, if . 
| + whereby he loſes the Uſe of any ſuch Member. Co: Lit. 288. 2.80, if virilis 122 . * 
caſtravit. 3 Inſt. 63, 118.—So, if he beat out his Teeth; H. P. C. 1555 Dub, . 2R. z, I3.; 1 | 
Lit. 288. a,—lf he cut him acroſs the Noſe, where 77 loſes his Smelli Smell; ng, Dub. 2R. * 1 
e break hie Skull. Co. Lit. 288. a. 50 Car- 
ting off an Ear is no Mayhem! H. nee ee per = ag yOu 547+ 1 
—_ Member. Co. Ent. * 9 ; 8 : $ 33 S766 $43. 1941 * 
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i " Bradt, 144. | TIL the old Combs | on Catration was Þ aniſhed with Deuthy: and 
i 3 Inft. 62. . I other Maihems with the Loſs. of I Member; but of later 
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ys Maihem CIR only by Fine and Impriſonment +- 1 


55 t a Man, or * Tongue « Ci a 


t Cutting | 

out Tongues, : 
Maiming, Ce. made ST 3H. 4 4+ Fy 3. uni 
Deaſt, puniſhed with treble Damages; and 16. ; ud 
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And ib che RE 10 22 & 23 Car. 2. tap, 1. it is Ga. ow That if 
any Perſon ſhall on purpoſe, and of Malice forethought, and by lying in 
te wait, unlawfully cut out, or diſable the Tongue, put out an Eye, ſlit the 
« * Noſe, _— off a Noſe or Lip, or cut off or difable any Limb or Member = 
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« 1 | Ke hig Maj . with Intention in ſo doing to maim, or (% The Oc: 

«. Gatigu ore 14 reit y's, af in 

& feck, t del 17 in every 21 tuch Cie . BIT 25 offen - rpg 
e ee Aiders and Abet 


fot ſaid; ſhall be 


hall il ren 
Mem 
rr called Coventry s Act. 


Ale; e en er 4 brrupt 


& the Blood, or * the Dower of the Wife, or hs Lands, Goods or 
« Chattels of the Offender.” . | 
Ia Man attack another of Malice-forethought, ih erden tg er hi 
with'«' Bill, or any other ſuch like Inſtrumęnt, vhich cannot but)epdafilp 
the maiming him, and in ſuch Attack happen not to kill, hut on rd, ' 
him, he may be indicted on this Statute, together withiall thoſe 


ing of and privy to Aſſault that 
de a d 

992 55 5 A IEEE 
wvoentry, a 


ber of 


his Abettors, &c. and it ſhall be left to the Jury on the Evidence, nt hh 


thete was a Deſign to murder by Maiming,:and conſeguently a malicious were con- 
Intent to maim, as well as to kill; in hich Catch ee hin che borne! TE 
Statute, ere the primary Intention. wan Murder t? 16 391! Id mid 37. ol 


Pt fs % 23.4705 * 1 9 274 
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* Abs by ie -Bor Threat; Ameln Battery. Ae at boy 
uc 


' ſhall have a Remedy by Action of Treſpaſs, guare it 
Aare in ipſum inſultum fecit & ipſum aA as, G L 7 
bee tho! he does nat wound him, i N. B. Lb. N 185 e fecit, ver- 
it, <ulncravit, E 'impriſonavit,” &. F. N —— — Aang b%t 
& in Priſeaa quouſgut pam, Ne. ws — F. N B. $6. Rete to the . A fol x 
Som: in . . . g. 298 Ha PIN ©; rit, Ha Com. Pig. 5 V. 155 
leader. (3 Oc. 11. Ce. 1 | 
By Indidtment. 80 Mayhem i Ar Offence 24 e 0. ol Lit. 1 Bs y 
—& for a Mayhem a Man may be indiQed, fined, and ranſomed. Co. — 00 bers 4. b. | 
1 z4—Tho' the Mayhem ; dane! by kimſelf, ; Oo. Lita EI. Lare 
Waage who cannot maintain an Action for it againſt his Lord. Co. Tre rien 
ah Toditent Bes for. Alm lt, e r men a . Com. 


Di, 1. 0 7 Heiw 20%, bus; 2 J diſco. 27 addy 


Dee 35 
«ven by Ie 
+ Danes in wh | 


Mayhem, har 1 upon View of ho Mayhem, may increa 


tha Jury, 225 =% 15. R. Leo. 1885 —Thot the 
"the a 154 eo R. "Hard: — —80, in Bote here theo Manner 
of tlie Battery is 'deſcri the Court, upon View, may — the, 0 2 
Lale. Hard. 408 ,—$0 the Court may ĩneteaſe Damages, apon View, 

of Witneſſes, where the Declaration is general quod maibemavit, oy ne Yo TAR an g any 
Deſcription of the Mayhem, if the Judge of Aſſiſe certify the Particulars of the e | 
or be in Court, and affirm, that the Particulars, now-proved,, wege iven in Evidence at 
the Trial. 1 Sid. t08;=But where the Declaration does not mention a. Mayhem, nor 
deſcribe the Manner of the Battery, the Court cannot increaſe the Damages upon View. 
Hard. 408,—So, if 3 was not the Act of the Defendant direRty, 'but by an 
Horſe, after the Plaintiff uns chrom down by the Deſendamt? Re Si. 433.— Or, by 
a Gun, which the Defendant let off, and which maimed the Plaintiff a againſt his Will. 
R. 1.. Sid. 108.—80, if the Declaration be groom ud maibemavit, \ rg deſcribing 
how, and ee not certify it. 1 Sid. 108. ens 151 | 


By Appeal. he may 2 at ppeal — Fn pre Ent. 270. Co. Ent, 


50. ns; the Writ of Appeal, and Ne Def ani ed bemavit. 

Inſt, 63, 118.—To an Appeal of Maſhem: the Defendant may "Flead ot guilty. 
* 271.—80, if he did. it Se 8 may plead in Bar, Sox e demeſne. 
Han. 271, 27. Co. Ent. 52. — And lend it ; for he cannot give it in Evidence 
upon Nor guilly. 2 Inſt. 316.—80 the ant 175 ie Neleaſe of the Mayhem. 
Com. Dig. 1 V. 597. Or, of all Agen -perſongl en S 
in ſuch . it, ſ. 502.—80, the — 45 * 20 er Sum given in 


Satisfaction. Han. 274. Recorery In 
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2 Rol. Abre. him by Force or Subtily q oH where age ſtirs up Quarriis and Svits in the 


115. 0 Country, in 'telation-te Matters wherein he is no Way concerned; for this 

Kind of Maintenance is puniſhable at the King's Suit by Fine and Impriſon- 

Wy 5 heeller che Murter in bur 11 Way — in Pls crnet: 
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. Where ane maiatains; one Side. 9 have Pars, of the Thing in Suit, 
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(a) What ſhall be faid to amount td an Act | 


of Maintenance. 


T' is ſald, that not only he, who aſſiſts another with Money in his Bro. Maint, 
Cauſe, as by retaining Counfel for him; or otherwiſe: bearing him out 7, 14. 
in the Whole, or Part of the Expende, but alſo he who, by his Friend- 2 Rol. Abr. 
ſnip or Inteteſt, ſaves him that Expence, which otherwiſe he may be put =_ po 
to, is guilty of Maintenahce 3 as where bhe perſuades, or but endeayours 1 


tv perſuade, a Man to be df Counkel fot another gratis f. r 


1 5 an dene M91 this 1s any 
Offence, where there is juſt Cauſe of Suit? 


Allo it ſeems to be an Act of Maintenance to open Evidence to the fury, Heil. 78, 79. 


or to give Evidence officiouſly without being called upon to da it, or to Oro. Eliz. 


ſpeak in a Cauſe as one of Counſel with, the Party, or to retain an Attorney Fe Abr. 593. 
for him; and ſome have ſaid, chat it is Maintenance even barely to go 2 Rol. Abr. 
along with him to inquire for a Perſon learned in the Law r. 11. 


Ik ſeems to be Maintenance for a May of great Power and Interelt to © ( 7 C. 
ſay publickly, that he will ſpend 20 l. on one Side, or that he will give 


. ON Aue a 2 | 
201. to labour the Jury; and it hath been ſaid to be Maintenance Far veral Autho- 


ſuch a Perſon to come to the Bar with one of the Parties, and ſtand by rities there 
him while his Cauſe is tried, without faying any Thing: But a Promiſe cited. 

to maintain another is not Maintenance, unleſs it be in reſpect of the 

public Manner in which it is made, or the Power of the,Perſon by whom 


it is made. 


* It is ſaid to be Maintenance for a Juror to ſolicit a Judge 10 give * Page 522 


Judgment according to the Verdict; but it ſeems to be no Maintenance Hawk, P. C. 


for a Juror to exhott his Companions to jorm with him in ſuch a Verdict 250. 
as he thinks right. d 3 go, 

It ſeems to be no Maintenance for a Man to give another friendly Advice Hawk. P. C. 
what Action is proper for him to bring for ſuch a Debt; or what Me- 250. 


thod is ſafeſt to free him from ſuch an Arreſt ; or what Counſellor or At- 


torney is likely to do his Buſineſs moſt effectually; for it would be ex- 
tremely hard to make ſuch neighbourly Acts of Kindneſs, , which ſeem 
rather commendable than blame-worthy, to come under the Notion of 
Maintenance; which always feems ta imply a contentious and over-buſy 
Intermeddling with other Mens Matters, in which Reſpect it is fo highly 
criminal ; yet it is ſaid, that a Man of great Power, not learned in the 
Law, may be guilty of Maintenance, by telling another, who aſks his 
Advice, that he has a good Tit le. CT. | 
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Hawk. P. C. It is no Maintenance to give a Man Money, who has no Suit then de- 
250. pending, unleſs it plainly appear that it was given with a Deſign to aſſiſt 
him in a Suit intended, which Suit is afterwards actually brought; .: 
Hawk. P. C. It is as much an Act of Maintenance to ſupport a Man after Judgment 
230. given, as todo ix pending the PI. 
. * 5 
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(B) Jn what Reſpect ſome ſuch Acts may. be 
juſtified ; And herein, 


1. How far they are N in reſpect of an Intereſt in the 
N n eee 
eee 


2 Rel. Abr. I T ſeems clear, that not only thoſe who have an actual Intereſt in the 
Lig, 117. Thing in Variance, as thoſe who have a Reverſion expectant on an 
2 Inſt. 564. Eſtate- tail, or on a Leaſe for Life, or Tears, Cc. but alſo thoſe who have 
Bro. Maint, a bare Contingency of an Intereſt in the Lands in Queſtion, which poſ- 
28, 53. ſibly may never come in efe, and even thoſe who, by the Act of God, 
have the immediate Poſſibility of ſuch an Intereſt, as Heirs apparent, or 
the Huſbands of ſuch Heirs, though it be in the Power of others to bar 

them, may lawfully maintain another in an Action concerning ſuch 

Lands; and if a Plaintiff, in an Action of Treſpaſs, alien the Lands, 

the Alienee may produce Evidence to prove that the Inheritance, at the 

Time of the Action, was in the Plaintiff, becauſe the Title is now become 


his own. e * EN 's 
Bro. Maint, Alſo he who is bound to warrant Lands may lawfully maintain the 
57. Tenant in the Defence of his Title, becauſe he is bound to render other 


Lands to the Value of thoſe that ſhall be-evicted. . 
Noy 99, 100. Alſo he who has an equitable Intereſt in Lands or Goods, or even in a 
Moor 620. Choſe in Action, as a Ceſtui que Truſt, or a Vendee of Lands, &c. or an 
Oro. Eliza. Aſſignee of a Bond for a good Conſideration, may lawfully maintain a Suit 
81 21 „. concerning the Thing in which he has ſuch an Equity; and from the ſame 
Ground it ſeems plainly to follow, that the Grantee of a Reverſion for 
good Conſideration might, without any Attornment, maintain the Tenant 
of the Land, before the Statute 4 f Ame, cap. 16. which makes ſuch 
ARSE .. WEN ts 
Hawk. P. C. Wherever any Perſons claim a common Intereſt in the ſame Thing, as 
252. in a Way, Church-yard or Common, c. by the ſame Title, they may 
* Page 323 maintain one another in a Suit concerning ſuch Thing; and a Man's Bail 
may take care to have his Appearance recorded; but, as ſome ſay, they 
cannot ſafely intermeddle farther, „ 


2. How far in reſpect of Kindred or Affinity. 


A laſt. 564. Whoever is of Kin, or Godfather, to either of the Parties, or related 
Hawk, P. C. by any Kind of Affinity ſtill continuing, may lawfully ſtand by at the 
8 Ban and counſel him, and pray another to be of Counſel for him ; bur 

| cannot lawfully lay out his Money in the Cauſe, unleſs he be either 

— — e or Son, or Heir apparent to the Party, or Huſband of ſuch an 
Heireſs. | | | | 


2. How 
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3. How far in reſpe& of other Relations; as that of Wo 
"4-0 Tenant, Maſter and Servant. BUD 2 Yi 


Not only the actual Lord, but alſo the Ciſtui que Uſe of a Seigniory, Co. Lit. 69) © 
him, and ſtand 191, 384. : 
by him, and aſſiſt him, and alſo pray the Sheriff to return an indifferent? Rol. Abr. 


may come with the Tenant to a Trial in an Aſſiſe again 


Jury; and it ſeems a plauſible Opinion, that he may alſo juſtify laying * 

out his Money in Defence of his Tenant's Title: Alſo the Lord of a Town | 

may maintain the Inhabitants in an Action, wherein the Right to thelr 

common Burying-place is queſtioned, by ſhewing authentick Evidence of 

it to the Jury. 1 . 5 

1 1 may lawfully come with his Lord, and ſtand with him at a Hawk. P. C. 

. rial, | A Ie ech LE! . 253; OI 
A Maſter may go along with his Servant, or with his domeſtic Chap- Bro, Mair. 

lain, to retain Counſel ; alſo-he may pray one to be of Counſel for him, 3 = 2 

and may go with him, and ſtand with him, and aid him at the Trial, but Rao 814. 

ought not to ſpeak in Court in Favour of his Cauſe; alſo if the Servant 

be arreſted, the Maſter may aſſiſt him with Money to keep him from 

Priſon, that he may have the Benefit of his Service ; but the Maſter cannot 

ſafely lay out Money for the Servant in a real Action, unleſs he have ſome 

of his Wages in his Hands ; but thoſe, with the Servant's Conſent, he 

may ſafely diſburſe. | OT . 

A Perſon retained generally as a Servant, and not for a particular Oc- Hawk. P. C. 

caſion only, may lawfully ride about to ſpeed his Maſter's Buſineſs, and 253. 

may go to Counſel for him, and ſhew his Evidence to the Counſel, or to 

the Jury, and ſtand by him at a Trial, but cannot lawfully lay out his own 


Money in the Suit. 


4. How far in reſpect of Charity. Py 


Any one may lawfully give Money to a poor Man to enable him to carry Bro. Mint. 


on his Suit; alſo any one may lawfully go with a Foreigner, who cannot 14. 


ſpeak Engliſh, to a Counſellor, and inform him of his Caſe. 


5. How far in reſpect to the Profeſſion of the Law. 


A Counſellor, having received his Fee, may lawfully ſet forth his Ing. cc 
Client's Cauſe to the beſt Advantage; but can do more juſtify giving. 2 Roi. At, 
him Money to maintain his Suit, or threaten a Juror, than any other 116. 
Feria... .. | . 


Alſo an Attorney ſpecially retained may lawfully proſecute or defend an » Page 524 


Action in the Court wherein he is an allowed Attorney, and lay out his own Keilw. 50. 


Money in the Suit, and maintain an Action agaioſt his Client for the 2 Int. 564. 
Money ſo laid out, by Virtue of the Retainer, without any ſpecial Pro- Winch. 52. 
miſe; alſo an Attorney ſo retained may in like Manner maintain his Client dr 8 
in a Court wherein he is not an allowed Attorney; but as ſome ſay cannot 199. 
have an Action for the Money laid out in the Suit, without a ſpecial Pro- 3 Mod. gs. 
miſe; but an Attorney, who maintains another, is no way juſtified, by a 


general Retainer, to proſecute for him in all Cauſes; neither can an At- 


torney lawfully carry on a Cauſe for another at his own Expence, with a 


Promiſe never to expect a Re- payment; and it is queſtionable; whether 
| ; CLE 2 | I Biolieitors, 
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Solicitors, who are no Attornies, can in any Caſe lawfully lay out their 

ob Nady /// oo no oa i oo iii 
2 Inſt, 215. But Counſellors and Attornies, uſing deceitful Practite ih Maintenance 
of their Clients Clauſes, are puniſhable by the Common Law, as well as 

| by the Statute of VWeſim. 1. cap. 28, which enacts, Thar if any Serjeanc 
& Pleader or other, dv any Manner of Diſeeit er Collufion in the King's 

© Court, or conſent unto it in Diſceit of the Court, or to rage be 

„ Court of the Patty, and thereof be attainted, he ſhall be impriſoned 

de for 4 Feat and a Day, and from thenceforth ſhall not be heard to 
„ pfead in that Court for any Man; and if he be no Pleader, | he ſhall be 
e 1tnptiſoned in like Manner by the Space of à Year and a Day at the 
« leaſt ; Ahd if the Trefpaſs require greater Puniſhment, it ſhall be at the 

3 « King's Pleaſure.” | e 
Pyer 249. It is an Offence within this Statute for an Attorney to ſue out an 


pl. 84. Habere facias ſeiſinam, fallly reciting a Recovery where there was none, and 
2 laſt BETS by ST OT to put che ſuppoſed Tenant in the Action out of 
his Freehold, 2 02.3 | | 


2 Inſt. 215 Alo it is an Offence within the Statute to bring a Præcipe againſt a 
| = Man, having nbthing in the Land, on purpoſe to ouſt the true 
ant; or td pfocure un Attorney to appear for a Man, and confeſs a 
deen without any Warrant ; or te plead a falle Plea, known to be 

utterly gtobndleſd, and invented merely to delay Juſtice, and to abuſe 

+ In moſt of the Court T7. Dn 4 Horm PE » 
theſe Caſes ; | | | . 
the Coart would grant an Attachment agaiaſt the Offender, on Motion. 


«+ 
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(C) How Maintenance is reftrainth and pu⸗ 
niſhed by the Common Taw. 


1 the Common Law, all unlawful Maintainers are not only liable to 
114. JJ render Damages in an Action at the Suit of the Party greved, bur 
2 Inſt. 208. may alſo be died and fined, and itfHipriſoned, So. and it ſeems that a 
Hetley 79+ Court of Record may commit a Man for an Act of Maintenance in che 
Face of the Court. . | | 


2 Rol Abr. 


— 
* a; "Y 8 — 


8 


D) dw refrained and paniſhed by Statute, 
| Y the 1 E. g. cap. 14. and 20 E. 3. cap. 4. it is enacted, * That none 
« of the King's Miniſters, nor no great Man of the Realm, by him- 
IS c ſelf nor by other, by ſending of Letters nor otherwiſe, abr none other 
Page 52 5 great nor ſmall, ſhal take upon them to maintain Quarrels, nor Parts, 
e in the Country, to the Diſturbance of common Right. . 
And by the 1 R. 2. cap. 4.— it is enacted, That no Perſon whatfoever 

« ſhall rake or ſuſtain any Quarrel by Maintenance in the Country or elſe- 
here, bn grievous Pain, that is to ſay, the King's Counfellors and great 
„Officers, on a Pain that ſhall be ordained by the King himſelf, by the 
« Advice of the Lords of this Realm, and other Officets of the King, on 
'«« Pain to loſe their Offices and to be impriſoned, and ranfomed, &c. and 

all other Perſons, on Pain of Impriſonment and Ranſom, Ge.“ 
4 3 . 
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" Buying or Setting © yptterided Title. 
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= ahe.Conftrufiog 5 theſes Sunne, the following Points have __ 
emol zꝛac nin. 8 
-- Tan Nul fiel A is a good Plea, wt an. Addon on theſe Statutes, by Hawk. P. C. 
vbich it appears that they! extend not to taking out an Original, which 156-7. 
is never returned, but they extend as well to Maintenance! in a Court-Baron, 
a8 to Maintenance in a Court of Record neither is it material whether the 
Plaintiff in the Action, wherein there was ſuch Maintenance, were - non- 
ſuited or recovered:;.But it is ſaid, that none of che Kkatutes of Maintengnee 
extents to the Spiritual Court. F 
He ho fears that another will maintain his e may, by way of Hawk, P, e. 


x have on Dee grovnced on theſe Statutes, prohibicing, him a 
5 


By che 32 H. 8. W « No Perſon ſhall unlawfully, maintain or cauſe | Bz 
or procure any unlawful Maintenance in any Suit, in any of the King z 
« Courts, where any Perſon ſhall have Authority by the Kino? ng's Commiſ. 

« _ Ln or Writ to hold Ge r re or to-examine, hear or 


1s bas foficienr to 0 
Plea was dependin 5 + Fide alfo 
. 90 Pe Ly #4 £940 Ul £4 2 n * C13 the Statutes | 


Ed. 1. g. 25, 28, and 13 Ed. . . 134 and c. a. dag erat. 4 8073 Ai. = 
35 LS $f . BREE fiat. 3. 10 Ri 2. e. 1. A . 91 9RE 7 R. 2. 0. 1 
fra. e Dat ; q41 44 74 TI 1 744 7 „ 


* P p 14 4 5 %# ff + k 3 * a+ 
> 0 8 * „ . 1 4 K 
as ++ — EW aa oel f G r @ es 

F {1 Wall N 21 * * BY 12111 Pg Y 4 TL i, 14 nee LD OUETTTECEE'S 

: : es F 
7 112 a « 0 1 v : 
rn W N WY . 2 2 2 . . 


* 
| 7 7 4 . 
6 1 * 2 * . . - 7 T. : , 1 
* * FRI bobs 75S a 285 3 F * 31069 7 *. 13 3 * ” ** 22 222 727 . 7 a 2 + . 
9 k 4 4-4 
14 T 70 2 711 N 4 ; Is 191 8 he l 3 ; 63% 


05 07 the Diener. of mm ” ane a. 


451 


11K 


" an 
8 4 4 + 


Ih 2% i + 8 


mo, 0 07% 214 * 
T ſeems. an high Offence at Common Lan,” as W tending to Op- Moor 1 
preſſipn, for 285 to buy, at an under Rate, a wah Title "kin 4, 
. tat be diſputed, to the Intent that the Buyer may catry on the Suit, which Z Plow . 86. 
the Seller. doth not think it worth his While to do; and it ſeems not to be ; 
material Whether the Title be good or bad; or whether the Seller were in 
Feen not, unleſs the Poſſefſion were, lawful and unconteſted. 
Alſo byyhe 1 R. 2. cap: 9. a. that many Perſons having true Title 
me Lands, Sc. were rongiully delayed, b Means that the Defendants did 
mak. Gifts and Feoffments o f theis 4-2-4 in Debate, and of their Goods 
to great Men, againſt whom the ſaid Purſuants durſt not make their Pur- 
ſuits; and alſo that many Perſons uſed to diſſeiſe others, and anon to 
make Feoffments WN to great Men to have Maintenance, and ſome- 
times to Perſons unkno wn, to - bg cer, to delay the ſaid Diſſeiſees, Sc. 
and thetefore it is enacted, „That no Gift or Feoffment of Tenements or 
« Goods be = by duch Fraud or Maintenarice, and that if any be ſo * Page 526 
" . oy ſhall — holden for (a) none; and that the ſaid Diſſeiſees (a) In refpect 


of the Diſ- 
ſeiſees; but they are effeQual between the Feoffor and Feoffee. Co. Lit. 369. 


Vor. III. 7 M e ſhall 
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Oro. Car. 233. Miſtecital will be fatal. 8 ; 
* %, In an Action againſt the Buyer of « pretended Title, it muß expreſly 


Co. Lit. 369. 
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© ſhall recover 5 the firkt Diſſeifor their Lands and Damages, with- 
© out having Regard to ſuch Alienations, ſo that bac & commence their 
Suit within a Year after the Difſeiſin,”” © - » SOLE IE 
It is further enacted by 32 H. 8. cap. 9. Thar no Perſon ſhall bargain, 
\ < buy, or ſell, or by any Means obtain any pretehded Rights or Titles, 
& of take, promiſ e, grant or covenant to have any Right or Title to | any 
ee (5) Hereditaments, unleſs the Seller, c. his Anceſtors, or Hoy v6. 
(0) — „hom he claims, have been in Poſſeſſion of the ſame, or of the | 
8 * fion or Remainder thereof, or taken the Rents or Profits thereof, for one 
4 Co. 26. 2. whole Year next before the ſaid Bargain and Sale, c. on Pain that ſuch 
Co, Lit. 369. % Seller ſhalt forfeit the whole (c) Value of the Hereditainenti ſo ſold; 
b. 33 5 „ and the Buyer or Taker, knowing the ſame, ſhall forfeit the Value of 
3 the Hereditaments ſo by him bought or taken the one Half of the 


tiff in his Ac- ( ſaid Forfeitures to de to the King. * the other' to him who will ſue.” | 
tion muſt ſhew ß, 3 Iv 


a 2 A eas ; : , 4. FR 
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the Value a the Time of the Bargain. rd. Car. 233. yy 451011 102 31 Tn 10 then; 


So u4 e 


Burt it is provided, « That if ſhall be luvfal fot ary bett, bein ng in 
„ lawful Poſſeſſion, by taking of the. yearly F arm-Rents, or Profits o 
Hereditaments, to buy or get, by. any 2 5 Means, the pretended 
 ® Right or Title of any, other Perſon to the 

% Provided, that no one ſhall be Charged with theſe Penalties, unleſs be 
e be ſued within one Year after the Offene? 
5 the Conſtruction of this Statute the following Opinions have been 
. ho 0 | 
Lit.Rep,36g, That the Statute * public, be is no need to recite it in an Ac- 
Plow. 84 tion brought upon it; but if vou take ao you 1 recite it, a material 


Erler 36g. 5 appear, that the Defendant — that the Seller had not been a Tear in 
Poſſeſſion; but in ſuch an Action by the Buyer, the contrary muſt expreſly 

. for otherwiſe it may be intended that he was Particeps criminis. 
t is not ſufficient to ſhew that the Seller had not been in Poſſeſſion a 
Pow. 30. ,, Tear before, Sc. without averring, that he had a pretended Bo or Title, 
Cro.Gar.233, for that is the Point of the 1. On. 
A Contra for a Leaſe or Nea unlef failly made to = Title in 
Leon. 166. Efedlment, is within the Statue, (whether it were made off the Land, 
And. 76. or upon the Land, by a Perſon in or out of Poſſeſſion; and in an AQion 
on the Statute for making ſuch a Leaſe, there is no Need to ſhew its Com- 

mencement or End, becauſe the Plaintiff is ſuppoſed to be a St ro it. 


Dyer 74. pl. 


| Plow. 88 No Conveyance 'by one who has the unconteſted [Poſſeſſion and abſolute 


2 1 undiſputed Propriety of Lands, as by a Diſſeiſor having obtained a Releaſe 


Savil gg, from the Diſſeiſee who had the true Right not conteſted by any other Per- 
ſion whatſoever, or by 'a Morrgagor having, redeemed his Lands, is with- 

in the Meaning of the Statute; becauſe it no way ſavours of Maintenance, 
and can be prejudicial to no one; neither is-a Leaſe: for the uſual Rent, by 

one who recovers Lands by Virtue uf an antient Title, within the Mean- 

ing of the Statute, though he had the abſolute Property and Poſſeſſion of 

the Land; for the Intent of the Statute was to reſtrain all Perſons from 

transferring any diſputed Right to Strangers. 
Co. Lit. 369. Whoever has a Reverſiqn or Remainder belted in kim, may lun fully 
take any Conveyance which will ſtrengthen his Eſtate; but cannot take a 
Covenant from a Stranger for a n from him, Na be thall have 
| recovered the Land, 
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maſter for Trinity-College Cambridee, to compel him ko execute a Sentence 
of Deprivation, pronounced by the Biſhop, againſt Doctor Bentley Maſter of 
the ſaid College, and which Sentence the Vice-maſter, by the Statutes of the 


College, was obliged to execute; and it appearing on the Face of the Wrir, 
that the Biſhop himſelf was General Viſitor, and that therefore it belon 

to him to inforce the Execution of his own Sentence, the Court of B. R. 
quaſhed the Writ, being a Matter in which they had no Right to inter- 
meddle, there * a "ng Viſitor. 
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Caſes the Court held, that this Writ lay for a Regiſter, an Officer much 
leſs Spiritual than a Prebendary, or the Degree of Doctor in Divinity; al- 
ſo this Mandamus is at the Suit of Doctor Sharp, and ſets forth his Title to 
the Office of Regiſter, exercendum per ſe vel ſuſſicien! deputatum ſuum; and 
that the Commiſſary had refuſed Mr, Dryden, whom he appointed his De- 
puty 3 and that therefore the Mandamus was well awarded, becauſe he had 


no other Way to get his Deputy admitted. 


So where a Mandamus was prayed to the Lord Preſident and Council of Vent. i 16. 
the Marches, to admit A. to the Exerciſe of the Office of Deputy-Secre- Lev. 306. 
tary; and it was objected, 1/, That a Deputy could not pray a Mandamus, 2 Keb. 738. 
becauſe his Authority was revocable. 24ly, That he being an Officer be- 7 NE Pe 
longing to the Court, they are to judge of his Sufficiency, and ſo have : 
Power to refuſe. As to the firſt Objection, it was adjudged, that the 
Mandamus being at the Suit of the Principal, and ſetting forth that he had 
the Office of Secretary extfcendum per ſe vel ſufficientem deput' ſuum, the 
Mandamus was well awarded, becauſe he had no other Remedy to have this 
Deputy admitted; and as to the ſecond Objection, it was adjudged, that 
if they refuſed to admit him for Inſufficiency, they ought to have returned 
that he was inſufficient. . _ , e N 

A Mandamus is ſaid to have been denied to reſtore a Clerk of a Dean Comb, 133. 
and Chapter; becauſe that he hath nothing to do with the Public, his . 
Office being only to enter Leaſes granted, Sc. and that therefore he hath 
no more to do with the Publick than a Bailiff of a Manor. | PEN 

It is ſaid, that the Court refuſed to grant a Mandamus to reſtore a Sur- Comb. ,, 
geon to an Hoſpital, becauſe it was not a Public Office. - Mod. 125. 


; S. P. where, 
in ſuch a Caſe, the Court made a Rule, to ſhew Cauſe why the Mandamus ſhould not be N | 


It hath been adjudged, that a Mandams lies to reſtore the Treaſurer of Lev. 123. 
the New River Company; for though it be a private Corporation, yet it Sid. 169. 
was created by the King's Letters Patent, which' being on Record the 13 
Judges are obliged to take Notice of them, and ſee that they are duly Caſe. N 
executed. Be LT TO | 3 Mod. 334. 

8. C. cited; and ſaid to have been granted de bene ee, to bring the Matter before the Court. 


A Mandamus was granted to the Mayor of Briſtol, to reſtore Mr. Roe to Comb. 145. 

the Office of Sword-Bearer. 1 | þ | 
It is ſaid, that a Mandamus was denied to one, who pretended to be (a) ,, 3 

Maſter of the Lord Mayor's Water-houſe, becauſe not an Office, but a (a) 1 


Service. | to reſtore 

| . | | | the Clerk of 
the Butchers Company. 6 Mod, 18. 2 Ld. Raym. 959, 1004. So to reſtore the Approver of Guns to 
the Gunſmiths Company. 6 Mod. 82. 2 Ld. Raym. 989. Comb. 347.—But gz; of theſe Caſes ; for 
they ſeem not to be Law, For more Caſes of Refuſal, ſee fol. 540. Peoft. 5 


A Mandamus was granted, to reſtore one Smith to the Office of Clerk of Hil. 7 Geo, 2. 
the City-Works; it appearing by his Aſidavit, that the Office was an an- * rg vos 
tient Office, eſtabliſhed Time out of Mind, to ſurvey the Works and Edi- 333 , 
fices of the City, and to ſee that all the City-Buildings were well done; and 2 Barnard. 


to ſign the Workmens Bills; and that he was admitted into this Office, with K. B. 398. 


the Fees belonging to it, quamdiu ſe bene geſſerit; and that there was an Oath 8. P. & C. 
of Office taken by him, and the Oaths to the Government; for the Court 
held, that tho' there was ſomething here that looked like Service, by the Na- 
ture of the Employment, yet there being an Oath of Office, and Oaths to 
the Government to be taken, theſe import a Public Office, for which a 
Mandamns is proper. 3 | 8 | | 
* If there be a Diſpute between the High-Steward of Vęſtminſter and the Page 533 
Dean and Chapter, about appointing a Bailiff, and the Steward names one, 
Vol. III. 5 and 


— 
—— — —— —— 


— —_—— 


— 


— — — ey — . 
PR 2 — — . 


—— A Cre. 


— — — 
5 -- + —— —— — EY nad - Fe ty; Sg 
—— — ne Et 8 5 
3 P e RTE” a 
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Mandamus. 
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4 Mod. 281. and the Dean and Chapter appoint and ſwear in anotherthe Appointee of 


Comb. 244. the Steward may have a Mandamus, but without Prejudice for though the | 
Knipe and Court will not regularly grant a Mandamus to try private Titles, yet here 
Edwin. the Appointee of the Steward having no Seiſin, ſo as to enable him to 
8 maintain an Aſſiſe, and an Action on the Caſe only repairing him in Da- 
338, 561, mages, without putting him in Poſſeſſion of the Office, a Mandamus is a 
958, 989, proper Remedy +. | 8 „ 
ä e | | e IO 

10 Mod. 146. 12 Mod. 609, 666, Fitzgib. 123, 104.— Mandamus grantable to a College of a 


either Univerſity for the Admiſſion of the King's Nominee to a Vacancy occationed by not taking the 


Oaths, 1 Geo. 11. ſtat. 2. c. 13. ſ. 12, 13,— Where Mandamus may be granted requiring Lords, Ge. 
to hold a Court Leet, vide 11 Geo. 1. c. 4+ ſ. 3. op | 2 


2, Where the Party's having another Remedy is a ſufficient Foun- 
dation to deny it; and therein of granting Mandamus's to reſtore 
Members of Colleges, &c. Eh Ti 


-— It ſeems to be now agreed, that no Mandamus lies to reſtore or adrnit 2 


Skin. 454. (a) Fellow or Member of any (+) College, becauſe that theſe being private 
4 Mod. 112, Eleemoſynary Societies, and governed by particular Laws of the Founders, 
124. in he they who would take the Benefit of them, muſt take it on ſuch Terms as 


Cafe of Phil- f th 1 
live ** — the Founder has thought proper to impoſe; and mult therefore, in Caſe of 


fally debated any Grievance, apply themſelves by way of Appeal to their (c) proper 
and ſettled. Viſitors. | | | 215 | | | 
(3) That the y 1 1 | : | 
Law is the ſame in the Caſe of an Hoſpital or College of Phyſick, ſaid to have been adjudged in Merrict's 
Caſe. who was one of the College of Phyſicians ; and in Aylof7's Caſe, Carth. 92. 3 Mod. 265. Andr. 
134 (c) That in Lay-Foundations, whether of Hoſpitals or Colleges, the Viſitatorial Power is either 


in the Founder or his Heirs, or the Viſitors appointed by the Founder, and wy have the ſole Power to 
9 


execute Juſtice within that Foundation ; but where the Corporation is Spiritu 
Dioceſe is Viſitor. Carth. 93. 10 Co. 31. Show. 74+ : 


there the Biſhop of the 


(4) as Dr. And this ſeems to have been the better Opinion of the Judges, not onl 

7ithering- in thoſe (d) Caſes where Application was made for a Mandamus before the 
zon's Cale. Party had appealed to the Viſitor, but alſo where after ſuch Application 
Raym. 31.68. the Sentence had been confirmed by the Viſitor; as in (e) Appleford's Caſe, 
99-4 Be where, to a Mandamus ta reſtore him to a Fellowſhip of New College, the 
Keb. 2, 50. Return was, that by the Founder's Laws they might expel any one who had 
Dr. Roberts committed an enormous Crime; and that Appleford had committed an 
* 102. enormous Crime, and therefore they expelled him; that he appealed to the 


D. Parte Viſitor, who was the Biſhop of inchefer, who confirmed the Expulſion, 


Caſe, and concluded to the Juriſdiction of the Court: And this was held a good 


Raym. 101. Return, though it did not mention what Manner of Crime Appleford had 

Lev. 65. committed, ſo that it might appear whether he was lawfully expelled or 
1 4 not; for it was not neceſſary to. mention the Crime, becauſe the Court had 

3 no Authority to intermeddle with it. | 1 

82. | 

* _ > 65. Raym. 56, 94, 101. Sid. 94, 152, 346. 8 Mod. 27, 148, 380. 10 Mod. 50. 12 
Mod. 2, 113, 190, 600, 666. Fitzgib. 123, 194. 2 Ld. Raym. 1334. Stra. 557. Forteft. 202. 
2 Ld. Raym. 1348, 1379, 1405. Will. Rep. 47, 93, 348, 351. 2 Lev. 14. 11 Mod. 174, pl. 16. 
2 Stra. 895» | | 0 / 


Carth, 168. A Mandamus to reſtore one Probuſt to the Place of Chaplain of A Souls 
Probuſi's College in Oxon, being turned out by the Warden of that College, was 
28 Bur. Sranted upon Suggeſtion, that the Archbiſhop of Canterbury was Vifitor of 
Rep, 1044. the College, and the See being now vacant by the Deprivation ef the 
Biſhop, by virtue of the Act of Patliament which enjoins the Oath of 
Allegiance z and for that Probuſt had no other Remedy, becauſe the Dean 


and Chapter of Canterbury, who are Guardians of the Spiritualty /ede va- 
| cante, 


„ 


„e e n n W 4 e e ow 5H SARA . } r 


Mandamus. 
2 4 


cunte, have (J) refuſed to meddle with this Viſitatorial Power by way of 3 
* Appeal. But at another Day, it being ſhewn in Behalf of the College, that Page 534 
the Dean and Chapter of Canierbumy, and not the Archbiſhop, are Viſitors Andr. 177. 
of this College, becauſe they were created, and ſtand inſtead of the Prior / Whether 
and Convent of Canterbury, who were Viſitors heretofore z and farther, that © N | 
they were ready to hear the Appeal; the Court diſcharged the firſt Rule, Vifior co 
and ordered Probuſt to apply himſelf by way of Appeal. 


+ ;compel him 

FC 15 to execute 

his Juriſdidion, was ſaid by my Lord Hardwicie in Dr. Bentley's Caſe, Hil. 9 Geo. 2. not to have been 
determined, though a Rule for that Purpoſe, to ſhew Cauſe, was made, 12 Ann. and he ſeemed to 

think, that if this Power of a Viſitor be a Juriſdiction, yet it is Forum Domeſticum, and not any public 

Juriſdiction; or rather a Deciſion of the Founder, upon his own private Charity, than any Juriſdiction 

at all, 15 Vin. Abr. 203. pl. 4. See Andr. 185, 187. | 
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A Mandamus was prayed to the Mayor and Jurats of Sandwich, Gover- , Keb. 460. 
nors of the Hoſpital of the Brothers and Siſters of St, Bartholomew, to re- Wheeler's 
ſtore one who was a Siſter of the ſaid Hoſpital ;, and it was urged, that a Caſe. 
Mandamus ought to be granted, becauſe.the Party had a Corody and Free- e 
hold in the Hoſpital. But per Cuy, The King is the Founder, and ſo hath Hoſpital 
the Viſitation, and therefore Application muſt be made to him. | Andr. 184. 
| | | | | To reſtore to 
a Scholarſhip, id. ib. 


3. What Removal or Turning out an Officer will intitle him 
: to a Mandamus.  _ Yu 


It ſeems by the better Opinion, that a Member of a Corporation, being ws — 
only ſuſpended, and not (g) totally removed, may have a Mandamus; be- R. Ni PR 
cauſe, were it otherwiſe, they might always ſuſpend, and thereby not only 74, Xing ver: 
effettually keep him out, bur alſo deprive him of all Remedy of Redreſs. p 1 vor 

| . n e eee 0 | of Gruttaford. 
(s) A Mandamus to reſtore an Alderman expelled from his Priority and Precedency of his Place of Alder- 
man. 1 Lev. 119. FF. lect 8 | 1 

A Mandamus was granted to the College of Phyſicians in London, to Sid. 29. 
reſtore Dr. Goddard to all the Privileges and Pre- eminences that belonged 10 95 1 
to him. The Preſident of the re returns, that they were incorporate, Pr. Re tio 
&c. by virtue of the Statute H. 8. an 


| that they made a By-Law, that there ver. College of 
ſhould be a ſelect Number of twelve to attend in Commitees, and that Dr: Phyfcians. 
Goddard was one of the thirty, and that they put him out for certain Rea- 
ſons, but that he remains Fellow ſtill. And all the Court, except Mallet, 
held that this was a good Return, for it was in the Fellowſhip he had a 
| Franchiſe ; but to be one of the Thirty is no ſuch Thing as a Man may ſue 
to be reſtored to, for it is only a ſelect Number for the Convenience of 
ordering their Affairs. | | 


n 


I OY 


9 


(d) There it lies to inferſo2 Courts, and , 
Magiſtrates, to oblige them to do that 

Juſtice which the Public Good requires, 

and the Laws enjo n. 


18 Court of King's Bench having a Superintendancy over all inferior Styl. 7, 8. 
Courts and Magiſtrates, will oblige them to execute that Juſtice which Lev. 186. 
the Party is intitled to, and which they are enjoined by Law to do; and Sid. 293. 
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Comb. 158, of this there are Multitudes of Inſtances; (5) as where the Ordinary refuſes 
450. do grant the Probate of a Will to an Executor, or to grant Adminiſtration 
eme ap to the next of Kin, he may be compelled. thereto by Mandamus; for theſe 
a Mandamus being Things enjoined by Statute, the. Temporal Courts will take Care that 
to che Judge due Obedience is paid to them, + Ran 3-H 
of the Prero- | 1 7 ibs odd be Fa! © at oo EA es ee 
gative Court to grant the Probate of a Will to a Perſon named Executor therein, the Ordinary returned, 
that he was an abſconding Perſon, and inſolvent ; and that he had refuſed to give Caution to pay Legacies 
bequeathed to ſome of the Teſtator's Infant Relations; and a peremptory Mandamus was granted; for 
the Ordinary has no Authority to interpoſe and demand Caution of the Executor, when the Teſtator 
himſelf required none. Carch. 457. Salk.” 299. pl. 11. The King ver, Sir Richard Raines, But 
where Executors may be compelled to give Security in Equity, vide Title Exetators and Adminiſiratort, 
Letter (A). none eee eee e e ce e e ee 


page 335 But a Mandamus will not lie to oblige the Ordinary to grant Admini- 
Hi). 4Geo. 2. ſtration durante minori Ætate of an Infant to the next of Kin, this being a 
Smith's Caſe Matter out of the Statutes, and therefore diſcretionary in the Ordinary to 
app , whom to grant it; and if in ſuch Caſe he grants it to an improper Perſon, 
1 nf or inſiſts upon unreaſonable Security, the Redreſs muſt be by Appeal; or 
366. i in the laſt Inſtance there be any Remedy at Common Law, it muſt be by 
1 Prohibition. ay | TCT . 


* 


Ack „Geo. So if the Teſtator make, J. S. his Reſiduary Legatee, who by the Eccle- 
2 in F. R. fiaſtical Law is intitled to Adminiſtration upon the Executor's Renunciation; 
The King ver. yet if the Spiritual Court refuſe to admit him thereto, they cannot be com- 
Beiteſworth. pelled by Mandamus ;, for this is a Matter purely of Eccleſiaſtical Cogni- 


_ Zance, and out of the Statutes; and therefore the Party's Redreſs muſt be 


. 
2 Kel. 139: pl. 118. | x 3 | 
: Il by the Cuſtom of a Corporation, &c. a Perſon ſerving an Apprentice- 
Lev. 91. ſhip there, is at the End of his Term intitled to his Freedom, and the 
18 10% Pl. Mayor, &c. refuſe to admit him thereto, they may be compelled by (c) 
5 Mod. 402. Mandamus ; for this is an Act of Public Juſtice, which the ſuperior Court 
6 Mod. 227, Will ſee executed. . | 
260. DS PETIT OE OL] e e e , - 

12 Mod. 490. Ld. Raym. 337. 2 Ld. Raym. 1238. 2 Show. Rep. 154. pl. 138. See6&9W.3. 
c. 17. ſ. 12. 8 Ann.c.g. ſ. 39. Andr. 1. Com. Rep. 240. pl. 134. id. 243. pl. 136. 2 Kel. 280. 
pl. 213. Carth. 448. (e) Mandamus to admit a Quaker, having taken his Affirmatien, but refuſing 
to take the Oath, into the Freedom of the Turley Company, granted peremptorily, 2 Bur. Rep. 1004, 
1905. 6.3 1 * el : IG 18 f 2 . 


6 Mod. 310. So it hath been held, that a Mandamus lies to the Juſtices of the Peace, 
Peat's Cale, to oblige them to admit a Perſon to take the Oath of Allegiance, and to 
3 6572. ſubſcribe according to the Act of Toleration, in order to qualify him to 
2 Ld. Raym. teach a Diſſenting Congregation: And herein it is ſaid, that the Party 
1206. ought to ſuggeſt whatever is neceſſary to intitle him to be admitted; and if 
Stra. 58. that be not done, or if it be done, and the Fact be falſe, that will be a 
6 Mod. 229. good Matter to return. | | 
8 So a Mandamas lies to the (c) Juſtices of the Peace, Churchwardens 
478. and Overſeers of the Poor, to oblige them to make Rates for the Relief of 
(ee) Toa the Poor. | 5 
Juſtice of t de a , 85 $256 ; | 
Peace to ſign a Poor-Rate, 5 Mod. 275, 6 Mod. 229. Comb, 422, 478. Fol. 36, 37, 368. 2 Seſ. 
Cal. 6e-- 3% 0. 1251103 DIL. 2 e | 


| | 
2 Show. 74. So Mandamus's have been granted to oblige Juſtices of the Peace to diſ- 
pl. 57. charge Priſoners, purſuant to Acts of Parliament made for the Relief of 
Comb. 203. Inſolvent Debtors. e | + 

Vide 6 Mod. 7 ü 3 
97-8. See Sef. Caf, 247. pl. 198, 2 Barnard, K. B. 410. 


So 


nal Judgment upon a 


Biſhop of Eh, as Viſitor of the College, againſt Dr. Benzley, the Maſter of 
that College; and it appearing on the Face of the Writ, and by the Return, Ante 539- 
that the Biſbop himſelf or the Sing fe Viſitors, the Court held, that no 


* n 


Mandamus. 
11. %. 61. for erecting Newgate Market, Power is given to the Mayor Raum. 214. 
and Aldermen of London to im panel a Jury, wha ſhall aſſoſa and adjudge — 
what Satisfaction and Recompence ſhall be given to the Owners of tie 


Grounds; and that the Verdict of ſuch Jury, on that Behalf to be taken, 


and the Judgment of the ſaid Mayor and Court of Aldermen thereupon, 


and the Payment of the Money fo. awarded or adjudged, c. ſhall be 
binding and eoncluſive to and _ the Owners, (fc. and there being 
15000 Foot of the Grounds of J. S. taken away for this Purpoſe, for which 
a Jury being impanelled aſſeſſed and awarded two Shillings a Foot; but 
the Mayor and Court of Aldermen refuſing to give Sentence or Judgment 
thereupon, a Mandamus was awarded to compel them to it, | 

And this general Juriſdiction and Superintendency of the King's Bench 
over all inferior Courts to reſtrain them within their Bounds, and to 
compel them to execute their Juriſdiction, whether ſuch Juriſdiction ariſes | 
from a modern Charter, ſubſiſts by Cuſtom, or is created by (c) Act of Andr. 183. 
Parliament, yet being in Sub/edium Juſtitiæ, has of late been exerciſed in 2 A * 
Variety of Inſtances ; as (4) a Mandamut granted to the Quartet Seſſions to Prefident ug 


425 . elne Preũdent and 
give Judgment for abating a Nulance. 'S 


Fellows of St, 


| SA, obn's Col- 
lege Cambridge, to oblige them to turn out certain Fellows of the College, whoſe ww void for 


not taking the Oaths of Supremacy and Allegiance, purſuant to the Statute 1 F. ( M. c.1.& c.8, Skin. 
359. Pl. 1, 368. pl. 15, 393. pl. 30, 546. pl. 9. 4 Mod. 233. 8. C. () Hil, 4 Geo. 1. Andr. 
183. 2 Ld. Raym. 1334. Seſ. Cal. 248. io to receiye an Appeal. Seſ. Caf, 248. Os 


* So a Mandomus was graoted to the Court of Sandwich, to ive Judgment ® Pape 326 
. . ek. wer 5 Geo 


dtr. 113. Seſ. Caf. 248, Andr. 1183s, 
So a Mandamus was grows to the Sheriffs Court in Londen, to give 


. . . , Mich. 8.1. 
Fit of Inquiry, : 3 Pat ver. 


| | Bowrn. 
Sera. 392. Forteſe, Rep, 195. 8ef. Cal, 249, Audi 183, th. 
So a Mandamus was granted to the Bailiff of Andover, to give Judgment Tris. 2 Geo. 


in a Cauſe there depending; but the Court in this Caſe required an Afflda- 2: Barnayd. 


* 


vit of their Refuſal, or elſe it ſaould be preſumed that the Court would do K. B. 3 


1 ted to th ion of W E. Cal, 548 
So a Ma Was gran to the ion to hold an 172 T0 4 
eee ere r 


1. Andr. 194. 
| | | Barnard, ' 
But though theſe Kind of Writs are daily awarded to Judges of Courts to © 8 

give Judgment, ar to proceed in the Execution of their Authority, yet are | 

they never granted to aid à Juriſdiction, but only to enforce the Execution 

of it; nor are they ever granted where there is another proper Remedy, 

and therefore will not lie to an Officer of an inferior Court; as to a Serjeant 

at Mace, an Apparitor, & c. to compel them to execute their Duty; for 

theſe are Servants to their reſpective Cu, and Feinde by the Judges 

of them; and for the ſuperior Court to interpoſe in obliging ſuch inferior 


Officers, would be to uſurp the Authority of the Court, which has a proper 


uriſdictian over its own Officers, and which alone is anſwerable to the 
ſuperior Court for the Execution of ſuch Authority; and therefore whe 


re a Hil. 9Geo.2, 
 Mandgmg iſſued to che Vice-Maſter of Trinity College Cambridge, com- iu 5K. Ti. 


manding him to execute a Sentence of Deprivation, pronounced by the 


. 


* 


Mandamps would lie; for taking the Biſhop to be general Viſitor, as che 
Vor. II r Wirit 
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Writ ſuppoſes, he is the proper Perſon to carry his on Sentence into Exe- 

cution, having Power tam in Capite quam in membris ; and if the Vice- 

Maſter refuſes Obedience to his Mandate, he may pronounce Sentence of 
Deprivation againſt him, and he will be immediately ouſted by the Judg- 

ment; or taking the Crown to be Viſitor, the Vice-Maſter may be puniſhed 

by Commiſſioners appointed by the Crown; one of which Ways the Court 

held to be the proper one to compel the Vice-Maſter to do his Duty, | 
Sid. 31. A Mandamus lies to deliver up the Enſigns of an Office, or the Papers or 
(a) 5 Mod. Records of a public Nature to a Succeſſor; as (a) a Mandamus to deliver 
„ Conib. the Mace, and other Enſigns of Mayoralty, to the ſucceeding Mayor; fo 


102. (b) a Mandamus to a Town: Clerk, to deliver ſeveral Books which belonged 


2 Stra. 948. to the Corporation. 
2Barnard, K. | 12 
Z. 235» S. P. 


Vide Tit. Cor. A Mandamus lies to oblige Corporations to chuſe proper Officers, which 
forations, if they neglected to do, this by the Common Law was a Forfeiture of their 
Charter ; and though by the Common Law, upon the Death of a Mayor 
within his Year, which was the Act of God, and an ordinary Contingency, 
the Court of King's Bench was authorized to grant a Mandamus immediately 
to fill up the Vacancy ; yet upon an Omiſſion to ele& at the Charter-Day, 
or upon the Removal of an Officer unduly choſen, there was no Power to 
compel an Election before the Day came round again to ſupply thoſe 

Defects. * ET, | 


Mandamus By the 11 Ges. 1. cap. 4. it is enacted in the following Words: 


may be grant- 


eden this Sta. Whereas in many Cities, Boroughs and Towns Corporate, within that 
tute to go to Part of Great Britain called England, Wales, and Berwick upon Tweed, 
an Election, © the Election of the Mayor, Bailiff or Bailiffs, or other chief Officer or 


though the: a | We , 
- 12 c Officers, is by Charter, or ancient Uſage, confined to a particular Day 


fas e or Time, without any Proviſion how to act or proceed in caſe no Elec- 
2 Str. 1003, © tion be then made; and it frequently happens that by ſuch Charter, 


e or Uſage, particular Acts are required to be done at certain Times, in 


1157. 
Aud. 280. « order to and for the compleating of ſuch Elections; and by the Con- 


To go to E- 46 


wel of &. trivance or Default of the Perſon or Perſons, who ought to hold the 


| veralannuat © Court, or preſide in the Aſſembly where ſuch Elections are to be 
Officers. made, or ſuch Acts to be done, or by Accident, it hath ſometimes hap- 


2 Str. 1180. «© nened, and may frequently do ſo, if not timely prevented, that no Courts 


Page 537 or Aſſemblies have been held, or Elections made, or ſuch Acts done 
To a Steward ( 


to hold a within the Time fixed for that Purpoſe; in which Caſes, if Elections of 
dne © ſuch Officers could not afterwards be made, the Corporation ſhauld be 
and to charge diſſolved, great Miſchiefs might enſue; for Remedy and Prevention 


and ſweara © whereof be it enacted, That if in any City, Borough or Town Corporate, 


Jury, to pre- © within that Part 55 icy Britain arp Nei Wakes, 77 Berwick up- 
% on Tweed, no Election ſhall be made of the Mayor, Bailiff or Bailiffs, or 
2 % other chief Officer or Officers of ſuch City, Borough or Town Corporate, 
Affdavit of „ upon the Day, or within the Time appointed by Charter or Uſage for 
his Election. « ſuch Election; or ſuch Election being made, ſhall afterwards become void, 
dd ph « 'wherher ſuch Omiſſion or Avoidance ſhall happen through the Default 
Corporator. of the Officer or Officers, who ought to hold the Court, or preſide 
2 Bur. Rep. © where ſuch Election is to be made, or by any Accident, or other Means 
731. Seeid. © whatſoever ; the Corporation ſhall not thereby be deemed or taken to be 


+; A _ « diffolved or diſabled from electing fuch Officer or Officers for the fu- 
prom rp tft ture; but in any Caſe, where no Election ſhall be made as aforeſaid, it 
, 3 


in Execution, * ſhall and may be lawful for the Members or Perſons of ſuch City, Bo- 
ſtat. 8 Hen. © rough or Corporation, who have Right to vote, or be preſent at, or to 
6.c.g.  « dg any other Act neceſſary to be done, in order to or for the compleating 


o* 2K. ſuch Election; and they, and ſuch of them, as ſhall be hindred'by any 


n reaſonable Impediment or Excuſe, are hereby required reſpectively to 
B. 72. To © meet or aſſemble together in the Town-Hal), or other uſual Place of 


paſs Over- « Meeting, for making ſuch Election within ſuch City, Boroogh'or Town 
ſeer's Ac- : 5 | « Cor 
count, ks porate, 


gel. Cal. 368. 


pen to he Sunday, and then upon the Monday ollowing, between the a Pe. | e 
r. 187, 


ges on Expe. 
dition to Scota 
and, 


« ficer or Officers, who ought to have held the Court, or Prelided at the * Caſ. 367, 
Aſſembly for ſuch Election, or doing any other Act necellary to be done 221. To 


the neareſt then Preſent in Plate or Office to the Perſon or Perſons ſoab- 57 16, 1, 
cc ſenting himſelf, or themſelves, ſhall hold the Caurt, or preſide in the 1198. 1 
"0 Meeting or Aſſembly hereby appointed, and ſhall have the ſame Power reimburſe _ 
© and Authority in all Reſpects therein, as belongs to the Mayor, Bailiff or Surveyor of 
* Bailiffs, or Other chief Officer or Officers of the ſame City, Borough or Highways. | 
% Town Corporare, at any Coutt or Aſſembly, for the Election of Officers 05 | 
* for ſuch Place, or for doing any other A& neceſſary to be done in order Geo, beet 
to ſuch Election. ; Ly ES 9 
by Se. 2. it is further enacted, © That if it ſhall happen that in Sel. Caf, 248. 
any City, Borough or Town Corporate, within that Part of Greaz Britain x 
** called Enpland, Wales, and Berwick upon Tweed, no Election ſhall be Articles — 
* made of the Mayor, Bailiff or Bailiffs, or other chief Officer or Officers Peace. | 
** of ſuch City, Borough or Town Corporate, upon the Day, or within the 2 Sel. Caſ. 


Time appointed by Charter or Uſage for that Purpoſe ; and that no 58 pl. 72, 


< lawful for his Majeſty's Court of King's Bench, Upon Motion to be made Fitzgib. 5. 
in the ſaid Court, to award a Writ or Writs of Mandamus, requiring the Pl. 13. 

a Members or Perſons of ſuch City, Borough or Town Corporate, havin 
a2 Right, to vote at, or to do any other Ad neceſſary to be done, in order 71. 
* to ſuch E ion, or to ſignify to the ſaid Court good Cauſe to the con- Mandams, 


- 


point, be affixed in the Market Place, or ſome other Public Place with. P*nces of 
* in ſuch City, Borough or Town Corporate, by the Space of ſix Days be- poor Perſog, 
fore the Day ſo appointed; and ſuch Officer and other Perſon reſpec- 2 Ser Caſ. 
* tively, ſhall preſide in ſuch Aſſembly, as Ought to have prelided at the 64. pl. 67, 
Election of ſuch Mayor, Bailiff or Bailiffs, or other chief Officer or Offi. To take the 
cers, or at the doing any other Act neceſſary to be done in order to ſuch urveyors of 
Election, in caſe the ſame had been made or done upon the Day herein the High- 
before preſcribed for that Purpoſe. | 10 . tt Ways, and to 
„ . 3. And whereas in certain Boroughs and Towns Corporate within tdenburſe 
that Part of Great Britain called England, Wales, and Berwick upon Tweed, 8 *c. Cock, 
„the Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, is or are pl. - * wry 
| | 19 — a to 
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Mandamus. 


To ſwear in 44 to be nominated, elected or ſworn at a Court-Leet, or View of Frank+ 
an Ale-taſter · 
3 — « fault of the Lord, or his Steward, or ſuch other Officer, by or before 


391 « Motion to be made in the ſaid Court, to award a Writ of Mandamus, re- 
To reſtore cc 


: quiring the Lord, or his Steward, ar other Officer, by or before whom 
Receiver of 4 


Bedford Level. © ſuch Court ought to be held, to hold, or cauſe to be holden, ſuch Court- 


ice of dee. « of King's Bench, and ſhall be appointed in ſuch Writ; or to ſignify to 
Wood wharf, ** the ſaid Court good Cauſe to the contrary z and thereupon, to cauſe ſuck 
2 Str. 832. © Proceedings to be had and made, as in other Caſes of Writs of Manda- 
To reſtore nus, granted by the ſaid Court for holding af any Court, and of the Day 
Maſter ofa « and Time appointed, in and by any ſuch Writ of Mandamus, for hold- 
3 e ing ſuch Court, public Notice in Writing ſhall, by ſuch Perſon as the 


ed by the © ſaid Court of King's Bench ſhall appoint, be affixed in the Market Place, 


Crown. * or ſome other public Place within ſuch Borough or Town Corporate, 
Str. 55. © by the Space of fix Days before the Day ſo appointed; and where a 
. 60 as of Perſons, in order to the Election of any ſuch Mayor, 
Court Leet, © Bailiff or Bailiffs, or other chief Officer or Officers, is to be made at 
2 Stra. 1207. © ſuch Court-Leet, or other Court; in every ſuch Caſe, after fuch Nomi- 
To reſtore a © nation made, all and every other Act and Acts neceſſary to be done, in 
Chaplain. (c order to ſuch Election, ſhall be had, made and done at fuch Aſſembly, 
oo 7%7* and in ſuch Manner and Form as the ſame ought to have been had, 
Barnard, K. made and done, in caſe fuch Election had been made upon the Day 
B. 52. next after the Expiration of the Time preſcribed for ſuch Election by 
2 Bur, Rep. 44 the Charter or Uſage of ſuch Borough or Corporation, according to the 
ost. Directions herein before mentioned. 5 | 
& $28. 4. And be it further enacted by the Authority aforeſaid, That the 
% Mayor, Bailiff or Bailiffs, or other chief Officer or Officers, who ſhall be 
« elected purſuant to the Directions of this Act ſhall take the Oath, or 
| «* Oaths, by Law required, at the Time of his Admiſſion into ſuch Office, 
Page 539 « before Doch Officer as ſhall preſide at ſuch Election, in purſuance of this 
„ Act, who is hereby authorized and required to adminiſter ſuch Oath or 
« Oaths, and ſhall have the ſame Privileges Precedence, Powers and Au- 
« thorities, in all Reſpects, as any Mayor, Bailiff or Bailiffs, or other chief 
„ Officer or Officers, of the ſame City, Borough or Corporation, elected 
*« on the Days or Time fixed by Charter or Uſage for that Purpoſe, ought 
« to have or enjoy. | 
« Seck. 5. Provided always, That no ſuch Election, nor any Act done in 
de order thereunto, fhall be valid, unleſs as great a Number of Perſons hav- 
ing a Right to be preſent at and vote therein, ſhall be preſent at the Aſ- 
« ſembly holden for ſuch Purpoſe, and concur therein, as would relpec- 
„ tively have been neceſſary to be preſent and concur in ſuch Election or 
« Act, in caſe the ſame had been made or done upon the Day, or within 
i the Time appointed for that Purpoſe, by the Charter or Uſage of ſuch 
City, Borough or Corporation, ſaving only that the Preſence of the Mayor, 
„ Bailiff or Bailiffs, or other chief Officer or Officers, who ought to pre- 
« ſide, ſhall not be neceſſary. . | 
Sec. 6, And be it further enacted by the Authority aforeſaid, © That if 
„any Mayor, Bailiff or Bailiffs, or other chief Officer or Officers of any 
Doe | Ss ” City * 
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City, Borough or Town Corporate, ſhall voluntarily abſent himſelf or 


c themſelves from, or knowingly or deſignedly prevent or hinder the Elec- 


« tioh of any other Mayor, Baillff, or other chief Officer in the ſame City, 


« Borough or Town Corporate, upon the Day, or within the Time ap- 
« pointed by Charter or ancient Uſage for ſuch Election, the Perſon or 
« Perſons, ſo offending, being thereof lawfully convicted, ſhall for every 
« ſuch Offence ſuffer Impriſonment for the Space of fix Months, without 


« Bail or Mainprize, and ſhall be for ever diſabled to take, hold, or ex- 
« ercile any Office belonging to the ſame, City, Borough or Corporation. 


Sed. 7. And be it further enacted, That no Corporation ſhall be deem - 


cc 
6 
[13 


ſion or Default which hath already happened, in not nomioating, elect- 
ing or ſwearing a Mayor, Bailiff or Bailiffs, or other chief Officer or Of- 


(e 
ec 
at 
it 
cc 
te 
cc 

66 


been ſubſiſting and capable of electing ſuch Officer or Officers to all In- 
* tents and Purpoſes; any ſuch Omiſſion, Abſence, Default or Avoid- 


ſon of ſuch Election having become void, as aforeſaid; but every ſuch 


wiſe notwithſtanding. | 


. Seck. 8. Provided always, that nothing herein contained. ſhall extend, 


rate, or any Corporation within the ſame, or any of them, or any Elec- 
ec tions or Acts had, made or done in purſuance of any ſuch Charter, nor 
« to make good the Election of any Officer or Member, or of any Perſon 


« ration, againſt whom any Judgment of Ouſter ſhall have been entered or 


e given upon any Information in the Nature of a Js WWartaito, or whoſe 


« Election ſhall have been avoided upon any Writ of Mandamus, on or be- 


« fore the laſt Day of Micbaelmas Term in the Year of our Lord God 1724. 8 


$eF. 9. It is further enacted, That where any Writ of Mandamus mall 


. « jſſue out of the Court of King's Bench in any of the Caſes aforeſaid, the 
„ Perſon or Perſons, to whom ſuch Writ ſhall be directed, ſhall make his 


« or their Return to the firſt Writ of Mandamus +. 


+ This being a beneficial Law for the Subject, the Court hath been very libetal ir the 
Conſtruction of it, therefore have granted a Mandamus for the Election of a Mayor,. 
though there had not been any legal Mayor for four Years preceding. NI Prius, 1 97. 
cites Caſe of the Corporation of Ordford, 9 Geo. 2.——90 they have granted a Maada- 
mut Where there was a Mayor de facto at the Time, M clearly there had not been 

9 i 6 


2. vide infra 540. 8. C. and | 


a due Election · Caſe of the Borough of Tiatagel, 
wide Stra. 1003, 1157. and 6 Com. Dig. 418, Fe. 


<« ed or adjudged to be diſſolved or diſabled from electing a Mayor, Bai- 
liff or Bailiffs, or other chief Officer or Officers, by Reaſon of any Omiſ- 


ficers of ſuch Corporation, upon the Day, or within the Time limited 
for ſuch Nomination, Election or Swearing, by the Charter or Uſage of 
ſuch Corporation, or by Reaſon of the Abſence of the Mayor, Bailiff or 
Bailiffs, or other chief Officer or Officers, who ought to have preſided. 
* at the Aſſembly for ſuch Nomination, Election or Swearing, or by Rea- 


Corporation ſhall be adjudged, deemed, and taken to be, and to have 
« ance, or any Defect, Diſability or Forfeiture ariſing therefrom, in anß 


or be conſtrued-to extend, to invalidate or make void any Charter here- 5 KO 


claiming to be an Officer or Member of any City, Borough or Corpo- en 


vol. II. . (E) Ot 
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0 p * rr —— 


—— 


| refuſe it, they may be compelled by 3 proceed thereon. 


. of Somer ſetſhire, M. 8 Geo. 2. Stra. es 


— <2: 2f5 ; a — adi — rr „ „ „ 


page 540 (E) Df the Authoꝛity by which + it i0ues; « and 
herein of the diſcretionary Power in the 
Court of granting 02 refuſing * Tg , 


z 
Ll 


Vide Tit. H IS general Turiſdifion and Superitendevey! is ; now ; ohly n 
Courts and by the Court of King's Bench, as the ſupreme Court for reſtraining 
their Juriſ- and keeping all inferior Courts and Magiſtrates within their proper Bounds, 


An. and obliging them to execute that Juſtice with which they are inveſted. 


Vern. 175. And though a Mandamus may iſſue out of Chancery, 'y et on a Motion to 


the Lord Keeper, to grant a wy Writ to the Chief Juſtice of the 
King's Bench, to command hirm te fi el a Hill of Exceptions, and a Prece- 
dent produced, where in a like Caſe ſuch a Writ had iſſued out of Chan- 
cery to the Jadge of the Sheriffs Court in London; - the: Lord Keeper 
denied the Motion, for that the Precedent produced was to an infetior 
Court, and he would not preſume but the Chief Joſtiee of En would 
do what fhould be juſt in the Caſe, 

But though the Court of, King's Bench be lerulbed with this Jorifdietion 
of iffuing out Mandames's, yet they are not obliged to do fo in all Caſes 
wherein it may ſeem proper, bur herein may exerciſe a diſcretionary Power, 
as well in refuſing as granting foch Writ ; as where the End of it is meer] 

a private Right; where the Pace it would be attended with — 

Hil. 8Geo. 2. Hardſhips and Difficulties, Se even ſince the Statute 11 Gal. f. cap. 
The King ver. 4. for obliging Corporations 0 \ ele Offeers, it hath been held, that this 
Barer , Court hath a dilerettonarj Power of refuſing a Wrir for that Purpoſe, bur 
Tintagel 2. may firſt receive Information about the Election, and, if diffaticfied abour 


| Cornwal, the Right, may ſend'the Parties IG it in an Ae r 1 Ne 


2 Stra. 1003, 1. \ A trrey 02 2 
1157. Andr. 280. | * 4 DIFF 


Sid. 169. Allo ih A Joubefut Cate, the Court of King 5 1 may award a Man 
3 23 dan to be conſidered of further on Bo Ren, hcl. in n give more 
2 Show. 54, Light, and diſcover more fully the Ju raging or FY and 


Carth. 169. ON uch Return may either eau 6 or quaſh the ly | Vit. 


10 Mod. 49. 


Mandamus refuled to do upeiſeded, beeauſo det seebsd“ 1 Baryard; ry D. 7920 n 2 Wy 167 
To call a Veſtry refuſtd. Br. 686, Lies nat to ſocur in a Mayor, who has Judgment on an Ia ſormatioa 
againſt him for Uſurpation. Str. 62 5, 2 Ld. Raym. 1 1447. To licenſe a Lecturer refuſed, 2 Str. 1 98, 
2 Ld. Raym. 1206. 2 Kel. 287. pl. 218, Quaſhed, being directed to Juſtices at large, inſtead of Juffices 
preſent. Seſ. Caſ. 423, See ſtat, 8 1. 24 3- £+, 30. 89 to inſert. particular Perſons in Poor's. Rate. 
2 Str. 1259. So to ſign Certificate o ettlement in a 2 Pad. Court declaring it a v ſtran e Attempt. 
2 Seſ. Cal. 15 3. pl. 128. So to make 0 equal Poor? rs 2 'Sof.. Caf. 60. pl. 61. Fol. 37. Barnard. K. 
B. $2, 137. Str. 422 80 for an equa e on Land Tax Act. 11 Mod. 206. pl. 2, 6. So to aſſeſs a 
Roman Catholic double. 2 Sef, Caf. 62. pl. 64. . Mandamws does not lie to make an equal Poor's Rate, 
where a Rate is in Being, though une oft ; 1 in ſuch Caſe if an Appeal be brought, and the Chaney 
* 24. & Caſ. 306. 1. K 2 35 
Fol. 37. To hold a Court of Conſervancy refuſed. 2 Barnard, K. B. 441. So to make an rder of 
Removal. Sef. Caſ. 15. pl. 17. So to ſign Warrant of Diſtreſs, Party agreeing to pay the Rate, 2 Sel. 
Caſ. 63. pl. 66 To empower Juſtices of the County to take Security of the Peace denied. 2 Seſ. Caſ. 
67. pl. 71. For Licence to keep an Alehouſe not granted. 2 Str. 881. Andr. 180. Barnard, K. B. 
402. Bur. Rep. 5 1 Nor for Rate to reimburſe. Str. 63 f. ä | | 


1 


\ 


t It lies to Jubicss, to grant a Warrant to levy Balance of old Overſeers Accounts. Rex ver. Juſlices 


\ 


(F) To. 


2 to command another. 


Court will grant an Attachment. 
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HE Writ is to be directed to him, who by Law is obliged to exe- 
] cute it, or to do the Thing thereby required; and therefore (a) (a) Salk. 432, 
where. a Mandamus was granted to the Mayor, c. of Norwich, it was pl. 10, 7or, 
moved, that the Senſe of the Mayor differed from the Majority of the 15 
Corporation, and that he would execote the Writ; whereas the Corpora- . Raym. 
® tion were for returning an Excuſe, Sc. and they prayed, that the Mayor , Dy. * 
might be ordered to deliver the Wiit to the Reſt of the Corporation; Je hen T Age 54! 


allanatur; for he is the Head and Principal, and (50 take yqur Cour Ane . 
againft him. N \ 7 3110 S203 + $47 SHS ie! 12 en cify to whom 


NR add es ann ton Aro ind ene Db Mile, 
Mazdamus Mall be directed. 2 Bur. Rep. 784. See id. 22, For Caſes os, Direions, fe ggg, 
640. Andr. 180. Ld, Raym. 337, 559, 560. 12 Mod. 601, 2 Bernard, K. B. 330, 350. ' (6) That 
if he Mayor had made any Return, contraty to the Votes of the Majority concerned, it was at his Peril; 


and that the Way to puniſh him was by Inſormutlon in B. R. Carthi oo. 


8 If a Mandamus be directed to the twu Bailiffa of a Town; to ſweat in 


ether Bailiffs, and they object, that having ſworn in others, and being -now 2 — 
no longer Bailiffs, and that the Writ not being directed to them in their na- verſus 15 
tural Capacities, they are not 2 any Obedience thereto; the 7 of Cii. 
Court will notwithſtanding oblige them to return the Writ ; for if the Per- 1 
ſons ſworn in by them had no Righe to be choſen, they fill continue Bai- 34, 68 
liffs, and ought to obey the King's Wit. 1104.26 
ia 29 ht eat note e of ee noone e ada ee aro? lo, BEV IAN 
Cambs 336, Stra. 646. 2 Stra. 948, 895. 
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But where a Mandamus was directed to the Church: wardens of . to re; Trin. Gs. 
ſtore A. to the Office of Sexton, and ſerved upon the late Church-wardens, 2. in B. R. 
after their Office was expired; and a Rule being made to ſhew Cauſe why 0 2 1 
an Attachment ſhould not go, for not obeying the Mandamus; and the ans of 


whole Matter being diſcloſed by Affidavit, the Court allowed as a good Mrerbam. 


| Reaſon for thei? not returning the Writ, that thoy, at the I ime of the 15 Vin. Abr. 


Writ delivered to them, were not Church-wardens. | 214, pl. 6. 
A Mandamus to the Mayor, Aldermen and Capital Burgeſſes of D. viz. 2 $alk. 446. 


whereas H. and H. Gt. removed the Party complaining from his Office of pl. 18. 7he 
e er commanding them to command A. and B. to reſtore him, was Seen verſus 
uaſhed, 


for that itis abſurd, that tho Writ ſhould be directed to one Per. Ci. ,h 


** r 2 FX” UC 4s. "II . 


* * c r 
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(G) By whom to be returned. 
IHE Writ in to be returned by him to whom it is directed; and if any skin. 368. pl. 
other return it in his Name, without his Privity and Conſent, an Ae- 15. 
tion on the Caſe hes againſt him; alſo it is fuch an Offence, for which the er as 


99 $0 11% pers tor C_ 
| 3 1 2 5 Rs . 4$9$s*c 
If a Mandamus be directed to the Mayor, Cc, and the Mayor, who is C tb. Sha 


the moſt principal and proper Perſon, returns and brings in the Writ ; the 7 Lig vet. 
Court, upon Affidavits, will not examine whether there was the Senſe of the Mayor, &c, 
Np fe FO ee T Abingdon, 


2 Balk, 431. pl. 9. 8. C. 12 Mod. 308, 404. - Comb. 415 213. 6 Mod. 133. Holt 440. 


„10, 441. pl. 11. Ld, Raym, 559. and Leave given by the Court to file an Information againſt the 
ayor. | | 


9 | Majority, 
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2 Salk. 429. 
pl. 4, 434+ Pl. 
16. 

Ld. Raym. 
25, skin. 
669. pl. 7. 

* Page 542 
2 Id. Raym. 
848, 1233. 
Mich. 9 Geo. 
2. The King 
ver. Baſter - 
ville, Sheriff 
of Shropſhire. 


g 6 Mod. 152. 


126, 223, 
559, 564, 


— 
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Majority, but will receive it, and leave the Parties to puniſh the Mayor for 
the Miſdemeanor, if he be guilty ; but a peremptory Mannamus will be 
granted, if the Return be fallified.. 


\ 
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(8) Of the Manner of inkozting Obedience to 
the Krit, and compelling a Beturn. 1 


N every Mandamus there regularly iſſues an Alias and Pluries, to oblige 
the Party to return the Writ; but the Court of King's Bench may 
make a peremptory Rule to return the firſt Writ; and, in Caſe of Diſobe- 
dience, grant an Attachment; alſo by the Statute 9 Ann. cap. 20. and 
11 Geo. 1. cap. 4. Perſons who are by Law required to make Returns to 
Mandamus's, in ſuch Caſes as are within theſe Statutes, muſt make their 
Return to the firſt Writ of Mandamus, N a ood 


If an Attachment iſſues for not returning a Mandamus, and the Sheriff, 
who is to ſerve the Proceſs, takes Bail thereupon,” this is ſuch a Miſdemea- 
nor, for which an Attachment will be granted againſt him; for theſe are 
not like Attachments in Chancery, for want of an Anſwer, which are only 
as Attachments of Proceſs, but are Writs on Contempt, in Nature of Exe- 
cutions, and ſo not bailable by the Sheriff. PESO Giant 

If a Mandamus is awarded for electing an Officer, and there is an Equality 
of Votes, ſo that the Electors cannot agree, it is ſaid, that they ſhall be all 
brought up as in Contempt, and laid by the Heels, till they do agree. 


77. 2 Ld, Raym. 840, 849, $85. 12 Mod. 126, 308, 322, 332, 410. 


2 Salk. 432. 
pl 11. | 
. Raym, 
| $59. 
ent. 111. 


1 8 1 3 7 * 


1 a ny 
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(1) That ſhall be ſaid a good Return 


Ms every Mandamus iſſues upon a Suppoſal of ſome Breach and Diſobe- 
A dience of the Law, or Neglect of the Party's Duty to whom it is di- 
rected, the Return thereto muſt be certain to every Reſpect; and therefore 
it is ſaid not to be ſufficient to offer ſuch Matter as the Party may falſify 
in an Action, but alſo ſuch Matter muſt be alledged, that the Court may 


be able to judge of it, and determine whether the Party's Conduct be 


Vent. 110. 
Die King ver. 


Clapbam. 


2 Salk. 436. 


pl. 10. 

2 Ld. Raym. 
1244. 

The Queen 
ver. Mayor, 
Sc. of Nor- 
aich. 

6 Mod. 309. 
SecLd.Raym. 


223, 539 


agreeable to Law or not. | 


Therefore, if to a Mandamus to the Lord Preſident and Council of the 
Marches, to admit a Perſon to the Exerciſe of the Office of Deputy-Secre- 
tary, the Return is, that Non fuit tempore receptionis brevis deputatus c onſti- 
tutus ; this is naught; for if he were made his Deputy before, the Return 
was true; unleſs he made him his Deputy at the very Inſtant of the Receipt 
of the Writ, 255 | 1 
To a Mandamus to admit a Perſon Alderman, the Party may return, 
that he was not qualified, or that he was not elected; alſo ſeveral Cauſes 
may be returned, but they muſt be conſiſtent; and therefore if the Return 
admits a good Election, and afterwards avoids it by Matter repugnant, 
this is naught. p | | 


A Mandamus to ſwear one into the Place of Town-Clerk ; the Return 
was, that upon the Election B. had eighteen Voices, and the Party who 
ſued the Mandamus but ſeventeen; and that they ſwore in B. and it was 


held 


2 


- 
8 „ ——_— — * 4 
— 2 I _—_ * 


held a bad Return, being argumentative, when it ſhould be expreſs and , Ld. Raym. 
direct, that he was not chaſ en. 1244, 1267. 
FCC 1304, 1379, 
1405: 1 101, 74. 176. 12 Mod, 27, 113, 401. Comb. 396. Carth. 499. 2 Salk. 431, pl. 3. 
699. pl. 3. ü oo nth Wot ks ih boabost 


| 


| © A Mandamus was granted to reſtore the Recorder of Barnſaple, directed Raym. x55. 
do the Marr of, the Corporation; and he returned, quod non confas nobis 
that he was ever eletted ; and the Return was adjudged inſufficient, and Re- 
wid, WOT ECOL K oe IPO OE 
So, where to a Mengamys to reſtore a Town-Clerk, it was returned, that gid. 20%. 
he nunquam debito modo edmifſers and it was held a bad Return, being a Keb. 655, 
Negative pregnant, and involving Matter of Law, when the plain Fact on- 716, 733. 
iy ſhould be returned, fo as to enable the Court to adjudge upon it, and | 
the Party to bring his Action, in caſe it were falſe. _ f 18 72 282 
But if the Mandamus ſuggeſt, that he was debits elactus, a Return quod non Carb, 155. 
fuit debito electus is good, becauſe it anſwers the Suggeſtion in the Writ. 4 1 
2 Salk. 433. pl. 13. 5 Mod. 11. S. P. See 2 Bur. Rep. 101 3. See other Caſes of Return in Sef; Caf, 
422: pl. 332. 2 Barnard, X. B. 56. 2 Seſ. Caf. 63. pl. 65. Barnard. K. B. 35.858 674, 763 21. 
Raym. 1479. Andr. pr A 367. 2 Stra, 1111. 2 Barnard. K. B. 420. 2 Sef, Caf. 198. pl. 149 . 
-2 Kel. 230. pl. 213. 2 Seſ. Caf. 243. pl. 190. Str. 11g, 609. 2 Barnard: 430. 2 Str. 893. Ferteſt. 
Rep. 200. 8 Mod. gg. 2 Str. 1235. 12 Mod. 601. Seſ. Caſ. 326. pl. 261. See Com. Dign)s. 
Id. Raym. 560. 12 Mod. 401. 2 Str. 1235. 2 Ld. Raym. 1379, 1405. Fitzgib. 195. 8 Mod. 380. 


11 Mod. 174. pl. 16. 12 Mod. 23. Barnard. K. B. 412, But ſee the contrary held in 2 Str. 894, 895. 
Barnard. K-. 381. 8 Mod. 325. 11 Mod. 174. pl. 16. 12 Med. 23, 19 8 
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* (K) Of. traverſing the Return,” and taking » p 
* (K) Of traverſing the Return,” and taking « pug. 
ys On ed ee ee + Bong 
a5 64 ei ene 863. 5: "Y eCYBIV: G03 io SWING oo 39.2 
ann let 2d 10 2 il „ 4 nk Sat 2 8 4 
8 | gor in- Vent, 1 l. 
terplead, which is one Reaſon why the utmoſt Certainty was requir- 2 Salk. 432. 
$8 ſuch, YETUrD, 5H i e Wo EE, K 115 41 * ph 8. 1 1 
But how Wy the 9 Am. cap. 20. feciting. that Alvers MNegally 14, Ray 
intruded themſelves. into, and hem tc ergcute the Difice of 48. 
cen within Cities, Towns Co-. 
: ' 3 * x 


& Fo * 


ov. 


»4 4 \.4 


Right, before the Perſons: hat e Wo eee £27 ot 
and Order of fuck: City, t. and recking the gent Dificuky* Perfons- ili?·:· 

legally turned out, or refuſed to be admitted, lay under, and the Dilatori- 

ne& and Exgence attending che Proceedings en Waits of Hundümab, it is 
herefare emacted, That us Often as; in ny of the Caſes afbreſaid; any 48 
« Writ P x gy" EIT ES 
« Seſſions of Counties Palatine, or. out of a e Courts of the Grand +24 

« Seffions in Male, ahd” a Retürn ſhall be ty: SE 1 f 20 

* may be lawful to and for the Perſon or Perſons, ſuing or proſecuting 

« foch Writ of Mandamus, to plead to or traverſe all or any the material 

« Facts contained within the ſaid Return; to which the Perſon or Perſons 

* making ſuch Return ſhall reply, take Iſſue, or demur; and ſuch fur- 

« ther Proceedings, and in ſuch Manner, ſhall be had therein, for the De- 
4 termination thereof, as might have been had if the Perſon or Perſons, 
ſuing ſuch Writ, had brought his or their Action on the Caſe for a falſe 

„ Return; and if any Iſſue ſhall be joined on ſuch Proceedings, the Perſon 
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« or Perſons ſuing ſuch Writ, ſhall and may try the ſame in ſuch Place, as 
« an Iſſue joined in ſuch Action on the Caſe ſhould or might have been 
« tried; and in caſe a Verdict ſhall be found for the Perſon or Perſons 


+ Where De- © ſving + ſuch Writ, or Judgment given for him or them on Demurrer, 


fendants ſhall « or by Nil dicit, or for Want of a Replication or other Pleading, he or 
pry _ e they ſhall recover his and their Damages and Coſls, in ſuch Manner as 
wich Staate. “ be or they might have done in ſuch Action on the Caſe as aforeſaid , 
| « ſuch Coſts and Damages to be levied by Capias ad Satisfaciendum, Fieri 
&« Pacias, or Elegit, and a peremptory Writ of Mandamus ſhall be granted 
« without Delay, for him or them for whom Judgment ſhall be given, as 
« might have been, if ſuch, Return had been adjudged inſufficient ; and in 
« cafe Judgment ſhall be given for the Perſon or Perſons making ſueh 
| « Return to ſich Writ, he or they ſhall recover his or their Coſts of Suit, 
t By ſ. 7. of to be levied in Manner aforeſaid |.” „ „ 
eee Amendment and Jeofails are extended to Proceedings on Writs of Mandamus,——If in Aa 
Proceeding under the Statute, no Damages are given by the Jury, the Want of it cannot be ſupplied by a 
Writ of Inquiry; but in ſueh Caſe the Party may bring an Action for a falſe Return; for the Act does 
not take away the Party's Right to bring ſuch Action, but only provides that in caſe Damages are re- 
covered, by virtue of that Act, againſt the Perſon's making the Return, they ſhall not be liable. to be 
ſued in any other Action, for making ſuch Return. Stra. 1051.—There are many Caſes to which the 
Statutes ay por extend,—lIn all thoſe Cafes the Proceedings mult be according to the. Courſe of the 
Common Law. - | $63 8... (vr yrs EX. 020M Ba 
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8 1 «© 4-8 l 2 be FEES ©». e 
(L) Ok the Party's Remedy foz a falſe Return. 
II is dlearly agreed: that for a falſe Return to a Mandamus an Action on 
11 Co. 29 f the Cuſe lies ; as, if upon a Mandamus to reſtore 7. S. to his Place of 
— bo _ Burgeſs + P. the Mayor, Gt. return a good Cauſe, the Matter of which 
Barnard, K. is falſe, an Action lies for the falſe Return. | 
%% q r 3 a 
12 Mod. 322, 408, 40. Ar hog mats 


* 
11 17 A2 


* Page 544 * Alſo it hath been adju 


— 


* — 


, that where the Return is made by ſeveral 
172. + founded on a Tort or Injuty as if made by the Mayor and Aldermen, 
Sir Peter Rich de 1 he againſt the Mayor only; and if upon J 
, Lord it appears, that he vol 1 but was over-ruled by the 
Mayor f Majority, the Plaintiff will „ OS te Satan 
London. «23. mar 1 nn . n | 25 7 at £4 Au 4) ; , 62 : 5 
6 Mod. 152. g. P. and frethe Authorities to the third Paragraph ap. 542.——f Where ſeveral join in 
an Application for a Masta, they muſt all Join in che Action for a falſe Return, 1 Ray, 3. 


| Carth. 171, Perſons, the Action may be either joint againſt all, or ſeyeral, bei 
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Salk: 374. „ Alſe if cha Matzen concerns public Government, and no particular Per- 
f. 6. ſon is ſo far intereſted an 1d maintain an Aclion, the Court will grant an 
Li. Raym. Informatios againſt the particular Perſoos that made the Return T. 
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(M) Of awarding a peremptozy Mandamus. 


F the Return be inſufficient, or falſified in an (a) Action on the Caſe, c 
mnt inn nr 11 Co. 99. 
the Court regularly grants a (5) peremptory Mandamus, either to ad- a) That on 
mit, (c) reſtore or diſcharge, Sc. the Party, as the Caſe requires. Llahyig the 
ö 25 82 N 70 : : „ 77 1. N 448 BLOC © Return in 
an Aion on the Caſe, no Motion can be made for a'p: remptory Mandamas till four Days are paſt affect the 
Return of the Pofea z becauſe the Defendant has ſo long to move in Arreſt of Judgment, 2 Salk. 430, 


431. (s) Not to be graneed in the firſt Inſtance, Skis. $69. pl. 7. Ld. Raymy 160. 5 Mod. 314. 
$0 : 4 the Court does not ſee Cauſe of Reftitation, though there be no good Return to 
the Writ, yet they will not grant a peremptory Mandamus, 7 Mod. 83, 84. See Ld. Raym. 138, 5; 
561, 2 Ld. Raym. 1068, 1379, 1405, 8 Mod. 325. Stra. 145, 609. 2 Ld. Raytn. 1379. — 
686. 2 Stra. 894, 1246. a * 139 0 3 5 JAR TITTY 


But the Action which falſifies the Return, is to be brought in that Court g,. 428. 
out of which the Mandamus iſſued; and therefore where in an Action on pl. 1. 1K. 
the Caſe in C. B. for a falſe Return to a Mandamus, Judgment was given 216. 
for the Plaintiff on Demurrer; yet the Court of B. R. refuſed to grant a Skin. 670. 
peremptory Mandamus ; becauſe every Mandamus recites the Fact prout ERS 
mbis conſtat per recordum, which cannot be ſaid in this Caſe, as the Court n 
cannot take Notice of the Records of the Common Pleas. granted for 

| © ng od 3 . 2 | 5 Ay r Warrant of 
Diſtreſs againſt old Overſeers of the Poor to levy a Sum in their Hands of the Pariſh Money. Seſ. Caf. 
283. pl. 174. 2 Stra. 992. Peremptory Mandamus may go before any formal Judgment. Str. 697 f. 


1 5 Y 
* — — at 22 1 1 q 4 * 
— — 


1 After a writ ef Error, brought upon a judgment in an Adio upon the Caſe for à falſe Return, a 
Motion was made for a peremptory Mandamus, but. it was refuſed, Stra. 983.—8es farther 5 556. 
As to Mandamer's, to admit Appreauces to their Freedom, 
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HE Relationſhip between a Maſter and a Servant from the Su- 

periority and Power which it creates on the one Hand, and Du- page 343 
ry, Subjection, and as it were, (A) Allegiance, on the other, is (4) Hence by 

in many Inſtances applicable to other Relationſhips, which are the Statute 

in a ſuperior and ſubordinate Degtee; ſuch as, Lord and.Bailiff, Principal 25 B. 3. ſtat. 


and Attorney, (e) Owners and Maſters of Ships, Merchants and Factors, $0 Ea 


and all others having Authority to enforce Obedience to their Orders, fon for a Ser- 


from thoſe whoſe Duty it is to obey them, and whoſe Acts, being con- vant to kill 
formable to their Duty and Office, are eſteemed the Acts of their Prin- = & 45x ak 
o cipals ; but theſe being treated of under their proper Heads, we ſhall here | ©. © 

conſider this Relationſhip, as it more particularly affects Maſters and thoſe ,creof it 


who are more properly called Servants and Apprentices. hath been 


held to ax- 


tend to a Miſtreſs, or Maſter's Wife. Plow. 86: Inſt. 20, 4 Co. 46. [See 4 Com. Dig. fo. 12. (L. 


1. &c.)) (e) Where a Mafter of a Ship is expreſly ſaid:to be a Servant to the Owners, and the Owners 
ſhall anſwer for him as ſuch. 3 Mod. 323. 2 Vern, 643. * : 
| (A) Df 
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Haber and Servant. 


Ll 
* 414 FR * N 


(A) Df hh Wah of Piring * Dimas a Bam en- 


vant oꝛ Appꝛen tice. 846. 


(B) Who may ſerve, oꝛ are capable of binding themſelves 
| Servants or Appzetitfees, 347. : 


(c) Df the Juriſvition of Juſtices of Peace in viading. out 


Appꝛentices, in obliging Baſters to pꝛovide ko; them, in 
tompelling them to refund the Money had with them, and 
tn dilcharging Kppzentices from their Matters. 548. 


(o) Df the Neceflity of ferving an Appyenticethip, as a Qua- 


 lification to follow a Trade within the 5 Elia. c. 4. 351. 
And been, b oel a. 


af We 1. What ſhall be laid Aa Trade, ind a red is Rs 


to follow, within the Statute. ' 562, | 
2. What Manner of following or eint a Trade aal K 


id within the Statute.” 5 53. 

3. What Kind of Service wm be a ficient Qualification wich 
in the Statute, | S 1 SILENT 

4. By whom the Offence of following a Trade without a Qua — 
lification is cognizable. 5544. 

5. Of the Form of the Proceedings in order to a 4 Convidion, 
for following a Trade without being qualified. 555. 


(E) Of affigning- and turning ober Apprentlts to other 


Maſters. 555. 


(CF) Of making Appꝛentices free. 556. 


(G) pow Apprentices ure to be taken Care of when” thelr 
Maſters happen to die. 556. 


(H) Df Servant's Cages, how recoverable. 557. 


(1) ah of te;Wervfiny ore vearyy the 
u 117 284 ahtaſge: © N 


ders, of 


(K) Chat Acts of the Servant ſhall be deemed the Paſter G, 


*fo2 whith the Malter Wall anſwer and be bound. * 560. 


| 00 Fo1 what d 4 bs wall the Nerhaue bimfelr aber 


to others. 552. 


(N) Foz what Aus of its ; tail th tht Servant anſwer, and be 


reſponſible to bis Baltes: 564. 5 


And herein, . 
1. Where by an Amplid Truſt or v Conflence a Servant thall 
anſwer in a Civil Action. 564. 120 


2. Where Servants and Apprentices hall * 0 crimi- 
_ "nally, for Acts done in relation to their Maſters. 568. 


2 00 2x 
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Saber aud Servant.” 


F 
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far he may co22eX and puniſh him. 566. 


; (0) Df the Maſter's Remedies againſt 8 kor kei 
away, and other Injurles. Von in ce to bis Ser- 
vant. 567. | ry 

(FP) What a Malter 02 Servant may 1uſtify voing in each 
other's Detence. 568. 
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(a) Of the Manner of Hiring —— a 
Perſon Servant oꝛ — 


PHE Retaining a menial Servant and taking an Apprentice diffes , 21 H. 6, 23. 
greatly as to the Manner; for as to the firſt it may be by. Parol (a) ; Keb. 304. 


by Parol, and vithout Writing; but an Apprentice muſt be by Deed, and La CON 
cannot be diſcharged without Deed, and muſt be retained by the Name. of 8 Sal- 68. pl = 
an Apprentice expreſly, otherwiſe he is no (5) Apprentice though bound, (a) That 7 


the Contract 
he is confidered as Servant, tho“ he has not yet actually done any Service for his Maſter. Dalt. Juſt, 
cap. 58,——And on ſuch Contract the Maſter may have an Action againſt him, if he either refuſes to 
ſerveat all, or departs before the Time is expired for which he agreed to ſerve. Dalt. Juſt. c. 58.—— 
And where the Maſter has his Remedy againſt another detaining him, wide Infra Letter (O). (9) n 
bh . 5 en 


A int may hire himſelf for what Time he A bor! it is b aid, Co. Lit. 40. 
that if a Man retain a Servant generally, without expreſſing any Time, the 
6 . conſtrue it to be for one Year, becauſe that Rerainer is according - £ 
to Law. 85 
Alſo it hath been adjudged, that if 4 Petſon' retain a Servant for a Year, A Keb. 16. 
& fie dt anno in anuitn quamdiu ambabus partibus placuerit, that after a ſe- Cotes ver. 
cond Year. begun the Retainer holds good for another Year ; and that it *. | 
ſhall not be a Retainer for a Year certain, and afterwards at Will. : on 
And as an Apprentice can only be bound by Deed, fo it is neceſſary, 2 Rol. Rep. 
f according to the Cuſtom of (c) ſome Places, that ſuch Deed or (d) Inden- 305. | 
| ture be intolled; as in London, if the Indentures be not inrolled before the Palm. 361. 
Chamberlain wichin a Tear, u « 77 a Petition to the Mayor and Aldermen, _ 71 
8 Fe. a Seire fac ſhall iſſue to the Maſter, to ſhew Cauſe why not inrolled; 3 3 Mod. : 
#5 and if it was through the Maſter's Default, the Apprentice (e) may ſue out 191. 
his Indentures, and be diſcharged ; otherwiſe if through the Fault of the 10 Mod. 144, 


er Apprentice; as if he would not come to preſent himſelf before the Cham- od. 

| rlain, &c. for it cannot be inrolled, unleſs the on A woe be in Courr 8 425 
| and acknowledges it. (e) Where 
be | ES. Perſons bind- 


in / themſelves Apprentices to Mariners, their FERRED are | tobe incolled i in hs next Corporate Towns. 

v. 389. Stat 5 El. c. 4. ſ. 29. yn gy 2 Vern. 64. pl. 57. id. 292. - 4 Com. Dig. 80. 
(4) See Sel. Caf, 284. Lu 222, Bulſtr. 192, d it muſt be ſtamped with a 2 . 64. Stamp f. Burn 
57. and alſo particular 


10 prove him an Apprentice. Skin. 579. pl. 2. And ſee a Certificate relating to the Inrollment of Ap- 
Paste. in vol. 3. of Lord Bac. Works 4to. 353. 5 


* » 


| er See the e to the Statutes, Of. Titles . — and Deed, 
mi- But i it VB been held, That this Cuſtom does not extend to one bound 6 Mod. 69. 


Fiete to a Wann under twenty-one Years of Age; for the Company Salk. 68. 


Dr n 78 of 8. 


* 00 Df the Baſter's Authozity over his Servant, and how. . Pug 546. 


Contract, or Agreement only, and therefore ſuch a one may be diſcharged 6 1 182. 
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uties paid. See Sat. 8. An. c. 9. ſ. 32. (e) Where it is neceſſary in order 
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of wan are bike a Voluntary n and n Klee af thar + dey not 


+ By 6 Geo. make one free of London . | 
c. 20, If i 

** abſents himſelf from Service before Time expiftd, he ſhall ſerve ſor fo * Tine a . 
ſented himſelf, or make Satisfaction, or be committed to the Houſe of Correction for three Months: 
This extends not to Apprentices giviag more than ol. or after ſeven Years elapſed beyond their | 
Term. See further as to Diſputes between Maſters and Servants, in various Br s of Manufacture, 
Sc. Cc. provided for FT 8 Statutes. See ſame e rhe . . in n hie ice 7 ener; Tits 
Terwants. | } 1 
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n 547 (B) who may ſerve, 02 are capable of binding 
: themſelves Servants * Apmentices. 


Anares 


22 e 
Dalt. c. 58. TTis ſaid, 8 if a ha Man and tis Wife Jo bind themſelves to 
ſerve, they ſhall be compelled thereto, according to their Covenant or 

Agreement; and that if a Woman who is @ Servant ſhall mdtry, Lind 
malt ferve out het Time 3 and her Huſband cat take ber euezof 
Maſter's Service. 

11 Co. 89. bi, It ſeems clearly Steed, that by the (4) Commich Lane, 0 ot 2 

2 Inſt. 379, fora under the Age fof twenty-one Years, cannot bind themſelves \Appren- 

380. tices, in ſuch a-Mahner as to intitle their Mafters to an Action of Cove» 

3 Leon. 63. nant, or other Action, for departing their Service, or other Breaches of 


— Fs their Indentures; which makes it neceflary, according to the ufitit Prac- 
» Wark "7 tice to get ſome of their Friends to be bound for he. ane Diſcharge of 
. their Offices, according to the Terms agreed on. | 
8 Mod. 191. 


Stra. 604 (a) Nor in Equity. Abr. Eq. 6.—But if an Infant of five Years of Age, or oy Perkin 


who is not Poren tw corpete, be retained, and ſerve * Manner s can, their . muſt pa 
them their 1 Bro. Tr. Labour 4. Boll ll. bas 68 . ” ; 7 7 


APerſoncan- But by the 5 Eliz. cap. 4. Jef. 43. it is gedit in FP Words * ot 
105 . rr And becauſe. there hath. been, and is ſome-Queſtion and Scruple 1 . 8 
cab . whether any Perſon being within che Age of l 
derſtands the © bounden to rag as av Apprentice, in any other Place than 1 in Jed 
Latin M « Gy of London, (ball be e » Accepted and taken as t i 
Tongue. for he Reſolutien of the ing aged and Doubt, be be it ena y. 
2 Rep- 4 Authority of this preſent P arliawent, That a and every 1 0 Hen 
9 or Perſons, that at any Time or Times from hencefor h Wan 8. bounden 
| by Indenture to ferve as an Apprentice in any Art, Science, © ccupatian 
e or Labour, according to che eaour of this Eſtatute, and in Wanger 
5 ps Form ind, albeit the ſame Apprentice, or any of them, Jl 
< be within the Age of twenty-one Years, at the Time of mak ing cheir 
« ſeveral Indentures, ſhall be bounden to fervefor the Years i in Tie ſeve- 
* ral Indentures contained, as amply and largely to every Iatent, as if the 
© ſame Apprentices were of Full Age at the Time BY making ſuch Inden- 
- Hive © tures ; any Law, Fe.“ 
Cro.Car. 179. . But notwithſtariding this Statute, it hath been held, in an Action of Co- 
2 Ver. venant againſt an Appenrice, for depatting from his Maſter's Service with- 
Oro. hae. 494. Out Licence, within the Time of his S] prenticeſhip'; ;, where the Defend- 
8. P. ant pleaded, that at the Time of making the Indenture he was within 
Age; and on Demurrer to this Plea, it was argued, that this Indenture 
ſhould bind the Infant, becaufe it was for his Advantage to be bound Ap- 
prentice, to be inſtructed in a Trade: It was alfo urged, that he was com- 
pellable by the 5 Eliz. cap. 4 ako ura, to be bound out an Apprentice. But 
Pe 5 PP 
all the Court relolved, that ough an Infant may voluntarily bind himſelf 
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and Servant. 
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an Apprentice, and if he continue an Apprentice for ſeven Years, he may 
have the Benefit to uſe his Trade; yet neither at the Common Law, nor 6 | 
any Words of the above · mentioned Statute, a Covenant or Obligation of 
an Infant, for his Apprenticeſhip, ſhall bind him but if he miſbchare 
himſelf, the Maſter may correct him in his Service, or complain © a Ju- 
ſtice of Peace, to have him puniſhed according to the Statute ; but no Re- 
medy hieth againſt an Infant upon ſuch Covenant, 
By the Cuſtom of London, an Infant unmarried, and above the Age of 


fourteen, may bind himſelf Apprentice to a Freeman of London, by Iuden- 1 * 150. 
ture with proper Covenants ; which Covenants, by the Cuſtom of London, 2 Rol. Rep. 


ſhall be as (6) binding as if he was of full Age. 305. 
Mod. 274, 2 Keb. 687, See 5 Mod. 191. 10 Mod. 1 | 1 55 11 Mod. 12 Mod. 486. 
for a Breach an Action may be brought in any othet 8 Kea in the C6 ol the 
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in binding out Apprentices, in obliging 
MPaſters to p2ovide foz them, in compelling 
| them to cefund the Honey had with them, 
and in diſcharging Appeentices from their 
f ¹wulů 


HE Juriſdiction of Juſtices of the Peace herein depends op divers 
1. Ads of Parliament, particularly an the 5 liz. zap. 4. the maſt ma- 
terial Clauſe of which, as to this Purpoſe, is Ses. 35. which is as followeth; 
That if any Perſon ſhall. be wo 7 by a ouſholder, having and 
< uſing half a Plough- Land, at che leaſt, in Tillage, to be an Apprentice, 
and to ſerve in Hi y, or in any other Kind of Art, Myſtery ar 
« Science, before expreſſed, and ſhall refoſe ſo to. do; that then, uf 
+ Complaint of ſuch Houſekeeper, made to one Juſtice of the Peace of the 
& County where the {aid Refuſal is, or ſhall be made, or of ſuch Houſholder 
« 22 in any City, Town Corporate, or Market-Town, to the 
„Mayor, Bailiffs or Head Officer of the ſaid City, Town Corporate, o 
% Market-Town, if any ſuch Refuſal ſhall be there, they ſhall have Full 
c Power and Authority, by Virtue hereof, to ſend for the ſame Perſon ſo 
« refuſing; and if the Juſtice or the ſaid Mayor or Head Officer, ſhall 
< think the ſaid Perſon meet and convenient to ſerye as an Apprentice in 
* that Art, Labour, Science or Myſtery, wherein he {hall be fo then re- 
« quired to ſerve, that then the ſaid Juſtice, or the ſaid Mayor or Head 
« Officer, ſhall have Power and Authority, by Virtue hereof, if the ſaid 
« Perſon refuſe to be bound as an Apprentice, to commit him unto Ward, 
„there to remain until he be contented, and will be bounden to ſerve as 
an Apprentice ſhould ſerve, according to the true Intent and Meaning 
« of this preſent Act; and if any ſuch Matter ſhall miſuſe or evil intreat 
< his Apprentice, or that the ſaid Apprentice ſhall have any juſt Caule to 
„ complain, or the Apprentice do not his Duty to his Maſter; then the ſaid 
++ Maſter, or Apprentice, being grieved, and having Cauſe to complain, 
ſhall repair unto one Juſtice of Peace within the ſaid County, or to the 
% Mayor, or other Head Officer of the ſaid City, Town Corporate, Market- 
Town, or other Place, where the ſaid Maſter dwelleth, who ſhall, by his 
*« Wiſdom and Diſcretion, take ſuch Order and Direction between the ſaid 
« Maſter and his Apprentice, as the Equity of the Cauſe ſhall require; 17 
__ _ DOSES On | 1 


. 0 Ot the Juriſdiction of Judtes of Peate en 


a1 2.5 Palin. 361. 
(5) And 
urts of the City. Moor 136. 
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Maſter and Servant. 
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66 if for want of good Conformity in the Maſter, the ſaid Juſtice of Peace, 
*« or the ſaid Mayor or Head Officer, cannot compound and | agree the 
Matter between him and his Apprentice, then the ſaid Juſtice, or the 
qo 5 * ſaid Mayor, or other Head Officer, ſhall take Bond of the ſaid Maſter. 
4 to appear at the next Seſſions then to be holden in the ſaid County, or 
„ within the ſaid City, Town Corporate, or Market-Town, if the ſaid 
<«« 'Maſter dwell within any ſuch z and upon his Appearance, and hearing 
cc of the Matter, before the ſaid Juſtices, or the faid Mayor, or other Head 
«© Officer, if it be thought meet unto them to diſcharge the ſaid: Appren- 
<« tice of his Apprenticehood, that then the ſaid Juſtices, or four of them 
de at the leaſt, whereof one of them to be of the Quorum, or the ſaid 
« Mayor, or other Head Officer, with the Conſent of three other of his 
e Brethren, or Men of beſt Reputation within the ſaid City, Town Cor- 
cc porate or Market-Town, ſhall have Power, by Authority hereof, in 
\. 1 « Writing under their Hands and Seals, to pronounce and declare that 
1 5 <« they have diſcharged the ſaid Apprentice of his Apprenticehood, and the 
— „4 | 1 « Cauſe thereof; and the ſaid Writing, ſo being made and enrolled by the 
Page 549 © * Clerk of the Peace, or Town - Clerk, amongſt the Records that he keep- 
14 | ; <« eth, ſhall be a ſufficient Diſcharge for the ſaid Apprentice againſt his 
=_- DD « Maſter, his Executors and Adminiſtrators z; the Indenture of the ſaid 
— « Apprenticehood, or any Law or Cuſtom to the contrary notwithſtand- 
14 | ing; and if the Default ſhall be found to be in the Apprentice, then the 
F ce ſaid Juſtices, or the ſaid Mayor, or other Head Officer, with the Aſſiſt- 


s ance aforeſaid, ſhall cauſe ſuch due Correction and Puniſhment to be mi- 
it N | | <« niſtered unto him, as by their Wiſdom and Diſcretion ſhall be thought 
| | ce Provided, That no Perſon ſhall by Force or Colour of this Statute be 
| | «© bounden to enter into any Apprenticeſhip, other than ſuch as be under 
. <« the Age of twenty- one Tears. | REES. 
| | S "PO y the 43 Eliz. cap. 2. ſect. 5. it is enacted, That it ſhall be lawful 
| | « for the Church-wardens and Overſeers of the Poor, or the greater Part 
* of them, by the Aſſent of any two Juſtices of the Peace, to bind poor 
„Children Apprentices, where they ſhall ſee convenient, till ſuch Man- 
| Child ſhall come to the Age of twenty-four Years, and ſuch Woman- 
; Child to the Age of twenty-one Years, or the Time of her Marriage; 
; < the ſame to be as effectual to all Purpoſes, as if ſuch Child were of full 
| c Age, and by Indenture of Covenant bound him or herſelf.” 
| By the 1 Fac. cap. 25. ſef?.23. 21 Fac. cap. 28. 3 Car. cap. 4. ſef. 22. 
Wo. | | this laſt mentioned Act is continued, with this further Addition, That all 
1.4" | I} 


“ Perſons, to whom the Overſeers of the Poor ſhall, according to this Act, 
bind any Children Apprentices, may take and receive and keep them as 
11 Apprentices; any former Statute to the contrary notwithſtanding.” 
1 FN | By the 8 9 V. 3. cap. 3o. reciting, That whereas by an Act made 
1.28 in the 43 Eliz. cap. 2. ſet?. 5. it is among other Things, enacted, That it 
| ſhall be lawful for the Church-wardens and Overſeers of the Poor of any 
Pariſh, or the greater Part of them, by the Aſſent of two Juſtices of the 
Peace, whereof one to be of the Quorum, to bind poor Children Ap- 
prentices where they ſhall ſee convenient; but there being Doubts, whe- 
| ther the Perſons, to whom ſuch Children are to be bound, are compellable 
1 to receive ſuch Children as Apprentices, that Law hath failed of its due 
| |; = Execution; therefore it is enacted and declared, That where any poor 
Wo „ Children ſhall be appointed to be bound Apprentices purſuant to the 
* ſaid Act, the Perſon or Perſons, ro whom they are ſo appointed to be 
0 * bound, ſhall receive and provide for them, according to the Indenture 
*« ſigned and confirmed by the two Juſtices of the Peace, and alſo execuge 
ce the other Part of the ſaid Indentures ; and if he or ſhe ſhall refuſe fo to 
„ qo, Oath being thereof made by one of the Church-wardens or Over- 
e ſeers of the Poor, before any two of the Juſtices of the Peace for that 


County 


were made by theit 


away hiv Apprentice fo 


aſter und Servant, 


County, Liberty or Riding, he or ſhe ſhall for every ſuch Offence forfeit 
'* the Sum of 80 to be levied by Diſtreſs; the ſame to be applied to 
ec the Uſe of the Poor of that Pacrifh or Place where ſuch Offence was com- 
„ mitted; ſaving always to the Perſon to whom any 15 or Child ſhall be 
a 4c 4k pointed to A ound an ee as aforeſai 5 if he or ſhe ſhall + 
„d thernfelves aggrieved thereby, his or her Appeal to the next Ge- 
"Pp peril of Qs irter· Seſſions of the Peace for that County or Riding, whoſe 
Order ſhall therein be final, and conclude all Parties, 1 
* r of theſe Statutes the following Opinions have been 
- SB. ah A ne | 
That by the 5 Bhs. cap. 4. the Juſtices of Peace might bind a poor Per- T. Ran 
John to Uilbandy ink K of his Maſter ** that 2 1 by 77 2 
That Statute, nor che Statute 43 Eliz. cap. 2. which impowers the Church- Sid. 99. 
wardens, Cc. to raiſe a Stock of Money, by Way of Aſſeſſment on the Pa- war the 
 Ciſh, for that Purpoſe, they could impoſe an Apprentice on a Tradeſman g p<,575* 


8 . 0 . 8 Jie . Pw . 
againſt his Conſent, but muſt aſſeſs and raiſe Money to bind him our. Carth, wy 
| Comb. 166. 
3 Mod. 269. Show. 76. The King ver. Fainfur, S. P. reſolved by three Judged againſt Hole. 2 Ld. Rayin 
1117, . 12 Mod. 27, Stra. 143. 2.Stra. 1268. 5 85 


That though by the Statute 8 9 V. g. cap. go. the Maſter is bound * Page 550 
under the Penalty of 10. to keep an Apprentice bound to him purſuant 2 Salk. 491. 
to the Statute 43 Eliz. cap. 2. yer if 8 bind a poor Girl to a 1557 8 
Merchant, and he appeals tq the Seſſions, where the Order is reverſed, it 6,6 © 
being thought unfit te compel a Merchant to take an Apprentice, the Court 
of King's ee removing the Order before them, may confirm the 
Order of Seſſions, (as they did in this Cale) ; for the Statute having given 
an Appeal to che Seſſions, they are made thereby proper Judges, whether 
the Perſon be a proper Perſon to impoſe an Apprentice on or not. | | 
The Church-wargens and Overſeers need not aver; that the Parents Comb, 289. 
were not able to maintain the Child, for they have a diſcretionary Power, er Holt C. J. 
hy the Statute, of determiaing that. «© _ | [ES 
And as the Juſtices of Peace have a Powet of impoſing an Apprentice 6 Mod. 163. 
on a Maſter, in Conldquence thereaf an Indlctment lies for Diſobedience to Salk. 38 1. pl. 


their Order, either in got receiving, or receiving and after turning off, or 29. 75: Ween 
5 1 providing for ſuch Appreatiet; for though an Act of Parliament pre- ©** 


ribes an 


1 iet Way of Proceeding: by Complaint, yet that does not ex- 

ude the Remedy by Inditment. _ | 

The Juſtices of Peace may diſcharge an Apprentice not (a). only on the . 
Default of the Maſter, but alſo on his own (5) Default; but it hath been Ae 108. 
holden, that theit Juriſdiction herein extends only to ſuch Apprentices as Mod. 139. 
were bound to Trades within the Statute,' and were compelled by them to 2 Salk. 471. 
ſerve; for that in ſuch Caſe it is but reaſonable that the Contracts, which pl. 4. 
wet Au ority, ſhould be diſſolved by the ſame Power, but 90 wi bag 
— they cannot diſcharge any voluntary Agreements made beiween the charge eg 

artles. | not be mu- 


Nt 1 5 PN $7 ] tual ; there- 
fore if they order that the Servant ſhall be diſcharged from his Maſter, they need not difcha 


| rge the Maſter 
from his Covenants; for when the Servant is diſcharged, the other is no longer Maſter. 5 Mod. 13g: + 
Salk: 471. pl. 8 2 (9, A Pe after three Years Service, plainly appearing to be a natural Ideot, 
charged, and Order affirmed. Skin, 114.— That by the Cuſtom of London, a Freeman may turn 
Gaming. 2 Vers, 291.——But if an Apprentice marries without the Privity 
ol hit Maſter, yet that will nos juftify his turnlüg him away, but he muſt take his Remedy on his Cove- 
ante a Vern, % © | 8 y | TY 


7 


Therefore where an Order of Seſſions was made to diſcharge a Surgeon's Carth. 366. 
prentice from his Maffer, for not inſtructing him in the Art of Surgery ; 5 . 138. 
but the Mafrer being a Mountebank kept the Apprentice for a Tumbler on 0 5 15 5 
aftices; Ca/: of Ser: 
becaule & Ren. 20. 
pl. 29. 


the Stage; the Order was quaſhed for bobs of Juriſdiction in the) 
75 T1 
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Paſter and Servant. 


The King ver. becauſe a Surgeon is not one of the Trades mentioned in the 5 Eliz. cap. 4. 
Gately. and here it was held, that the Juſtices have Power only over ſuch Appren- 

tices who are bound to the Trades therein named, and not over Appren- 

tices to other Trades, 33 e 1 
Saund. 314. And yet it hath been reſolved, that the Juſtices may not only diſcharge 
Hawkfworth a Merchant's Apprentice, (which has been agreed not to be a Trade within 
and Hillarys. the Statute 5 Elix. cap. 4.) but alſo to oblige the Maſter to refund Part of 
= Keg the Money which he had with him; and this Docttine of Refunding ſeems 


© 


pl, 7. to be now eſtabliſhed, as founded on (c) great Reaſon, though not ex- 
Mod. Rep. 2. preſly mentioned in the Act; for the Juſtices being authorized to diſcharge 
pl. 6. according to their Diſcretions, when the End of the Apprenticeſhip cannot 


+8 u_ _ be attained with one Perſon, it is but Juſtice the Maſter ſhould return 
| 22 Part of the Money he has received with his Apprentice, to place him out 
pl. 5 3. with a new Maſter. CC 
Mod. 110. e b rok 55 . 
1 1 Mod. 498, 553- (e) Where a Court of Equity will oblige a Maſter to refund. Fincb's Rep, 396. 
Vern. 46. pl. 2. Vern. 64- pl. 57, 492. Atk. Rep. 149. pl. 89. 5 muy f 4:5 


\ 


Ti, King ver. It hath been held, that an Order on the Maſter to return Money is 
Amies, Trin. good, though it is not averred that he had any with the „ef for 
7 Geo. 2. in the Order being to return Money, is as neceſſary a Proof of the Receipt 
8 of it, as if it had been exprefly alledged; and in this Caſe the Court 
T. B. 244. ſeemed to be of Opinion, that though the Juſtices had Juriſdiction as to 
296. Diſcharging and Gbliging the Maſter to refund, as well in other Trades 
el. Caf. 190. gg thoſe mentioned in the Statute; that the Juſtices are not obliged in 
Pl. 170. their Orders to ſet forth all the Steps they take in their Proceedings, 
* Page 551 * there being nothing in the Act which makes it neceſſary, and that there 
2 Kel. 128. was a known and eſtabliſned Diſtinction between Orders and Convic- 
pl. 104. tions. W . 


1 = fy 4. Juſtices cannot order Monies to be returned on Diſcharge of an Apprentice. Str. 69. 


8 It hath formerly been held, that the Seſſions cannot make an original 
__—_ 3. Order of Diſcharge : but that, according to the Statute, the Parties ought 
Salk 68.1.6. firſt to apply themſelves to a Jultice of Peace; and if he cannot compound 
5 Mod. 138. the Matter, then he is to bind the Maſter to appear at the next Seſſions; 
Caf. of Set. but it hath been ruled of (a) late, and ſeems now eſtabliſhed, that an Or- 
& ow 133* der on an original Application is good, and that the previous Application 
: Salk. 491. to one Juſtice is only diſcretionary. _ OO TOTES 2 


1. 86. 1 at 1 FFFFFFFFCCCCCCCCCCCC tn kh ahh - 
Mod. Rep. 287. pl. 33. 12 Mod. 349, 350, 353.499. „ (a) So ruled in the Caſe of The King ver. 
Amies, Trin. 7 Geo 2. 2 Barnard, X. B. 244, 279. 2 Kel. 128. pl. 104, 296. See Str. 143, 704. 
Se. Caf. 113. pl. 109. | 5 ; 8 Fe CCC 

1 If che Maſter, being bound to anſwer at the Seſſions, does not appear 
alk. 57. pl. 3. „ , 8 5 | | ** cal, 
( For tho it is a Forfeiture of his Recognizance ; but yet at the ſame Time the (5) 
the Statute Juſtices may proceed to make an Order againſt him. | 0 
ſ: the Diſ- | | - S 
er be made on the Appearance of the Maſter, yet it muſt have a reaſonable Conſtruction, fo as 
not to permit the Maſter to take Advantage of his own Obſtinacy. 2 Salk, 490. pl. 53. 


Sand. 316. The Order of Diſcharge muſt be under the Hands and Seals of the four 
Carth. 199. Juſtices, according to the expreſs Appointment of the Statute; but it is 
co (e) ſaid, that in a Certiorari to remove the Order, it is ſufficient in the Re- 
yo pl. 2. turn to take Notice of the Order ſo made, for it is not neceſſary to certify 
Cay of Set. the Diſcharge it ſelf. EL | e 
Ren. 134. e e ee S 8 
pl. 167. Carth. 198, 199. 7 Mod. 55. For other Caſes ſee Str. 704. Sel. Cal. 282. pl. 221. Fol. 
225. 2 Str. 1014. Read. Star. Law 91, 92. 3 Vin. Abr. 27. pl. 16. Str. 99, 143. 2 Str. 1013. 
Sei. Caf, 113. pl. 109. See Stat, 20 Geo. 2. c. 19. 26 Geo. 2, c. 27, 6 Geo. 3. c. 25,— [See 
the laſt Ad mentioned ante 546. u. J a e en e N 
SR NOR . (D) Ot 


Touth, and thereby make them more ſkilful and expert, 


* Jawful to any Perſon or Perſons, other than ſuch as now do lawfully uſe 
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5) Of the Pteluty of lerving an Appzen⸗ 
_ ticeſhip as a Malification to follow a 


Trade within the 5 liz. cap. 4. 


T Common Law, every Perſon might follow what lawful Trade he 11 Co. 54, 
1 pleaſed; which being inconvenient in many Inſtances, and a-Detri- 2 Bulſ, T1H 


ment to the Public, in permitting Perſons to exerciſe Trades in which Skin. 133. | 


they had little or no Skill or Experience; to prevent which Miſchief, and Sand. 313. 
the better to train up and enure Perſons to Labour and Induſtry from their 


It is enacted by the (a) 5 Eliz. cap. 4. ſelt. 31. That it ſhall not be 3 FR? 
« or exerciſe any Art, Myſtery or Manual Occupation,' to ſet up, occupy, Ge a 


d uſe or exerciſe any Craft, Myſtery or Occupation, now uſed or occupied this A& in 


« within the Realm of England or Wales, except he ſhall have been brought Bur. Rep. 6, 
e yp therein ſeven Years, at the leaſt, as an Apprentice, in Manner 'and * oy 
«Form .abovelaid ; nor to ſet any Perſon on Work in ſuch Myſtery, Art (a) 17527 Wy 
or Occupation, being not a Workman at this Day, except he ſhall have that no En- 
© been Apprentice, as is aforeſaid ; or elſe having ſerved as an Apprentice, couragement 
ce 25 is aforeſaid, ſhall or will become a Journeyman, or hired by the Test; u over 


ec upon Pain, that every Perſon willingly offending, or doing the contrary, ar þ "i 


 * ſhall forfeit. and loſe for every Default forty Shillings for every Month. on this Sta- 


tute, and 


that it would be for the common Good, if it was repealed ; for no greater Puniſhment ean be to the gel- 
ler than to expoſe Goods to Sale ill wrought ; for by ſuch Means he will never ſell more; per Dolben 


a 


2 Salk6:t. 
i Raym, 


B, 30. f 13 
Ld, Raym, 
ed. Keb, 


Gilb. Caf. 242. 2 


Allo it ſeems agreed; that the AR only extends to ſuch Trades as imply 8 Co. 130. 
Myſtery and Craft, and require Skill and Experience; and that therefore 2 Bulf. 191. 
(c) Merchants, Huſbandmen, Gardiners, &c. are not within the Statute ; Vent. 326. 


. B 
and on this Foundation it hath been held, that (4) a Hemp-drefler is not 02 — 4 


Vvithin the Statute, as not requiring much Learning or Skill, and being mentioned 


what every Huſbandman doth uſe for his neceſſary Occaſions. in ſ 27, 29. 


. (a) Cro. Car. 


409. pl. 4. Vent. 326. 2 Salk. 611. pl. 2. Ld. Raym. 514. 12 Mod. 311, 313, 
en e It 


conſider, * Page 332 


Sel, Caf. 23. 2 Show, Rep. 210, 211. Pl. 218. Bur. Rep. 367. are all cr 
contrary. an 4651 . way = 1 | 8 | 


* F 
* 
2 
1 — — 


Waſſer and Serpant. 


It is ſaid in (4% 2 ; Bull. to have been adjudged, that an n Upholſter is is not a 
( < _ Trade within the Statute, as not requiring (e) Skill; but this hath been 


Reſolution, contradicted by a later (F) Reſolution, wherein. it is ſaid eo have been xe- 
2 Salk. 611. ſolved, that a (g) Barber and 2 were Trades within the Statute, 
l. 3. 8. ' 35 
ae to be Law. (e) But fee Rol. Rep. 10. | i 2 Lev. * _ 2 5 4. 4 . Rep. 
366. pl. 19. Ventr. 346. 2 Salk. 611. pl. 2 E Ld.;Raym, 514. 8. A Lev. 
e 


Rep. 206. Sid. 367. pl. 4. Ventr. 326. * 411. * 116. K. 25 f. phy En Mod. 
110. pl, 4. | 


— 
W —— SADR 1, 


2 Bulſ. 189, Aldo it is b in 2 Bull. hae a eee 36 not: cichia 3 


190. beſcauſe there is no Myſtery in buying of Apples, and all his Sk ill is in o 
Rol. Rep. 10. laying his Apples as 10 — them from rotting; but chis likewiſe hach 


Ld. Raym. pęen doubted in a late (6 Caſe, where it was debated, whether the Ulſing 
Sn. 611. of the Trade of a Coſtermonger or path Fruitever be 1911 the Statute; 
N there i is no Reſolution, (LD 

(50 2 Lev. 5 


ab. Pe 326, 366. a Salk 61 1, ol. 8. 8: £. aud, weder whe x ace 4) ore. Rep 
: 38 


11 Co. 54. a. is clearly agreed, that the "FREY common Trade of a Blew, 
20 Vin. Abr. 00 Baker or Cook, is within the Statute, as Unſkilfulneſs herein may 
317: Pl. 1. be very prejudicial to the Lives and of his Majeſty's Subjects; but 
65845455 455 it is ar the dame Time Agreed, that the Erertiüng of any of theſe Trades 
1 4. * in a Mlan's own Hape, or Family, ar in 4 prixate Perſon's Houle, is age 
Cro: Jac. 178. within the Reſtraint gf the Stature. 


17. . 
2 Bull 189. (i) Is exprelly mentioned. See ſ. 3. Mo. 886. pl. 1245. But a Biſcuit Baker b not 
Sel. Caſ. Evid, 34. Hab. 183. bs 22 211, id. 8 Co. 129. Palm. Lak 542. * Rep. 251. 1384 
1 2525 i, EI 


2 Salk. 611 On Motion to quaſh an Inditment for ag the Trade of a "FRETS 
pl. 2 pl. it was urged, that this was a Buſineſs which required no Skill, for that : 
Li.Raym, was Only to pull the Wool from the Skinz but per Holt Chief Juſtice, if 
513, 514. in the Iadictment it he averred to be a Trade at the The af making the 
12 Mod. 131. Statute, we will not quaſh it; for whether it was a Trade then or no, or 
whether any Skill be requiſite ad the Exerciſe of «, a Matter of; Fact 


| pro er for the Trial of a Jury 
2 $alk. 611. 59 the Court refuſed to elde an een dr uſing the Trade of. a 


pl. a ee not having ſerv d as Approntice ; þeeguſe it was ſet forth in 
318g. aum. the Indiftment to be 3 T rade in Lala at the Time oi making js 


ſio that if this Trade of a Seumſtreſs be bot wichin che po ce Def 
+ If on the | will have the Adyantage of it on the Trial Fi oe 


Trial it is | 

o roved that the Defendant followed the Trade FS oring * Part of ho Time laid i in | the 1 
und for one Month of that Time, at leaft, the Defendant will he intitled 40 ay Acquittal, and the Court 
will ex & clear and poſitive Proof, a little Encouragement is pow given to P tions on this Statute. 


Alſo if the Defendant bas followed the'BuLueſs ſeven ren ho! he he hae 505 ee w 4 ce 
he ought to be D See 4. 7 r . 


page 333 * But it is nd, that the Court bad fqutſhed an \ Indiftrnent for following 
2 Salk, 611, the Trade of a Merchant-Taylor 4, becauſe they did not know what was 


pl. 3: 74, Wen by it, zad it ſegmed to them Nonſenſe and ane 
Hl ms 2 Ld. Raym. 1139, ——x fe er 58. o. the aft, Has e a696) I 1 


ven. I Gopchmaker is yinhin dis gente. 
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2. Mhat Manner of following or-exereifing 4 Trade ſhall We 5 owt | 
5 within the Statute. | 4 | 


Ir ſeems agreed, that the folowit a Trade Wie it inns: muſt be 11 Co. 3. 
ſueh whereby the Party gets his Livelihood; and that therefore thi uſing of! Hob. 16% 5 
the Trade of a Brewer, Baker, Cook, Taylor, Sc. in one's own Hbuſeg 2 Brownl. 
or in the private Family of another, without any Re ward, is not within the * AL 


Statute. | | | I 321, pl. 1. 


W _ 5 See ia Ned. 641, 
But in an Action for uſing the Trade of a Clothier, nat haviiig been Ap. Cart. 16. 


prentice to that Trade; where by ſpecial Verdict it was found that A. was 3 2 Salk. 610. 
Turkey Merchant, and exported great Quantities of Exgiiſs Cloth into the Pl. . 
Zroadt; and for this Purpoſe only he Hired ſeveral Cloth-witkers, who had 17%. 33. 
been all Apprentices to the ſame Trade, and kept alſo a Maſter-Worktvan 5 pai ta 


ver. Toungs . 


of that Trade to 112 their Work; and that by theſe Men he made great Show. 24 


Quan gantities of Engib.Clogh, all which, he tranſported; and that he the flid 26. 
. kept a Dye-houſe, and hired Men of that Trade to dye his own Clothes, Combe 259. 


and no other: It was reſolved to be within the Reſtraint of the Statute, though —_ a” * 


the; Cloth was made fos his (a) own Merchandize only; aud though made $38 Pl . 
or the. 


by Perſona who had bean Apprentices; for here they ate not Traders, but (4) 


the Profit, as A. in che Cloth is not © 


N t | wp confined to 
PRE LE. 33+ 8 : | Irn 1420 yt 14 nn "A | t e Utfe of f" 
tia 15:3; bis own Fa- 


300 lens: il 363% et 811 7425 

WA hys xeqded fog fe ee whether, the Utterance be in Zug/ard or in Turk: 
Þ 0s ae. Sk. 619, pl. 1. See Rur, Rep, 2, V "#4 
83 EE ad ie a * * * 3 $ (((( 


Hirelings, and he is the Tradeſman ha hath all 
Caſe has. 4149 3: 7 3057 ine 0 


* 1 * 


en 
4 „ 4 
* 


ren 1 8 4 ad wh gt — ; 
> . » ve” *« 2 4 ? \ wat AZ. £5 : 


S6 if 1 Man keeps Journeymen Shoemakers to make Shoes for Exporta- Carth. 164. 
tion, this is an Exerciſing the Trade of a Shoemaker within this Statute, - - (+ .. 
Bug it bath been held, chat this Statue doth. got reſtrain a Man from Carth. 163. 
vſing ſevatul Trades, ſn as he had been an Apprentice to all; wherefore it Nod. Rep.26. 
indetattifies all Petty Chapmen in little (5) Fons and Villages, becauſe 23:01 ' 


thein-DlaGers kept the fame' mined. Trades there before: 4 9 wot Veor. 31. 
eee . ß cc; »; <3 2 Keb, Rep, 
63. pl. 121. id. 790. pl. 47. 3 Keb. Rep. 782. pl. 28. Black. Com. 416. Show. Rep. 2 a ep 

eemg to be the better Opinion, that this Statute hath not abrogated „ icular C ach 4 
to be t Opinion, tha | & bath not abgc the particular Cuſtoms concerning 

| I Jarticalay Towis and Ciaran ent. pl. 58. 2 Barnard: K. B. 226. Bur. Rep. bo. 
and that therefore a Widow, by n may gpntinne her Huſband's Buſineſs ; and it ſeems, by ſome 
Opinions, ſhe-may do it without any ſuc ſtom, for that the Wife ſerves as an Apprentice ; but for 
is a Cre. Car. , 546, 517. a Bolſ/184, 8 Co. 130, ala, 54. 11 Co. 34. Noy 5. Hutt, 
167, B 32 hn Carths 363. Jg Mod. 70, 71. Show. Rep. 242. Barnard, X. B. 
4 JE, ore 


„Riym, 1248. FEE 27's 
q. Nam; 144 £1} ** 9 3 %½˙ Us nn ee eee = 
echte keene Servants to make his Wheels, and Worktmen to Cart. 163, 
is owh Leather, this is agaioft the Statute, becauſe it is he only who 154. Per 
receives all the Profits of the ſeyeral Trades, 
Currier are hut his Servant. 


l N 7 EY, C 4 4.4 
' Sf JH Us : thwutat f 


and the Wheelwright and the Sten. nep 


R ee Her i gods 267. 
F 3 0 . 
* e : 4 (RAIDS. ; Ei Fe 4+ 34 as & 

do in a Caſe upon this Statute, fee by .che Horners Company Carth. 162. 
againſt a Comb-maker in Lyndon, tor pling the Trade of a Horner, 232. in cted per Hel 
eme Horn for making Combs, which Preſſing did not belong to their Ch. Jaſt. 
Trade ü 


4 and ibis was adjudged a Breach of the Statute, for a Hornet is a Show. Rep: 
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* Page 554 3. What Kind of Service wil be a ſufficient Qualification within 


L * 


Stk 65, bl. A to this it hath been reſolved, that there is no Occaſion for an actual 
. EPs Binding, but that the Following a Trade for ſeven Years is a ſufficient Qua- 
2 Salk. 613. lification within the Statute. e e eien er 
1. 7. 8. P. 3 i | | 12 i 
ing x hard Law. 12 Mod. 46. Bur. Rep. 2. Comb. 254. Id. Raym. 738. 


Carth. 163. So where an Action was brought on this Statute, and upon Not guilty 
Ar : _ pleaded, it appeared that the Defendant's Father kept the ſame Trade, and 
227. 299: Pl. that he the Defendant for ſeveral Years had been employed by his Father 

| therein; and it was held, that he might lawfully uſe that Trade, for that he 
(% And for bad been (a) quaſi an Apprentice to it, which was ſufficient to ſatisfy the 
the like Rea Statute. M W 5 
m — with her Huſband ſeven Years, tiay after his Death continue the Trade ; for. he AR 
Jon not require a Man or a Woman to be an actual Apprentice, but the Words are ranquam an ppren- 
rice, Vide the Authorities ſupra. N . © 6 Cs 21 


{ 


Ca. Law and So if a Man lives with another, that uſes a Trade which the other is not 
| Eq. 71. qualified for uſing, ſeven Years, he may ſet up the Trade as well as if he had 

5 lloed with one never ſo well qual iel. 
Salk, 67. Pl Alſo it hath been held, that the Service need not be in any particular 
2. The * Country; and thetefore an Indictment for uſing the Trade of a Taylor, not 
is Mod. 21. having ſerved an Apprenticeſhip ſeven Years, was quaſhed, becauſe only 
2 Show. Rep. ſaid, not having ſerved as an Apprentice —_ Regmim Anglie aut Walliam 
Tal dez. for it may be he did ſo beyond Sea; and if it were any where it ſuffices. | 


1 
38 | 
550. pl. 55% . - hetd, tha HS, vey eee on TEN 

| So it hath been held, „ | cars to a Trade out land 
Dy 2 — and two in England, is ſufficient to ſatisfy the Statute, but that ie ow 
3 Keb. Rep. be a Service of a full Time either in England or out of Exgland; and there- 
550. Pl. 55+ fore Serving five Tears in a Country, where by the Law of the Country 

more is not required, will not qualify a Man to uſe the Trade in England. 


_ * 


4 0 . 


et , e © nobel f OR SED be: 
This Matter depends chiefly on the Statute 31 Elz. cap. gl. /e#.7. where 
by it is enacted, Thar all Volt for uſin 1 Trade br Ea been 
« brought up in it, ſhall be ſued and proſecuted in the General Quarter- 
<« Seſſions of the Peace, or Aſſiſes of the ſame County where the Offence 
mall be committed, or otherwiſe inquired of, heard and determined in 
 « the Aſſiſes, or General Quarter-Seſſions of the Peace for the ſame 
County where ſuch Offence ſhall be committed, or in the Leet withio 
Wich it ſhall happen, and not in any wiſe out of the ſame County 

here ſuch Offence ſhall happen or be committed. 
.Cro.Jac.178. In the Conſtruction hereof it hath been holden, that ic reſtrains not a Suit 
Hob. 184. in the King's Bench or Exchequer, for ſuch Offence happening in the ſame 
Salk. 373. County where theſe Courts are ſitting ; for the Negative Words of the Sta 
Pl-14 tute are not, that ſuch Suits ſhall not be brought in any other Caure, bur 
that they ſhall not be brought in any other Coumty; and the Preropative < 


theſe High Courts ſhall not be reſtrained without expreſs Wor 7 Aha ive 


Hob: 184, But where the Offence is in a different County, ſuch Suits in theſe, or any 


4. By whom the Offence of following a Trade witheut a Qualifica- 


. 
& * 8 


; other Courts, out of the proper County, ſeem to be within the expreſs 
= Jac. 85, Words of the Statute . | 4 e 
pl. 3. + ids infra 555. | 


Fac. 1. for any Offence therein excepted, for which the Offender may be pl. 13. 


tice, contra form 5 Eli. cap. 4. vas quaſned on-Demurrer; becau 


jointly, becauſe the Offence of each Defendant ariſes from the Defedt petu- 205 
liat to himſelf. _ |. | 


. 
[ & 
«4 FY i. ta 3 5 * Fs 1 
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et it hath been doubted, whether an Action of Debt. or Information * 

in the Courts of M iminſter- hall, were not to be — be out of he 94.755 
Meaning of the Statute; but it ſeems to be now ſettled, in the Conſtruction Keb. 584. 

of the Stature 2 1 Fac. 1. cap. 4. which provides, that o Action of Debt 5 e. 20% 
or Information, or other Suit whatever, can be brought in any Court of 2 Les, 26% 


Weſiminfter-ball on any penal Statute, made before the ſaid: Statute of 21 84. 52 


proſecuted in the Country ; unleſs ſuch Offence ſhall be committed in the 5 Mod. 425. 
ſame County in which ſuch Court ſhall fir. oo er 
But theſe Statutes hinder not the Removal of any Indict ment into the 578 


King's Bench by Certiorari, after which it may be tried there, or in the 3 168 5 


County by NI, Prius. 3 FFT 
It hath been held, that Quarter · Seſſions of Boroughs may receive Indict- OF Wo 
ments on the 5 Eliz. cap. 4. as well as thoſe of the County at large, in that * 


there is no Danger of Oppreſſion, becauſe a Certiorari lies. Shang 370. 


* . 5 2 Ld. Ray * 
1038, 1179, Comb, 254, 255. See Bur, Rep, _ k 


. 


5. Of the Form of the Proceedings in order to a'Convidtion,! for 


following a Trade without being qualified, + 


| The Plaintiff, in an Action on this Statute 5 Eliz. 6.4. mult (a) alledge in es * 


his Declaration, that the Defendant did not uſe the Trade at the Time of ; S lk, 42, 
making the Statute; for though it cannot be preſumed that he did, after 4 Mod. 145, 
ſuch a Length of Time, yet as it is, the Statute makes him liable, and ſub- 2 Kel. 212. 


Jefts him to a Penalty; the Proſecutor muſt ſhew that he has tranſgreſſed oh 2 pl. 


the Law, and that he is intiled to, his Addon tr. 2. 5% 
| . . 176089 S 8 e e 5 4 8 * P 3 \# 2 pl. 
+ Sed qu. If that is omitted, but the Charge ie, for following the Trade, t6 the Statute, whether 
it is not ſufficient? "© e C V 


An Indictment for following the Trade of a Cutler, not being an App ** mY TR | 
Trade of a Cutler was averred to be a Trade then uſed infra bor Regnum King. ver, 


whereas this K | ing. Briton, Paſch. 
Alia, whereas this Kingdom was not then ſubſiſting. Gee 2. 
C „ md. E. J. 147, 172, S. o. 


: "ok has been held, that an Indictment agaioſt two, or more, for following Stra. 623. 
a Joint- Trade, without havi ſerved a ſeven Years, Apprenticeſhip, re- 5 Mod. 180. 


quired by the Scatute, is naught, in chat it would be abſurd co charge them tk: 382. pi. 


ol. Abr. 
81. (N) pl. 6. 
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tites to other Masters. 
43! Dis: RES 0 Wien we. ta Me 


(5) Of afligning, and turning over Appzen- 


+ ® 
— 


þ HE Placing out an Apprentice to a particular Perſon ariſes from an 


Eſtee, and a good Opinion of the Party to whom he is ſo commit- Salk 68. l.. 


; that he will not only inſtruct him in his Trade or Calling, but will alſo La. Raym, 
be careful of his Health and Safety ; and therefore the Law has made it ſuch 683. 


à Perſonal Truſt or Confidence, which the Maſter cannot aſſign or transfer; : * 553.1 
* over to another; he muſt alſo have him under his own Care and Inſpection, Hiob. WS, 


ethe:Pl: 165. The 


© | 2 Sef. Caf, 221, pl. 154." 2 Ld. Raym. 1248. Vent, 302, 


3 " * 
— — 2 — LE * 


aber: and 
* 


Brownl. 67, and cannot ſend hit abroad, though under the Pretence of Improvement, 
See Farteſc, unleſt by expreſs Agretment, and unleſs the Nature of his Buſineſs requires 


1 145 4 it, and implies ſuch a Pœer as that of a Merchant- Adventurer, Saior, r. 


12 Mod. 466. are aid to do ; therefore it hath been adjudged, rhar a Surgeon ſending his; 
Ca/. Set. Apprentice a Voyage to the Eaſt- Indies, though in Company with other 
and Rem. 78. Surgeons, and the better to inſtruct him in the Art of Surgery, was a Breach 
th 50 of his Covenant, whereby he bound himſelf to retain, teach, keep ang em. 
Fol. 3 play the ſaid Appreatice! in his own: Houle. and beer * a 52100 
Sef. Caſ. 114. | i * 

pl. 110. 


f 1 Wa 
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* But by the Cuftoin'pf Links a Fredioat of Lende a may may! turn lererbt 
u 


a age 556 ede to another Maſter, being a Freeman; and fugh ſecond Maſt 


En ; ſhall have the ſame Benefit af the Apprentice 8 Covenants, as ſhall the Ap* 


Sm. es 


 prentice'of the Covena 2058 the Side of the Maſter,” As i if he had been' 110 
nally bound to him.“ | 


Comb. 324. But it hath been held; rhar though Juſtices of peace have 2 Juriſdiction 
The King ver. of diſchargin Apprentices and may bind them to other Maſters, that they 


Chaplain. cannot turn them over; and therefore an Order that an Apprentice, whoſe 
Maſter was dead, ſhould ſerve the Remainder of his Time with his . » 
Widow's ſecond. Huſbagd, was quaſhed,z becauſe the Juſtices baye,ng 
to do about turning over. an Apprentice. z. and that f PPD: he app — to 
8 chat could not t give them a Juriſdiction. | 
\ ; g * oF ©. N aun ta. oh "4 5.4. 8 *xy . PR 
4 _ . ' 2 ue AN 3 4d AS Gb 148 * CI * . 124. 
ee e ee ET Te Den e 4% 4 
ce Of making Appuntces fte, 
e 7 7 J 550 
$795 e eigle — 41 tid Ai 115 ns 1036997031} 47 A.. TT16 8 vt Oxy? ef 225 97 
1 pl. Herever by the C uſtom bf any Town, Borough, wel: has Serving an 


| Appr 27 pho? inticles che Party to his F reedom the Perſqns to 
2 tow. 154 ae him refuſing, with out Rene ) Cauſe, may : campelieg Mrs 
(a) Mr. Com- by Mandamus * 


| 75 Serjeant Maid, that if a Man trade abb bib own As bechits the ſeven Years af his Appreatice- 


ſhip,” the Chamberlain of Lenden will not make him free! þceauſe he has pop fally ſerved an * 
e Town: 14. Ray, 3835+: act 1 en OY e 


— 22333 — 4/ 481} 1 $4 


Lev. giz Therefore, Ibers Lo a Mandan Kto the Mayoi, Gr. of ov td agnir 


Ln * 2 Perlon to be free of that City, who had ſerved ſeven Years Apprenticeſhip; 
E 


to which it yas returned, thay he put himſelf Apprentice ſeven Years accord- 
gen 4. ing to, the uſtom, and ae BE SCANT 0 c ferve eren Tee and nit to 
7p- i ie. 659 marry within the Time, zod that within the firſt two Years he marricd, 
and ſo broke his Covenant 3; and haz his * Maſter accepted of him 10. ſerye 

7 Raym. 69 for the Reſidue of the imd. which he did, but not as an' Apprentice, but 

Cu rather as a Journeyman; and t cough | it was urged, that by his Breach of 
5 Covenant he loſt his Right of Freedom, yet the Court held the contrary; 

and that though an Action of Covenant might lie, yet that it was no Loſs 

of his F reedom and therefore awarded W Mandamus to admit 


him. 


Mod. 402: 8 wage e eh 
Garth. _ PEP e 17 2 a0 Du 
12 Mod. 190. turned, that, A. (bes 2 Oath, according 
_ Raym. to the Cuſtom of 0 180 City, 4 offered to take the ſolemn Affirmation 


21. Raym. and Declaration; aq the Court. held this vr bw intitle him Fo his 


to his | 
ep eden ayor re- 


” 8. Freedom withig. 6A tatute 7. Lite 87 a3: 8 94 35 5 K 

ur. | Rep. C . Co | Hr e 
1680 1005. 8. P. 'The King vet, 1 of Ear. 29 * fn; tg, 520% TROY Lp 4 
3 227, Alſo i it is frequent for Maſhegs to ben en! make their Appr 

O. 


_ oy tices free at the End of their Tiche, which they muſt per form pH 


Com. Rep. . their Covenants. 


240. pl. 134» 143. pl. 136. 2 Kel. 280. pl. 213. ſtat, 6 C 7 V. z. c. 17. ſ. 12. 8 Au. c. 9. ſ. 39. 


3 (G) Þow 
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Mater and Servant. 
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(G) How Appꝛentites are to be taken Care of, 
when their Maſters happen to (a) die. 


14 __ that if a Man be bound to inſtruct an Apprentice in _ ; >" 
; r 


* 


12 Trade for ſeven Years, and the Maſter dies, that the Condition is 761, 820. 
iſpenſed with, being a Thing perſonal; but if he be bound further, Lev. 177. 

that in the mean Time he will find him it Meat, Drink, Cloathing and 3 Salk. 41, 

® other Neceſſaties, here the Death of the Maſter doth not diſpenſe with 1p 1 

the Condition, but his Executors ſhall be bound to perform it, as far as Se 557 

they have Aſſets. | 5 | 1267, See 

Burn 58. 


Lev. 177, denied to be Law. 2 Stra. 1267. — a) There ſeems to be no ſufficietit clear Proviſion, 


what ſhall be done with an Apprentice upon the Maſter's dying, which is a Caſe which muſt needs often 
happen. Burn's Obſerv. 245. | | 


Aﬀets or not. 155. — K 

| To e 1250 325. 
But it is ſaid, that in the Cafe of the Maſter's dying, by the Cuſtom of l. 
London, the Executor muſt put the Apprentice to another Maſter of the yy a &. J 
fame Trade, Oe | | 5 | March z. 


pl. 6. Keb. Rep. 250. pl. 16. Bub, Priv. Lond. 349, 340. | 


l * 0 


(#8) Of Servants Wages, how recoverable. 


T is clearly agreed, that if a Perſon retains a Servant, and agrees to pay 900. 88. u. b. 
him ſo muck by the Day, Month, of Year, that he may have an Action 2 Rd. Rep. 
againſt the Maſtet on the Contract, or agaioſt his Executors ; and that every - 
fuch Retainer will be pteſumed to be iv Conſideration of Wages, valeſs che 
contrary appears. . 8 = 
So if a Man be retained in London, to ſerve beyond Sea, he may have g,guu. $4. 
his Action for his Wages in England; and lay his Action in any County, 8 
in like Manner as an Obligation bearing Date at Roen in France, may be 
ſued in England, alledging the Place to be in ſuch a County where he 
brings his Action. 1 | 
As to the Juriſdiftion of Juſtices of Peace herein, by the 5 Elia. cap. Bridgm. 1194 
* 4. /ef. 15. for the Declaration and Limitation what Wages Servants, 7 


* ; 
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„ Labourers and Artificers, either by the Year or Day, or otherwiſe, ſhall 
have and receive, it is enacted, That the Juſtices of Peace of every Shire, 
. Riding and Liberty, within the Limits of theit ſeveral Commiſſions, or 


* the more Part of them, beiig then reſiant within the ſame, and the She- * 


stiff of that County, if he conveniently may, and every Mayor, Bailiff 
* gf other Head Officer within any City or Town Corporate, wherein is 


any Juſtice of Peace, within the Limits of the ſaid City or Town Cor- 


A porate, and of the ſaid Corporation, ſhall yearly at every Genetal Sef- 


* ſjohs firſt to be holden and kept after Eaſter, or at ſome Time convenient 
Vo I. III. 7 X * within 


2 Stra, 1266, : 


PIER PIP n * "In h R ah 
? 6 


Maſter and Servant. 


1 & within ſix Weeks next following every of the ſaid Feaſts of Eaſter, aſ- 
6 | <« ſemble themſelves together; and they ſo aſſembled, calling unto them 
MM. KO  - fſuch diſcreet and grave Perſons of the ſaid County, or the ſaid City or 
Town Corporate, as they ſhall think meet, and conferring together, re- 
e ſpecting Plenty or Scarcity of the Time, and other Circumſtances neceſ- 
& ſary to be conſidered, ſhall have Authority by Virtue thereof, within the 
« Limits and Precincts of their ſeyeral Commiſſions, to limit, rate and ap 
ee point the Wages, as well of ſuch and ſo many of the ſaid Artificers, 
« Handicraftſmen, Huſbandmen, or any other Labourer, Servant or Work- 
e man, whoſe Wages in Time paſt hath, been by any Law or Statute rated, 
« and appointed, as alſo the Wages of all other Labourers, Artificers, 
N „ Workmen or Apprentices of Huſbandry, which have not been rated, 
"LI | « as they the ſame Juſtices, Mayor, or other Head Officers, within their 
ue | <« ſeveral Commiſſions or Liberties, ſhall think meet by their Diſcretions 
j « to be rated, limited or appointed by the Year, Week, Month or other- 
& wiſe, with Meat and Drink, or-without Meat and Drink; and what Wages 
Page 558 « every Workman or . Labourer ſhall take by the Great for Mowing, 
« Reaping or 'Threſhing of Corn and Grain, or for mowing or making of 
« Hay, or for DG Paving, Railing or Hedging by the Rod, Perch, 
« Lugg, Yard, Pole, ope or Fo6t, and for any other Kind of reaſonable 
« Labour or Service, &c”? 8 ee e e 
In the Conſtruction of this Statute, the following Opinions have been 
holden: | J ng i MT a | 
2 Ld. Raym. That though the Statute only gives the Juſtices Power to ſet the Rate for 
820, 821. Wages, and not to order Payment; yet grafting hereupon they may now, 
3 from the frequent Practice, and the Indulgence the Law gives to Remedies 
8 Niod. 91, for Wages, order Payment, as well as aſſeſs the Rates. 
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204. „ . ES nee ee 3 6 | 98 | 
10 Mod. 68. Seſ. Caſ. 35. pl. 37. Caſe of Ser, & Rem. 234. 2 Sklk. 441. pl. 3, 442. pl. 5. 484, 485. 
3 Salk. 262. Str. 8, 475. Fol. 418. wy . 


In "Ih That though a ſingle Juſtice may compel Payment, yet the Power of 
| _ Hil. 8Geo.'2. S 8 1 y 
Wt: Sheroold and ſettling Wages is only in the Seſſions; and that a ſingle Juſtice cannot arreſt 
5 : Halloway in the Party refuſing to pay in the firſt Inſtance. 

| B. R. | C 
2 Stra. 1002. 2 Sef, Caf. 100. pl. 100. 22 Vin. Abr. 408. pl. 16. 
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Ca. Law and That Juſtices of Peace have no Juriſdiction to judge of Wages, except 
Ef. 68. in Caſe of Huſbandmen; but yet the Court in Favour of Servants will al- 
6 Mod. 91. Jays, unleſs the contrary appears upon the Face of the Order, preſume 

Servants to be Servants in Huſbandry, and will admit of no collateral 

| Proof to the contrary. | N 8 

2 . #7: | Therefore an Order, that a Perſon ſhall pay ſo much to his Coachman, 
5 ig " was quaſhed; for here it appears, upon the Face of the Order, that he is 
6 Mod. g1, not a Servant in-Huſbandry, . 5 = | | 

204 


10 Mod. 68. 3 Salk. 261. pl. 19. Caſe of Set. & Rem. 231. pl. 272, 273. Carth, et. - 


| 6 Mod. 204, And on the Authority of this Caſe it hath been held, that the Juſtices 
cannot make Orders for the Payment of Footmen, Bricklayers, Carpenters, 
Sc. Servants Wages; becauſe their Juriſdiction is confined to the Wages 
of ſuch Servants, whom they may compel to ſerve according to the Statute. 
2 Salk. 442. So where, upon the Face of the Otder, it appeared to be for the Pay- 


pl. 5. ment of the Wages of two Perſons retained by A. Overſeer of the Works 
6 Mod, 204. | 


Forteſe Reb. in the Gardens of Hampton-Court, the Order was quaſhed. Bur in this Caſe 
21, ep. it was held, that had the Order been general, viz. to pay ſo much to two 
Caje of Set. & of his Labourers, or two of his Servants, the Court would have ſuppaſed 
Rem. 234+ them Servants in Huſbandry ; but that here there was no Room for ſuch 


* 261. an Intendment, ſince the contrary appeared. 


” 1 = 2 LT * 1 - oth. 


{ __ * 
— 


So where one Rycraft, a Juſtice of Peace in Middleſex, made an Order 


: [ 
$* & ; T1 i 1 1 
6 5 | 5 
' 
— — i * wy FL id. th * 8 


2 $M th, 2 


for the Payment of a Seaman's Wages; and, upon an Action brought Are 112 1 
againſt him, the Plaintiff recovered 30 1. Damages. Elnſes on this 


WL ELIT FOE} $8 13) wr ; 11 1 Subject, ſee 
22 Vin. Abr. 408. pl. 57 2 Ld. . 1305. 4 Burn 61. 11 Mod. 266, 267, Forteſc. Rep. 247. 
Stat. 20 Geo. 2. c, 19. f. 1. 2 Seſ. Cal. gg, pl. 99. 0 | | | | 


* 4 


- 
D 


(1) What Acts of the Servant are deemed the 
Paſter's, of which the Maſter may take 
Advantage. f | 


THERE are ſeveral Acts, which, being done by a Servant, will be Lit. f. 433. 
equally effectual and advantageous as if done by the Maſter himſelf, Co. Lit. 257: 
Hence it is held, that continual Claim made by a Servant is good; as if he b. 
enter into a Part and Claim, Sc. or if the Maſter ſays, that he dares not go 


to any Part of the Land, nor approach nearer than D. and commands his“ Page 559. 


Servant to go to D. and claim, and the Servant does ſo; this is ſufficient, 


though the Servant had no Feaf, for he doth as much as he was command- 
ed to do, and all that his Maſter durſt, or ought by the Law, to do. 


But if the Maſter be in Health, and command his Servant to go to the Lit. ſ. 435: 


Land and claim, Sc. in this Caſe a Claim made by the Servant, as near as Co. Lit. 258. 


he dares, is void; for he does not do all that he is commanded, nor ſo b. 
much as the Maſter durſt have done. 5 


* 


But if the Maſter be ſick, or a Recluſe, (one who, by Reaſon of his Or- Co. Lit. 58, 


der, cannot go out of his Houſe) and he command his Servant to go and 2. 


claim for him, and the Servant goes as near as he dares by Reaſon of Fear, 


Sc. this is ſufficient, though the Command were to go to the Land; and 


yet, regularly, when a Servant doth leſs than he is commanded, his Act is 
void; but when a Servant exceeds his Maſter's Command, it is void only 
ſo far as he hath exceeded. 12 | | 
If a Feoffment with Livery be made of Land, the Servant of the Owner 2 Rol. Abr. g. 
being in Poſſeſſion, the Livery is void, though made with the Conſent of 


the Servant; for the Servant continuing in Poſſeſſion, it muſt be only for 


the Uſe and Benefit of him that placed him there, and conſequently the 
Poſſeſſion of the Servant muſt be looked upon as the Poſſeſſion of the Maſ- 

ter; and the Servant having no Intereſt, but in Right of his Maſter, his 
Conſent was void, and he could neither make a Surrender, nor a Tenancy 

at Will, to the Feoffor. = 2 

The Maſter hath an Intereſt in the Labour and Acquiſitions of his Ser- Co. Lit. 117. 
vant, and his Acts herein are ſaid to be for the Benefit of the Maſter ; ac- * 
cording to the Rule, Quicgquid acquiritur ſervo acquiritur Domino; but the 
Maſter of a hired Servant cannot maintain Trover for any Property acqui- 
red by the Servant; nor can he have any other Remedy againſt a Perſon 
who employs him, but an Action on the Caſe per quod ſervitium amiſit. 

But it is otherwiſe of an Apprentice; and therefore where a Waterman's Salk. 68. pl. 8. 
Widow took an Apprentice, who went to Sea, and earned two Tickets, Barber and 
which came to the Defendant's Hands z the Widow brought. Trover, and Denais. 
had Judgment; for what the Apprentice gains, he [gains to his Maſter ; * Mod. 415, 
and whether legally Apprentice, or not, is no Ways material, for it is 


enough if he be ſo de fact ft. | ＋ It is 4 


| common 
Caſe, for Maſters to recover the Wages earned by run-away Apprentices at Sea, from the Parents of 


ethers, who receive ſuch Wages, 


It 
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Saber and Servant. 


Godb, 360· 7. It is faid, that che Maſter ſhalt have Advantage of his Servant's Con- 
Seignior and tracts, in the fame Manner as he ſhalt be bound by them, as to thoſe Mat- 
Waimer. ters which come within his Compaſs as a Servant; as where a Servant was 
| ſent by a Maſter to a Debtor, and appointed by him ad Componendum et 
agreandum the Money due from the Debtor ; and there being a Promiſe 
made to the Servant, to pay what was due upon the Balance and Agree- 
ment, it was held, that the Maſter might maintain an Action in his own 

| Name, on the Promiſe to his Servant. 
Sramk. 60. If the Servant is robbed of the Maſter' 8 en te Maſter or Servant 


Bro. Tit. 4p- may have an Appeal. 
al 92. 
| Lind i 1 50 8. P. and he that begins firſt ſhall recover, and prevouy the other of his Action · Per D. uri. 


| Rol. Abr 98. If a Servant is couzened of his Maſter's Money, the Maſter may have 
Cro. Jac.223. an Action on the Caſe againſt the Couzenor . 


+ In a late Caſe at Guildhall, a Maſter recovered, in an Adtion for Money had and received, a large 
Sum, which his Servant had ſquandered away, and loft, (his Mafter's WIR in the Infurance of 
Tickets, in the Lottery; againſt the 2 A 


Bat for this If a Servant be robbed of his Maſter's Money, chough i in the Abſence 


por} of his Maſter, the Maſter may maintain an Action for it againſt the Hun- 
end Cry. _ dred. 


4 


— 7 * * 1 


Page 560 ® ( (K) what Atts of the Servant. thau be deem- 


ed the Maſter's, fox which the Paſter ſhall 
_ anſwer and be bound. 


Tx Reaſon. why the Acts of a 8 mady I 


eſteemed the Acts of the Maſter, ariſes _ the Relation. berge 2 

after and Servant 3 for as in Striftneſs every ht to tranf: * 

own Affairs; and it is by the Favour and —.— — 2 the Law, that 

can delegate the Power of acting for him — it is highly 1 door 
that he ſhould. anſwer for tack Subſticuts, at leaſt civiliter z and thac his 
Acts being purſuant to the Authority giver him, ſhould be deemed Ads 
of the Maſter, 

11 E. 4 6 Therefore if a-Servant ſells a Piece of Cloth, and warrants it to be good, 

| an Action of Deceit lies againſt the Maſter. 

5Co. Pilting- 80 if a Man brings a Horſe to a Smith to be ſhod, and the Servant 

wm _ pricks it; or if the Servant of a Surgeon makes the Wound worſe ; in both 

2 Rol. Abr. theſe Caſes an Action lies againſt the Maſter. 

Cto. Elis. 181. 


H. 6 So if the Servant of a Taverner ſells Wine to another, which is corrupt- 
Bol. 2 * * an Action on the Caſe lies againſt the Maſter, though he did not com- 
(a) If a Ser- mand the Servant to fell is to any (a) particular Perſon, | 


vant ſells an 

unſound Horſe, or other Merchandize, in a Fair, no Action lies 1 the Maſter, unleſs he command - 
ed him to ſell to a eager Perſon. 9 H. 6, 53. Rol. Abr. 95. S. C. Pitz. A#ion far le Cafe 5. S. C. 
Poph. 143. and 2 Rol. Rep. 6. S. C. cited. But if by the Command and Covin of the Maſter, he ſells 
to 4 particular Perſon, an Action hes — the Maſter, for it is then his own Sale. 9 He 6, 53. Rol. 
Abr. 95. Bridgm. 1 FRB. 8. C. cited. 


Cro. Jae. 47+ 80 if a Goldſmith makes Plate, wherein he mingles Droſs, ſo char i it is 
2 Rol. Rep. not according to the Standard, and by his Servant ſells it; an 2 lies 
28. againſt the Maſter, becauſe ir fails in che Price in Silver, 


Byc 


. ſhews them to C. for good and true Jewels, and; affirming to C. that they 
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But if A. being poſſeſſed. of certain artificial and counterfeit Jewels of the 2Rol. . 
Value af 168 and, Knowing them to be ſuch, delivers them to B. his Ser- 26,27. 


Bridg. 125. 


—_ 
— 


_ vant; commanding; him to tranſport. the ſaid Jewels to Barbary, and them Fa ia. 


to. ſell to the King of Rarbary, or ſuch, other Perſon as would buy them; Co. jac. 469. 
but (5) gives B. no Charge to conceal their being counterfeit; and there- Southern ver. 


N . 1 | bary, and, wing tho Is te | ir Haw. 

upon B. goes info Barbary, and, knowing thoſe Jewels to be counterfeir, 0% According 
4 - 4 4 . x = a h a 

were worth 8 10 /, deſires C. to ſell them to the ſaid King for 8 10 l. which Fe 


Money C. pays B. and B. thereupon immediately returns to England, and is Cro. Jae. it 


5 pays the 8 10 l. to A. his Maſter; and after, the Jewels being diſcovered is ſaid, that 
to be counterfeit, C. is impriſoned by the ſaid King, till he repays the 8207. the Court in- 


clined againſt 


out of his own Effects; of all which Matters C. gives Notice to A. and de- the Plaintiff 

mands Satisfaction, &c. yet no Action lies againſt A. for Jewels are in principally 

themſelves of an uncertain: Value, and B. was not by A. particularly di- becauſe 4. did 
rected to C. and all that was done guoad C. was the voluntary Act of the not order B. 
Servant, for which the Maſter is not bound to anſwer . ogra 

1% TLIC on VVT 

King E. 6. ſold a Quantity of Lead to A. and appointed the Lord 
Norib, who was then Chancellor of his Court of Augmentations, to pl. 48. 


take Bond for Payment of the Money; the Lord Worth appointed one 3 Mod. 323. 


B. who was his Clerk, to take the Bond, which was done, who delivered 5: C. cited, 


it to the Lord; and he delivered it back again to his Clerk; in order 
to ſend it to the Clerk of the Court of Augmentations; B. ſuppreſſed 


this Bond; and it was held by all the Judges, that the Lord North was 
. * chargeable to the King; becauſe the Poſſeſſion of the Bond by his Ser- . Page 


vant, and by his Order, was his own Poſſeſſion; 561 


_ - - \/SorWwhere an Officer of: the Cuſtoms made a Deputy, who concealed Dyer 258. b. 
the Duties, and the Maſter, being ignorant of the Copcealment, certi- pl. 38. 
fied the Cuſtoms of that Part of the Revenue into the Exchequer, upon 3 Mod. 323. 


Oath; - he was adjudged to be anſwerable for this Concealment of his web "nk. 


a . 8 "= a” * s $ * _=_— L 4 + + N « i F F 1 > (4 * . 
Servant. „% e 2 


So where the Leſſor was bound, that the Leſſee ſhould quietly enjoy 3.4 Leon, 123. 
and it was found, that his Servant by his Command, and he being preſent, Seaman and 


entered j chis was held to be a Breach of the Condition, for the Maſter was Browning. 


3 Mod. 323. 


nr 22 
the rincipal Treſpaſſer. > Cd 


Two are conſtituted Poſt-Maſters General by Letters Patent, purſuant 8 
to dhe Statute 12 Car, 2. cap. 35. and in the Patent there is a Power to gat. 55 4 
make Deputies, and appoint Servants at their Will and Pleaſure, and to 8, 143. 


take Security of them in the Name and Uſe: of the King; and that they, 5 Mod. 455. 


the Poſt-Maſters General, ſhould: obey ſuch Orders as from Time to Time e. Ain. 
ſhould come from the King; and as to the Revenue, ſnould obey the Or- Comyns 100 
ders of the Treaſury; and it is farther granted to them, that they ſhould pl. 668. 


not de chargeable for their Officets, but only for their own voluntary Faults Laze verſus 
and Miſbehaviour; and this granted with a. Fee of 15001. per Annum : den. Cotton 


And. A. having Exchequer Bills, incloſes them in a Letter, directed to B. . 3 


at Worceſter, and delivers it at the Poſt-Office at London, into the Hands of 54. 


J. S. who was appointed by the Poſt-Maſter General to receive Letters, 12 Mod. 482 


and had a Salary; the Letter baviog miſcarried, and the Exchequer-Bills 
loſt, it was held by three Judges, againſt Holt C. J. that the Poſt-Maſters 
General are not liable; and this from the Multiplicity of Servants they are 
obliged to employ, and againſt whom it: is impoſſible for them to ſecure. 

cabl | I Nu the 


themſelves, the Inconſiderableneſs of the Premium, &c. f. 

RE os 17 eee ee SP 1 3 Caſe, and gu. 
if the Opinion of Hot was not the moſt rational, the Reaſon afigned for the Judgment ſeeming a very 
weak one. ARNE oats | | * 8 18777317 8 
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| gray 234. Things never came to the Maſter's (5) Uſe. 


138. pl. 2 .Þ Mar en Evans, 72 10 0 od. 155 110, 11 | tek. 73. 


Halber eee. 


Vent. 190, It hath been held, that Outer bf Ships wers — 10 Er 


ũ— —ͤ—tꝛ . 


233 for the Kcts 6f Malters aud Mariners, in the fare Manner ds Other ars 
Leb. 92, are for their Servants and Mold anſiver for rheir Reboothnems, Sumer 


nm 135 ing of Goods, &c. But this ptovitiy à gttat Diſcoungpement do Trade, 
5 by the 7 Geb, 2. c4þ. 15. it is provided, t that For fath- Embeztimdrts; E. 
2 oy 9. without the Owners Khowfedge, the Owhert Mall only forfeir theV aloe of 


Morſe ver: the Ship or Veſſel with All her Kppurcamwees, and the full Acoounr of the 


Sluce. 
Freight due, or to grow dat, fer and duff the Eb ber weh 
k. — , 8 
1 wo Embezilment, Ce. A 
Carth. 58. | | . C ; * #1: 7 
3 Lev. 259- Boſon verſus Sanford. „ s 


Dea U Stud. The Acts of a Servant are dtemed the. Acts of the Maſter, in dealing 
Dial. 2. c. 42. and contracting for his Maſter, in thoſe Things in which he has a 


2 Vern- 643. Authority; as (u) if a Servant uſually buys for the Maſter on Tick, and 
Ld. Rar the Servant buys ſome Things without the Maſter's Orders, yet if the 


224. | Maſter were truſted by the Trader, the Maſter is chargeable, though the 


* N. 
(a) Show, 95. fo ruled upon Evidence, by HL. B.) Ru "That eotiing to the Maſtet's Uſe; * 


implies an Authority from the Maſter, and charge tim .  Brownl, * 


5 
Show. 95. But if a Man ſends his Servant with ready Monty to hx Meat, or 
Per Hit C. J. _ Goods, and the Servant bays upon Credit, the Mater is not 
rgeable. 


| Brownl.6e. - * Natter had forth: the Tradeſman to we his Servan, this tit 


| excuſe the Maſter, on Evidence. 
* Law and And herein it is fad, chat a — by rinnfafting Affairs fot hu Ma- 
7. 110: ter, dees thereby dvtive a general Authority) uhd Credit from hich ; 
which general Authority i» not imbte tö be (e) determined for a Tim, 
„Page 562 ® by any particytar Orders or Jiſtrustiuns, to which none but Ahe NMuſtd 
and Servant are privy ; for that, if this ſhould pov, __ would: . 


(HO End of All D 2 ; 3 e. 3 + 311 by 
ed between | Dei ew Ht bh 
ant and Clayton, & they lace, boon ; 
'ormer Cred renten by bi HE OIL Eoin nic: lache * 
2 Salk. 442. If d Matter 3 tomeceive N * the Servant intend attend 
pl. 4. 1 of Money takes a Bill, and the Maſter, as ſoon as tald thereof, il 


$ Mod: 395 he is not bound by this FAN A hut Dube any Mall; 
Ld. Raym, Will be (4) Proof of r nod that wil make the AG of 
928. 1 the Servant tie Mt of ehe Maſter. Hitz: 
Com, Rep. 23 


tice draws a anner e to pay ſuch a Sum for my Maſter ; Ln 
Note, it is ſaid, 'thete o ophr to be e n f = — or <A 
Maſter had intraſted — his Aﬀairs 1; otherwiſe en not be FL 
Ld, n. os 3 Salk.'2 34. pl. . x 
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1 To make the Maſter liable i in fu " Cale, 7 gu. * there hould not e Sar he had Fiven 
Authority to his Servant, to make Thi Notes? 


Salk: 282. pl. Hf A. brings Caſe gelen tis Maſter of 9 Goach, on dae Cultem of 


11, ruled by the Realm, for z Trunk Wt dy dis Negnhgener 3 und on Evidence it ap- 
— pears, that the Trunk was delivered to the Servant who drove the Coach, 
the Plaintiff who promiſed to take Care of it,” and that the Trunk was laſt out of his 
nonſuited Poſſeſſion ; the Action does not lie againſt the Maſter ; for a Stage-Coach- 
accordingly, man is not within the Cuſtom as a (e) Carrier is, unleſs he take a diſtinct 


N. 4 Price for the W of Gdods, as well as Perſons ; and though Money be 


Porter re- _— 5 given | 


— 


a Coach; and the Horſes being Fe and for Want of Care, &c. run 


. 


given the "ang yet that is a Grazvity, and cannot en N 
Cuſtoms, 4, for ne Maſter i is chargeable with the Acts of 
—_ but when heacts in Execution of the Authority given by his N 


* — — 


wy ou i na en wen 4 ner . 65 1 v e F 2 Delben 


1 


„ W »" 3 8 


The Maſter muſt alſo anſwer for Torts and Injuries done by kis Servant, 2 Satk. 441. 
in Exzcution of his Authority; as where a Pawn-Broker's Servant took 3 . 2. per Holt 
Pawn, the Pawner came and tendered the Money to the 3 Who ſaid, 5, 1 at Nig. 


he had loſt the Goods; upon which the LIVE 4 3c Trover againſt the G, 2 45 


p er 118 
2 08 45) EG 716. er Feng Holl 64x l, 


80 We Sar of A Ee bu cn run againſt lt Cath + 2 Salk, 441. 
wherein was a Pipe of Socks ani oyerepened the Cart, and ſp iled the Sack 3 P 1 33 
it was held, that an Actio ay againſt 1 ih hs 739, —_ 


Eu there is 


tl eee Wing dhe ben bat u bs Gase the was, aue neee Wi | 


of ſuch a Denomination, 


S0 where u Carter's Setvant run \ his Gas over 2 Bey; it was beid- the 2 Salk. Hl 
Bay thoald have his Action againſt the her for the Dang be Raue kl pl. 1 . 
by this Negligence. tk 4 Bs TY So 


1 dee 8 21. yd Weng 295. 
Horſes of his Mager's to Zincelno-Jun-Ficlds,' a. Place much Frequeated by 2 Lev. 72 


People, and there drove them to make them ttektable, and Gt them for 5 | 


Har. 


the Plaintiff, aud hurt and 


upon 

Both abainſt the Maſter und Servant, It v it well la 

N ſhall be W the wee ſent vn E train 15 be Bats 
tn Ps 


in an Action —2 


4 114 . ; 
— 0 , 7 * 
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1 333 bis ada te de r lawful, ad he RG Skin, 228, * 


Vat himſelf, or de more, the Miſter hall hot anſwer for his Servant, but 7 


e Servant fur hirafelf, for tharit-was his on A& otherwiſe it wopld/be 
in the Power of evety Servant wo ſubject his Maſter to what Actions or 
Prnaltiet he plened. 

* Abd on this Foundation K bak been cake, that ifa bias — his # Page 563 
Servant to do a lawful Act, as to pull down a little Wooden Houſe, (where- Skin. 228. 
in the Plaintiff was, and would not come out, and which was carried upon 
Wheels into the Land, to trick the Defendant out of Poſſeſſion,) and bid 
him take Care that he hurt not the Plaintiff; if, in doing this, the Servant 
hurt the Plaintiff, in Treſpaſs of Aſſault and Wounding brought againſt the 
Maſter he may plead Not guilty, and give this in Evidence; for that he 
was not guilty of the Wounding, and the Pulling down the Houſe was a 
lawful AQ. 

4 is laid down as a Rule, that, in every Caſe where the Maſter has 8 E. 4, 44. 


beef ower to do a Thing, whoever does it by his Commandment is a Per Choke. 


reſpaſſer as well as the Maſter. If 
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| Paſſer aud Servant. 
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22 E. 4, 45. If a Maſter Jocks 4 Man inte his Houſe, and delivers the Key to hig 
Per Jemiy. - Servant, if the Servaht Be ignorant that any Body be thefe, the Servant ts 
1 | | e 0 not chargelble; büt if he knows that the Maſter had impriſoned one tor- 
1 tiouſly, and he ſtill-Keep him in Priſon he is liable to an Action? 
Wl Rot, Abr.gg. :, I the Servant of a Tayerner ſells Wine that is corrupted, (s) knowing 
(a) If the? it to be To, no Action of Deceit lies againſt the Servant, for he did it but : 
Attorney in AS a Servant. 78 11 
an Action of 
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no Action lies againſt the Attorney, for be ated only 


as a Servant, and in the Way of his Calling. 
e 373 00 nod of. otobis fog oft + oc 
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Rol. Abr. 95. If the Servant of A. leaſe Lands to another for Years;-reſerving à Reit 


Broki ver. 8 91 ins ts 0 tht? 
— Land be incumbered, 


() If ene | againſt the Servailt, deczule he made an expreſs (5) Warranty. N 


indamaged ; yet the Servant ſhall not have his Remedy againſt his Maſter, Cro. Jae. 471. [As. If the 
Servant did not know it was an ill Horſe ?] 5 | e ber te ts 


4 


a 7 10.30 18 1729 hol 2d 6008 
for or fetches Goods, for his Maſter, without e Promiſe of peying.for them, is liable to 
nd. where, upon the Circumſtances of ſuch, a Caſe, though he. may be held liable at Law, 

a Court of Equity will relieve 3 vids Preced. Chan. '46. Abf. Eq. 08. 
Mich, 7 Geo. So where Mr. Mildmay, Agent to the York Buildings Company, reſiding 

2. in B. K. jn Scotland, drew a Bill of Exchange in Favour of J. S. on their Caſhier 

7 ver. in London; which Bill runs thus: To —— Biſbop, Cafhier to the Honour- 

2 Kel, 136. able Governor and Aſſiſtants of the York Buildings Company, at their 
. pl. 116. Houſe in Vinabeſter rer: Sit, Prip pay to J. $7: ot his Order, 2091. 
1 2. Barnard. and place it to the Account of the Company for Value received, as per 
1 OF 320. Advice, by your humble Servant, Charles Mildnay. "The Letter of Ad- 
WH | Stra. 955, vice referred to, was directed to the Governor and Company, informing 
| thech of the Draught made upon Mr. Biſbep, in Favour: of J. S. (but t 
did not appear that this was the uſual Method of drawing Bills on the 
Company ;) Mr. Biſhop, accepted the Bill generally, viz. Accepted by J. 

Biſbop; and if this Acceptance ſhould: charge him in his own Right, was 

the Queſtion; which was ſaved for the Judgment of the Court, after a 
Verdict at N Prius for the Plaintiff; and it was reſolved it ſhould, © 
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an Action of Treſpaſs upon the Caſe againſt his Servant. 


for him, on Saturday Morning with a Note. drawn upon Sir Stephen 3 
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"anſwer and be reſponſible to hes Paſter : 


And herein, 


| 1. Where by an implied Truſt or Confidence a Servant ſhall 


., anſwer in a Civil Action. 

T.F.a Man commits, Money to his Servant to carry to ſuch a Place, and 8 Co. 84, & 
he is robbed, the Servant ſhall not anſwer for it; for a Servant only wide Tit. 

undertakes for his Diligence and Fidelity, and not for the Strength and Bailnent. 


Security of his Defence, and therefore ſhall not be obliged to preſerve 


his, Maſter's Property at all Adventures; and herein the Law, as now 
ſettled, makes a Difference between a Servant and another independent 
Perſon; for every other Perſon has naturally no more than the fingle 
Care of his own Affairs, and is not bound in Point of Duty to defend ot 
intermeddle with the Property of another; but where he will officibufly 
create to himſelf ſuch an Undertaking, he is obliged to anſwer the Lots, 
if any happen; but a Servant is, by the Duty of his Place, under the 
Command of his Maſter, and is bound, in Point of Neceſſity, to take 
Care of another's Affairs. Now the firſt Contract, whereby he becomes 
a Servant, implied no more than an Undertaking for his Care and Obe- 
dience; and whenever he afterwards intermeddles in the Affairs of his 
Maſter, it is but in Conſequence of that original Contract, and: therefore 
cannot, be extended any further; and ſince, when he firſt contracted, it was 
90 more than an Undertaking for his own Care and Fidelity, whenever he 


iotermeddles with his Maſter's Affairs, it is under that general Under- 
taking, and by Conſequence he cannot be charged but for Deficiency, in 


inevitable Accident. 


But if 4. is employed by B. to ſail from England to the Indies, and A. Sid. 298, 


Point of Care, or of Faithfulneſs; and therefore is not anſwerable for any 


covenants, that he or his Servants will not thence import any Callicoes, Lev. 138. 


Ec. and A. retains C. as his Servant in this Voyage, and acquaints him with 2 Keb. 88. 
the Covenants, and notwithſtanding C. falſly and fraudulently brings thence Lo and 


certain Callicoes, &c. A. ſhall have an Action againſt C. for though no 


Action lies by a Maſter for the bare Breach of his Command, yet if a'Ser- 


vant does any Thing falſly and fraudulently, to the Damage of his Maſter, 
OE I OT VO PTS 9 MOTTO, .5 4 oct 
So if a Mcrchant's Servant takes his Maſter's Goods that are arrived at Rol. Abr. 

a Port in England, and, before Payment of the Cuſtoms, lands them, per 105. 

quod the Goods are forfeited and ſeiſed by the King; the Maſter may have Cro. Jac. 265. 


+ 


% 


Leveſen ver. 
| Kir K. 


74 So if a Servant, that drives his Maſter's Cart, by his Negligence ſuffers 7 H. 4. 14. 


. 


ne Cattle to periſh, an Action upon the Caſe lies againſt him. Bu. Tit. 4%. 


: 5 3 | . 19921 on/urCaſe,34. 
If a Man deliver a Horſe to his Servant to go to Market, or a Bag of 21 H. 4. 14. 
Money to carry to London, which he neglects to do, the Maſter may have Moor 248. 
an Action of Account or Detinue againſt him. 


A Maſter ſends his Servant, that uſed to tranſact Affaits of that Nature 1e Mod. 109. 


po = 
Evans, with Orders to get from Sir Stephen either Bank-Bills or Money, © | 


and turn them into Exchequer-Notes; but the Servant having other Bu- 
ſineſs of his Maſter's upon his Hands, to ſave himſelf the Time and 
Trouble of going to Sir Stephen, goes to B. and prevails with him to give 
him a Bank-Bill for Sir Stepben's Note, and then in purſuance of his Ma- 


Vor. III. | 72 ſter's 


*(M) Ko what Acts of his hall the Servant ; rage 36 
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Page 565 *ſter's Orders inveſted it in Exchequer Notes, which he brought to hisMa- 


, 4 * 1 — 
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Evans failing on the Monday following, it was adjudged, that this 


ſter, not letting him know but that he had gone to Sir S/ephen z Sir 0 747 G 
den e Pater cb ld aer dase e 240d the Gopre was of i 
4 · 


1 


that the Maſter could not recover it of the Servant, the Loſs being ö 
ſioned by a mere Accident, and not by either Folly or Negligencte. 


2. Where Servants or Apprentices ſhall be puniſhed: critninally,' 
for Acts done in relation to their Maſters. | 


Hale's Hiſt. | At Common Law, a. Servant or Apprentice, without any Regard ta 
650 595» Age, might be guilty, of Felony in felqniouſly taking away the Goods of 


their Maſter, though they were Goods under their Charge, as à Sbepherd, 
Butler, &c, and may at this Day for any ſuch Offence be indigted, as for 4 
Felony at Common Law; but at Common Law, if a Man had defivered' 
Goods to his Servant to keep, or,carry for him, and he carfied them away! 
anime furandi; this was conſidered only a Breach of Truſt, but not Felony, 
But now by the Statute of 21 H. 8, cap. 7. it is enacted, That alF,and” 
„ fingular Servants, to whom any Caſkets, Jewels, Money, Goods or 
« Chattels, by his or their, Maſters or Miſtreſſcs ſhall from henceforth'be 
« delivered to keep, that ſif any ſuch 45 or Servants withdraw tem- 
N. ſelves from their Maſters or Miſtreſſes, and go away with che Calſkets, 
Jewels, Money, Goods or Chattels, qr any Part thereof, to the Intent to 
<< ſteal the ſame, and defraud his or their Maſters or Miſtreſſes theteof; 
** contrary, to the Truft and Confidence to him or them put by his or theit 
<« Maſters. or Miſtreſſes, or elſe being in the Service of his or their Mas 
<« ſters or Miſtreſſes, without any Aﬀent or Commandment" of his Milter 
e or Miſtreſs, imbezil the ſame Caſkets, Jewels, Money, Gbods or Chattels 
* or any Part thereof, or otherwiſe convert the ſame to His byn Uſe," with 
« like. Purpoſe to ſteal it; that if the ſaid Caſket, Jewel, Money, Goods or 
« Chattels, that any ſuch Servant ſhall go away with, or which he ſhall im- 
„t bezil, with Purpoſe to ſteal as aforeſaid, be of the Value of 405, or 
<* above, that then the ſame falſe, fraudulent, or untrue Act and Demeanor 
< ſhall from henceforth be deemed and adjudged Felony, Se. Provided 
it extend not to Apprentices, nor to any Perſon under the Ape 1 
. eighteen Years; but every ſuch Apprentice, or Perſon within that Age, 
« doing thar AG, ſhall be, and ſand in the like Caſe, az they were bebte 
«rhe making of this AQ,” RI een 


iT: 
. 1472 


Ude P. c. By the Act of 27 H. 8. cop. T7. Clergy was taken away in this Caſe, if 


666-7. the Iadictment were laid ſpecially upon the Act of 21 H. 8. cap. 7. and 

| purſuant to the ſame, and by the Act 28 H. 8. cap. 2. this Act of 21 H. 8. 

cap. 7. was made perpetual; but by the Act of 1 E. 6. cop. 12. theſe 

Acts were both repealed; but again, by the Act of 5 Eliz. cap. 10. ſeF. 3. 

this Act of 21 H. 8. cap. 7. was re- enacted and made perpetual; but it 

did not revive the Act of 27 H. 8. cap. 17. for taking away Clergy. But 

now by 12 Ann. cap, 7. Clergy in ſuch Caſe is taken away ffom Facts com- 

| mitted in any Houſe or Out-houſe, except as to Apprentices under ti 

Age of ffteen Years robbing their Maſters. J RE 

In the Conſtruction of this Statute the following Opinions have been 
Z holden. 3 85 2001420 10 nod g 10 e A 1. 

Hawk. P. C. I. That it extends only to ſuch as were Servants to the Owner of the 
92. "Goods both at the Time they were delivered, and alſo; at the Time when 


Dyer 5. pl. 2. That it is ſtrictly confined to ſuch Goods as are delivered 10 keep ; 
3 and therefore that a Receiver, who ha-ing received his Maſter's Rents 
Hank. P. C. runs away with com. * e , intruſted 0 ſell Goods, 
92 | ONT CAS ig wh CHEN 


1 Or 


replied n moderate caſligavit, held we 
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or to receive Money due on a Bond, fells the Goods, Mc. a 
the Money, is not within the Statute; but that a Servant who receives his | | 
Maſter's Goods from another (g) Servant, to keep for the Maſter, is as ge 
much guilty as if he had received them from the Maſter's own Hands Wife, the 
becauſe ſuch a Delivery is looked upon as a Delivery by the Maſter. being as * 
1 | his Miſtreſs 


Tao vers vn Aa as if ſhe were Sale. Hale's Hiſt, P. C. 668. 


“ That it includes not the Waſting or Canſuming of 
wiltul4p.may, be; nor the Taking away of an Obligation, or any other bare 9** 
Choſe in Aion. - 5x ef F og CHD 8 aL ER on ls 
*. That it extends not tothe Taking of ſuch Things, whereof the actual Cromp. 5c. 
hav 0 
his ew Head, without the Command of his Maſter, into a Piece of Plate, · 
or turn the Corn into Malt, and then run away with them; that he is not 
within the Statute ; becauſe the Property of theſe Things is ſd far chang- 

ed, by altering them in ſuch a Manner, that they, cannot be known again, 

and the Maſter cannot afterwards take them, without being a Freſpaſſer; but 
it is agreed, that if a Setvam make a Suit of Clothes of Cloth, or a Pair of 
Shoes ef Leather; delivered to him by the Maſter, and then run away t How can a 
altered; and even inthe firſt Caſe, Hawkins ſeems to be of Opinion, that 2 - 
the'Taking of the Plate and Malt is within the Statute; and that the whole Leather was 
Act of the Servant, taken together, ſhould be deemed a Converſion of the not of the = 
Maſter's Goods' to his own Uſe, with an Intent to ſteal them, which brings Value of 40. 
it within the expreſs Letter of the Statute; and on which Foundation it rk ＋ br wn 
hath been reſolved, that a Servant who changes his Maſter's Money from A 


NO) 1 FEE TLOO... ian 222 Lie ee f * bable ? 44 © 
Silver to, Gold, and tien runs away with it, is within the Statute. LEY 


with them, that he is within the Scatute;z becauſe the Property is no Way: Pair of Shoes 
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F T is cltarly agreed, that a Maſter may correct and puniſh his Servant in 38 H. 6, 26. 

A reaſonable Manner for abuſive. Language, Neglect of Duty, Cc. and Sid. 175. 

at in an Action of. Aſſault and Battery brought againſt him, he may ju- | 
ſtify, that he was (5) his Servant, gave provoking Language, Cc, and (5) It is ſaid, 
that therefore moderate caſtigavit ; and on Iſſue of (c) immoderate caſtigavit, way fot 
if it appears in Evidence, that the Puniſhment was ſuch as is uſual from Juſtification 
Maſters to their Servants, the Maſter will be acquittd. mmhänuſt ſet forth 

Un 303 rot xn Vaart. e ei tc the Retainer, 
here the Plaintiff 
Il, though not fo pertinent an Iſſue as immoderate cafligavit, Vent. 


70. Sid. 444+ 2 Keb, 62 . 


7 


Wr 


che Place where, and in what Buſineſs, being Matters iſlusble. '$d, 177 | 5 (e w 


But as ſuch Correction, muſt de moderate, it has been held, that the 2 Mod. 167. 
Maſter cannot juſtify wounding his Servant; as in Aſſault, Battery and 8 Mod. 120, 
Wouyndiag, and Imptiſopment, c. Defegdant juſtifies, for that he and 33% 
the Plaintiff were Seryan;y to the Sheriff of 5%, and that” the Plaintiff, 


: 


when he ſhould have been attending in Court, was at a Conventicle; and 


that he, by Command of the Sheriff, leviter & molliter manus impoſuit 
upon the Plaintiff, and brought him thence ; which is the ſame Treſpaſs, 
1 5 | Sc. 


nd departs with ® Page 566 


Goods, howſoever Hawk. P. C. 


168 0 5 — in the Maſter at the Time; and therefore, that if a Servant Palt. c. 102. 
ug oney or Corn, cc. delivered to him, melt down the Money of awk. P. C. 
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Saller and Servant, 


_ „„ 


Page 40% * &c. and on Pais this Plc it was held ill; becauſe as to * 


21 H. 6. Fla Wounding F he. ſays nothing at. all, and in chat he cannot juſtify. 
Inſt. 31 | | 
. He ſhould have pleaded Not guilty to the Wounding, and now in \ ack © Caſe, by virtue of the Star Mo 
N : * 4 4. the Defendant might are double, Not ben to the hoe and Juſtify a as to en 
of the Treſpaſs. 


* 


Alſo it hath been held, though a Maſter may beat his Servant, that yet 
hy ++ 4 5 * he cannot delegate that Power ta another; for though a Lord might beat 
9 Co 56. a. his Villein, either with Cauſe or without, and he could” have no Remedy, 

2 Mod, 167, yet if another by his Command did! it, the Villein might have uud en 


I Cro. 360. 


La, N 15 2815. 953. P, n 30 "Black: Oom 416. Nr 20. 1 1 


Hale's Hin. ok this Aube which, a Maſter hath over his Servant. it 11 is held in Ja. | 

P. C. 454. Law, that if a Maſter deſigneth moderate CorreQion to his Servant, and 
accordingly uſeth it, and the Servant, by ſome Misfortune, dieth thereof, 
this is not Murder, but per Infortunium; becauſe the Law alloweth bim to 
uſe moderate Correction; and therefore the deliberate. Purpoſe . hereof i 18 
not ex malitia pracegita s. i) 

But if the Maſter: deſign an b uy Ao unreaſonable. Comcon, 
| either in reſpect of the Meaſure, ar Manner, or Inſtrument thereof, and 
(a) 1 Hale's the Servant die thereof 3 this per (a) Hale cannot he excuſed from Murder 
Hid. P. C. if done with Deliberation and Defigh'; nor from Manſlaughter, if. done 
0 haſtily, paſſionately, and without Deliberatiom; and herein, ſays he, Con- 

= 2 ſideration muſt be had of the Manner of the Proyocation, the Danger of the 
re ap ” Inſtrument which the Maſter uſeth, and the Age or Condition of) the Ser- 
School-maſter vant that is ſtricken d, and the like of a School-maſter! towards his Scholar. 


in correctivg * 
his Scholar, or a Father his Son, or a Maſter his 8 or a n Officer ; in "whin pping a Cie con- 
demned to ſuch Puniſhment, happens to occaſion his Death, if weh perſons in their Correction be ſo barbe. 


rous as to exceed all Bounds of Moderation, and thereby cauſe the Party's Death, they are yuilty of 


Manſlaughter at the lealt ; aad if they make uſe of an Inſtrument improper for CorreQion,and apparently 
indangering the Party's Life, as an Iron Bar, or Sword, c. or kick him to the Ground, and = lamp 
on his Belly and kill him, they are guilty of Murder. Hawk P. C. 73-4. for which are cited Baden, 
lib. 1. c. 4. H. P. C. 31; Cromp. 28, Dalt. c. 96. Keilw. 136. Kelyn. 65. 5 Mod. 287. Foſt. Cr. 
Law 262. See Salk. 47. we 4. Ld. Raym. 138. 1 * 13. pl. 8. Comb. _ 3 Salk, 
191. pl. 20. | | | | 


** 


(0) Ok the Maſter's Remedies againſt others 
foꝛ inticing away, and other anjuries done 
in relation to his Servant. 6 0 


| TT is clearly 1 chat from the pn” a \ Maſter has in the Labour 
85 * 6. 31. and Service of his Servant, he er, maintain an Action for. inciting (3) 
(6) But itis Or taking him away. 7 2 


ſaid, that ſor | 
1 away a Man's Servant out of his aQtual brei Treſpaſ. will liet ; ; but that for inticing him, e 
an Action on the Caſe. Salk. 380. pl. 17. 2 Ld. Raym. 1116. f 


a 


* tw. 


1 t Sed gu. To maintain Treſpaſs, if it muſt not be done wit F orce? 


Noy 10, — ©" ll. if without any Inticement a Servant leave his Maſter, wunde 1 Li- 
L. on. 240. cence or juſt Cauſe, and J. S. Knowing him to be bis Servant, rerains him, 


Keilw. 180. 
$46.64. 58 Action lie. Ws.) 


T ” 


But 


W 


Wei 


is this that intitles the Maſter to his Action, he muſt always declare per quod. ſer vitium amiit. Cro. Jac, 


(Y) WMpat a Maſter oz Servant may juſtify - 


. 


* 
* : 
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Bor it hath been held, chat en Indi@meng does ng ls for inticing amuy vey 

vane Being u priviteCojury.. Whibh , Bk e pl e ee atk. % 

a Servant, being n private Injury, which may be redrefſed by Civil Action. hy 

417. 3 Salk. 197, pl. 4. 6 Mod. 00 182, 280. 2 1d Rane oy; A lack. Com. | 

417. 3 Salle. 197. pl. 21. 1 99, 182, 289. eee, ee ver. Daniel. | ; 
« ATR Murter N 3 4 ve: 


In Caſe the Plaintiff declared, that J. S. 19 Sep. 16 Car, 2. was retained T. Rm. 


— 


25 an Apprentice, to ſerye the Plaintiff for nine Years, and continued 299 Com. 


in his ſaid. Service till the 31ſt of OFober 21 Car. 2. when the Defend. Rep. 232. pl. 
ant procured the ſaid J. S. to leave the Plaintiff's Service, Oc. (9) per, 8. 55 
* quod the Plaintiff totum proficuum quod ratione ſervitit pred' I. S. per tot Page 568 
refiduum termini recipere potuiſſet totaliter perdidit, &c, and after (5) a Ver. 2 Saund. 169, 
diet for the Plaintiff, and general Damages given, though it appeared 'the N 
Term was not expired, it was intended that Damages were given för all js, N : 
the Term, as well the Time to come as paſt ; for the Damages muſt be in- ver. Pars. © 
tended to be taxed according to the Declaration; and if it ſhould be in. () The © - 
tended otherwiſe, it would be uncertain to what Time they were taxed, Flaintiff de- 
whether to the "Exhibition of the Bill, or Verdict given; and Judgment Bare for a_ 
arrefted occhedingg ) „ mod Tos e 1007 018 e er Of Ns 


; 
/ | 7 as Servant 19 d a 


Na OTIS SH D221 116 de eee 203 I Oh. eee HOY! fan. Oe. 
ß he, loſt his Service for a long, Time, ig. for the Space of fix Months then next Fe pk Er. 

175 after a Vendier for the Plaintiff, tho the Original bore 7h before the End of the fix Months 
yet the Plaintiff had his Judgment; for the Vir. was more than needed, being not of ch f 
tar , ** hee” * 1 . 27. per Cur'; but vp) 3 Cro. Jac. 619 | | | 
elV. 94 ere upon © Demutrer it may be helped; for the Plaintiff may take Da; . | 
Daphne eh: . f, e + pon nl ee denke berge | 


| 
| 
| 
| 
| 


e Subſtance of 


i 


12 . a U 
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VC 224118290 6 HM 4 ö 

2 For the Battery fa Servant, the Maſter as well as Servant may bring an And. 13. | | | 
Action, and each ſnall recover Damages, for both are injured; the Ser- 9 Co. 113. | | 
i 


vant in his Perſon, abd the Maſter (c) by the Loſs of his Servant's Labour; 2? Co. 131. 


and therefore a Recovery in an Action brought by one of them, cannot be » bulk 15e 


pleaded in Bar to an Action brought by the other. 55 Sid. 175. 
| le) And as it 


618. Rol. Rep. 393.—And therefore the Defendant may plead Not guilt d give it in Evi 
. BE nn nn 9 BOOT, 099 give it by Evidence, 


S 


* * 


But if a Man beats another's Servant to that Degree that he dies Yelv. 89, go* | 
thereof, the Maſter loſes his Action, and muſt proceed by Indictment; Brownl. 205. 
for the private Injury to him is drowned in the general, Injury to. the 23 Abr. 
Public, , ͤ e,, NP 7 RUG OP . 


T4 - : r 
o SEES Sw 6 $2 \g* 7 K. Ray m. 339. 
I 
19 


* 
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If a Surgeon, in Conſideration of a Sum of Money, undertakes to cure Rol. Abr. 98. 
my Servant of a Hurt, and he applies unwholſome Medicines thereto, on Rol. Rep. | 
Purpoſe to make the Wound worſe, by which I loſe the Service of my Ser- 124. | f 
vant for a long Time, I may have an Action on theCaſe againſt the Suf- Balſt, 332. 
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ding in each other's Defence. 


PR OM the Relationſhip between a Maſter and Servant it hath been Hale's Hit | 
agreed, that a Maſter killing a Perſon in Defence of his Servant, or a P. C. 484. | 
Servant in Defence of his Maſter, are not guilty of Murder, and that in 

thoſe Caſes, the Act of the Aſſiſtant ſhall have the ſame Conſtruction, as | 
the Act of the Party aſſiſted ſhould have had, if it had been done by him - | 
e 8A „ | 


* 
rr 


. 
*— A, ln 4 
10 * 


nbi an Servant” | 


ä 
Ts 
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7 ol, Abr. Alle Serbalt nie zoftify ” Aſa it in Defence h is (a TEE * 
2 ty PR Opinions, fo p 299 70 Maſter i fa Defence of 15 bi) Ma but A ; 


en ot. Hold that he cannot becauſe in.ſuch Caſe be may: __ 45, Alion por quod 

407. pl. 2, ſervitium amiſit +. 

(a) 17 70 bis! © J 21 16 
in Deſcues of tis Maſter's Fon, becauſe not to him. Pate. F. 72. 

_ 15 ſay 16D of tis Maſter's Goods. 2 Lutw. 1481. ———t Why way not A 15 

Defence of Ris Servant if he does no more than is neceffary eee juſtify interfering to wind 

peace. And why not to Le Eee n * 1 ol f ing 1 for an * — 8 

of Injury, big HON es ee tens {6 p60 Þ che. by av x 
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Rol. Abr. 687. A Servant Ban not . a Deed made by Dareſs | © his Mater yo i 

2 BrownI- 276. vice verſa. . Fo 
Bro. Mainte- As to A Maſter 8 maintaining 4 Servant, or a Servant die Maſter, in 
nance 6, 14+ Suits and legal Proceedings, it is agreed, that a Maſter may go along 
: 4 br. with his Servant, or Nee to retain- Counſel j alſo 
16. * he ma ray one to be of him, an may. go with hime and 
1 Oe ftand Sch him, and aid him at the Trial, but ought not t ſpeak in Curt 
+ =p 569 in Favour of his Cauſe: Alſo if the Servant be arreſted, the Maſter may 
aſſiſt him with Money to Keep him from Priſon, that he may have the 


Benefit of his Set vice; but the Maſter cannot fafely . Fo our. Money for che 


Setvant in a real Action, unlefs ke have fome of his s in his. Hand 3 
No but theſe, with the Servant's Confenty he may ſafoly diſbur — r un oigtaN 
Hetl. 79. As to a Servant's Maintaining his Maſter, it is agreed, that a perſon 
2 Rol. Abr. retained generally as a Servant, and not for a particular Occaſion onl „may 
_ 60 lawfully fide about ts ſpeed his Maſter's Buſineſs ; and may go to | 


for him, and fhew. his Evidence to the Counſel, or to the Jury, and ſtand 
by bim at a Trial; but cannot lawfully lay out his on Money dle uit b. 


1 But gu, if he may n a for che Parpble? Ng EIA 


Marriage and Pivozce. 


AR RIAGE | is Compact 3 a Man 1 a Woman For 

the Procreation and Education of Children; or an Exchange of 
mutual Vows, performed in the Preſence of God, and — 
proper Ceremonies; and ſeems to have been firſt inſtituted as 
neceſſary to the very. Being of Human Society; for without the Diſtinction 
of Families, there can be no Encouragement to Induſtry, or any Founda- 
tion for the Care of acquiring Riches; and therefore all well-g 


dere 
Societies have ſettled the les of groan and ordained t at I 
ſame ſhould continue during Life; and tho becauſe Children 


gradually arriving one after Anöcher, they have h andy dns with the 8 
of their Education, till the Parents are unfit for ſecond dire er 

\ therefore it is conyenletit that arriages ſhould continue outing The a 
the mutual Care of the Parents might be iniployed in raking rovifio 
their Children; and that the Love arid Reſpe& of their Children mi 
be repaid ro both Patents, without Þiftradtion ot Confuſion ;, which ed 
hot be well done, if the Martiage was to be disjolned, and their Iatereft 
was to ſever after the Concern of Education was over : Beſides, the In ar : 
of Marriage could not be conveniently carried an if there were a Pro 


4 Tha 


| Parellige: and nem. a 


that the Marriage was any otherwiſe to be 8 but by Death only ; 
for each Perſon would be injuriouſly drawing out of the common Stock, to 
the Injury of their joint Chinettn, and toi the Prejudice of the Education of 
their Offspring: Beſides that, ſuch· a jo 1 eſt cannot be well and com 
modiouſſy carried on witftont a mutual Friendſhip and Endearment, which k 
muſt be leſſened and deſtroyed by the Proſpect, that the Contract might be 
determined by the Flumour' of either: Pufty. Hunte it is that Hotuication N ITT 
and all other Lofts are ualauful, becauſe Childten ate begatten without afly ; 13 
Care or Preparatiby for their Education; and the Crime of Adultery re- 
_ ceivey this. further Aggravation, that 1 it not only; intails a ſpurious Race o 
the Party, for whom: be is under no: Obligation! to provide, but likewiſe 
deſtroys that Peace: F 1 85 be 5 
in the Marriage State. | | 


We ſhall theory conſider _ is herein 2 or 2 —— be Page 67% 
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() What Perſons We, TOR win 1 Leviical e 
grers. 57. 

en Of Etponlals and wnrrlage Conttaits; ard herefn of 
the Differenoe between Contras in 'praſenti any futuro, 
and the Remodies for the Utolation thereof. 573. 

© Of the Solemnizatton and Ceremonies. requilite to a . 

- compleat Marriage; and herein of. the Offence of per- ; 

koꝛming the nk. without due Mnthozity 0 Licence. 

575. 278 "4 neal SY 

©) Df fences againf the Rights of Barelage. e. 
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1. Of the Offence of a foreible Matriage. 376. os def. Ls | 
[1 £6 2. Of the Offence of marrying an Infent Female under the W ; 
5 a of ſixteen, without Conſent. 'of oo We, TN 
; . Of the Offence of procuring an improvident 1 
and therein of ay —_ Nr rf ai] A ature 
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2. Of the Offence of wking away a wiſe 00 l ap 
(1s 10 Converſation, # 380. £0 8 bei 0 ü SWA 12d © family 
ge Of the drones Kind of Divoroes. 582. | 41114091910] 
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2 IIERE IN firſt; we muſt take Notice of the Statute of (5) 32 H. 8. 

Of Marriages 2 rap; 38: by Which it is enacted, $4 That ho Reſervation or Prohibi- 

by Ideots and tion (God's Law except) ſhall trouble or impeach any Marriage without 

| Lunaticks, ' « the (c) Levitieal Degrees; and that no Perſon of what Eſtate, Degree 
e * or Condition ſoever he be, ſhall be admitted to any af the Spiritual 

naticts, © Courts-within the King's Realm, or any of his Gracr's other Lands and 


(5) Forthe © Dominions, to any Proceſs, Plea or Allegation contrary to the Statute. 
general Expo- . 


tion of this Statute, wide Co. Lit. 24; 238. 2 Inſt, 6834. Hob. 181. (e) Bat the] Statute does 
not reſtrain the Eccleſiaſtical Courts from Divorces upon other Accounts; as upon the Account of Inſuf- 
ficiency, Adultery, Precontract, Sc. Vaugh. 206, Cc. Samer; 


Vaugh. 206, Since this Statute, ir hath: been dearly agreed, that ir the Spiritual Court 
Oc. proceeds to impeach or diſſolve a Marriage out of the Levitical Degrees, 

that then the, Temporal Courts are to prohibit them; for. by that Statute 
all Marriages, that are out of thofe Degrees, are declared to be good and 


: Page 571 ® lawful; and therefore, if the Spiritual Court moleft Perſons in doing that 
which is declared lawful to be done by che Statutes of che Realm, they are 
by the Temporal Courts to be prohibited, becauſe they exceed their Juriſ- 
diction, thus bounded by the Temporal Law ; but where the Law has not 
bounded them, their Juriſdiction ſtill continues; and therefore within the 
Levitical Degrees they are ſtill Judges of Inceſt. t. | 
Rol. Abr. We muſt likewiſe obſerve, that if a Perſon marry his Couſin within the 
340, 357- Levitical Degrees, yet they continue Huſband and Wife, till a Sentence of 
augh. 208, Divoree be pronounced.; -- LE OD OI 3 
Mm The Degrees prohibited by the Levitical Law, are ſuch as are ſaid to be 
againſt the Law of Nature, and ſuch as are againſt the Divine. poſitive 
Law. . 
Gas & Yo Thoſe againſt the Law of Nature, are all Marriages) between the aſ- 
| c Liane in infntamcc ant Os 13:38 tp fog coptrary 
Vaugh. 221, to the Law of Nature, becauſe it tends to the Deſtruction of the natural 


242, Cc. Will of the Creator, which deſigned the Preſervation and Continuance of 
ſach Inhabitants of the World as he originally created; and all Acts of Men 
that tend to the Deſtruction of ſuch Species, as Murder of an innocent Per- 
ſon, are ſaid to be againſt the Law of Nature; and therefore Inceſt, be- 
tween the aſcending and deſcending Line, is contrary to the Law of Nature; 
for the Mother would neyer have preſerved and educated the Female Iſſue, 
if it had been admitted to the Father to have had Acceſs to them; and 
Fathers would never have educated and preſerved theit᷑ Male Iſſue, if they 
might have aſcended the Bed of their Mothers. There is alſo another Rea- 
ſon why this is called unnatural, and that is, becauſe it qeſttoys the natural 
Duties between Parents and Children; for the Parent could never preſerye 
or maintain that Authority that is neceſſary for the Education and Govern- 
ment. of his Child; nor the Child that Reverence that is due to the Parent 
in order to be educated and governed, if ſuch indecent Familiarities were 

admitted. There likewiſe ſeems to be a natural Rkaſon againſt this, or any 
near Intercourſe between Collaterals, which is draun from that which is 
obſerved in Brute Creatures, viz, that it is neceſſary to croſs the Strain, in 
order to continue the Species. It may be, that there being the ſame Tone 
and Figure in the Blood, and a ſimilar Conformation of Veſſels, the Circu- 
lation of it becomes torpid and inactive; whereas a new Mixture of others 
of the ſame. Kind, where there is a different Figure and Motion of the Blood 
and Spirits, may add a new Vigour and Ability to the Animal wage” 

| | _ Thole 


* 


Neceſſity there is that they ſhould be educated together, and the frequent 


| * ſon-as was intended by the Law of God, they can have no Difference in * Pa 
Relations; and by Conſequence, the Prohibition touching (a 
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Thoſe prohibited by tho poſitive Divine Law, are all Collaterals to the Vangh. 2224 
third Degree; and though this be not contrary to the Law of Nature, yet f 


it ſeems eſtabliſhed on very ſtrong Reaſons; for if a Concourſe between 5 b 
Brothers and Siſters might be allowed, or their Marriages be tolerated, the 


Opportunities they have with each other, would fill every Family with 
Lewdneſs, and create Heart-burnings and unextinguiſhable Jealouſies be- 
tween Brothers and Siſters, where the Family was numerous; and it would 
confine every Family to itſelf, and hinder the propagating common Love 
and Charity among Mankind; becauſe there would be a Danger of taking 
a Wife out of any Family, if Women were liable to be corrupted by ſuch 
vicious Freedoms. This Prohibition is likewiſe carried to Uncles and Aunts, 
Nephews and Nieces ; becauſe upon the Death of the Father and Mother 
they come into the Education of Children loco parentum; and by Conſe- 
quence it was neceſſary to propagate the ſame Reverence of Blood in ſuch 
near Degrees, that the Uncle might have the ſame Regard and Command 
as a Father, and a Niece the ſame Duty as a Daughter; it was alſo neceſ- 


ſary, in order to perfect the Union of Marriage, that the Huſband ſhould 


take the Wife's Relations in the ſame Degree, to be the ſame as his own 
without Diſtinction, and ſo vice ver/a ; for if they are to be the ſame Per- 


) Afnity 1 : 
muſt be carried as far as the Prohibition touching Conſanguity. N 


| r | xviii Le vit. 
ver. 16. 7. he Nakedne/s of thy Brother's Wife ſhalt thow not uncover, it is thy Brother's Natedne/7, 


The Law in Leviticus, cap. xviii. ver. 6. is, That none of you ſhall ap- 
proach to any that is near of Kin, to uncover their Nakedneſs ; which Words 
being general, muſt be underſtood and expounded by the Examples from 
the th to the 2oth Verſe ; among which we find many Prohibitions to 
Collaterals in the third Degree, both in Affinity and Conſanguinity ; but. 
there is no Example of Collaterals in the fourth Degree, either in Affinity 
or Conſanguinity; and therefore the Law of Marriage opens to Relations | 
in the fourth Degree; and the Jewiſh Lawyers, in computing their De- S, Us 
grees, computed them according to the natural Order of Things; that is, Hebraica, lib. 
from the Prepoſitus up to the common Stock, and ſo down to the other 1. © 4 | 
Relations; which is the fair and natural Order of computing Proximity; 
and in this Order of Computation, Couſin Germans are held to be of the 
fourth Degree, and to have Liberty to marry. is $5418 en 
This likewiſe was the antient Senſe of the Chriſtian Church, and even of Vaugh, 210. 


the Church of Rome in the Time of Pope Gregory ; for in Writing to Auſtin 


Biſhop of Canterbury he ſays, In quarta generatione contraa matrimonia _ 
minime ſolverentur; but afterwards, when they found that Diſpenſations for 
inceſtuous Marriages brought great Profit to the Church of Rome, and 
knowing it had obtained univerſally in the Chriſtian Church, that it was 
lawful to marry in the fourth Degree, Pope Alexander II. began a new 
Computation of Degrees; and he ſaid, that the Secular Computation, 
which was the Computation of the Civil Law, was not properly adapted to 


the Deciſions touching Inceſtuous Marriages; but they ought to compute 


up to the common Stock, where the Relation joined, becauſe there the 
Blood was connected; and therefore they computed the Degrees according 
to the Diſtance of the Perſon remoteſt from the common Stock; for accord- 
ing as the remoteſt was diſtant from the common Stock, ſo they computed 
the Relation between the Parties; ſo that the firſt Couſins that are in the 
fourth Degree, by the received Computation in the Moſaick and Civil Law, 
were now by the Canonical Computation thrown into the ſecond Degree; 


and by this Alteration of the Computation of Degrees, they forbad not * 
Vo. III. 8 B | fir 


WIE 
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Parrtage and Divorre.” 


firſt Couſins but ſecond and third Coufins to marry, unleſs they obtained 
+ As to theſe Diſpenfations 7. 92 e 

different | / wrt | 

Computations of Degrees ſee 2 Black. Com. fol. 206, Wc, and vide 1 Black; Com. 435. 


The Intention of the Statute above-mentioned was to reſtore every Thing 
according to the Prohibition expreſſed in the Law of God; and plainly, 
che Levitical Computation of Degrees was in the Manner they computed 

in the Civil Law; and agreeably hereunto hath been the Reſolution in 
our Law. 1 | h | WES 

Vaugh. 302. Hence it hath been adjudged, that the Marriage of two Siſters, one 
oa after the other, was inceſtuous, being in the ſecond Degree; although it 
3 271, Was objected, that the Verſe in xviii Levit. being, thou ſhalt not take a Wife 
S. P. admit- to ber Siſter to ver ber, &c. the Prohibition relating to Polygamy, to 
— Jealouſy and Vexing, the Reaſon thereof ceaſed with the Death of the firſt 
| Wife; in the ſame Manner as if Moſes had ſaid, thou ſhalt not take a Wife 
to her Siſter to vex her, beſides the other in her Life-time. But herein 
the Court held, that though the Vexing, in one Part of the Text, related 
to the Life of the Wife, yet by another Part it is made unlawful for ever; 
and that from theſe Words, None of you ſhall approach to any that is near of 
Kin to him, to uncover their Nakedneſs ; which makes the Nearneſs of Kin 
the chief Cauſe of the Prohibition, and is the Reaſon that runs through 
the whole Chapter; and that therefore the Vexing refers only to the 
* Page 373 Life of the Wife, but the Inceſtuous Copulation is the ſame after her 
Death, the Nearneſs of Kin till continuing. 1 
Raym. 464. So it hath been reſolved, that marrying the Siſter's Daughter is inceſtuous, 

Haine being in the third Degree. e E ME 


ver. Merga- 
fron, 2 Jon. 
191. 8. Go 


So it hath. been reſolved in Variety of Books and Caſes, that the Mar- 
_ * riage with the Wife's Siſter's Daughter was inceſtuous, being likewiſe in 
228. 4 Leon, the third Degree ; and the Degree of Affinity being the ſame with that of 
. Conſanguinity. | | ME ge 
Max's Caſe. | 


2 Lev. 254. 3 Keb. 560. Hob, 181, Noy 29. Sid. 434. 2 Jon. 118. 2 Show, 70. 5 Mod, 448+ 
3 Lev. 364. 2 Lutw. 1075, 5 g | | 


Vaugh. 20. But upon a Prohibition, for proceeding againſt a Perſon in the Eccleſi- 
2 Vue 7 aſtical Court who had married the Widow and Relict of his Great Uncle, 
US ver. Dr; it was adjudged, that ſuch Marriage, being in the fourth Degree, was out 

Burwell, Of the Levitical Law, and therefore lawful, 
Mich. 3oCar, On a Motion for a Prohibition to the Court of the Biſhop of Exon, for 
2. in C. B, pfreſenting J. S. for Inceſt, who had married the Daughter of his Brother of 
| Oxenham & the Half Blood; it was reſolved that no Prohibition ſhould go; for the 
2 „ Court ſaid, though the Brothers were not of the Whole Blood, yet were 
hh . they Brothers, and therefore the Marriage inceſtuous; they agreed, that 
it the Father marries the Mother, and the Son the Daughter, this was law- 
ful enough; and North cited the Caſe of the Earl of Mancbeſter, who had 
married his Great Aunt's Huſband's ſecond Wife; and this was held by 
1 -— las Civilians .a good Marriage, for «ffinis mei affinis non eff mibi 

| ' | 1323 ˙ 4 Woah 
5 Mod. 161. On a Motion for a Prohibition, for proceeding againſt a Perſon in the 
Comb. 356. Eccleſiaſtical Court, who had married his Siſter's Baſtard Daughter; it was 
Haim ver. urged for the Prohibition, that though the Levitical Law forbids a Man to 
Seſeatt. proach to any near of Kin to uncover their Nakedneſs, yet that this can- 
not be intended of a Baſtard, becauſe he is of Kin to no Perſon whatſoever, 
Sc. but the Court inclined not to grant a Prohibition. 


In an Action againſt Huſband and Wife, the Plaintiff declared, that he 
promiſed to marry the Defendant's Wife, while Sole, and that ſhe the ſame 
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(B) Of Eſpouſals and Marrtage Contracts; 5 
and herein of the Difference between Con; 
- tracts in præſenti and futuro, and the Reme- 
dies fo2 the Uiolatcon thereof, gf 
Winburne defines Eſpouſals in this Manner, Sponſalia ſunt mutua e- Swinb. 7 


miſſo nuptiarum rite inter eos, quibus jure licet, facta; which compre- Eſponſali, 1. 
hends, 1, That this Promiſe muſt be mutual; 24ly, That it muſt be done 11 


rite, or duly ; sdh, That it muſt be entered into by them who may law- 


fully marry. 5 ; | 
Such Contracts are divided into Contracts in præſenti, and Contracts in 
uturo. | | | | 

1 A Contract in præſenti, or per verba in præſenti, as, I marry you, you and Swinb. 74. 
T1 are Man and Wife, Sc. is by the Civil Law eſteemed ipſum matrimonium, 2 Salk. 438. 
and amounts to an actual Marriage; which the very Parties themſelves Pl. 3+ 
cannot diſſolve by Releaſe, or other mutual Agreement; it being as much * 
a Marriage in the Sight of God, as if it had been in Facie Ecclefie, with 
this Difference, that if they cohabit before Marriage in Facie Eccleſiæ, they 
are for that puniſhable by Eccleſiaſtical Cenſures ; and if, after ſuch Con- 
tract, either of them lies with another, they will puniſh ſuch Offender as 
an Adulterer. | * | MODES PET eat bo CO EY 
A Contract in futuro, as, Iauill marry you, Ac. may be inforced in the * 
Spiritual Court, but ſuch Contract either Party may releaſe; alſo if either g 

Party marry another Perſon, ſuch ſecond Marriage diſſolyes the Contract. 11. 4 

= | | | This Remedy 


is taken away by 26 Geo. 2. c. 33« ſ. 13. 
But it hath been reſolved, that an Action will lie at Common Law for 3 1 


Page 374 


winb. . 10, 


the Violation of ſuch an Executory Contract per verba de futuro, for the Rol. Abr. 22. 


Temporal Loſs to the Party ; and though the Party hath a Remedy in the Ero. Eliz.79- 
Spiritual Court. But it ſeems, that by bringing an Action at Common . 295+ 
Law, and that appearing on Record, the Remedy in the Spiritual Court is 5.7 235: 


actually releaſed z for now in Lieu of. a Performance of the Contract he —— . 


ſhall recover Damages: Alſo the Defendant ſhewing, that he hath been Salk. 24. pl 6. 
ſued for the ſame Matter in the Spiritual Court, .and producing a Sentence 5 Mod. 411. 


againſt the Plaintiff, the Plaintiff, notwithſtanding any Proof of his, will 1 
be nonſuit; becauſe that they were the proper Judges in the Spiritual pl. 1. 121. 
Court, whether it were a Precontract or not. | SeeLd.-Raym. 


5 ons Moors „ * 4 
12 Mod. 214. 2 Sire. 938. Carch. 467. 4 Mod. 411, 
Such Promiſes are good, though the Time of Marriage be not agreed Carth. 467. 
on; but in ſuch Caſe it is neceſſary, to intitle the Party to his Action, to 
alledge that he offered co marry her, and that ſhe refuſed, 5 


Carth. 467. 
3 5 | An | » .6. 
Time promiſed to take him for her Huſband ; and averred, that he ten- S. C. Harri- 


dered himſelf, and that ſhe refuſed, &c. It was objected, that Marriage was /2" 1 : 
no Advancement to a Man, though it was to a Woman; alſo, that no 4 &*" 


) £ me A ugh it 1 | 
Time was laid when this Agreement was to have been executed: But the 5 Mod. 411 


Court over-ruled both Objections. TR | n os | 


ſinRion between à Man and a Woman exploded. 
The 


of 0 v . os 
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Parttage and Divorce. 
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Salk. 24. pl. 5. This Action muſt be founded on reciprocal Promiſes; and therefore if 
the Promiſe be on one Side only, it does not bind, being only Nudum 
| attum. . FFF dhe 2A we, | 
Trin. 5 & 6 F But if a Man of full Age and a Female of fifteen promiſe to intermarry, 
2 © and afterwards he marries another, an Action lies againſt him; for though 
© tir. $50. ſuch Promiſe may be ſaid. to be voidable, as to the Infant, yet it ſhall be 
937- binding on the Perſon of full Age, who ſhall be preſumed to have ated 
| Barnard. with ſufficient Caution; otherwiſe this Privilege allowed Infants, of re- 
K. B. 209. ſcinding and breaking through their Contracts, which was intended as an 
Fitzgib. 175. Adyantage to them, might turn greatly to their Prejudice. | 
Moor 169. If A. contracts himſelf to B. and after marries C. and B. ſues A. upon this 
4Co. 9. S. C. Contract in the Spiritual Court, and there Sentence is given, that A. ſhall 
Sid. 13. 1 C. marry and cohabit with B. which he does accordingly; they are Baron and 
cn ** Feme, (a) without any Divorce between A. and C. for the Marriage of A. 
Twiſden ; & and C. was a mere Nullity F. | | 


ide Salk. | | | 1 
0 pl. 1. 121. (a) But ifa Woman maketh a Contract of Matrimony with F. S. and then marrieth 
with J. D. who is ſeiſed of Lands and dieth, ſhe ſhall have Dower of his Lands; becauſe ſuch Marriage 


was not void, but voidable only, by reaſon of the Pre- contract. Moor 226. Perk, 34,——+ Byt now 
vide 26 Geo. 2. c 33. | | | 


It hath been held, that the Clauſe in the Statute of Frauds and Perjuries, 


ther og 156 29 Car. 2. cap. 3. ſect. 4. reiating to Marriage- Agreements, extends as well 
pl. 1o. to a Promiſe to marry, as to the Payment of Marriage · Portions. 
ſeems cont. | | 6” 


Stra. 34. Id. Raym. 387. 2 Eq. Caſ. Abr. 248. are expreſty ſo}. 


2 ith * 2 ä 4 ** aa as 


* : L * * 111 


t A Promiſe to marry. another, if broken, where the Promiſes are mutual, and the Parties might 
legally contract, ſubjects the Perſon, breaking ſuch Promiſe, to an Action for Damages, notwithſtand. 
ing the Statute: for ſuch Actions are every Day maintained. | 
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Page 375 (C) Of the Solemnization and Ceremonies 
requiſite to à compleat Marriage; and 

herein of the Offence ok perfozming the 
Ceremony withont due Authozity  o2 Lt- 


tente. 
Rol. Abr. N order to make the Marriage compleat, ſo as to intitle the Wife to 
357: Dower, the Iſſue to inherit, Oc. the ſame muſt be celebrated in (a) Fa- 
» 22 4 cie Ecclęſiæ; and therefore the private Contract, without the Prieſt's Bleſ- 


Loyalty of ſing, makes no Marriage; though ſuch Contract may be inforced in the 
Marriage, Spiritual Court. IS ts end RJ TS LA FE." 

and of the | 5 e %%%%CC as onolls 
different Kinds of Trial, wide Tit. Baſtard. (a) Before the Time of Pope Innocent the Third, there 
was no Solemnization of Marriage in the Church ; but the Man came to the Houſe where the Woman 

inhabited, and led her home to his own Houſe, which was all the Ceremony then uſed. Moor 170. Per 
Goldingham, Doctor of the Civil Law, arguendo. NG e NS: age Fg nee 
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Rol. Abr. 340. Alſo, though the Marriage be ſolemnized in Faci: Ecdefis, yet if it were 
ip Lap 33. without Conſent, it is void; and therefore if a Man takes E. S. to Wife 
Keilw. $2. by Dareſs, the ſame is void, though ſolemnized in Facie Ecchfie, © 


Dyer 13. Cro. Car. 488, 493. Sid. 65, 2 
an 
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Partiage and Divoꝛte. 


A. and B. being Sabbatarians, were married by one in their own Way, Salk. 119. 
who uſed the Form of the Common Prayer, except the Ring, but was a 2 
mere Layman; the Wife dying, the Huſband took out Adminiſtration to 6%. * 
her; but upon Application of her Siſter, the Lettets of Adminiſtration vide 2 Salk. 
were repealed, and the Sentence of Appeal affirmed by the Delegates ; for 438. pl. 3. 
the Huſband, demanding a Right due to him as Huſband, muſt bring 3 Lev. 376. 
himſelf within the Rules preſcribed by that Juriſdiction to whom he ap- 1 oy 
plies; alſo the conſtant Form of pleading Marriage is, that it was per preſ- EY OR” + 
byterum ſacris ordinibus conſtitutum; and an Act of Parliament was made 
confirming the Marriages contracted during the Uſurpation. CO 

(5) AMarriage ſolemnized by a Perſon in Prieſt's Orders is good and , Co. 33 
binding, though there was no Publication of Banns or Licence to diſpenſe Co. Lie 344. 
therewith; but herein it ſeems agreed, that not only the Party performing Jon. 259. 
the Ceremony, but alſo the Parties married, being Lay Perſons, are punjſh- 2 Salk. 673. 
able by Eccleſiaſtical Cenſures; and for acting contrary to ſuch ancient en 


Canons as have been received and allowed in this Kingdom; but it ſeems 55 ky dag 


Ms 


— 


agreed, that the Canons of 21 Fac. 1. bind not the Laity, not having been c. 33. ſ. 8. 


univerſally received, and being made only in Convocation where the Laity Marriages 


are not repreſented, - withoutBanns 
| | | or Licence 


are void; for which ſce the Act. 


Alſo by the (c) 7 8 VV. 3. cap. 35. ſet. 2. it is enacted, Thatzevery (c) For the | 
« Parſon, Vicar or Curate, who ſhall marry any Perſons in any Church or Puoiſhment 


Chapel, exempt or not exempt, or in any other Place whatever, without on Gaolers 


c Publication of the Banns of Matrimony between the reſpective Perſons permitting 

according to Law, or without Licence for the ſaid Marriages firſt had free. 6 

<« and obtained, ſhall for every ſuch Offence forfeit the Sum of One Hun- 1 Ana. c. 

« dred Pounds.” e = - +19, f. 176. 

: 1 3 „ | 1 . — And on 
Perſons erecting Offices for making Inſurances on Marriages, 10 Ann, c. 26. f. 109. 


And by Sec. 3. of the ſaid Statute, it is enafted, © That, every Par- But ſee now 
“ ſon, Vicar or Curate, who ſhall ſubſtitute or employ, or knowingly and the m_ 6 
* wittingly ſhall ſuffer and permit any other Miniſter to marry any Perſons 0 Y = 
in any Church or Chapel, to ſuch Parſon, Vicar or Curate belonging or „ page 6 
<<* appertaining, without Publication of Banns, or Licences of Marriage firſt _ & 57 
“ had and obtained, ſhall for every ſuch Offence forfeit the Sum of One 5 
e Hundred Pounds; the aforeſaid reſpective Forfeitures to be recovered 46. pl. c. 
* by Action of Debt, Bill, Plaint or Information, in any of his Majeſty's 12 Vin. Abr. 
« Courts of Record; wherein no Eſſoin, Wager or Protection of Law, or 235: pl. z. 
any more than one Imparlance ſhall be allowed; one Moiety thereof to 15 *)- * 
* his Majeſty, his Heirs and Succeſſors, and the other Moiety to him or 2K Cal. | 
e them who ſhall inform, or ſue for the ſame.” 9 Abr. 585. 

| | * | pl. 3. 2 Bur. Rep. 898, 1079. 


And by Seõ. 4. of the ſaid Statute it is enacted, That every Man 
& fo married without Licence, or Publication of Banns- as aforeſaid, ſhall 


4 forfeit the Sum of ten Pounds, to be recovered, together with Coſts of 


& Suit, in Manner as aforeſaid, by any Perſon who ſhall inform or ſue for 
the ſame; and likewife, that every Sexton or Pariſh-Clerk, who ſhall 


* knowingly or wittingly aid, promote and aſſiſt at ſuch Marriages, ſo ce- 


flebrated without Banns or Licences, as aforeſaid, ſhall forfeit the Sum of 
« five Pounds; to be recovered with Coſts of Suit, in Manner as aforeſaid, 
« by any Perſon who ſhall inform or ſue for the ſame” +. I By 26 Geo. 


5 | | | 8. Co 43. - 
Clandeftine Marriages are made void. It directs where Licences ſhall be grantable. Perſons ſolemniz- 


ing clandeſtine Marriages, are declared guilty of Felony, and may be tranſported. Marriages of Infants, 
3 | b 
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Parriage and Divorce. 
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(D) Of Offences againſt the Rights of Par⸗ 
1 lage: And herein, 5 5. 4p 


1. Of the Offence of a forcible Marriage, 


Y the 3 H. 5. cap. 2. it is enacted in the Words following: Where 

% Women, as well Maidens as Widows and Wives, having Sub- 

« ſtances, ſome in Goods moveable, and ſome in Lands and Tenements, 

and ſome being Heirs apparent unto their Anceſtors, for the Lucre 

* of ſuch Subſtances, be oftentimes taken by ſuch Miſdoers contrary to 

* their Will, and after married to ſuch Miſdoers, or to other by their 

| _ «. Aﬀent, or defiled, to the great Diſpleaſure' of God, and contrary to the 

King's Laws, and Diſparagement of the ſaid Women, and utter Heavi- 

e neſs and Diſcomfort of their Friends, and to the evil Enſample of all 

« other; it is therefore enacted, That what Perſon or Perſons from hence- 

« forth, that taketh any Woman ſo againſt her Will unlawfully, that is 

„ to ſay, Maid, Widow, 6r Wife, that. ſuch Taking, Procuring, and 

* Abetting the ſame, and alſo receiving wittingly the ſame Woman ſo 

% taken againſt her Will, and knowing che ſame, be Felony; and that 

„ ſuch Miſdoers, Takers and Procurators to the ſame, and Receitors know- 

jpg the ſaid Offence in Form aforeſaid, be henceforth reputed and judg- 

. « ed as principal Felons. Provided alway, that this Act extend not to 

„ any Perſon taking any Woman only claiming her as his Ward, or 

Bo Bond-woman.” 5 | | aig bath.” 

Ses. 3. and by 39 Eliz. cap. 9. All Perſons who ſhall be Principals 

« or Procurers, or Acceſſories before ſuch Offence committed, are con- 
cluded from the Benefit of the Clergy.” r 5 


In the Conſtruction of the ſaid Statute of 3 H. 7. cap. 2. the following 
Points have been reſolved. ty br ] õùiVd x ater I 
That the Indictment for this Offence muſt ſet forth, both that the 
Woman hath Lands or Goods, or that ſhe was Heir Apparent, and that 
Page 577 the Taking was for Lucre ; and alſo that ſhe was married or defiled ; for 
Hob. 182. the enacting Clauſe, in. ſaying, that what Perſon takes any Woman /o 
Cro. Car. 485. againft her Will, plainly reſtrains the Taking to ſuch as is within the 
Ad. 11g. Preamble ; (a) but it needs not ſet forth, that the Taking was with an In- 
I/ TE on ICT ODE 
288 110. Stat. Tri. Vol. 5. Fol. 468. San Caſe. (a) Yet theſe Words, ea intention 
ad ipſam IE s are uſually inſerted in Inditments upon this Statute; and it is ſafeſt ſo to do. Hale's 
Hit, P. C. 660. | ** 


Hal. Hit, It is ſaid in Hale, that to make- the Offence Felony within this Statute, 
F. C. 660. the Taking muſt be againſt her Will; but herein by Hawkins, that it is. no 
Hawk. P. C. Manner w Excuſe, that the Woman at firſt was taken away with her own. 


119. Conſent; becauſe if ſhe afterwards refuſe to continue with the Offender, 


and be forced againſt her Will,” ſhe may from that Time as properly be 
ſaid to be taken. againſt her Will, as if ſhe had never given any Conſent: at 
all; for till the Force was put upon ber ſhe was in her own Power. 
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by Licence, without Conſent of Parents, Wc, are void. It directs in what Caſes Application is to 
be made to the Chancellor. It declares that no Suit ſhall be in the Eccleſiaſtical Courts to compel 
Marriage by reaſon of any Contract, e. It directs how Regilters are to de made. It does not extend 
to Marriages of the Royal Family: Nor to Scotland: Nor to Marriages among Quakers, Jews, 


c . : | 
That 


Marriage and Divorce: 


i 


_ © That it is not material, whether a Woman taken againſt her Will be at Cro. Car. 493. 
laſt married or defiled with her Conſent, or not, if ſhe were under the Force 3 Keb. 193. 
at the Time; becauſe the Offender is in both Caſes equally within the en +a 
Words of the Statute, and ſhall not be conſtrued to be out of the Mean. Caſe. 
ing of it, for having prevailed over the Weakneſs of a Woman, whom 
by ſo baſe Means te got into his Power. 
That thoſe wh after the Fact receive the Offender, but not the Woman, , 
9 8 a | 3 Inſt. 61. 
are not Principals within this Statute z becauſe the Words are; receiving Daliſ. 22. 
wiltinghy the ſame Woman ſo taken, Fc. but it ſeems clearly that they are St. P. C. 44. 
Acceſſories after the Offence, according to the known Rules of Common Hal. Hitt 
Law. E $10 $333 1 | 10585 e + ts 724 1280175 18 8. net bY; P. C. 661. 
That thoſe who are only privy to the Marriage, but no ways Parties Hal Hiſt. 
to the forcible Taking away, or conſenting thereto, are not within the P. C. 660. 
Stave; 0c Get SUE e W100 3203 35% t4:x6 GOL, 3 
That where a Woman is taken hy Force in the County of A. and mar- Cro. Car. 448 
ried in the County of B. the Offender may be indicted and found Guilty in Hob. 183. ; 
the County of B. becauſe the continuing of the Fotce there, amounts to a Hale's Hiſt. 
forcible Taking within the Starute,:.: | +2 | = | M115407-02 70s! F. C. 660, 
It hath been adjudged, as is the conſtant Practice at this Day, that on an Oro. Car. 488. 
Indictment for a forcible Marriage, grounded on this Statute, the Wife may Vent. 243. 
be a Witneſs againſt the Huſband; for it being by Force, it cannot be faid 5 n _ * 
a' Marriage de Jure, ſo as to make them one Perſon ib Lac 1 | freely, with- 


; : En 7 Oh | ; 5 

2 it 5 * + 3 $2 IE. * N 42 E 4 7 A ©» a > : 8 ann 1 8 N \ F Eg - Þ & de 14 7 Out Con- 

ſtraint, lived with him, that thus married her, any conſiderable Time, her Ex 
4 £ 44 4 4 5 „„ 
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'a1nt,, VE in Tied h ö amination in Evidence 
might be more queſtionable. Hale's Hiſt. P. C. 661. a 


LCM 


kg "3 2 90:15. 71 ” 
2. Of the Offence of marrying an Infant Female under the Age 


* 


of ſixteen, without Conſent of Guardian. 


By the 4 Pb. & Mar. cap. 8. it is provided, That it ſhall not be 3 Inf. 62. 
« lawful for any Perſon to take away any Maid, or Woman-Child un- 1. 
«+ married and within the Age of fixteen Years, from the Parents or within this 
« Guardian in Socage, and that if any Woman-Child or Maiden, being Ad. 2 Stra. 
* above the Age of twelve Years, and under the Age of ſixteen, do at any 1162. 
Time aſſent or agree to ſuch Perſon that ſhall make any Contract of 

« Matrimony, (contrary to the Form of the Act) that then the next of 

« Kin of ſuch Woman-Child or Maid, to whom the Inheritance ſhould 

«, deſcend, return: or come, after the Deceaſe of the ſame Woman-Child 

or Maid, Mall, from the Time of ſuch Aſſent and Agreement, have, 

% hold and enjoy all ſuch Lands, Tenements and Hereditaments, as the 

« ſaid Woman - Child or Maid had in Poſſeſſion, Reverſion and Remainder 

c * it the Time of ſuch Aſſent and Agreement, during the Life of ſuch * Page 578 
<. Perſon that ſhall ſo contract Matrimony ; and; after the Deceaſe of ſuch | 
<« Perſon fo contracting | Matrimony, fbac:then the ſaid: Land, c. ſhall 

| « deſcend, revert, remain and come to ſuch Perſon or Perſons as they 

e ſhovld/have-donein caſe this Act had never been made; other than him 
only chat ſoſhall wonctact Marrtmooy,” e 
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+ a2 © 


— 


3. Of the Offence of procuring an improvident Marriage and 
dderein of Marriage-Brokage.Contratts and Agreements. 

VIE d ante x7 2407 Z. Sd 33200 "yt D en 
II is of ſuch Conſequence, that all Marriages ſhould proceed from free Lev. 257. 
Choice, and not fram any Compulſion or ſiniſter Means, that it hath been 5 Mod. 221. 

beld a Matter indictable, or an Offence: for which the Court will grant an 
Information, to procure. an improvident or an unequal Marriage. 


&%*. 2 V K. 
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Bat for thi And on this Foundation, that Marriage ought to be free, Marriage- 
videAbr, Eq. Brakage Bonds and Contracts have been declared ro be void, and decreed . 
59-99% to be given up and cancelled. - . - 

Show. Par. So, though it was. decreed in Charicary, that a Bond of rooo 7 Penalty, 

Ca. 26. Hall for the Payment of 300l. given for the procuring a ering between Fer- 

ver. Patler. ſons of equal Rank, Fortune, Sc. was good; yet to the 

Houſe of Lords, the Decree was reverſed ; for that fuch Bonds to Match- 
Makers are of dangerous Conſequence, and tend to the Berraying and Ruin- 
ing Perſons of Fortune and Quality, and are not to be coumenanced in 
Equity ; and that Marriage ovght to be procured by the Mediation of 
Friends and Relations; and tfat ſuch Bonds would be of evil Example to 
Executors, Guardians, Traftees, Servants and others who have the Care of 

| Children, 

Abr. Eq go. Nor will the Court 7 decree a aries lrokays Bond to bedelivercd 
up, but a Gratuity of fifty Guinea, actually paid, to be es 3 for chat 
ſuch Bargains ate in no Shape to be countenanced. 

An Uncle gives his Niece by Will 1200 J. the Niece marries, but, ante- 
cedent to the Marriage, the Father takes'a Bond from. the then iaten 

Huſband to pay him 200 J. in caſe the Daughter ſhould happen to die 
without Iſſue Male, living ber Huſband : The Daughter did die without 
Ifve Male, living her Huſbagd; whereupon the Father ſued the Huſband 
at Law upon this Bond and the Hufband brought his Bill in Equity to be 

_ relieved againſt this Bond, .and had a Decree accordingly ; for it appearing 
that no Money was paid, nor Conſideration for entering into it, the Court 
took it to be in Nature of a Marriage-Brokage Bond, and ſo therefore or- 

| ne it to be GO . 


w 


— 
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) Marriage | how long to continue; ; nan 
1 — of 15 levergy' n ol 'Divozees, 


And herein, 
(a) That a | IL | £4 
Wife may FARRIAGE, for ithe Reaſons dr des, 1 to continue edu 
have Alimo- ring Life, a Wife can in no (a)Caſe whatſoever leave her Huſband ; 


ny, without for in doing it ſhe breaks the moſt ſolemn Vow, which is made in the 
ws 8 4 Preſence of God and in the Face of the Church, chat ſhe wil cleave to 
974. him during Life; and therefore, if a Woman rums away from her Huſ- 
* Page 579 * band, without any (6) Provocarion, he Mall not anfwer-for any « co 


(5) But if a tract ſhe makes, or be obliged to anſwer for her Necellaries, - 
Huſband turn 


away his Wife, or by in Uſage obliges ber to go go away, he gow ber Credix whereyer ſhe goes, 20d tad 


pay for Neceſſaries for her. Salk. 118. pl. 10. 6 Mod. 121. 214. Raym. 1006. but for this wide 
Tit. Baron and Feme: JON? a Court of "OY will not {hiſt a Wie, who o elopes, with Ams. 


Vern. 53. 
2 Inſt. 435- Allo, 1. a Woman doe from ber Huſband, me lofes ber Dower bot k 


Co. Lit. 32, ſeems, that Elopement was no Bar of Dower at the Common Law, though 
F. N. B. 1 50. a Divorce were ſued and obtained for the Adultery ; but now by the Statute 
Rol. Abr. Of. 2. cap. 34. it is expreſly p rovided, that in ſuch Cafe the Wife ſhall 
680, loſe ber Dower z the Words of 3 are, Si uxor Jponte reliquerit- virum 
ſuum & abierit, & moretur em adultero -fuo, amittat in perpetuum ationem 

E dotam m_ gue. ei competere poſſes de tenementis viri ſui, Ji Juper hoe. 

* © Convin. 


| ee _ vir us Jponte & bſque- corrtione Earl cam . 
ſecum epbabilare 9 — 2. in quo caſu' reflituatur'ei atis and though we 
does wp. away /ponte, but is taken'agaiaſt her Will, yet if after ſhe con- 
ſents, and remains with the Adulterer, ſhe ſhall loſe: ker Dower; for he 
Remaining with him, without Reconciliation, is the Bar of Dower, not the 
Manner of the Going away; and this was the old Way of preventing the 
Crime; for they thought it unfit that ſuch Wife, that did not ſhare in the 
Labours of the. Huſband, ſhould have any Family Provifion, , 
In Dyer there is a Precedent of ſuch Elopement pleaded; and Iſſue taken mm 107. a. 
upon the Reconciliation of che Huſband "but it is there held, that the De- 
fendant 7 give in Evidence any other Elopements than that which is 
pleaded; for there may be div pementy and divers Reconciliations, | 
and Defendant, at his Peril, ou to take Iſſue on one only; that is, as 1 
underſtand the Book, upon the laſt; for if there be divers Reconcilistions 
yet, if ſhe afterwards elope, the hewing i that ſhe was once reconciled 
after Elopement, will not take away what is ſet up in Bat of Dower,, 7 
If a Woman be raviſhed, and remain with the Raviſher againſt her Will, Perk. 354. 
ſhe ſhall not loſe her Dower; but if after ſuch Raviſhment ſhe conſent to Brook 12. 
remain with him, ſhe ſhall loſe it, though the Book thinks the contrary ; Þ Rol. Abr. 
and in the Caſe cited by him, ſhe anſwered only to the Elopement, and not ON * 6. 
to the Remaining with the Adulterer ; but if ſhe voluntarily goes away from Co. 0.6. s 
het Huſbang, though ſhe remain all ber Lifetime wich the Adulterer againſt vd. 
her Will; or if ſhe remains not with. him, but he turns her away, yet ſhall 
the loſe her Dower; bur. if ſhe be Fan as the Statute, ordains, then 
the ſhall be, endowed, though. the F bat | alicned' the Land in the 
3 8 8 Mandes'or Lands of 
1 elopes, lives in Ad tery i e ao or (c) Perk. 35 f. 
ber Huſband, ſome (c) Books 2 the; ſhall 15 loſe her Dower; either be- FN We 
| cauſe. it cannot be intended a. 1 g away. from her Huſband; when wy 8 Abr. 4 
| r Lands; or becauſe he is to rake Care 75 J „ Inſt. 
no ſuch live chere: But my Lord (d) Coke holds the -contrary z and 8 4. er e 


pciliation ſponte, ſhe ſhall loſe her Power; 4 fortiori, in the other e . 
| Tos the Adultr Y, and the TN with 45 e are the Cab ſes XY 


ellen er Huſband, 75 if i it b 
OWET z, though (a). Ro ſays, Py by pes, and. ns, kves e der Hur. (% Rol. Abr. 

band for ſome: ears till his Deny 158 e without eee 680. 

the Church, ſhe 185 | fre 

that, the was reconciled to ; 6 1 Pip nou gu, 

habit wich Rk b ing an Wee t Ani ['P pot, CY 
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a N hb "Goods, . $0.40 0 l and ſhe lives . 

* Babe he Life rip f the Fyſban yet & the 8 ſe her *Pige go | 
Dower, oy 1375 with vie in 200 ter and' BY ow aſc, f Rol. Abr. 

75 1 {ol was. ts „ it. WAS, held, 191 the Grant was Void. 680. 


log amount to a ee, or, if it did, that it was void, Dyer 106. b. 
2 = "gh A e there, ſhall be no Averment admitted 2% * 
25 erium; though the Grantee and the e matried after the 
Tiulbaadte 8 and though in that Caſe, they brought Sentence of Pur- 


e b dukery, from che Spiritual FRF, yer. it was not allowed 5 
e 1 ng $ wa Ree ji keep ht as frot \ his Wits. that ſhe does not Rol. Abr. 


"an 208 Green 
out that he is dead, and thereopon ® e, 


K 5 become of him, an 
p.. e her to feleaſe all Vai wal ntereſts ſts which. the can have in him 
2 e kd and alſo perſwade her to marry again, which ſhe does, 
1% one wr has Notice that her firſt SU is 5 but ſhe herſelf has 
0 8 no 
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Ent. 1654. in Hudeg, Ce FN 
it, the 1 4 in Toes the Verdict is for the Defend- 
| 0888 — if 75 ni Ps 10 "The 75255 bah er rovided 


no Notte of it; org the Howie, Adultery wk this Man, and 2 
her Huſband be not but of the Realm, nor beyond the Seas, ſo that he... 
oupht'to' have taken Notice of his being alive; yet becauſe ſhe yon. religuer , 
irum ſponte; as the Statute ſays, but by Perſuaſion of his Friends, nat. 
Probing bereit bur that he v was n 905 is wor GE. will bar 
ber ef her _ 1 $19 7 RK, 7 of to 1 10 
| 15 ü, een Git? 25 1: 4 5 OY J Tall Oey 2329415 
2 :Of the ; Offence of. bels 4009978 ik. and of criminal cen. 
3 . 25 AA N veffation. - 8 0 a 181 * . 


Ys bs 29 2 ifs 27 19771 it N. 15 9430 Ne 12 nt 


2 Inſt. 180-1, At Gl on "Law, the Huſband! may have an Adlon of Treſpaſs 4 
434 _  uxare, Conn cum en vir i; by: this. Offence is prohibited by the Statute 
Dyer 256. b. of Ne 2. cap, 13. anda further Plupithtnent: inflicted: that was" at the 
Common Laws. Al o by Wim. 2:4ap, 34. it is puniſhable at the Suit of the 
e bythe Words follawing,, 5 'mulieribus aha cas þ Pons diho 

GN, heat Rex ſeftam 7 Bon fie aſpor tatis. lad NY 
47 5 ae, Wike be inf a anos wilbiler, "obs. under the Age of derb — 


s | of aki 6050 tome late holden, that the uſband mall 
| aud 438. foo a ALE 5 e 1 nt, f. but my Lord Coke Hoe! doe 
cond*,- 5 85 and thar Ne is 4er Agri! Diſagree OT DO DFI, 203 03 
2 Inſt, 434. a "Wife be 51 0 elf, and after e divorced; or if ſhe- die yet the! 
wall h hav e his Action De hrt, ahducta cum bonis viri J fot in. this 
71 5 & ſhall not recqver,his Wife, bar Damages; and he cannot Have an 
AAion 76. ar her away as his — becauſe the Law gives him an 
on. ip another Form. ee 
215.625 . 's held! hit ches ef pe Wie be Repair, Ge. 
* 4K die gen ere it i el for a,violept T not when carnal Rnow- 
| _ be Cepit ledge 1s. d fas thi {AQ 90 19 555 A e W N 
9 > on en: —2 2 9112 4 10 * 2 ny | Th N TH; 2115.5 151 4 1 Oc: 
Mich. 17 Car. Action 15 ot Treat 4: 10 e e a N 4 viri ri ſui tlie 
2. at Od. a 1 1 1 65 Ka fore ger, ur a8 4 b e 
in B. R. Mal- 4 : 1 It 
| ker ver. Rich. 8 De Thats this” Aion con. 
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Y; Skatüte, 2 14 Cir, . Min bein 
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40. "TY 9 75 es 1 e 8. on Wt Le 3 (thou 1 in BER e it ſignifie 
a e 117 the aFefony of the 


SDL 41 
Ty, 5 op hon "He Can Have hs Action of T. al 
18 55 Ry $7 Witch, becaufe they were wude l ma 


Cro. © ar 1 Ve ile - Haſke 255 t an 2 9 of che Bae 

da e and detaigin Wife, per quod /ol, 

1 . ge} 4 aß Aktion 18 dd 0 opon dhe ih: | 
IS ſe: if, and 1 will e ho Bar to another Aion broyghr by Aron and 

S. P. 4 4 Femme, ot by the exe, ; after the Death of the Burg, for r 320 * . 


ed. 2 E *, „ e 
Abr. 556. "Joh. be. It. WE a, ek Rep. 1U6P. adjudged. 077 40 1 
111 id <Q oY 3 


is Prehpaſ ud! falſe; Impri — priſonment by 225 and Feme, per quod, nego- Salk. 119. 1 


tia llomeſtica of che Rauſband eee ave 44 num iplori 
It was ob zected, that this being laid as 41 Ne PE to the Hut“ 6 Mod. x 0 
che nclion haye / been brought, 1 alone bs: adjud ged for Pos Er | 


beingionly, My ter e 0 Damages 3 


Lerne. 
Li *. 44 7 
1 Lp by Beroh and eme for Beating aa Tepe, they may de- sid. >. 
a4 at it Wh ad dumnum ipſorum, 'notwithſtanding a Feme Over, Fam. Palm. 393. 
have no Damages, for this Action will ſurvive. * 3 Mod. 120. 
And as che Huſband may a0 65 A Action > the Batter , carrying away 7 Mod. 79. 
—_— his Wife ; ſo alſo may 1 be # Have an Action Kent e 
having criminal: Converſation wich, her, although the Wife conſent to tbe 
ASI 3 for this s A. Matter in which ſhe cannot aGeat, by. We of 
the Injury 0 the Huſband, and his Intereſt in her: ö 
Alſo hy Huſband may not only bring an Action at Law for the crimis 2 Salk. 5 353. 
nal Converſation, in which he ſhall be repaired in Damages, but may alſo 
proceed in the Ecchffaſtical Court for the Adultery and. Solicitation, of 
e and Is gp, in the one Court ſhall be no Bar to the other. 
Here Wie: Was at Indiftmenrfor:afaulting, beating, wounding 
and eco o rabiſh the Wife of B. upon which the Party was con- 
victeg; and afterwards the Hoſband/broughr an Action of Treſpaſs for the 
fame Ciüſe; ; and tie Farty being alſo libelled againſt in the Spiritual Court 
for the ſame Fact, viz. for ſoliciting her Chaſtity, moved for a Prohibition 
to the Proceedi nevi the Spiritual Court ; and though it was urged for the 
Joriſdiftion® af che Spirtranl Court, that they may puniſh for the Solicitation 
and Ine tinence, © /andithile = Suit Was pro ſalute anima, the others for 
Fine an 'Datrages?: But per(Cur'; à Prohibition was, granted; for it bethg 
a0 Are t and Solicitation: * klebt mende, coupled with. Force and Vio- 
8 5 i t des by Nedſon of the Forer, which is temporal, become a tem- 
ie n toto; as if one ſays} Thou art a M hort and a Thief, or Theos 
4 Je; which ate temporal Matters, the Party ſhall not 
Prgee Fi in the Spin Vid D@ver!; ; keteas if it were only, Thou art 4 Whore, © 
les the 8 pitituat-Court x {6 if it be ſaid of a Woman, that ſhe is a 
55 681y;"and' not "th the the keeps a Bawdy+houſe.'- But per Holt C. J. If 
commit Adultefy, and the Huſband bring Aſſault and Battery, this 
ſhall not hinder the Spiritual Court; for it is a criminal . theres . 


and BY lodictment Ms ed Law for e. 
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ns ain 22..0f. the fre Kink of 8 3 2 1 55 
a l 5603191] „ Ant Rt d 5 N . an f * £ 2 
"a7 " Divorces' are either ſuch as (a) difolye 4 Vinculo Matrimonii, and. i the Co. Lit. 235. 
Parti entirely at Liberty ſo. that chen may marry whom they pleas after- 4. a 
wards ; or ſuch ab epanith 8a'Menſjo: Turo, from ed Fey Board only j e F 
© th which laſt the Marriage-cantinpes-in- Force, ſo LN She of them ſuch Sentence 


_ ary any other, ſuch 1 is void. e Divorce is 
58k 3400 E127 amet ads Ho 7, 6 00 e 1 FX Wy TH iven in the 
0 ene Gourt,/ the Iſſne be. tua ly b Tong as that ands in Force; and ſhall not at 
Cam 11 be A 10 Ap make [apy e py hemp er 43: "— . Jenk. 8985 
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A Divorce by. Reaſon of (5) Precontract +difolves a Vinculo Matrimanii | 3 47 4-5 3 78. 
0 = 34+ 
Rol. Abr. 360, (6) Per 32 H. 8. c. 38. No Divorce could be for any Precontra& 4 Marriage 
ſolemnized in the Face of the Chugch, and conſummate with bodily Knowledge, or Fruit of Children; 
but gquoad this Matter, this was repealed per,z' & 3 E. 6. c. 23. and the whole Act per 1 & 2 Ph. & M. 
c. 8. parag. 20. and the 32 H. 8. c. 38. gzoad ſo much only as was not repealed by 2 & 3 E. 6. c. 23. 
was revived per 1 Eliz. c. 1. parag. 11. ſo on * woad this Matter, the 32 H. 8. c. 38. ſtands repealed. 
Wy x i HELD} If fince 26 Geo, 2. c. 33. any ſuch Divorce can now- be had, as no Suit or Contract of 
| 8 


compel the ſame, can be ſupported in the Eccleſiaſtical Courts ? . \ 
4 | * 


"for the Party being en a prior Eng agagement, he 


and void, and conſequently the Iſſue ef 
tards. a 


Co. Lit. 235 1 a Divorce by Reaſon of Conſingidſiry and Affinity diflalre 5 r 


Vide ſupra trimonii; ſach Marriage being againſt the Divine peer 
Letter (A). therefore void. 


„„ 80 a Divorce by Reaſon of Fri dir or ny 8 
by gr ” Marriage 9 ö a 4 "a. ON N ie, 
But ſor this ſwered. | Et 7 . 
Kind of Di- | 
vorce, viae 5 Co. g. Moor a 226. 2 \ pong == And, bf os 17 "y 40. (0 Bieif'« Man be di- 
vorced from one Woman propter perpetuam gererandi impottitiam, and then marry another, and have 
Iſſue by the ſecond Marriage, which continues without Divorce, the Iſſue are lawful ; ſor a Man 
be babili & inhabilis diverfis temperibas; and the ſecond Marriage is not avoided 26. any Divorce, 9 4 


herefore ſland Law, 5 Co. g8. Þ Caſe, „Moor pl. 366. 8 the Name of 
„ nba apa es nts 
Rol. Abr. 68 1. A Divorce Cafe pre ofefinis is recko — 'b 8 moaght the Cauſes | 
8 Leon. 169. that diſſolve the Vinculum Matrimonii, t d by and. * by their be- 
88 462. ing profeſſed, having vowed perpetual Chaſtity.z but others hold, chat 


2 Inſt. 684, in ſome Caſes it does not, and that in ſuch nd ife . ſhall be endowed 3 


687. but it is ſaid, this a Parpde 10 -taken. away by 3a H. 8. cap. 38, and 


other Acts, made on e to take ay ma _ ochre ee Di- 
vorces. ws 


Rol.Abr.357- And though theſe Kinds of Divorced diſſolve „ Finculo Matrimeni, 
| the lſſue between them are not Baſtards, till there, be a Divorce ety 
had; for though ſuch Marriages be unlawful, yet they remain 


till Sentence of Divorce be pronounced; and conſequently the Iſſue muſt 
be efteemed legitimate, till ſuch a Diſſolution. 


| Alſo, though a Divorce Cauſa Precontratius, Cauſa uintatis,, Cau- 
hob \-16; ſa Afﬀnitatis, or Cauſa Frigiditatis, diſſol ve the Ji a ee and 
8 a. 33. b. leave the Parties at Liberty to marry, again; yet if either of the Parties die- 
7 Co. 70. before ſuch Sentence of Divorce be actually 1 it cannot be pro- 
5 Co. 98. nounced (d) after; and therefore if the H band die before ſuch Divorce, 


2 33 the Iſſue are legitimate, and his Wife de fate hall have Dower 3. for-it 

Ju Caſe of In- Was legitimum matrimonium quoad_datem, and the Bop, WE cc 

ceſt aDivorce thar they were Wan mairimonio_copulati. | |... - 
be - 

Gs Death of one of the Parties, ſo as to baſtardize the Iſſue, 10 che spintesl ( 

pi the Survivor for the Inceſt. Carth. 271. 4 Mod. 182. Salk. 121. 


* Page 5831 * A Divorce Propter lis Get] not diffolve the Marriage, b wh only 
Co. Lit. 235. makes a Separation a Menſa & Tboro; leſt married Perſons ſhould commit 
Cro. Car. 463. the Crime in order to diſſolve the Makriage; and though ſuch a Divorce 


nens. does not baſtardize the Iſſue, yet the Children born in ſuch a State of Sepa- 
ene ration ate prima facie not preſumed to be the Huſband's, unleſs it can be 
7 png that they cohabited N __ ſuch Nye does not bar the 

ife of Dower. MM 15 
Cro. Car. 462. So a Divorce Propter | ier or  Metum | is of the ſame Nature, and does 
| not diſſolye the Bond of Matrimony ; but is only à Proviſion for the Wo- 


man's 8 chat ſhe may avoid her Hutband's Cruelty and ill hl 


180 no one 88170 kan wk ks bon A to at the FRG) Varia 
. eties that are nec for a convenient Livelihood, but muſt by 
a careful and Moro Diligence in any one Affair, or particular 
- I Branch of Bufigeſs, acquire more than is neceſſary for his own 

Sublifiencs and as the Neceſſities and Materials of Life are vatious; and 
not all of them to be acquired by the Labour of any one particular Perſon 4 
and as they are likewiſe periſhable, and not long to be preſerved without 
Alteration and Corruption, hence aroſe the Neceſſity of Bartering and Ex- 
changiog: and that one Man ſhould imploy his Time in one Art and Means 
of Living; and that that which was redundant from ſuch Art of his ſhould 
be communicated to others, in Exchange for the other Neceſlaries of Life 
which he wanted, and wherewith they abounded, and that the periſhable! . 
* Materials ſhould be exchanged for thoſe more permanent and durable, or 
to receive of the lame herea ter, when the Carty n old and unfir for | 
Labour. 5 82 8 * 204 143.85 : 
And as this Necelfity 1 Permutation and Exchange e begot at firſt the 
Notion of Merchandize, ſo, when the ſeveral Sete of Life were 
brought to Light, the Ways of Traffick.and 'Exchange grew more extended 
and inlarged; and eivilized States Fast from (a) other Countries ſuch 


a) ft i F 
Materials as they themſelves wanted, and which were the Produce of thoſe (- jt 4 1 


Places; and ſuch as tended to inrich and H Fender and were hes 


20 a.polite and adorned Way of * en vis ſays 115%. ; 


. by, rich, ho« 


Abbie, 88d feat; that gives usa Name and Eſteem i in the 1 chat MN? us Maſters of the Trea- 
ſarey of other Nations and Countries, nad begets and e our 98 and n the Wall. and 
ä e ow $15 Eine oe. 5 TE 72 
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Hence it it is, chat in every Aab ap well Ws ths ind ads | 
cially i in an Ifland, Trade aud Merchandize ſhould be protected and in- 
couraged, and that it ſnould be free to all Perſons; as. every one, ho 

would live, is under a Kind of natural Neceſſity to Labour, in which he has 

x Property, being the Means of Livelihood; which to hindet him from, 

would be as won. he to deprive him of Life itſelf; and therefore it ſeems 

d, from the Fa Sern al Principles of our Government, that the King 

cannot f regularly prohibit Trade, nor lay a Penn ee Impoſition on it; bur . page 584 
that every | Man may uſe the end and trade with N a freely a 
he may uſe the Air, | 
| And this Freedom ff Trade i is not ly Bona by _s Common Law, 

but hath alſo been aſſerted and eſtabliſhed by the Care and Wiſdom of 
Princes and Parliaments ; and to this e it is provided by Manesse 


Charta, cap. 30. That (b) all Merchants, (c) if they were not openly pro- (3) This re- 


ſpects Aliens 


ouly'; U which Rrongly proyes that the Engliſh had this Liberty before; otherwiſe they would not have 


extended. it to Aliens, and left the Englif6 without- it. 2 Iuſt. 57. (e] This Prohibition muſt be 
by AA 'of Parliament," becavſe ir ir concerns the e Realm, Naar is 9 in the Word Openly, and 
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| Hg to Aliens * 2 Inſt. 57. be | | - 
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Id. Raym. Or otherwiſe, in the Way.of Emprioo, Vendition, 
175, 283, Exchange; and who makes it his Living to buy and, fel —_ 1 by 
han- 


four Sotts of Merchants, | viz. ;Mercyants Adventurers, 


. 2 a ar on? e 8 e 
1 2 * 


Merchant and Perchandize 


Cy FER 
— . 2 . 


hibited | before) ſhall have their ſafe and 5 Conduct to 3 come — — 
carry, buy and-ſell without any Manner of evil Tolts, * the old and Tight- 
- ful Cuſtoms, &c. 
gui „But notwithſtanding this Freedom of Trade, perl it lems (©) 8 cha 
n the King may in Time of War, ang 15 the Public Service. and Safety, 
3 Lev. 352 85 
4 Mod. 176. lay an Embargo on n Ships, and imp 0 he Ships of fig Sehherts in the Pu 
Sande ver. lic 2 ervice ; but this, ſays my Lord Chief Juſtide Aar, ght td be upon 
ene, great Emergencies, and for the Pyblic 3 and not for the private 
Id. Raym. 22, Intereſt of any Perſon or Society 2 Alco t ſeems agreed, that the King may, 
152, 223, by his Writof (d) Ne exeat ja. retain a Subject from going out of the 
235, 2722 Realm; and may by his (e) Privy Seal command any of his Subjects to re- 
p54 4469 turn out of a foreign Nation, on Pain of are 7215 Lands ſeiſed, Sc. It 
5d. Raym. bath likewiſe heen holden, that the King by his xerogative might re- 
eee, ſtrain his Subjects f from trading; with an,(g ) Inf ORs 


48% -— »+ 


982, 934, Caſe of (0) Sans, and The. Eli 17 G 55 be e 10 101 


1044, 1206, 
1247, $986, which gaye them an exęluſiye Right to trade to the .Z 


1453, but he Dogtrine ſeems now, p plo * that noth ng can, all the 
Vern. 21,120, Subject from Trade, but an, A& of Parliament. 1 


oe. . 643. 10 Mod. 75, 4 5 131½ 54. CO "81." . Pl. 2 VENT 22 8 


932, 936, without bis Licence 3 and on this, Foun Hen ae . it was hel 1 in 


405, 408, 440, 442, 511, 526, Ld. Raym. 576, 53. 72 Gulb. 

213, 227. Fitzgib. N Stra 695. 2 Stra- 90, 936. ut, Wl iwpropertyy 

upon ſome Matten ot State; * «i late extended to cones SL abide the Iuſtice of Courts 
here; not to 1 3 from a Ae oh. 5 rial, but 


fs 
230. le) For chis vat Dyer 128. 1 61. > 2 42: 3 Möd. 725 dieb ef. 
9. it is ſaid, that the Reaſon of the King's being intitled to NB. bor his por ay Merchant 


rchants th 
go beyond Sea hen he,copld Io red AR dig may 1178 
every Subject — 45 TAY de K. Kinggm, cor e 532 5 ny 15 of ne Gl * "As 78, 
without Leave (ge) In one de 7 l kl Nat at's Oliv 
ment ſhould take Care that — no Infe e&ion d caſh e Wi dare 3 e 
7 Co. 6. 17. Infidels. ate called Perpetut 43 And is 2 Brown] 296. en 
Cole, that po Gbiaz of the, King. map oleh wr A 2200 dee 1 Dro 


that he might not, fays.he, rclngyilh ghe.Ca 

had ſeen ſuch a FRAY A in the Time $ID gy 
nor is there any particular Enmity between gk Yn ay 
Religion and theirs, that does not 


they canpot be converted, if nM $019 


th 5 2 
e 


ige, us to be Ene ba to Oe 3 Salk. . 1. 0 
with” them 1 2 Hol O e reſtof me 


Court ſeemed to tigree. © Skin. 336.— And ait ie Dinan at tothe EHM. NeHglon, to men 


that they ſhould rather be converted by Infidels, than Infidels by tüm. z Levi354. "(bY Balm. 
488. Vern. 127. 2 Chan, Ca. 165. Skin. 91. pl. 9, 132. pl. 7. 197. pl. 4. 223. .. 4. | 


2 Rol, Rep. WY 21 the Freedom © of "Trade an Men 7 is g ied by the 
en 


da,” a, 


113. Common w. ſa likgwiſe are, there certain C uſto es an- 
7 — 3 5 need hon * the.Comr Won Law, — 2 N t he: Judg 70 
Show. 127. Notice ex Qfiaie. But zhele Privileges, ate not to be ext Fat ©; to 


Carth. 83. every one who buys _ ſells 3 nor ig ry | thence, ſays l, 10 1 
| — denominated. a Merchant, , which 'Appellation peculiarly. belongs, to him 
* Page 585 * who 3 in the Way of ; Commerce by Im or Expof tation; 


ter, 3 n Fa 


% # þ%4 


759» 774» continued Aſſiduity, or Frequent Negotiation in the Myſtery: of 

1 1 ** dizing : but thoſe, who, buy, Goods to reduce them by N own Art or 

Mallof 4 418, 4 Induſtry into other, Fotms than Sy oy were of, are re proper gh 

419: Artificers, not Merchants. | 

(i) There are ; 

Merchants Trprelling, 

Nan includes 1 gots 
chant Teylo r is « comin 


Ll 
þ . Wy. | 


Mer 

and Merchants Reſidents, 2Browpl, 99+. per Cole. But it is id hat 585 
e Traders, as well and as properly as Merghans , de 

| Term. 2 Salk, 445 per Holt; & wide "OT 0 


"WH 4 . . 5 q 8 
be - * o * 
1 ” * 1 * 1 11 a 
g * 
, * 
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" Merthant and — 
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It hath ka adjudged, that a Sencledin being Abragd on his Dew © Carth, 82. 

and drawing a Bill of Exchange, that this made him a Merchant within the 2 ems 293. 

Cuſtom as to a ſpeeial Purpole, ta make kim bay glible tg the you 1 

on Non · payment; and this the rather from the ncon 9 hat might Sarfiels ver. 

enſue, and the Suſpicion that might increaſe et foreign Merchants Witherh. | 
upon Bills of Exchange, if Perſong who took upon themſelve Fo draw ſuch 

Bills ſhould not be liable to the Payment thereof. 


But as the Laws and Cuſtoms of Merchants are af various kinds, and 


| moſt of them chiefly known (a) to Merchants themſelves, we ſhall here 


The Cu- 
only inſert what we find i in our Law-Books relating to 5 following Heads. 2 a 


Part of the non Lan of this Kingdom, pf which the J. t to take Notice; and if auy Doubt 
ariſe to them about their Cuſtom, they may ſend to theMe erc now their Cuſtom, as they may ſead 
for the Civilians to &now wad Law. | are 1 150 = 887 for Trial of a Cuſtom among 
— Marchant, prom AZ} TY, Ys e AI 


1 49 
* 


7 * 5 "> EOS 2 — — 4 1 5 N co : "ET 2 - 
| a * * as — 
_—_— "I id. Sd n | Bb A. * * * > WY — _— 


2 The Law of Merchants cannot be. proved by Witneſs, for it is the Law of the Land. Pillan ver. 


Fan Mb. 3 Burr 1663. An Commercial Caſes among hants, . Conſideration is no 
3 The audum gun gos Rat b is l Law of M Mer bande. ug 2 vide the Caſe. 


- 44) Df- Alien-Berchonts, . en ene 
(B) Ot Paincipals and Fattozs. 567. 

() Ot Partners and Naint⸗Craders. 589. 
2 Ok Owners and Vaſters a Ships. EA 
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1. I FIN Silk. Dez. 
2. 'Of Iidand Bills. 2603. ea e 
3. Qf promjſory-and — Nt, "60g. 


2. What "ſhall be ſaid . a (Bill of Backus, ot  negoriable 
| Note, within the Cuſtom of Merchants. 6ob, Bo | 
3. Who, ſhall be ſaid. liable: to the Payment thereof; and 
E Vi of ſuing the Drawer, Indorſor or Acceptor. OM 1 55 
4. Who ſhall be ſaid intited to the Money. bos. r r 
5. Of the Indorſement. 6 n willy o 
| »6, Ofihe Aocopunce 10 Matt” God 
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11K. 3. Rot. An Alien Merchant may upon a Statute extend Lande, and upon Office 


| ſuch Leaſe forſeits 100 J. and the Perſon letting 1007. for which wide Sid. 


| Meadow, Ge. not being necelfary for his Trade or TONE. Co. Lit 2. b. 7 Co. 17. bye e hon 5 


erben 6 and d Perchandize, 
4 4 - af | What foal be ſid a 2. Arceptane. bie. poli 
IM _ 2. he Arcebtance hut bind. FCC 
3. Whether-as 1 IO) be qualied. 614 n Re | 


ret "ey 1 'S, 12 Of the Proteſt, 612. i en Ene Nt Dis 4y bv 920 8 4 2 


ine 


| 43455 Abd herein,” - N 125 0 ISA % A Þ1 To I FO Mn 4 b 
n wn eh 1. Of the Neceſſity and Lalidity * Prove. 612. 
; 5 L 10 2. 2. 4. what. Time to be made, and therein. of gt ving Nice 5 
| the Drawer; of the Drawer's Refuſal, Jo-as to e it che 
— — — brucha, Intereh ond OM: * 4 — 
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e. of the Action and Remedy on a Bill of Exchange; and 
Manner of . and lead * Vi: ks 
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As t Alen Berben, 125 


g 74 ok 
* 7H 34 ne * un 1 Je by. ' K 1 


ride Tit. LT H OUGH, by the Policy of our Conſtitution, Aliens lie 1 
Alien, ſeveral Diſabilities, and are denied in many Inſtances the Benefits of 
OG our Laws; yet are they (a) here, as in moſt other Countries, allowed to 


rather con- Trade and Merchandize, which Privilege is en Pi 6 Mag 


| tracts han ua Charta, and (c) divers other Acts of Parliament. 


g 8 m . % 5 
Ig 3 \ 


extends the 

Difability of Aliens ; becauſe the ſhutting out of Allens tends to che Loſs of Ka which, beet a em- 
ployed, are the true Riches of any Country. Vent. 4 Hale C, J.— The King pardons his loving and 
obedient Subjects; this extends to Aliens, if here at t 0 ime, thou og not made nizens. Per Hob. 271. 
(3) For this vide pra, and 2 Inſt. 57. Molloy 47. (e) By the 2 11 c. 9. Merchant Strangers and 
others ſhall go and come with their Merchandize.—By 9 E. 3. c. 1. All Merchant Strangers, and others, 
may freely buy and ſell their Commodities from whenceſoever they came without Interruption, notwith - 
ſtanding Charters or Uſage to the contrary, which Charters or Uſage (if any be) the King, Lords and 
Commons hold to be of no Force, as being to the Damage of he King and his _ ns and to the 
Oppreſſion of the Commons, c. * PLATES BD -275f] 2 a! 62 15307 1 ine 1 . | 


Co. Lit. 129. And as Foreigners and 4 are . to thade anon e hs ſo are 
b. they allowed to maintain perſonal Actions; becauſe, otherwiſe they would 
And. 25 be incapacitated to merchandize, but they cannot maintain any real 
Dyer . b. Action, becauſe not neceſſary that they ſhould purchaſe Leads, or ſettle 

amongſt us. 


' L 


8 is the King ſhall not have them; and upon Ouſter he ſhall have.an Aſſiſe; 
Murgine n for the main End and Deſign of both the Statute Staple and Merchant was 
to promote and encourage Trade, by Neves, is a ſute and ſpeedy Remedy 

for Merchant Strangers, as well as N- atlyes, to recover their LIDO at the 

Day aſſigned for Payment. 

8 av Alien (4) Merchant may takes Links of a (e) Houſe She his Ha- 

Co. Lit. 2. b. bitation for Years only, and this 4 18 for the Encouragement of Com- 
(4) That he 3 merce: 
muſt be a Merchant. Poph. 36. Rel. Aby. 394. For Lester of any Dwelling-Houſe | or 
Shop, made to Alien Artificer or Handicraftman, are void, pry 32 H:8, c. 16. f. 13. and the Perſon taking 


42% 309, 357 2 Keb. 
102, 116, 118, Sand. 6, 8. 2 Keb. 315. 3 Mod, 94. ( But he cannot take « Leaſe for ars'of Land, 


KN 3 And, 
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merce : For if an Alien trade, he muſt have an Abode amongſt us; but if * a 
he (f) depart the Kingdom, or die, it goes to the King, not to his Exe- Bendl. 36. 
cCutors or Ad ounilteators,” becauſe it was only a perſonal Privilege annexed BY 27 E. 3. 
to the Alien as a Merchant, for the Encouragement of Merchandize, and ge * 
conſequently muſt expire with him, without going to his Executors or all Rlerchat 
3 VC0õõͤĩ ðiĩud ĩ MN fe 0 2% 695 Bier Ee! | all Merchant 
D 00 Ho 2hs 4 Set 5 SI nity 5 
in and not 


phos b hoy ah | | . ee Strangers, 

Enemies, may ſafety.dwell in the Realm, Ec. uÞpn which Statute, at a Rea diug in Listolar- Inn, 35 Eli. 

bi "= . 9 Ae Pg ou Leaſe 77 r Garden at Will, bot not for Vears; 
per Dyer 2. b. in Margine. / Not if he goes beyond Sea, and leaves Servants in hi ſe during 
EE S e N yo1 N 10 ** nn Houſe "OE 
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A Merchant Strang ella have ap Action for ſaying be is a Bankrupt, * Page 58; 
for by Law he may hove Perſonal Actions; and thee Words nallito la. Yele. gb f 
e ee , ß ond? ren? or ade 
.. Alſo. by the 2+ Jac. 1. cap. 19. it is provided; that that Act, and all 
other Acts heretofore made againſt Bankrupts, ſhall extend to Strangers 
born, as well Aliens ax Denizens, as effectually as to natural born Subjects, 
both to make chem ſubject to the Laws as Bankrupts, as alſo to make 
them capable of the Benefit or Contribution as Creditors by theſe LAW. 
The Sons of an Alien, though. born here, being Merchants, for the firſt Lit. Rep.! 
Generation ſhall pay Alien (a) Cuſtoms and Duties, ſaid to be the Practice Hard. — 5 
of the Exchequer. tiers, Br e ODS & Me es 


(a) For this vide Molloy 305, 322. 


But though Alien Merchants, in the Payment of Cuſtoms and otherwiſe, Palm. 14. 
lie under ſome Diſadvantages different from natural Subjects; yet in other : 
Reſpects are they ſaid to have Advantages above them; in that by the 
Common Law an Action of Account lay for a Merchant Stranger againſt 
Executors ; that a Defendant could not wage his Law to an Action of Debt 

brought by a Merchant Stranger, and that Merchant Strangers were not to 

bc ſworn in Leets, Cc. b . eu dh 15} pA 15 790 5 
As to Merchant Strangers, whoſe Prince is in War with the Crown of 7 E. 4. 13, 14. 
England, if they are found within the Realm at the Beginning of the War, Bro. Tit. 
they ſhall be attached with a Privilege and Limitation without Harm of 3 1 
Body or Goods, until, it be known to the King, how Merchants of Eug- Molloy 3 
land are uſed and intreated in their Country, and accordingly. they ſhall be 418. ig 
uſed” in England, the ſame 208 Jus belli; but for Merchant Strangers Skin: 204. 
that come into the Realm after War begun, they may be dealt withal as 
che A „ e n eee e | 

If an Alien Enemy comes here ſub ſaluo conductu, he may maintain an Salk. 46. pl. i. 

Action; ſo if an Alien Amy comes hither in Time of Peace, per licentiam Ld. Raym. 
Domini Regis, as the French Proteſtants did, and lives here ſub protectione, 282 3 | 
and a War afterwards happens between the two Nations, he may maintain 282 
an Action; for Suing is but a conſequential Right of Protection; and there- | 
fore an Alien Enemy, that is here in Peace under (5) Protection, may ſue ($1. Bot an 
upon a Bond; aliter of one commorant in his on Country f. Alten Enemy 
Protection, muſt plead it. 7 Mod. 150, Sylveftrr*s Caſe, Ld. Reym. 283, 85 3. 1 "bags 
t By Stat. 14 Geo. 3. e. 84. Perſons naturalized ſhall not have Britiſb Privileges of Trade in 
Foreign Countries, unlefs they ſhall have refided /ever Years.in Brirj6 Dominions, without being above 
to Months abſent ata Time. | 927 rage 1 
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5 Molloy ih 8 no one Perſon, whoſe Trade is extenſive, can tranſact all his own 
| | Affairs; ſo it is neceſſary for him to depute another in his Place, on 
| whoſe Ability and Honeſty he can rely; and ſuch Perſon ſo deputed i 
called a Factor, who is in Nature of a Servant, whoſe Acts ſhall bind his 
Maaſter or Principal, ſo far as he acts purſuant to the Authority given him. 
Molloy 422. If the Commiſſion be general, as to diſpoſe, do, and deal therein as if it 
Bulſ. 103. were your own, hereby the Factor is excuſed if a Loſs happens; but if the 
| Commiſſion be to ſel and diſpoſe, hereby the Factor is not enabled to ſell 
upon Tick, nor can he ſell for an unreaſonable Time, as ten or twenty 
Tears, though there be the Words as if it were your own, but muſt ſel] ac- 
cording to the uſual Time, for which Credit is given for the Commodities | 
he diſpoſes of. LE 3 4:6 6 5500 eli nian FRA „l * d ft Nen an 
> Mod. 100 If in Account the Defendant: pleads: before Auditors, that the Goods for 
adjudged. which he is to account were bona: Peritura, and notwithſtanding” his Care in 
* Page 588 * keeping them grew worſe, and that they remained in his Hands for Want 
See Eq. Caſ. of Buyers, and were in Danger of growing worſe, and that therefore he 
Abr. 369. ſold them upon Credit to à Man beyond Sea; this is no good Plea, for a 
2 K-47 þ Factor cannot ſell, even bon Peritura, upon (a) Credit, without a parti- 
265 pl. 44. cular Commiſſion ſo to do. „ | | 
39 2 Stra. 1178, 1182. (oe) It is the common Practice to give Factors Power to ſell upon 
Credit. Bulſ. 1b0ð. „ JJC V 1 


i 


U. 4. 12. b. In Favour of Trade and Merchandize, an Action of Account lies at 
Co. ok b Common Law againſt a Factor as againſt a Bailiff, in which he ſhall have 
7. % 0 Coe COTS nn 
$100.90. . „ IV EET AIST da bes TORT LEE Yo ag 
F. N. B. 117. 2 Rol. Abr. 161. (3) Therefore it is a good Diſcharge before Auditors for a Fac- 
tor to ſay, that ina Tempeſt, becauſe the Ship was ſurcharged, the Goods were caſt over-board into the 
Sea. Rol. Abr. 124. Bro. Tit. Account 10.+S0 hat he was robbed of the Goods without his De fault 


; ; \ 


or Negligence. Co. Lit. 89.—80 that he durſt not buy for fear of Loſs. , Rol. Abr. 124. 


Rol. Ab Alſo if a Man by Obligation acknowledges that he has received Money 
Dyer 20. ad proficientium & computandum, the Obligee may either ſue. the (c) Bond, 
Cro. Eliz. or have an Action of Account at his Election. 
(Where a Man covenanted to render a true Account, c. and held that an Action of Covenant lay on 
the Deed. Rol. Rep. 52. 2 Bulſ. 256.——So an Aſumpfit will lie on a Promiſe to diſpoſe of Goods, and 
to give an Account thereof, Salk. 9. pl. 1. Carth. 89. Comb. 149.—But where the Demand is of 
Conſequence, and the Matter of an intricate Nature, it is moſt uſual to reſort to a Court of Equity, where 
Matters of Account are moſt commodioufly adjuſted, and more advantageouſly determined for both Par- 
ties ; the Plaintiff being in that Court intitled to a Diſcovery of Books, Papers, the Defendant's Oath, 
Se. Vide Tit Kn re Frag —— e "> ITT n, 


| Molloy 423. If Goods are conſigned to a Factor, and upon Arrival he makes a falſe 
Cro. Jac. | Entry at the Cuſtom-Houſe, or land them without paying the Cuſtoms, 
2 66 whereby they become forfeited and are ſeized, whatever the Principal here- 
. 5. py ſuffers, the Factor muſt inevitably make good, although his Commiſſion 
was general; but if the Factor makes his Entry according to the Invoice, 
or his Letter of Advice, and it falls out the ſame are miſtaken, though 


Clintons, the Goods are loſt, yet is the Factor excuſed. | 


e If a Factor beyond Sea be brought to Account in Equity, he ſhall be al- 
Orenden. Two lowed the Cuſtoms payable beyond Sea, becauſe he runs the Venture; and 
Merchants, . 5 1 e 
having certi- | | F 5 | 

fied the Cuſtoms to be ſo againſt two others, who held that the Benefit belonged to the Principal. 
Chan, Ca. 76. S. P. and Skin. 149. S. P. ſo held to have been determined by Lord Qarendon.— But North 
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if the Goods had been loſt by Non-payment of ſuc 
anſwered the Valve of them; 27 7 EI 


— 


h Cuſtoms, he muſt have 3 + . 
1 32 N . "83 N 1 L. K. ſaid 


* 4 1 | 1 
* 


he was not 
ſatisfied here. 


with, for that though in the ſaving the Cuſtoms the FaQor ventured his own Life, yet the Principal's 


1 - 1 . 


But if a Home Factor be brought to Account, he ſhall not be allowed Chan. Ca. zo. 


the Cuſtoms, unleſs he ſwear that he hath paid them; becauſe it were a Boer ver. 

Matter of great Scandal, that any Thing ſhoyld-paſs the Allowance of a 4. 

Court of Juſtice, that is gotten. by defrauding the Government. 
The Principal ſhall anſwer for his Factor in all Caſes where he is privy to 


15 of the Factor will oblige the Principal to a Performance of the Sant. 
argain. „ 25 | | SS >; 


But if A. being poſſeſſed of certain artificial and counterfeit Jewels of Bridgm. 125, 


the Value of 168 J. and knowing them to be ſuch delivers them to B. 126. 


his Servant, commanding him to tranſport” the | faid Jewels to Barbary, 8 oy 
P or” » 8 


and them to ſell to the King of Barbary, or to ſuch other Perſon as would 26. 


buy them, but gives B. no Charge to conceal their being counterfeit, Poph. 143. 
nro g Jeske to be Southern ver. 

counterfeit, ſhews them to C, for good and true Jewels, and affirming to Hav. 

C. that they were worth 8 10 J. deſires C. to ſell them to the ſaid King; + 


and thereupon B. goes into Barbary, and knowing theſe 


whereupon C. does ell them to the ſaid King for 8 10 . which Money C. 
pays B. and B. thereupon ' immediately returns to Enplang, and pays the 

8101. to A. his Mafter ; and after the Jewels being diſcovered to be coun-" 
terfeit, C. is impriſoned by the ſaid King till he repays che 8 10 J. out of his 
own Effects; of all which Matter C. gives Notice to A. and demands Satis- 
faction, &c; yet no Action lies againſt A. for Jewels are in themſelves of an 
uncertain Value, and B. was not by H. particularly directed to G- and all that 
was done quoad C. was the voluntary Act of the Servant, for which the 

Maſter is no ound dy f ß hedge ok 


It hath been ruled in Soy. if one employs a Factor, and intruſts Salle. 160. pl. 


him with the Diſpoſal of Merchandize, and the Factor receives the Money, 13: #hite- 


and dies indebted, to Debts of a higher Nature, and it appears by Evidence, oy ver. Ja- 


that this Money was veſted in other Goods, and remains unpaid, thoſe 
Goods ſhall be taken as Part of the Merchant's Eſtate, and not the FaQor's 


but if the Factor have the Money, it ſhall be looked upon as the Factor's 


Eſtate, and muſt firſt anſwer the Debts of ſuperior Creditors, Sc. for as 
Money has no Ear-mark, Equity cannot follow that in-Behalf of him who _ 
employed the Factor. i 4 vi pins | 

If A. employs B. as his Factor to ſell Cloth, and B. ſells the Cloth on 2 Vern. 618. 


1 


Credit, and, before the Money is paid, B. dies indebted by Specialty more Burger: ver. 


than bis Aſſets will pay; this Money ſhall be paid to A. and not to the let. 


Adminiſtrator of B. as Part of his Aſſets, but thereout muſt be deducted 


what was due to B. for Commiſſion; for a Factor is in Nature only of a 
Truſtee the , è W TE In eo e | 

The Plaintiff, being a Factor in Blackwell-Hall, advanced Money for his 2 Vern. 117. 
Principal, relying, as was ſurmiſed, on the Credit of Cloths reſting in his Chapman ver. 
Hands to reimburſe himſelf : the Clothier died, his. Adminiſtrator ſued at 29: 


Law for the Cloth, aud the Factor prayed that he might be allowed on Ac- 


count. the Monies he advanced, but was diſmiſſed for if there are Debts of 


: 


a higher Nature, it would be a Devaſtavit in the Adminiſtrator to pay or 
_ diſcount the Plaintiff's Debtt nn 


(C) : DE + A Factor 


has Power 


to ſell and thereby bind his Principal, but he cannot bind or affect the Property of the Goode, by pledg- 
ing them as a Security for his own Debt, tho? there is a Bill of Parcels and a Receipt. Stra. 1178, 


Paterſon ver. Taſh,—Where the Cuſtom of the Trade is, that the Factor ſells Goods at his own Riſk, for 
| 4: 4 hes 2 which 


the Act of Wrong; and fo in Contracts, if a Factor buy Goods on the Ac- 8 Tn. 5 


count of the Principal, eſpecially where he has been. uſed ſo to do, the Con- Mafer ? 
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pl. 3. an Executor, this Executor ànd the —— cannot 


(0) Of partners and Joint Traders. 


Vern, 217. f two or mo | + nga in a Joint Undertaking in the Way of Praffe, or 


& vide Tit. I enter into enn it is not neceſſary to provide againſt Survivor- 


Foint-tenants hip for, by Maxim of the Common Law, Jur accreſeendi inter Mer- + 
bleu 5 Ga locum non habet; and this is for the Benefit of Trade and Commerc 3 
„ that the Fruits of each Perlon's Labour and I6adfey' thould deſcend 
their Children and Families. 
2 Salk. 444. But if two joint Merchants wake B their F acer, 40. one ded, leavin 
join in an Action FM 
we 159 againſt the Factor; for though the Duty does not ſuryive, yer the Remedy ß 


ver, Crump. does; and therefore on e he muſt be e to che Executor 
(a) Nor can for that. is 3 P 
an Executor 


and the ſurviving Merchant be jointly ſed, 13 0 0 400 is. 90 ** as 45 n WARE 040 che 
other de bonis Propriis. Carth. 170, 71. 11 Nd. e 4%. Fortelc, EO: 11. e 


Vern. 118. The Plaintiff 5 Huſband to wh the, | is Admir ſtratrix) and theyDe- 
3 ver. fendant were Feen or ( 8 , in N ade of a Druggiſt; 
. the Plaintiff D ht her 14755 of the Eſtate, and her Pro- 
portion, ag] Divide nd th 5 & Ge. th he 1 en anſwered, and it ap: 


pearing that many Debts owing to the jaint Trade ous it was moved 
P ra 590 ® on Behalf of the Plaintiff, {ps a 1 5 15 4 to tos 0 


for and recover thoſe Debts D it 85 at 1 9 he. 
dant carrying on a diſtinet Trade f, with 655 ym that were. 
Debtors to the joint Trade, to KN them, he forbore to call in 
Debts; and it was ordered Pa woe *. Defendant, within a 


Week, would give Security to the Pl A Moiety of the 
Debts that were ſtanding out. 


Salk. 126. pl. By the Cuſtom of England, where go are two 0 ot Traders, d one 
4 OP ihr: Fa a Bill, drawn on 91 for him and Partner, Hor both if 4 con- 


1 Raym. cerns the Trade ; ders it concerns the Nene only i in % i 


17 Ilgntereſt and Reſpect 
+ How & is an n Indorſee of the Bill to know hi? See th next Cuſe. 


2 Vern. 277. A. and B. were enen as ; Woollen-Drapers,” Ai de Money in * 
838 Shop of S. S. and gave a Note for it ſigned by himſelf and Partner; A. and 
Bill brought by S. S. againſt the Executors of both the Partners, that this 
Note being given by one of the Partners, it ſhould bind them both; and 
that W 8 at Law it binds 2 the eee of __ N Partner, 


yer! 


— 


1 ms 2 RD 


Ss 43 2 


of, mutual Account for 2 gener: 
arts with bis 


„1755. ee.” | 
| by? Ld, Mann, ere er Ends — oy H. 31 Mom * 1 15. . 9219 


B. being both dead, and A. not leaving ſufficient Aſſets, it was held on a 


* 


Moiety and fell that, the other will have a Right to a Moiety of that Moie- 


„ 00 
1 A 4 . 1 b: 0 a ae 


Merchant and Perchandize. 
yet in Equity the Creditor may follow the Eſtate of the other, though 
no (a) Proof was made that this Money was brought into the Stock, or 
uſed in Trade. dials oh TID 48 6 37 Wits | | Ad of one 
3 . 5 r | | JEL RS 4. - Partner ſhall 
be preſumed the AR bf the other, and hall bind him, unleſs he can ſhew a Diſclaimer, and a Refuſal to 
be concerned. Salk, 292. pl. | TORE LS gk Ag 


— 


A. and B. are Copaärtners, and a ] udgment is had againſt 4. and the Salk. 392. pl. 
Goods of both taken in Execution; and it was held per Car”, that the She- 1. #Heydon 


woe . G 3 Io ; T1 . ver. Heydox ; 
riff muſt ſeize all, becauſe the Moieties are undivided ; for if he ſeize but a & videShow, 


ty; therefore he muſt ſeize the Whole, and fell a Moiety thereof undivided, Cemb. 21 7. 


and the Vendee will be Tenant in Common with the other Partner. 

But though a Moiety of a joint Stock may be taken in Execution on a 2 Chan. 
Judgment againſt one Partner; yet if Copartners become Bankrupts, the 228. 
joint Eſtate 1s to diſcharge the joint Debts in the firſt Place, and the ſepa - 2 Vern. 293, 
rate Eſtate to pay the ſeparate Debts; and if there be no ſeparate Eſtate, * Paſch. 
then the Reſidue of the joint Eſtate, after the joint Creditors are ſatisfied, de hy 
to be applied among the ſeparate Creditors, and ſo vice-verſa; for the Com- an. 
miſſioners of Bankrupts are intruſted both with a legal and equitable Jurif- Barnard. K. 


Rep, 


dition, and may therefore marſhal (5) the different Effe&s, and apply them B. 459- 


(5) But not 
without an 

b | r e de. At. 
Rep. 68. pl. 23.——— Articles of Partnerſhip in Trade do not ſabſiſt for the Benefit of Executors, 
(to intitle them to continue in the Partnerſhip) unleſs ſpecially provided. Pierre ver. Chamberlain M. 
1750. 2 Vezey, 33.——lf Judgment is obtained againſt a ſurviving Partner, for a Partnerſhip Debt, 
it is ſtill a Partnerſhip Debt. Jacom ver. Haro, P. 1751. 2 Vexey, 265. 1 En 


4 


in Diſcharge of the different Creditors according to Equity and Juſtice g. 
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I F there are ſeveral Part-Owners of a Ship, and ſome of them refuſe to Molloy 402, 


navigate the Ship, or to. ſend her to Sea; thoſe, who are willing, may 203. 


compel the others in a Court of Admiralty, on giving Security to anſwer for Skin. 230. 


the Ship in cafe ſhe be loſt; alſo if a Partner diſlikes the Voyage, but does ＋ ob Ca 
not expreſly prohibit it, and the Ship is loſt in the Voyage, he Nall have no 36. 
Recompence for his Part; but if the Ship return, he mal have an Account 

for what is earned, and it ſhall be intended a Voyage with his Conſent, 

without an expreſs. Prohibition CPC | 

© But if the major Part of the 0 

ſays Molloy, by Reafon of the Tnequality, they cannot be compelled ; but 


1 


© then ſuch Veſſel is to be valued and fold in like Manner, as where Part of 


the Owners became deficient, or unable to ſet out the Ship. ; 
If there are ſeveral Part-Owners of a Ship, and the major Part of thera « P 


n | | | . age 301 
are for ſending her a Voyage to Sea, to which the Reſt diſagree; where- can 26 


upon, according to the common Uſage in ſuch Caſes, the greater Number nigh: ver. 
ſuggeſt in the Admiralty Court the Diſagreement of theif Partners; and _ 3. 
then, according to their Uſage there, they order certain Perſons to appraiſe 3 p. 
the Ship, who accordingly ſet a Value thereon; and then the major Part, 6 Mod. 162. 
who agreed to the Voyage, enter into a Recoguizante, Ctesenn ue bind . 
themſelves jointly and ſeverally, to the diſagreeing Parties, in a Sum pro- Sees Mod. 12, 
portionable to their Shares, according to the Value ſet by the Appraifers, to 555 79s 
ſecure the Shares in the Ship of thoſe who difagree to the Voyage, againſt. 


all Adventures; though there can be no Suit on this Agreement or Stipula- 
tion in the Admiralty Court, the Contract being made on Land, and there- 


fore of Temporal ſance; yet a ſpecial Action on the Caſe ſies for the 
Violation thereof at Common LW. e 
Vor. III. —— A Maſter 


(a) That the 


wners refuſe to nayigate the Ship, there, Molloy 203, : 


th. 


_ . Merchant and Merchandize. 
Molloy 28. A Maſter of a Ship is one, who for his Knowledge in Navigation, Fide. 
Hob. 11. lity and Diſcretion, | hath the Government of the Ship committed to his 
f Care and Management; but he hath no (a) Property either general or ſpe- 
(a) But have cial by the conſtituting of him a Maſter; yet the Law looks upon him as 
uſuallyShares\ an Officer, who muſt render and give an Account for the whole Charge, 
or Parts in the hen once committed to- his Care and Cuſtody, and upon Failure to render 
Veſſel. Mol- Satisfaction; and therefore if Misfortunes happen, if they. be either through 
Hs is dligible Negligence, Wilfulneſs or Ignorance of himſelf, or his Mariners, he.muſt 
by the Part- be reſponſible, | I ot We et bk 


* 
— 


Owners in 3 8 . 2 ear ᷣͤ K 1 
Proportion to their Shares, and not according ta the Majority. Molloy 203. 
| Salk. 10. pfl. But where a Maſter of a Ship brought an Action on the Caſe, and de- 
ä „ 4 Pitts ver. clared, that the Ship was laden with Corn in ſuch a Harbour, ready to fail 
| — 2 m. for Dantzick, and that the Defendant entered and ſeized the Ship, and 
558. un, detained her, per quod impeditus & obſtrut'us fuit in Viago; and it was held 


that it well lay; for though the Maſter has not the Property of the Ship, 
but the Owners, and he is only a particular Officer, and can only recover 
for his particular Loſs; yet he may bring Treſpaſs, as a Bailiff of Goods | 
may; and then as Bailiff he can only declare on his Poſſeſſion, which is 
ſufficient to maintain Treſpaſs, a i A Se d 
| If the Maſter of the Ship takes Goods on board for Hire, and is robbed 
Vent. 190, in Port, he muſt anſwer the Damage; otherwiſe it is if he be robbed by 
an. 220, Pirates on the High Sea, for then the Qwner muſt be the Loſer; for if he 
3 Keb.72, undertakes for Hire to carry the Goods, the Common Law cannot look u 
112, 135. him in a different Aſpect from a common Carrier; for he cannot be looked 
Mod. 85. upon as a mere Servant to the Owner, but rather as an Officer of the Ship, 
+ 46 69. and to ſell the bona peritura, which is beyond the Condition of a Servant: 
More and But the Civil Law of the Admiralty excuſes the Maſters when robbed by 
Sluce. 3 Lev. Pirates, or on loſing the Goods by any inevitable Accident, for the Dangers 
259. 8. C. of the Sea are ſo various and ſo formidable, that a Maſter ſhall not be under- 
214 Raym. ſtood to undertake againſt them, unleſs it had been included in the expreſs 
916. Words of the Contract; for where, in a well-ordered; Society, a Man un- 
WS dertakes for the Cuſtody of another's Property, he ſecures: him againſt. all 
Loſs; but where a Man is bound to encounter Dangers, which Civil Society 
cannot guard againſt, he cannot be ſuppoſed, to undertake. farther than for 
ais Care; and by the general Cuſtom of Commerce, the Merchant is the 
| | Perſon that runs the Venture, and not the Maſter of the Ship; and it is 


the Merchant that makes the Gain of the Venture. 


0 k * P 14 1 


Carth, 58. And as the Maſter himſelf is anſwetable in the Caſes ſepra; ſo likewiſe. 
2 Salk. 440. hath it been held, that the Owners are liable to the. F by Sa in re- 
pl. 1. ſpect of the Freight, for the Embezilments, &c. of the Maſter and Ma- 
3 Lev. 258. riners. /// Gn in I IA Fo 
3 Mod. 322. r 14 \ "Ef: Dat; * 304008 : nu : DEM 6H 6 78585 5 
: Ba ſon ver. Sandford. 49. 73. 3450-29) a3 ite; 4 0 nid S800 aoonnl).30: 


Page 592 * But this proving a great Diſcourgement to Trade, by the 7 Geo. 2. 
cap. 15--reciting that, Mbereas it is ef Abe greateſt, Conſequence and Import- 
ance to this Kingdom, to promote the Increaſe vf the Number of Ships and Veſ- 
els, and to prevent any Diſcourogement to Merchants ani otbers from being 
intereſted and concerned (herein 4--and wherqas. it has been: beld, that in many: 
| Caſes Owners of Ships. or Veſſels are anſwerable for Goods and Merchandize* 
ſhipped, or put on board the ſame, alt bougb the ſaid Goods: and Merchandize, * - 
. | | +... after the ſame have been ſo put on board, ſhould be made away-with:by the Ma- 
* — 0 | ners or Mariners of the ſaid. Ships or Veſſeks, "without the Knowledge: or Privity 
1 | f the Owner or Owners; ,by Means whereof; Merchants and others are greatly 
diſcouraged from adventuring their Fortunes, as Owners of Sbipe or Veſſels, + 
which will neceſſarily tend to the Prejudice of the Trade and Navigation of this 
Kingdom; therefore for aſcertaining and ſeftling bow far Owners of Ships and 
er — <a. | | 55 25 Veſſels 
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Merchant and Merchandize. 


Veſſels 4ſhall be anſwerable for any Gold, Silver, Diamonds, Jewels, precious 
Stones, or other Goods or Merchandize which ſhall be made away with by the 
Maſter or Mariners, without the Privity of the Owners thereof; It is enacted, 
That no Perſon or Perſons, who is, are, or ſhall be Owner or Owners of 
te any Ship or Veſſel, ſhall be ſubject or liable to anſwer for, or make good 
<* to any one or more Perſon or Perſons, any Loſs or Damage by Reaſon _ 
„ of any Imbezilment, Secreting or Making away with (by the Maſter or 
„Mariners, or any of them) of any Gold, Silver, Diamonds, Jewels, 
precious Stones, or other Goods or Merchandize, which, from and after 


«* the 24th of June 1734, ſhall be ſhipped, taken in, or put on board any 
* Ship or Veſſel, or for any Act, Matter or Thing, Damage or Forfeiture 


ﬆ done, occaſioned, or incurred from and after the ſaid 24th Day of June 
1734, by the ſaid Maſter or Mariners, or any of them, without the Pri- 


e vity and Knowledge of ſuch Owner or Owners, further than the Value of mw 
e the Ship or Veſſel, with all her Appurtenances, and the full Amount f 


the Freight, due or to grow due, for and during the Voyage wherein 
c ſach Imbezilment, Secreting or Making away with, as aforeſaid, or 
other Malverſation of the Maſter or Mariners, mall be made, commit- 
Z —— o_ 
And, by Se#. 2. it is further enacted, That if ſeveral Freighters or Pro- 


e prietors of any ſuch Gold, Silver, Diamonds, Jewels, precious Stones, 


« or other Goods or Merchandize, ſhall fuffer any Loſs or Damage by any 
of the Means aforeſaid, in the ſame Voyage, and the Value of the Ship 

&« or Veſſel, with all her Appurtenances, and the Amount of the Freight, 

« que or to grow due, during ſuch Voyage, ſhall not be ſufficient to make 


full Compenſation to all and every of them, then ſuch Freighters or Pro-œVNt;' ' 
c prietors ſhall receive their Satisfaction thereout in Average, in Proportion. 
© to their reſpective Loſſes or Damages; and in every ſuch Caſe it ſhall - 

and may be lawful to and for ſuch Freighters or Proprietors, or any ß 


or to or for the Owners of ſuch Ship or Veſſel; or any of them, on Be- 


1) 

« them, in Behalf of himſelf, and all other ſuch Freighters or Proprietors, | 
ce þ 

<« half of himſelf, and all the other Part-Owhers of ſuck Ship or Veſſel, to 


« exhibit a Bill in any Court of Equity: for a Diſcovery of the total Amount 


« of ſuch Loſſes or Damages, and alſo of the Value of ſuch Ship or Veſſel, 


* Appurtenances and Freight, and for an equal Diſtribution and Payment 


thereof amongſt fuch*Freighters or Proprietors, in Proportion to their 
i reſpeCtive Loſſes or Datnages, according to the Rules of Equity. 
Provided by Se#. 3. that if any ſuch Bill ſhall be exhibited by ot on the 
' Behalf of the Part-Owners of ſuch Ship, the Plaintiff or Plaintiffs 
c ſhall annex an Afidavit to ſuch: Bill or Bills, that he or they do not 
« collude with any of the Defendants thereto; and ſhall thereby offer to 

<« pay the Value of ſuch Ship or Veſſel, Appurtenances and Freight, as 
<« ſuch Court ſhall direct; and ſuch Court ſhall thereupon take ſuch 
« Method for aſcertaining ſuch Value, as to them ſhall ſeem juſt; and 


e ſhall direct the Payment thereof in like Manner, as is now uſed and * Page 594 


« practiſed in Caſes of Bills of Interpleader. 


* * 


. Provided alſo by Seti. g. that nothing in this preſent Ac contained Le 


„ ſhall extend, or be conſtrued to extend to impeach, leſſen or diſcharge 
« any Remedy, which any Perſon or Perſons now hath, of ſhall: or maß 
< hereafter have, againſt all, every or any the Maſter or Mariners of hacks | 


« Ship or Veſſel, tor or in Reſpect of any Imbezilment, Secreting or 1 T 


« Making away with any Gold, Silver, Diamonds, Jewels, precious Stones 


or Merchandize ſhigped, or loaded on board ſuch Ship or Veſſel, or in 


« Account of any Fraud, Abuſe, or Malverſation of and in ſuch Maſters 
« and Mariners reſpectively, but that it ſhall and may be lawful to and for 
« every Perſon or Perſons, ſo injured or damaged, to purſue.and 'take _ , 
« ſuch Remedy for the ſame, againſt the ſaid Maſter and Mariners re- 
. 2 ſpectively, 
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285, 


Sid. 179. 

Mod. 93. 
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755 576, 

639, 650, 

739. 

2 Ld. Raym. 


933» 1044, 1206, 1277, 1247, 1253. 8 Mod, 179. 10 Mod: 78, * 11 Mod. 
43. pl. 4. 2 Ld. Raym. 1250 2 Salk. 424. pl. 12. Gilb. Eq. Rep. 226. Fitzgi 


Vent. 146. 


Winch 8. 


4 Inſt. 141. 


Vent. 146, 
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Uſage is at Sea. 


But though the Maſter muſt ab for them, yet are the Owners like- 
wiſe anſwerable. for their Faults and Miſcarriages; as if the Owner of a 
Ship victuals it, and furniſhes it to Sea with Letters of Repriſal, and the 
Maſter and Mariners, when they, are at Sea, commit Piracy upon a Friend 
of the King, without the Notice or Conſent of the Owner, the Owner ſhall · 
loſe his Ship by the Admiral Law, of which our Law ought to. fake * 


_ 


the Civil Law and Cuſtom of Merchants, if the Ship be caſt away, or 
Pi 5 through the Mariners Default, (a) they loſe their Wages; ſo if 
taken by Pirates; or if they run away ; for, 
they would forſake the PP! ina bee and \ her up to e in 


(E) Ok Mariners. 
1 are Perſons choſen and appointed by the Maſter to navigate 


the Ship, for whoſe Faults and Miſcarriages he muſt anſwer ; m_ 
as they are his Servants, he may correct and puniſh, them according as the 


any Danger. 


And by the 22 & 23 Car. 8. cep. 11. ſet, 7 it is ned „ That if 
'« the Mariners or inferior Officers of an. Exgliſb Ship, 
<« and Merchandize, ſhall decline or refuſe to fight — defend the Ship, 
« when they ſhall be thereuuto eommanded by the Maſter or Commander 
thereof, or ſhall utter any . —— to diſcourage the other Mariners from 

0 defending the Ship, every Mii ner, who ſhall: he found guilty. of declin- 
<« ing or refuſing as aforeſaid, ſhall 

« ther, with ſuch Goods as he hatk in his Ship, and ſuffer Impriſonment, 

e not exceeding the Space of {ax Months; and ſhall, during ſuch 11 be 

kept to hard; Labour for his or their Maintenance“ 

And, by 628. 9. of the ſaid Statute, Every Matiner, who mall denn laid 
violent Hands on his Commander, whereby fight- 
© ing in Defence of his Ship and Goods committed to his Truſt, mall juf- 


«, fer Death as 4 


The Mariners, may ſue in the Adrvirakey Court 1 thes Wages, akbovgh'/ 
the Hiring was by the Maſter on Land;; and this is allowed of in Favour of 
Page 594 Navigation, for here they may all join in the ſame Libel :! Alſo, by the 

Law of the Admiralty, they have Remedy againſt the Ship and Owners, as 
well as againſt the Maſter ; and it would be a great Diſcouragement to Sea. 
faring · men to oblige them ww bring ſaparace. Aſo, and We 1 a 


ter who. ag: 


4 & 5 Ann. C, 2g 175 Seas ; oY 


Raym. 2. 
Salk.33.pl.5. 
Ld.Raym, . 
632. 
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loſe all his Wages due to him, toge- 


2 +» 


if it were not for this Policy, 


15 2 Cong 
(a) But whether the Executors of thoſe Mariners, who died before the Ship was oak away, 
may recover the Wages due to their Teſtators, Q. * wide Sid. 179+ Keb. n | 


laden with Goods - 


to hinder him from 
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ud if a Contra be wah Seamen 70 g0 on 3 a, e, and they, id or- 2 
der thereunto, work in a Harbour, ee th e 1 ES 6 Mod, gh 
through the Owner's Fault, as if the Ship be arreſted for his Debt, &c. the 1044. 2 
Seamen ſhall ſue for their Wages for the Work done in the Harbour in Ld. Raym. 
Purſuance of the Contract to go 0 ee in the Admiralty, as much 48 398, 576, 
if they had gone the Voyage; ecus, if s of Rem. ha 12 only z 4% e 
to de the Work in the Flarbour. e 739. Kan 
1 1206, 1211, 


247, Mats, Few 2 pl. A 13 . 25 155 La: 15 2 2 a 25 3 3 Gall 227, pl. 2. 
— 7 * 6. O O . 2 tra. A 4 k 4 


20 0 "= et 
"But if FRET 7 any ſpecial Agreement, by which the TB are to re- "Salk. ds box 
ceive their Wages in any other Manner than js uſual, or if the Ar Opy ver. 4d. 
is under Seal, t ie Mariners cannot ſue in the Admiralty. * Ane 
Nor can the Mafter ſue in the Admiralty Court; for his Contract i is on luft. 
the Credit of e l e _ r ee which. is on dne ws 


the Credir of the | "Dip"; F137 34 18 3 92. 1235 185 2 Salk. 33. pl. 4. 
100-11 lie 91 00 ;- Carth. 518. - 

8. 2. akhough che Boon Was: e Sea —_ Ship here ; 8 wide 2 Salk. 548. pl. 3. 
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n 
T Henever tip l is in Streß 1 b Weter, or in * or : Jö Fear Molloy N 6, 
of (3) Enemies, and the Maſter, to {aye Part of che Cargo, throws &. , 
Ns, Gigs ſome of the Goods in the Ship, thoſe which are ſaved ſhall con- 2 Bulſt. 290. 
tribute in Proportion; and this common Calamity ſhall be equally borne by ( 8e like 
all the Parties intefeted which is called Average; and is e aa the 2 _ 
Civil Law, the Cuſtoms be en owns our Law. 11 8 7 


771 i A Towns or 7 
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| 1 this Contribution W a 1 ae )wners and Freighters of the Mellor: 250, 
7 Ship ſhall bear a proportionable Share of the, ſs, but alſo Paſſengers for 
ſuch Wares as they have i in the Ship; :alſo Paſſengers who have no 5 Wares 
or Goods in the Ship, yet, in Regard they are a Burthen to the Ship, | Efti- 
mate is to be made of his and their Apparel, Rings and je wels, towards'a 
Contribution of the Loſs; and in general it is ſaid, that every Thing ſhall 
contribute, except the Proviſions of the Ship, and the Men who are neceſ- 
fary to work the Ship: 
The Maſter ought to be careful, chat only thoſe Things of the leaſt Va- Molloy 247. 
lue and greateſtWeight be flung over-board; alſo he,and the Crew (or moſt | 
of them) muſt ſwear that the Goods were caft over-board for no other Cauſe 
: bur urely for the Safety of the Ship and Lading. - | 
I. to avoid the Danger of à Storm, the Maſter cuts down the Maſts Molloy 249. 
| and Sails, and thy falling into che Sea ate loſt, this Damage is to be made 
good by Ship and Lading, pro ruta jotherwiſh bs the Caſe happens by Storm, 
or other Caſualties. - + | 
* Alſo, if through the Rifling of the Ship, Calling over · board, and Light- bl Page. 595 
ning the Ship, any of the remaining Goods are ſpoiled, either with Wet or 1 248, 
otherwiſe, thoſe which are preſerved muſt contribute towards the Loſs of 
the Goods r as well as to Roſe which were uy loſt. 
Yale; III. e 1.26 8H. e 7 15 The 
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Molloy 25 The Goods ſaved and loft are to be eſtimated according as the Goods 
251. ſaved were ſold for, Freight and other neceſſary Charges being firſt de- 
ducted, and in ſuch Proportion the Goods ſaved are to contribute. 
Molloy 250. If a Maſter of a Ship lets out his Ship to Freight, and then receives his 
| Compliment, and afterwards rakes in Goods without Leave of the Freight- 
' rs, and a Storm ariſes at Sea, and Part of the Freighters Goods are caſt 
ooer- board, the remaining Goods are not ſubject to the Average; but the 
Maſter muſt make good the Loſs out of his own Purſe, 


Moor 297. Alſo Average is not due, unleſs the Goods are loſt in ſuch a Manner, 
| that thereby the Reſidue iti the Ship are ſuved; as if Goods are thrown 
over- board to lighten the Ship, or, by Compoſition, Part is given to a Pirate 

to ſave the reſt; but if a Pirate takes Part by Violence, Average ſhall not 

de paid for them. 2 FfPPPU[n . WL 

Show. Par. 


So where A. being one of the Owners of a Ship, loaded on board her | 
3 210 Tons of Oil, and B. loaded on board her 80 Bales of Silk upon a 


in Parlias Freight, by Contract, both to be delivered at London; the Ship was pur- 
ment. ſued by Enemies and forced into an Harbour, Sc. and the Maſter order- 
ed the Silk on Shore, being the moſt: valuable Commodity, though they 
lay under the Oils, and took up à great deal of Time to get at them; the 
Ship and Oils were afterwards taken, and the Owner of the Oils brought 
his Bill in Equity to have Contribution from the Owner of the Silk; but 
in this Caſe, as the Loſs of the Oils did not ſave the Silks, nor the Saving 
| the Silks loſe che Oils, the, Bill was diſmiſſe n. 
Molloy 249. If a Ship happens to be taken, and the Maſter, to redeem the Ship and 
Hard. 183. Lading out wy the Enemies or Pirates 1 certain Sum of 
| Money, for Performance whereof himſelf becomes a Pledge or Captive in 
the Cuſtody of the Captor; in this Caſe. he is to be redeemed at the 
Coſts and Charges of the Ship and Lading, and all are to be contributory 
| () And as for his (a) Ranſom according to each Man's Intereſt 
e May ran- 772 „ * | "a 3 | 
ſom 2 Ship and Goods, ſo may he retain the Goods for his SatisfaQion, in the ſame Manner as he may 
detain the Goods for Freight ; but if he once ſuffers them out of his Poſſeſſion, he cannot afterwards 
retake them, 6 Mod. 12, 13. "ALY e SHAH CTY Slit tonne ano 


Moor 297. o where a Pirate takes Part of the Goods to ſpare the Reſt, Contribu- 
Molloy 249. tion muſt be paid; but if a Pirate takes by Violence Part of the Goods, 
| the Reſt are not ſubject to Average, unleſs the Merchant hath made an ex- 
preſs Agreement to pay it after the Ship is robbed. _ | 
Alleng3- If A. and ſeveral others take their Paſſage in a Ferry-boat, and being 
l 1 9% upon the Water, a Tempeſt ariſes, ſo that they are in Danger of being 
—* ** drowned ; upon which, to preſerve their Lives, ſeveral of the Goods are 
caſt over- board, among which a Pack of Goods of A. s of great Value is 

thrown over; in this cle there ſhall be no Average, but the Ferryman 

muſt anſwer for the Goods; becauſe, for his Hire, he runs the Venture of 

the Voyage. © e | 


(G6) Of Hypothecation, 


Kol. Abr. 53 JF a Ship be at Sea, and ſpring a Leak, k, or is otherwiſe in Danger of being ; 
Hob. 11. I loſt, or the Voyage defeated for want of Proviſions or other Neceſſaries; 
in theſe Caſes of Extremity, the Maſter may pledge or hypothecate the Shi 
and Goods, or (5) either of them, for ſuch Neceſſaries as are wanting, whic 
Page 596 ® Power is implicitly given him in (e) conſtituting him Maſter, and which 
Moor 918. he may exerciſe,” rather than that the Ship ſhould be loſt, or the Voyage 
that it is lo defeated. e ee ee 
by the Laws Pd OD LILY ELOLHIRC BHT md bn ia ag 5 | | 
of Oleron, of which our Law takes Notice. Molley 213. (5) The Maſter may hypothecate either 
Ship of Goods, for the Maſter is intruſted with both, and repreſents the Traders as well as Qwners of the 


Ship. Salk. 34. pl. 7. 2 Ld, Raym. 805. (c) That he who is reputed Maſter may do the ſame, 
Noy 95. : : 
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cannot hypo- 


awjy every Thing that was'caſt on che Shore. Manny bo 


| | * A > "9 Stern | 4 may ſell ſo 
mmauach of the Lading as is neceſſary, Cc. Molloy 214. 


If the Veſſel happens to be wrecked or caſt away, and the Mariners; by Molloy 214. 
their great Pains and Care, recover ſome of the Ruins and Lading, the 
Maſter, in that Caſe, may pledge the ſame, and diſtribute the Money 
among the Mariners, or ſo much as ſhall be neceffary to the defraying of 
their Expences to their on Country; but if the Mariners no Way contri- 
buted to the Salvage, then their Reward is ſunk and loſt with the Veſſel; 
and if there be any conſiderable Part of the Lading preſerved, he ought 
not to diſmiſs his Mariners till Advice from the Laders or Freighters. 

But although Hypothecation of Ships be abſolutely neceffary for Naviga - (e) 6 Mod. 79. 
tion, without which Maſters could not get Credit abroad; yet a Maſter Salk. 35. pl. 9. 
cannot make the Owner (r) perſonably liable by any Contract of his, but (d) 2 814 161 
the Sbip and Cargo ſhall be liable where he hypothecates for Neceſſaries, 7% Noy 2 
although ſuch Neceſſaries were not actually employed or laid out in the 
Service of the Ship or Voyage, and the Owners and Freighters muſt take 
their Remedy againſt the Maſ tert. Rk SAS Toni; 

The Maſter can only hypothecate, where the Calamity of Want of Ne- Molloy 214. 


ceſſaries happened after the Ship had put to Sea; and therefore the Admi- 6 Mod. 79. 


ralty Court is allowed to have Juriſdiction herein, ſo far as to ſubject the & vide 2 
Ship, but cannot proceed againſt the Perſon otherwiſe, than as it is necef. Warn, 643. 
ſary to make him Party towards the Condemnation of the Ship. 157, $99, 
3 —?8• e 805, 933. 
e | #363" Bas 1. Stra. 695, 
And therefore where 4. contracted with B. for a Cable, which he deli- $16.4, pl. 
vered at Ratcliff upon Thames, and B. ſued in the Admiralty, a Prohibition 3 Med 2 
was granted; though it was inſiſted, that the Want of the Cable was occa- 6 Mod. 12, 
fioned by the Streſs of Weather at Sea; for here the Contract was at Land, 257 79- 

and a Remedy for the Breach at Common Law; but had the Hypotheca- oo 1453. 
tion been at Rotterdam, or any other Foreign Port, the Remedy had been 66. 


/ a 465. 
proper in the Admiralty Court. 2 e 643. 


5 14. 8 Mod, 406, 51 


20, Fügt 197 2 Stra. 936. Gilb. Eg. Rep. 227. 10 Mod. 78, 263. 11 Mod. 6. pl. 27, 44. 
12h 


|. 134, 405, 408, 440, 442, 511, 526. 8 Mod: 379. Ld. Raym, 22, 152, 272, 398, 576, 632, 


| 639, 650, 739» 838, 982, 1283. ern. 73, 256, 456. 2 Vern. 141, 235, 540, 694. 


” 
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ey Of Charter-Parties | 


Charter-Party is an Agreement by Indenture, whereby the Owners, Molloy 227, 
Maſter and Freighters of a Ship covenant with each other, that Ce. 
tuch a Ship ſhall be fit and ready to fail, take in ſuch and ſuch Lading, Ts 196. 
carry and tranſport the ſame to ſuch Place or Places, in Conſideration ay + wang A 
whereof the Freighters or Merchants are to pay ſo much, Cc. and fuch palm. 


Charter-Party, being only a Covenant or Agreement, ſhall be conſtrued « Rol. Abr. 
* according to the Intention of the Parties, and the uſual Cuſtoms of 248. pl. 10. 
Merchants. : | op. 161. 


mm So. Raym, 


2 Stra. 761, 


The Maſter cannot hypothecate the'Skip or Goods for any Debt of his Molloy 213. 
own, nor in any Caſe, but for the Preſervation of the Ship and compleat- 
ing the 8 | 3333 ata nt es ee HY . 

"Alſo. the Maſter cannot (5) ſell the Ship and broken Tackle, though Sid. 453. 
there is no Probability of its being ſaved, partly in Reſpect of the Tem- 770 N eb 
peſt, and partly in Refpect of the Barbarity of the Inhabitants, who took ( But if be 
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2 Inſt. 633- An Tndenture of Charter- party was made between Scudamore and othets, 
2 Lev. 74 Owners of the good Ship called B, whereof Robert Pitman was Malter, of 
and admitted the one Part, and Vandęſtens of the other Part; in which Indenture the 


to be Law, Plaintiff covenanted with the ſaid Yandeftene and Robert Pitman 3, and alſo | 


” 
* 
> 


4A 


V andeftene covenanted with the Plaintiff and Robert Pitman, and bound 
Ithemſelves to the Plaintiff and Rabers Pitmian for Performance of Covenants 
in 6007. and the Concluſion of the ſaid, Indenture was, In Bd whereof 
the Parties aboveſaid to theſe preſent Indentures have put their Seals; and the 
ſaid” Robert Pitinan to the ſaid Indenture put his Hand and Seal, and deli- 
vered the ſame; the Defendant, in Bar of the ſaid Action, pleaded the 
Releaſe of Pitman, &c. whereupon the Plaintiff demurred ; and it was ad 
judged, that the Releaſe of Pitman did not bat the Plaintiff, becauſe he 
(a) Lev. 235. was no (a) Party to the Indenture; and the Diverſity was taken and agreed 
between an Indenture reciprocal between Parties on the one Side, and Par- 
ties on the other Side, as this was ; for there no Bond, Covenant or Grant, 
can be made to or with any that is not Party to the Deed; but where the 
Deed indented is not reciprocal, but is without a between, Cc. as emnibus 
Cbriſti fidelibus; &c. there a Bond, Covenant, or Grant may be made to 
| divers ſeveral Petſonr; , mi HR eee eee 14G 
2 Ler. 74. So where an Action was brought on a Charter- party, which was in this 
3 Keb. 94, Manner: This indented Charter-party witneſſeth, that Binley, Maſten and 
1 Py. +3 Part- Owner of the Ship, with:Conſent of Cooker, the other Part-Owner, bath 
3 Lev. 139. let the Ship to Child for ſuch @ Voyage, and Child covenants with Binley, 
S. C. cited. nec non with Cooker to pay 300 l. Cooker brings the Action, and; the De- 
fendant Child pleads, that only he and Binley were the Parties to and ſealed 
the Indenture ; whereupon the Plaintiff demutred; & per tolam Curium, 
though the Deed be indented, yet, not being inter partes, there may be a 
Covenant with a Stranger, as if it were a Deed Poll, or in the firſt Perſon, 
Know ye that I, Sc. otherwiſe, where the Deed is between Parties, then no 
© one, that is a Stranger, can take Advantage thereof by way of Action. 
Fic Tit. C. In an Action on a Charter- party a Breach muſt be aſſigned, which the 
wenants, Let- Party may do in the very Words of the Agreement; and if there be any 
ter (L) and Thing to be done by the Plaintiff, which, in the Nature of the Thing, is 
2 Jon. 216. eſſary 4d enable ibe Defendant to perform bis Part of the Agreement, 
if the Plaintiff hath not done his Part, this will excuſe the Defendant's 
| Omiſſion. | 3 5f+ þ 19a 0855-40083 e 1 ( . 
2 Jon. 186. If, in an Action of Covenant, the Plaintiff declares upon a Charter- party, 
22 ver. by which the Plaintiff, being Maſter of a Ship, was to pay two Parts of 
* a Port-Charges, and the Factor of the Defendant the other Part; and the 
Plaintiff ſhews, that he ſailed from L. to C. and there paid all the Port- 
Charges, viz. two Parts for himſelf, and the other Part for the Defendant; 
and that the Defendant had not repaid him; this Breach is well aligned ; 
for when the Plaintiff ſays he paid the third Part, it ſhall not be intended 
the Defendant did, but that the Plaintiff was neceſſitated to pay it, or 
otherwiſe his Ship would be ſtayed. in the Port. | 
a This: 2h If A. covenants to pay 3. per Ton for Goods imported, and for Per- 
Allen 9. S. P. formance thereof binds himſelf in a Penalty, and in an Action thereupon, 
the Plaintiff aſſigns for Breach the Non- payment for ſo many Tons, and a 
00 If Good Hogſhead, which came to ſo much; this is naught, (3) for the Covenant is 
areſenta- Only to pay by the Ton; though it was ſaid per Cur? to be otherwiſe, if the 
bowed uu: Covenant had been to pay, ſecundum ratam, 3 l. per Ton 
rally tne "oP 5 en Wot Fog CCC a0 TIUBLE 
Freight muſt be according to Freight for the like accuſtomed Voyage. Molloy 232.—And if a Ship be 
freighted for 200 Tons or thereabouts, the Addition; of chereabouts is commonly reduced to;be within 
Tons, more or leſs, as the Moiety of the Namber en, whereof the whole N umber is compounded. 


f K. is {E674 


Molloy 232, * 
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C *1F 2 Charter 10 Fo i, that there cavbe no Remedy "Re 1 *p | p | 
05 Har having 8 Juſt Demand may be relieved in Equity; as where 1 = | | 
by Agreement there was no Freight to be paid for che ourward-bound 21 e | 

„e when the Fhip arrived beyond Sea, the Factor had no Goods at 

Eid to load-the Shi ip with! 1725 the Court decreed Payment of the Freight. 5 
So where: the N India C en 10s took Bonds from the Mariners and. 2 . 717 | 
| G of Sbip net to demand their Wages, unleſs the Ship returned to 
the Port in 3 and the Ship arrived at a delivering Port, and was 5 | 
alter taken by the Freneb.z and it was held by my Lord Chief Juſtice _ 
an AQion tried by him, and likewiſe in Chancery, that the Seamen 
| 00 4 Ul ſhoutd have their Wages, to the Time of the Arrival of ** 
Ship at the delivering Port. 
The Plaintiff, a Merchant. in London, irs the Defendant's Ship to Vern, 242. 
freighe for a Voyage to Bonrdeany, at 3 J. 10 5. a Ton; it happened, that Draddy ver. 
an Imbargo was laid on all Merchant Ships for fix Weeks; the Ship after- . 
wards proceeded on her Voyage to Bourdeaur; and the Defendant not-diſ- 
covering what Agreement he had made with the Plaintiff in England, the 
Plaintiff's Factors and Correſpondents there agreed to allo the Defendant 
61. 10 5. per Ton, upon which latter Agreement, the Defendant recovered 
at Law, A Bill being exhibited for Relief againſt this ſecond and under- 
hand Agreement, obtained, as was alledged, by Fraud, was diſmiſſed ; for 
the — was at Libetty to make a new Agreement, by Reaſon that 
the Performance of here firft was obſtructed by the Imbargo after laid on al! 
Merchant Ships. 

A Maſter of a Ship, , without the 7 * treated wih the Plaiatiff, 4 2 Chan. Cu. 
Machen, for the F gde of the Ship at 80 Tons, and accordingly envien 238. 
into a Charter- party with him to ſail from London to Falmouth, and thence | '2 
to Barcelona, without altering the Voyage, and there to unlade at a certain ; 

Rate per Ton; and for Performance, the Maſter binds the Ship, T ckle, 5 | | 
c. valued at 43001 the Maſter devi lates, and cammits Barratry, by whick | 4 
the Merchant in Effect loſeth his Voyage and Goods. The Merchant he- 
| a Sentence againſt the Maſter and Ship in Barcelona, which was confirmed 
in a higher Court in kan and the Owner having brought Trover for the . 
Ship, the Merchant exhibited his Bill to be relieved againſt this Action, 
and Fikenie another Aion brought for Freight; and it was held by my 
Lord Chancellor, that the Charter- party having valued the Ship at a certain 
Rate, the Owner is not liable further, and the Maſter is liable for Deviation 
and Batratry; for hould it be atherwiſe, Maſters would be Owners of all 
Meas Ships and Eſtates. .. 
If a Charter-party be made in x Zaplng to do certain Thing on ſeveral Rell Abr, 
| Elaces.9 on the Sea, tho ah 


where Part is triable $ the Common 2D ng Pare by Hep Admiral Ale Hob. 212. 
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: 3 c Of potites of Jnfurance. 


TNCaring is, 3 a 15. * a curtain Sum, takes upon him the Riſque | IF the Lon 
77 nods 6 are to: tuo Load wet coma froh Place to lar at, and this happen b, 


happens by 
Cuſtom the Variation 


as, 


| 2 | | oftheChance, 
r Alteration of the 88 or other Fault of the 3 or Maſter of the Ship, the Inſurer ceaſes to be 
wav Bur, Rep. 347: Otherwiſe, if the Thing be done in the uſual Courſe of the Voyage, or 


Vor. III. 81 ex 


If 


* * 
* 1 — 24s 24 Y 
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th. a 


| ; 8 FED $4 ö 7 R _ ue 3 5 Ne 1 9 i; + = 1 8 
eee, Giliton or Uſage among Merchants, When they make any: Adventures at 
340. this Sea, to give a Premium or Confiderarion to e INE for that 
ſential Means, poſe, or to particular Perſons, to have from ſuch Corporations or parti- 
and neceſſary 21 RATE RAND TENN, W574 r 
intermediate * cular Perfofis, Aſſurance of or upon Ships, Goods or Merchandize adven- 
Steps mult be tured, or ſome of them, at ſuch Rates or Prices as the Parties Aſſurers and 
taken to be the Parties aſfured can agree, hath prevailed Time out of Mind; and ſuch. 
e of Kind of Contract, or Dealing; is commonly called (a) Policy of Aſſurance, 
End 1 2 or Inſurance; and was at firſt introduced, that a Merchant having a Loſs 
* P o might not be undone, many bearing the Burthen together; and hath divers 

age 599 Ws x 83 a i 
What mag Times received the Countenance and Sanction of ſeveral (5) Acts of Parlia- 


neceſſarily be ment. 530 


underſtood makes a Part of the Policy, as much as what is expreſſed, 350. The Infured have no 
Right to charge. the Bottom, though to a better or ſtronger Ship, 351. For what is aud what is not 
double Inſurance. See Bur. Rep. 490 to 495. (a)] That tho” it be no Specialty, yet it is a ſacred 
Thing, being of great Credit, and much for the Support, Conyeniency. and Advantage of Trade. 
Skin. 54. pl. 7- 55. (6) As 43 Eliz. e. 12. and 14 U 15 Car. 2. c. 25. by which Commiſſioners 
were appointed for deciding of Differences ariſing upon Policies of Inſurance; for which vide 3 Inſt. 165. 
4 Inſt, 250. Style 166. Show. 396 —4 5 V. & M. c. 5. Penalties are inflicted on Perſons 
undertaking, by way of Inſurance, to import prohibited Goode, without paying Cuſtoms,—10 Ann. 
c. 26. By which Policies mult be ſtamped.—6 Geo. + c. 18. impowers his Majeſty to grant two Char- 
ters "for Inſurance of Ships and Merchandize, under the Terms therein delared ; by which the Royal 
Exchange Aſſurance and the London Aſſurance were created ——11 Geo. 1. c. 30. enables the Inſurance 
Companies to plead the General Iſſue to Actions brought againſt them; enacts, that the Policy ſhall 
iſſue, or be made out, within three Days after the Inſurance; that it ſhall 'be ſtamped, on Pain of 
100 I. and declares all promiſſory Notes for Inſurance void. ———19 Geo. 2. c. 37. Inſurarice on 
Effects of Subjects, Intereſt or no Intereſt, prohibited except from Spain and Portugal, c. Re-aſſurance, 
except in Caſes of Inſolvency, &c, prohibited; Regulation of Inſurance and Bonds for Money borrowed 
on Bottomree on India Ships; Inſured to declare in Writing on Demand, what Sums they have inſured ; 
Inſurers permitted to bring Money into Court. See this AQ diſcuſſed and explained in Bur. Rep. 492, 
493 f. ont bog r e e ee ee n, 66 
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t By 5 Geol 3. e. 46. ſ. 3. Policy of Inſurance not to ſecure the Property of more than one Perſon, 
e. in a Shipor Cargo, to a greater Amount than 100/,——But a Policy ſtamped with five Stamps of 
five Shillings each, is' excepted by ſ. , — eee e | 

ORD LAS OPT: 343 


x * 13 


Preced. Chan. 4 Anickla Method of Inſuring was at firſt ſet up for the Benefit of Trade, 
wm = fo the Courts have been always careful that no ill Uſe has been made of it. 


Hence it hath been held, that if a Man has no Intereſt, and inſures, the 


Molloy 254. So where a Policy is a perfect Cheat, as where 
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Molloy 254. So where an old Veſſel is pain 
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If 


the Defendant offered to renounce all Intereſt to th. 
it to 2 Maſter to examine the Value of the Goode ſaved, and to deduct it 


the Inſurer, for which he may maintain an Action. 
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the Ship; and held 
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If in the Policy: the Ship is warranted to depart with Convoy, this muſt Carth. 216, 
be (c) underſtood not only departing the firſt Port with Convoy; but: alſo a 21 
Continuance with ſuch Convoy: during the Voyage, if poſſible; but if a LOS . 443. 


* * CI b 


Ship leaves the Pott with Convoy, and is afterwards: ſeparated by Streſs of ae 


9 12 4 * , $5 5 1 4 olt 46 6 N. 
Weather, and taken by the Enemy, the Inſurers are liable. pl. 2. 5 


14 


oY 


BN SO nd, WAGES ß knelt cs Lev. 320, 

4. Mod. 58. S. C. Zeferies ver Legendra... Show. 320, Ld. Raym. 724, 932, 840, 1349. 2 Vern. 176 
269. 76. Prec. Ch. 20, 8 Mod. 66, 230. 10 Mod. 77, 287. 12 Mod. 32 % Wil Rep. 170. pl. 
42. Comyns 360, pl. 180. 2 Stra. 1173, 1183, 1199, 1243, 1248, 1250. (e) That the Clauſe 


d 


warranted to deparr with' Convoy, muſt be donſtrued according to the U ſage among Merchants. 2 Salk, 


441. pl. 1. If a Ship wafranted to depart with Con voy, goes out of the Way in order to have the 


Opportunity of Convoy, this is no Deviation, | Bur. Rep. 347. 2 


Mi. 33.7 


Ona Policy of Inſurance, which was to inſure the William Galley in a 2 Salk: 448: 


Voyage from Bremen to the Port of London, warranted to depart with Con- pl. 7. Bond . 


voy: The Caſe was, The Galley ſet ſail from Bremen under Convoy of a n 


Dutch Man of War to the Ell, where they were joined with two other C. J. at Cid. 
Dutch Men of War, and ſeveral Dutch and Engliſh Merchant Ships; whence Ball. 
they ſailed to the Texel, where they found a Squadron of Engliſ Men of * Page 600 
War, and an Admiral; after a Stay of nine Weeks they ſer out from the . __ 


Texel, and the Galley. was ſeparated in a Storm, and taken by a French 
Privateer; taken again by a Dutch Privateer, and paid 80 J. Salvage, And 


"+4 


it was ruled by Halt C. J. that the Voyage ought to be according to.Uſage; © 
and that their going to the Z/b, though in Fact out of the Way, was no 
Deviation; for, till after the Year 1703, there was no Copvoy for Ships di- 
realy from Bremen to London; and the Plaintiff had a Verdict. 1 . 
If after a Policy of Inſurance a Damage happens, and afterwards in the 2 Salk. 444. 
ſame Voyage a Deviation; yet the Aſſured ſhall tecover for what happened pl. 4- 
ck the Deviation,” for the Policy is diſcharged" from che Time: of the 34 Ram. 

r ͤ T 
On a Policy of Inſuranee on Goods,by Agreement. yalued at 690 J. and * Tag 
the Inſured not to be obliged to prove any Intereſt, the Lord Chancellor I. Pyr: ver. 
ordered the Defendant to diſcover what Goods he are voce 3 for although Farr. 

e Infurers, yet he referred. 


1 


% 


4. Ship inſured Was in her Voyage ſeized by the Government, and turned 2 Salk. 444. 
into a Fireſhip; the Queſtion was, whether the Inſurers were liable; Holt Pl. 5 
C. J. thought it was within the Word Detention; but the Cauſe was referred. 


out of the Value or Sum of 6007, at which the Goods were valued by the 


SY #1 1 
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Where à Policy of Inſurance is againſt Reftraint of Princes, that extends 2 Vern. os; 


where. there ſhall be a Seizure for, not paying Cuſtom, or the like. Lord Com 


miſſioner. 


ag where eie Inſured. hall navigace ee the Lan of Countries, or fe Hain 


ban, 1 a PLES ads Yen ace een; ene of 1 13923179 | 

If a Man pay Money on a Policy of Inſurance, ſuppoſing a. Loſs where Ski | 

there was not any Loſs; this ſhall be deemed Money received to the Uſe of q pk *. 
| e of a v3. 5 . 

2 ü | | x 3 A 21 1 Ke Ain: ver. Bar 
nn REIT 209 s 12 A110: | 3 fo N. rae 18 fs 5 72 105 2 5 A net. Show. 
156. 8. P. and chat an;Jndebitatus Aſumpfit lies for ſuch Money paid on a void Policy; as where the 
Inſured, not having any Incerelt, yet inſures ſo much, G6. | 


$ * 


Policy of Inſurance run, until the Ship ſhall have ended and be dif. Skin. 243. 
Zed of her Meese Arrival at the Port to which ſhe is bound is not a * 8 | 
iicharge, until (h GE ito * e e 


In an Action upon a Charter: party, the Caſe was, That J. S. inſured for Skin. 327, 
him, and ſuch who ſhould have Goods upon ſuch Ship and . B. brought pl. 5. 
an Action on this Charter- patty, (ig 15 Axverment he had Goods upon 

7 Bur per Holt Ch. T, If che Goods were affured, 
lamburgher, who was an Ally, and the Goods were the 


Goods 


1 5 
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1216 , 


as · the Goods of an 
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Goods of a. Frencbuam who was an Enemy v this i a., Fraud, and the Aſ- 

g * | ſurance is not od. BB e $179 6404, 4 Spd 12 605 Tots Paw?) 1 n 

Skin. 44. At Guild. ball, in an Action upon the Cafe upon 4 Policy, which war- 

pl. 41. ranted that the ſhip: ſhould have four Paſſes, viz. a:Paſs from the King of 
E England, from the King of France, from the King of Poland, and the States 

- of Holland; and the Goods were to be the Goods of ſuch a Poliſh Subject, 

on board the Ship wotat” 7he City of Warſaw ; an Action on this Poliey 

being brought, it appeared upon the, Evidence, that the Paſfes'bore Date in 

w- April or May, and that the Ship, to which they applied theſe Paſſes, : then 

(a) A Miſtake was regnant, and vocat by (a) another Name, and-thet ſhe was not named. 

3 wag The City of Warſaw before Auguſt following; and therefore theſe were not 

and after, good and efſectual Paſſes for this Ship, according to the Guarranty of the 

wards altered Policy, which intended gopd Paſſes, ' and not eluſory vain Paſſes; and 

by Conſent, they being a Fraud upon the Subſcribers, the Policy will not bind tbem: Alſo | 

the Infured angther Gbjection was made, which was, that the Paſſes were for Goods 


recovered. hich be'onged to the Subjects of the King of Poland, and fo reſtrained only. 


A 1 to them; but the Gobds on board were not of the Subjects of Poland but of 


* Page 601 Holland, and therefore not within the Intent of the Policy: It was alſo 


Property be they ou#ht to prove that the 
ehanged by by | g 9 abt! J 


Whether the * inſiſted, that the Policy thing for Goods of ſuch a one, without Account, 


e 1 ad Goods on Board, or had ſhipped Goods 
rder of a thitd Petſbn; though belag without Account, they S 


the Captor or PE El id * BE | . . 8 
ac dee 2 not prove the Particulats; and that fo was the Practice; which was not 
Bur. Rep. Contradidted' Dy Fi Ch. RK 77. ee 


- F Ff the Salvage falls ſhort of the Freight, it it to de conſidered: as a total Loſs, | Hey- 
fell v. Brown, M. 10 Geo. 2. SN 1065. Fhe Brpesces of Salyage may be de 


ee eden der the aol ſpecial W 2 Nit. F.. B 2 


Ship's finking, for it is within the Cau | | 
B. R. Temp. Hardw. 304,——To conſtitute Barratry in the Maſter, there muſt be ſom 
ing criminal; as well as Deviativd/ or Pesch ef Cotead, thereforevif dy BilLof Lad. 
Ing he undertäkes to go ſträigphs 10: Manſclh⁰ and afterwards giving: Notice. by Apa: 
tiſement, and. by bis Owner's Otdert, od, for their Benefit, and, without Benefit 4 
himſelf, he paſſes Marfaillys,, and goes to Ze born firſt, and in returning to Marſeilles is 
loſt, it is not Barfatry, Stamma v. Brown, NM. 16 Geo. 2. Str. 1175 ——If a material 
Cirerwiffence (44 that Advice” was come at the Ship wee leaky, apd ſuddenly de. 
pearech is dene from the Infurer; the Policy is road, though the Ship is not loſt hut 
taken by the Enemy. Seaman v. Fonereau, H. 16 G. 2. Str. 1183.— lf a. Ship i 


* 0 . 114 . 2 » 

inſured- EXCEPT a 10. Caprures and-Seizures,.. and, four Years afterwards. has never been 

bear al, it thall be deemed ſufficient Rvi edu 4 gr bee 
M. 1 


ſhe foundered, and Pläintif mall 
recover gin Tafurers. Grern v. Brown, M. 1) Geo. 2. Str. 1199. If Goods 
1 leſt after the Owner has tüken them Gut of the Ship into a, Lighter, and before they 
5 der Tod is no 2 een Kune N eg y — 

| Ship's. Boat. Sparrozy v. Cargut bar, T. 18 Geo. 2. Str. 1236. If 2 Ship inſure 
| to the ford o wn. ag 70 there — twenty-four Hours in good. Safety, arrives 
+... -- the $th, is at Day ſefvell wien Order to-retuth to perforuf 14 Days Quarantine, the Crew 
| deſert, Captain petitions to be excuſed, Petition adjourned to 28th, and then ordered 
back ; ſhe.cttorps, perfotms .vbe! QAparantine, applics: to air the Goode, and before; her 
Return is burnt, the Inſurens arg liable... . Map v. Famer, M. 19 Geo. 2. Str. 1243, 
f a Man inſures Intereſt or go Intereſt on voy Ship he ſhall come in from Y. 7.5 3 
beginning from his Embarking, and the Money to be paid, though his Perfon efcape; ot 
the Ship be retaken, and he embarks on S. which ſpringing © peaks he goes on board 
Fr. he arrives in L. but Ship S. fs taken, the Inſufer is fable; and if J. bad got fafe, and 

F. been loſt, he would not have nable. Diet v. Barrel, H. 19 Seo. 2. Str. 1246, 

If a Ship is inſured from one Port to another, but takes in Goods to be delivered to 
Ax third and is Toft before-ſh+ thmbs t the dividing Point of the two Voyages, the Inſurer 
is liable, fox, the Intention, a, deviate does not ac dene him. Faller v. Vilner, H. 
159 Geo. 2. Str. 1249. — n Intereſt, or vo Intexeſt inſured, a Recapture, after being 
in an Enemy +,Faops avails not Inſyrer, Dean v. Bitter, Hi 19 Geo. 2. Str. 1250, 
Coming out of rbour on & Signaland Orders from 'a Man of War, and failing in the 
Peet for ſome Time, andthere;tbleo,/ wangh unable to die Orders from the 
Men of Mar, is failing; with,Convoy: Ren 49 Seo. 2. Str. 1250. 
= big and Freight, 7175 d "png he, bip ie loſt whilſt carcening, before thi 
Cargo is put on boy the oh is labs for the Ship only, and not for the Freight ſhe 
might ave ratned, i et i. Tongs v. Vun, E. 1g Ge. 3. S. 1051. 
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Ottomry, or Fænus nauticum, is ſo called from the Bottom of the Ship, Molloy 294. 
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1. 4 Part being put for the Whole; and is in Nature of a Mortgage of a 5 Co. 70. 
Iz | 


pe by which the Mortgagor, or Obligor, in Conſideration of a Sum of in. 153. 
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eee ene een, SES Þ ers N n 3 5 is 
Stat. 14. Geo. 3, e. 48. No. Iaſurance ſhall be made on Lives, or other. Event, but by. 
Perſon” having Intereſt. therein, ,whoſe Name muſt be. inſerted; and be can jecoyer no. | 
more than his Intereſt amoants to; This extends not to | bona fide Inſurances on. Ships or. 
| Goods———lf the Crew force the Maſter to go out of the Courle of the Vo age; to carry 
a, Prize- taken into Port, it is bot Barratry, nor ſuch a Deviation as will diſcharge the . 
| — — = ien, H. Pa Geo. 2. rg. emer On Haan of Ship war- 
ranted to depatt wit Convoy, ſhe may go to the Place appointed for; the general Convoy. 
for that Trade (as from the l at the Hazard of ho 1 Gordon E 
Morley, Campbell v. Bordics, H. 20 Geo, 2. Str. 1265.—lf a Policy of Ioſuratce Yiffers from 
the Label, i, e the Minute of the Agreement entered in a Book, and figned by the Toſuret 
and ee e made agreeable'to it.  Mottewx v. Landon yrance Cen- 
pany, M. 1730. 1 Atkyns 645. If a Ship at Bengal is inſured in Longan from her. 
Arrival at Fort Saint George, it means her firſt Arrival there in her hotmeward-bound, 
Voyage. Lid. If a Ship ſo infored, being arrived at Fort Saint George, is ſouud 
leaky, aud is ditected by the Governor to go to Bengal to refit, and is Joſt in returnin 
from Bengal, it is a Loſs during the Voyage, and according to the Adventure intended 
to be inſured. 1314. If a Ship is: inſured at and from a Place, whilft ſhe is there | 
preparing for the V Nabe the Inſurer. is liable; but if the Voyage is laid aſide, nd | | a iſ 
the Ship, hes. there ſeveral Years, with the. Owner's Privity, the Inſurer is not liable. | | =_ 
Chitty v. Selwin, T. 1542. - 2 Atkyne 359,——On Inſurances of Houſes againſt Fire. | | mi 
it is neceſſary the Party ivjured hould-haye-an Intereſt in the Houſe, at the Time the 
Policy is made out, and at the Time — Why therefore N Leaſe of - 
Houſe is expired, and after the Fire happens, the Inſured's aſligging the Policy does not 
oblige the Inſurers to make good the Loſe to the Landlord, the -Affignee. Sadlers Com- 
| v. Badcock, P. 1743. 2 Atkyns 554.——Policies of Aſſurance againſt Fire are not 
aſſignable in their Nature, nor intended to beaſſigned from one Perſon to another, with- 
ont the Conſent of the Office. 161. If a Ship inſored is taken, retaken, and, no Perfou 
appearing to give Security, condemned and ſold, the Moiety paid the Recaptors, and 
the other Mojety remains with the Officers, of the Court, and the r/ared recovers on the 
Policy z/ Chancery will not zeſtrain him from, proceeding, for the Whole, if he offers to 
rg be the Salvage to the Iaſurer. - Pringle v. Hartley, M. 1744. 3 Atkyns 198. 
The Inſurer, after Satisfaction made to the Aſſured, ſtands in his Place as to the Goods, 
Salvage,. and Reſtitution, and is intitled to a Share of Prizes taken by virtue of Letters 
of Repriſal. Randal v. Coclran, T. 1748. 1 Vezey 98.——lf a Privateer is. inſured to 
cruiſe for three Months, aud is A ee Enemy, and retaken before the is infra præ. 
fidia boſlis, carried into a neutral Port, and ſentenced to be reſtored to the Owners on 
paying Salvage, yet it is a total Loſs 40 the Inſured. [Pond v. King, H. 21 Geo. 2. | | =_ 
Wal 191.——Policy of Aﬀurance againſt Fire, with Proviſo not to be liable if burnt | # 
by Invaſion by foreign Enemits, er am military or uſurped Power whatſoever ; a Mob riſes 1 
on Acciount of the Dearneſs of Proviſions, the Proclamation. 18 read, Mob diſperſcs, ano- | 
ther ariſes and burns the Houſe ; this is not an uſurped Power within the Proviſo. Drink- | ml 
Water v. London Aſſurance,, M, 8 Geo. 3. 2, Will. 363.——If it is uſval, prodent, and | . 
for the Benefit of all concerned, to take out the Furniture, Tackle, c. of a Ship, and | = 
put them in a Warehouſe on Land at à certain Place, (as on the Sand banks in the Liver | 
of Canton) while ſhe refits, and if they are there burnt, the Inſurers are liable. Pally 
v. Royal Exchange Aſſurance, P. 30 Geo. 2, 1 Bur, 341.——Double Inſurance is where 
the ſame Man is to receive two Sums inſtead of one, or the ſame Sums twice over for the 
ſame oſs, by reaſon of his having made two Inſurances on the ſame Goods or Ships; 
but every Caſe 1 there 200, 28 Inſurances is nn a double og hay > Godin v. 
London Aſſurance Company, H. 31. Geo. 2. 1 Bur. A. at Saint Peterſburg, is 
' indebted to B. in London, who ſends a Ship for 1 makes Inſurances 2 Fenda 
Goods, but not Bill of Lading, 'direts Inſurances to be made, which are done accord- 
- ingly ; 4: indorſes the Bills of Lading to C. of Mo/cow, who orders Inſurance for the 
| Whole, which is done with D. the. Whole is loſt ; C. ſhall recover the whole Sum of D. 
. and if C. is any ways intitled under the Inſurances made by A. or B. D. ſhall ſtand in his 
Place. This is ſtill ſtronger, if D. was apprized that there might be another Inſurance. 
| {hid.——As between Inſured and Inſurer, a Ship is loſt by the Capture, and the Inſurer 
muſt indemnify the Inſured as to the Loſs actually ſuſtained ; and he ſhall ſtand in the 
Vor. III. 5 7 n Place 
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but in caſe the Ship he laſt, then the Obligee, or Moptgager, to loſe the 
ling to the Contition ö che Bond 4s theſe Kind of 
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Place gf /the Inſured, in caſe of Recapture or Abandonment... 75 v. Withers, A. 92 


. Geo, 2, 2 Bur, 683,——Generally, but not univerſally, on a Capture, the Inſured 


| 1 | ee * l 
as ſudden Eſcape, ot immediate” Rapſpm, it is '6nly an average; Loſd. TH- Te 
Inſured in ho Cue is obfiged to abandon . 12. — fle cannot tufn what in e Nutyrs 


Enemy*s Hands, is retagen, brought to Exgland; ſhe could gt procbed without: com 
to refit, 1 ed] 


2 gngs prives 32 e eee uct ace praittone a writ Liſe, pas 


—— The Duty ariſes on the "Ship's Arrival and 5 Cargo, the Inſured bas 
then a Right to Satisfaction, to be paid ſuch Proportion of th 


e of Sugar undama d Is 


not recover  Weolman v. Myilmgn, T. 3 Geo, J. 3 Bur. 1 419. — If there are Articles of 
Agreement, that whey any Ship wherein any Member has 2 loft; the Reſt all 


ſer to pay 5007. if Loſs happens, and has not given Notice of ceaſing to be a Member, 


Storm, the Inſured cannot recover. 16/4 -In Inſurances on Fa- ud Ships; it is 
not neceſſary to diſclofe that there has been a new Agreement to detain 2 'Ship a Year 
longer in the India, than the enlarged Time provided for by the Charter- parey ;; for 
this is the Courſe of that rade, which the Under writers are preſunſed to know); and 
this Detention, and iis Conſequences, are Part of the Riſque" they inſure. Saluadbre r, 
Hopkins, Heaton v. Rucker, and ſeven more Cauſes. F. 5 Geo. 3. 3 Bur. 1707. 
A warlike Fort may not be infüred by the Governor; but a nominal Fort, really a Fac- 


tory, and only defenſible _— Natives, may de inſured by à Governor, who is 
a Merchant, and not a 'Miticary-man. Curten v. Boehm, P. 6 Geo. 3. 3 Bur. 1905. 


'——Such Inſurance is good, tho“ the Infured does not diſeloſe ſuch Conditions of tke 


Place as do not affect the Riſque inſured againſt ; nor bis Speculations, that the Enemy 
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abi, if the Ship comes home ſafe, A. Mall have 160 l. and that if he do 4 
tom of Merckants, becauſe of the great Perils at Sea, and both Prip 
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a in ſd calleg, Where the Maſter takes up Money by way of Lom, Seer the Ship, je 7 


bene, *Kes! of the Ship for Jeoutity-of f ”ayment. "LOR 
Ae 4 8 1 VI 50 4 390 1011. £ 1210 12 jt | 5 8 
” A whats 4 leads B. ab to frei 2 Ship abroad, and of 14056 2 Rol, _ 


not, that he ſhall loſe the 1007. this is not Uſury, but good by _— Cyſ- 


Cro, _ 


cipal 
and Intereſt run the ſame Hazard of being loſt; but if the r e, 


ſecured, and the Intereſt only 812 on an Hazard, if it be more than i is 711, 
lawful, iis Uſury = THAT JOE 0K FFF . Con- 


Q 
. Colour of N e to evade che e Starure of View, it will be uſurious, 4 Com. Dig. 5 ; 4 py 


2 


4 JT —_— > 17 2 475 


55 * 
* 1 2 


80 * the n Xs a . was, WW. if the Obige gor, or Lev. 54. 

the Ship, or the Goods, return ſafe, then to pay more than the legal In- Sid. 27. 

tereſt; this was adjudged good by the Cuſtom'of Merchants, though it 

depends on many Contingencies; and though the Obligee may be ſaid to 

run little Hazard; and though any of the Contingencies become im- 

_ Poſſible; as if the Obligor die before his Return, Sc. yet the Bond re- 

mains payable, contrary to the- general Rule of Law in ſuch Caſes; for the 

Law ſupplies thoſe Words, which ſhall firſt happen, and forecloſes the Elec- 
tion of che Obligor, and gives it to the dro, om te take his, on pie hs, 1886 
"Comin encies ſhall firſt happen. Fake; 
1 —— entered wah 4 ene Bond of Bomamiry to pay : ger ach- Os 
Sas 30 l. che Shi N from Holland 40 the Spar b. . . 
and ſo to return for E ſhe periſhed, the Defendant, was to loſe «10 
his '501, She went aocordidigly to the $paniſo Ilanda, took in Moors at 
Afriet, and upon that Occafion went to Barbadoes, and then periſhed at 
Sea; the Plaintiff, being ſued on the Bond and Penalty, ſaught Relief in 


Equity, pretending that the (a) Deviation was -of COIN z ws . Hill 
was diſmiſſed, ſaving as to the Penalty. 55 9% (ts "Y 


Voyage, and 


0 aſter laſt; WN who! bad lent Mouy 75 her: Hal, ls notre. . er tne Skin. 


on ] 


SN — 7 into a Benbwbip esd, ey he bound himſelf in Con- Ves, 264. 


A of 400 J. as well to perform the Voyage within fix Monchs, as Degler wo, 


7D "at the fix Mopths End to pay the 400 l. and 401. Premium, in caſe the he Pele 


Veſſel arrived ſafe, and was not loſt in the Voyage; and it fell out, that 
J. S. never went che Voyage, whereby his Bond became forfeited; and he 
referred à Bill to be relieved, and in regard the Ship lay all along in the 
pt of London, ſo that the Defendant run no Hazard of loſing his Prin- 


3 _cipal; the Lord Kee er decreed, that he ſhould. loſe the Premium oF» J. 


aud be contented wich his ordinary Intereſt. 
A Part-Owner of a Ship borrowed Money of the Plaintiff upon a Bot- * e 5 
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might make chem Vic N unable to a ERR nor that the 3 N | 
to attack them the Year before, 1bid.——lf the Inſured conceals from the Under-writer 
_ any. Circumſtance that increaſes the Riſque, the Policy is void. 15d. Af the Under-. 
writer infures a Ship as on her Voyage, which he privately knows is arrived, an Action 
lies to recover the Premium from him. Bid. Facts only, not Speculstions, are to 


de diſcloſed. "Bad. Ihe Inſured need not tell the Under-writer what he aul 
- _ known, what be ought to know, what he takes | Iren himſelf the e of a or whos +þ 


" he e bring informed 15 is. 
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then going in the Service of the Eaſt-India Company, and the Eaſt. Indis 
Company broke up the Ship in the Indies; the Owners brought their Ac- 
tion againſt the Company, and recovered: Damages, but they did not 
amount to a full Satisfaction; and the Obligee brought his Bill to have his 
55 proportionable Satisfaction out of the Money recovered; but his Bill was 
diſmiſſed, and he left to recover as well as he could at Law; the Court de- 
claring, that they would never aſſiſt a Bottomry-Bond, which carried an 
5 e Nen lagelt oft ne 99 
19 Gee. 2 Regulating Inſurance on Ships belonging to the Subject of Great Bri- 
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3 tain, and on Merchandizes or Effects laden thereon. 
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1. Of the Nature and different Kinds of Bills of Exchange and 


negotiable Notes. 


"= f :3blog 
For the Au- HE Cuſtom of Merchants, in Relation to Foreign Bills of Exchange, 
tiquity of Ex- ſeems to have prevailed Time out of Mind; and was at firſt introdu- 
change, wide ced for the Expedition of Trade and its Safety, and to prevent the Expor- 


2 4 tation of Money out of the Realm; and hath therefore been always counte- 
— the nanced and encouraged, as a Matter of great Eaſe and Advantage to Trade, 
true Meaſure and is now become Part of the Law of the Land; and as Bills of Ex- 
of Exchange change are eſtabliſned merely by the Cuſtom of Merchants, and for their 
15 parpropari, Benefit; ſo their Rules and Cuſtoms are allowed to preſcribe their Form 
or Value for | Is . 70 | 5 * | 

| Yatue, and ſeveral Properties, as to their creating Engagements on the Parties that 
Molloy 274. are concerned in them. K * ooo Ci e hae 
Where the 5 3 1 GE IS, 

- King of Portugal lowered his Coin, this not to prejudice the Drawer here. That originally there 
could be no Exchange, without the King's Licence. Molloy 274. | r 


1 


Rol. Abr. 6. By this Cuſtom, if a Merchant abroad draw a Bill on a Merchant here, 
Ero. Jac. 306. or vice verſa, requeſting him to pay a certain Sum of Money, and the Drawer 
Cro. Car. 30 f. (rs his Name to it; this amounts to a Promiſe to pay, and ſubjects him, 
though but a collateral Engagement, to an Action on the Non- ayment. 

Cro. Car. And if the Drawee, or he on whom the Bill is drawn, refuſe to accept 
301. it, or, having accepted it, refuſe to pay it, the Payee, or he in whoſe Fa- 
vour it is drawn, may. proteſt it, and ſhall recover againſt the Drawer, not 

only the principal Sum, but likewiſe all Intereſt, Coſts and Damages, by 

Reaſon of the Proteſt or Refuſal of Acceptance, or Payment of the Money. 


e . But though the Cuſtom of Merchants, in Relation to Bills of Exchange, 
Renew ver, be eſtabliſhed by the Common Law, and ſuch Bills, being Securities for 
Arten. Money, are of great Credit among them; yet are they not allowed to be 
_ 34 Securities of as high a Nature as Bonds or Specialties; and therefore it hath 
8 LI been adjudged, that a Bill of Exchange is within the Statute of (a) Limi- 


4 Mod. 105. tations, and muſt be ſued for within ſix Years after it becomes payable, 
Holt427-pl.2. FVV IO V . eig 
(a) Nor are- Bills of Exchange, for Value received, ſuch Matters of Account, as are intended by the 
Exception in the Statute concerning Merchants Accounts, Carth. 226, But for this, wide Tit Limita- 
tions of Aftions, "i CRE 4 5 e 1255 eee 
vide Head of Alſo a Bill of Exchange is to be conſidered as a ſimple Contract Debt 
Executors and in a Courſe of Adminiſtration, which an Executor or Adminiſtrator cannot 
| Adminiftra- diſcharge before Debts by Bond, withogt being guilty of a Devaſavit. 


1071. 
| * 


It 
ot 


8 


ess if a Merchant in London draw a Bill of Exchange on his CorreſSon- * Page 604 


dent in Newrcaftle, in Favour of J. S. and the Bill is refuſed, and J. §. dies Carth, 47 7 


Dur bam, cannot bring an Action, on the Cuſtom of Merchants, againſt the e qr 

Drawer, and lay the ſame in London; for that a Bill of Exchange is not TE 392. 
equal to 4 Bond or Specialty. which are the Deceaſed's Goods, where they 

happen to be at his Death, but is a ſimple Contract, which follows the Per- 
ſon of the Debzor, and makes Bone notabilia where the Debtor reſides; and 

therefore Adminiſtration ought to have been taken out in Londn. | 
Alſo this Cuftom ſhall not prevail apainſt the Privilege of Infants, fo as Carth. 160. 

to bind chem . and — it hath been adjudged, that if an In — ver. 
draw, a Bill of Exchange, Infancy is a good Plea in Bar to an Actibn r O. n 
e Mts: 5. 0) got tf Oo Or i may 


inteſtate, bis Adminiſtrator, on Letters of Adminiſtration taken out in Teoman ver. 


be given in 


+ /* "Evidence on the general [fue: 


Bills of Exchange ate uſually drawn payable on Sight, ſo many Days af-,Molloy 236, 
ter Sight, or after Date, or on ſingle, double or treble (a) Uſances; and it (% An Uſance 
is frequent to draw two or three for the ſame Sum, and of the ſame Date. es er can 

> aan nt 0 a5 TO RL e LL 55 nrg. regularly a 
for fear of Loſs or Miſcarriage, which carry a (3) Condition with them. Month. Mot- 
Y | enen i; CELLS E 8 e 12 ; v5 # b 125 ö | Show. 317. 
Holt 113. pl. 44 12 Mod. 15.— Bat yet varies according to the Cuſtom of particular Countries ; and 
therefore, where the Plaintiff declared on a Bill of Exchange drawn at An flerdam, payable at London, at two 
Uſances, and; did not ſhew; what che two Uſances were, Judgment was given ſor the Defendant; for the 

Cour t could not take Notice of * 5 Uſances which varied, being longer in one Place than in another. 
84 K. 131. E F Buckley ver. Cambell, ) Therefore, if there are. three Bills for the ſame Sum, 
and an AQ on is brought on one of them, and the-Plaintif declare, that the Money in Billa predic 
mentionar" isnotipaid 7 this is ſufficient without averring t, chat it was not paid on the other Bills, be- 
cauſe the Sum is the ſame in all the Bills, Carth. 510. Salk, 130, pl. 14. adjudged; See 2 Ld. Raym; 
810. 3 Salk; 400. pl. 2. 7 Mod. 30h. e 
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_ Inland Bills of Exchange ate thoſe drawn by one Merchant refiding in 6 Mod. 2g, 
one Part of the Kingdom, on another reſiding in ſome City or Town with. 80. 


p . 11 #4 i 6 Gets 
4 < * 1 4 — 


io the fame Kingdom , abd theſe alſo, being found uſeful ty Trade ane 
Commerce, have been'eſtabliſhed on the ſame Foot with foreign Bills; but. 


at Common Lai they differed from them in this, chat there was no Cuſ- 


tom of proteſting them, ſo as to ſubje& the Drawer to Intereſt and Da- 


* e \ 


mages in caſe of Non-payment, as there was on foreign Bills. 


To temedy this Inconvenience, by the 9 & 10 ,. g. Zap. 17. reciting; 
that great Damages and other Toconvetiencles do frequently happen in the 
Courle of Trade and Commerce, by Reaſon of Delays of Payment ane 
other Neglects on Inland Bills of Exchange, it is etiacted, That all and 
„ every Bill or Bills of Exchange, drawn in, or dated zt and from any, 
„trading City or Town,” or any ocher Place, in the Kingdom of England, 
«Dominion! of F/zles, or Town of Berwick upon Tweed, of the Sum of 
« 5. 'ox, upwards, upon any Perſon or Perſons of or in London, or any 
„ 'othet trading City, Town, or any other Place (in which faid Bill or Bills, 
« of Excttinge, ſhall be acknowledged and expreſſed the faid Value to be 


received, and is and ſhall be drawn payable at a certain Number of 


« Days, Weeks, or Months after Date thereof; that from and after Preſen- 
tation and Acceptance of the ſaid Bill or Bills of Exchange, (which Ac- 
<< ceptance ſhall be by the under writing the ſame under the Party's Hand 
« ſo accepting) ; and after the e of three Days after the ſaid Bill 


Vox, III. 1 
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« or Bills ſhall become due, the Pariy to whom the ſaid Bill or Bills are 


made payable, l Agent or Aſſigns, may and mall Saule the 
„ aid Bill or Bills to be proteſted by à Notary Public, and in Defaylt of 
4* ſuch Notary Public, by any other ſubſtantial Perſon of the G own. 


* or Place, in the Preſence of two or more credible Witneſſes; 


efulal or 


* 


Neglect being firſt made of due Payment of the ſame 150 0 roteſt 
aig. 


Page 604 


< ſhall be made and written under a fair written Copy of the ſaid. Bill of 
Exchange, in the Words or Form following: Know all Men, that 
J A. B. on be Day of. . 441 the, uſual Place of Abode of 
the ſaid . have demanded Payment of the Bill, of which tht above is 
tbe Copy, which the ſaid. did not pay; wherefore I the ſaid, 


do hereby proteſt the ſaid Bill, dated at this Da ef, 


Which Proteſt, ſo made as aforeſaid, ſhall within 14 Days 2 


ein e 
14 Days after making 
4e thereof be ſent, or otherwiſe due Notice ſhall be given thereof to the 


Party from whom the ſaid Bill or Bills were received, who is, upon pro- 


* ducing fuch Proteſt, to repay the ſaid Bill or Bills, together with all In- 
e tereſt and Charges from the Day ſuch Bill or Bills 15 protelted, for 
„ which Proteſt ſhall be paid a Sum, not exceeding the 


Sum of Six-pence; 


and in Default or Neglect of ſuch Proteſt made and ſent, or due Notice 


7 0 
iS 


2 given within the Days before limited, the Perſon fo piling or neglecting 


thereof, is and ſhall be liable to all Coſts, Damages and 
do arid ſhall acrue thereb ß. | 
Provided nevertheleſs, that in 


ntereſt, Which 


EA 6991 e bol ey 44 14 et 1 ert 
ſe any ſuch Inland Bill or Bills: of 


Exchange ſhall happen to be loſt or miſcarried within the Time before 
Limited for Payment of the ſame, then the Dtawer of rhe fai Bill or 
„ Bills is and ſhall be obliged. to give another Bill, or, Bills of, the ſame. 
Tenor with choſe firſt given, the Perſon or Perſons, to whom they are 
„ and ſhall be ſo: delivered, giving Security, if demanded, to the ſaid 


« Drawer, to indemnify him againſt all Perſons' whatſoever, in caſe the 


. + ſaid Bill or Bills of Exchange, ſo alledged to be loſt-or miſcarried, ſhall 


-  < caſe, upon preſenting any 


« be found again.? 


* 44 — — — 


e a 1% e eee nnn eee 
But this Statute was deficient, in that it had no Effect, unleſs the Party, 


on whom the Bill was drawn, accepted it, by underwriting the ſame, which 


1 


few or none cared to doo. 
To remedy which, by the ; £9 4 Ann. cap. 9. it is enacted, That in 
uch Bill or Bills of Exchange the Party or 

uſe 2 


#* 4 


.. <, Parties, on whom the ſaid Bills ſhall be drawn, ſhall refuſe. to accept the 
fame by underwriting the ſame as aforeſaid, the Party to whom the ſaid 


Bill or Bills are ing payable. e eryant, Agent or Aſſigns, may, and 


ſhall cauſe the ſaid Bill or Bills to be proteſted for Non-acceptance,, as 
in Caſe of foreign Bills of Ex hange z any. Thing in the ſaid Act, or any 


e other Law to the contrary notwithſtanding, for which Proteſt there tha 
2 paid 2 5. and no more. 755 e 


Provided, that no Acceptance, of any ſuch Inland Bill of Exchange 
< ſhall be ſufficient to charge any Perſon whatſoever, unleſs the ſame be 
“ underwritten or indorſed in Writing thereupon; and if ſuch. Bl Lbe'nor 
e accepted by ſuch Underwriting or Indorſement in Writing, ao Drawer 
of any ſuch Inland Bill mall Fun to pay any Coſts, Damages ar In- 
« tereſt thereupon, unleſs. ſuch Proteſt be made for Non-acceprance, thete- 
„e of, and within 14 Days after ſuch Proteſt the ſame be, ſent, gr ather- 
« wiſe Notice thereof be given to the Party from whom "he Bl "was: 


* 


68 0 0 


8 n whom the Bll yas re- 
& ceived, or left in Writing at the Place of his or her.uſual Abode;: and if 
e ſuch Bill be accepted, and not paid before the Expiration of three Days 
« after the ſaid Bill ſhall become due and payable, then no Drawer of duch 
« Bill ſhall, be compellable co pay any, Coſts, Damages or Intereſt thereup- 
.* on, unleſs'a Proteſt, be made. and ſent, or Notice thereof be given in 
e Manner and Form aboye- mentioned; nevertheleſs. every Drawer of 


f 


#4 «* ſuch Bill ſhall be liable to make Payment of Coſts, Damages and Intereſt 


J © upon 


Merchant and w Perchandbse, 


cc -gpon ſuch Inland Bill, if any one s Privet * 3 for Ne or 


6 n chereof, or Notice thereof be ſent, given or left, as afore· 
6c al 


. Provided, that no. ſuch. Proteſt Mall be neceſſary, either for Non- 


— 
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yy 
— 


1 acceptance or No on- pay ment « of : any Inland Bill of Exchange, unleſs the 
| Value be ack nowledged and expreſſed on ſuch Bill to be received; 


« and unleſs ſuch Bill pe drawn, for the Payment of 201. or "upwards, | 
by . and that the Proteſt, hereby required for Non- acceptance, ſhall be Page 605 
“ made by f ſuch Perſons, as are appointed by the above Statute | 9&0 
ce 2, cap. 1 : 
"Eng it is "Boy enacted by the ſaid Statute ; & 4 Ann. cap, 9. That 
« if ; any Perſan doth accept any ſuch Bill of Exchange, for and in Satis- 
faction of any. former Debt, gr. Sum of Money formerly due to him, the 
(ame ſhall be accounted and eſteemed a full and complete Payment of 
6 ſuch Debt; if ſuch Perſon, accepting of any ſuch. Bill for his Debr, doth 
6 * ot. take his due Courle to obtain Payment thereof, by endeavouring to 
2 750 et the ſame accepted and paid, and make his Proteſt as aforeſaid, eithet 
ar: Non. acceptance or Non- payment thereof. E 
Provided, chat nothing herein. contained ſhall extend to diſcharge any th 


4 Remedy that ; any. Perſon RL have againſt the e e or In- 


e dorſor of ſuch Bill +. 


* 
1 {i 33s + how 


oy 4Bills of Exchange how chargeable Poſt a babe, fees Geo. 1. e. 21. 6 51, = 5 
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mods 246 . Of, promi 40 45 vai Nn. 8 "nt 8 a 
ty 30 x06 Anjean 2. z 58. 
Fbe . of der ad. Neceſlity of. Paper Crentic, put Banken, and Salk. 24. pl. 
others upon an Expedient of bringing promiſſory Notes within the Cuſtom 8. 129. pl. 
of Merchants, and making them negotiable, as Inland Bills of Exchange; op * 4 
but this; the Judg es, would not admit of, promiſſory Notes being ond con- hug aym. 
ſidered, by the —— Law, aß Eyidentes pf a. Debt. and nor; aſſignable 6 Made. 29. 
or negotiable in their own Natu fe. d 0 its er 
But it being found neceſſary to make ale of, this. Kind of Credit, by the 


(a) 3 & 4. Ann. cab. 9. reciting, that whereas it hath been! held, chat (a) Made per- 


S* 7 


Notes in Writing ſigned by the Party who makes the ſame, hereby ſuch * by the 
Party promiſes to pay unto any other Perſon, or his Order, any Sum of 7 ons c. 25. 
Money therein mentioned, are not aſſignable on indorſible oyer within the * 
Cuſtom of Merchants to any, other Perſon; and that ſuch Perſon, co whom 


the Sum of Mogey mentioned in ſuch Note is payable, cannot maintain an 


Action, by the Cuſtom of Merchants, againſt the Perſon who firſt made 
and ſigned the ſame; and that any Perſon to whom ſuch Note ſhould be 
aſſigned, indorſed, or made payable, could not, within the faid- SRC of 


Merchants, maintain any Action upon ſuch Note ' againſt the Perſon wh o A Promiſe 0 


firſt, drew and ſigned: the ſame ;. therefore to the Intent to encourage Trade ＋ cer * 
and Commerce, which will be much advanced, if ſuch Notes ſhall have the Contogency, 
ſame Effet as Inland Bills of Exchange, and ſhall be degotisted in Jike is not within 
Manner, it is enacted, That all Notes in Writing, that ſhall be made 3 
wid and bene LA ay Perſon or Ferre Bay, Politick or Cor orate, ot by 2 dies os As 


20's 4 - 170 4 he pay to A. for 
10 0 M e n &/ Value receiv- 
ed, is bie the Statute, tho without the Word . Order.” Sel. Caf, Evid. 18. Sq one payable two 


Moaths after. a Ship aid. off. Stra. 24 One to pay oo. to B. or 9 in three good Zaſ-India 


Bonds on the 28th of November following, is nor within the Stattre. Eaft. 1 Geo, 1. Moor? ver Van- 
kate in C. B. but a Note payable ſo many Days after the Death of the Dees“ Färber is. 2 Stra. 1217. 
But Note, in the Name of teuo, Agned by one only, to pay on the Death of G, H. Provided he leaves 

ither of us ſufficient to pay the ſaid Sum, or if we ſhall be otherwiſe able to pay,” is not negotiable, 
Bur r. Rep. 325, 326. A Note given to an Infant, payable when he mall come of Age, and ſpecifying 
the particular Day, is a good one, Bur, Rep, 227, 228. But to deliver up Horſes Bia Wharf, and to 


y Money is not. 2 Stra. 1272. To pay for the Debt of another is. Stra. 264. 80 to pay Money, 
Value receives of Premiſſes in Re/emary-Lane, 2 Ld. Raym. 1545. 
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| | | « = Servant of Agent of any Corporation, Banker, Solaris, mw tant 
[| : * or Trader, who is uſually intruſted by hitn, her or them, to ſign fuch 
omiſſory Notes for him, ber or. them, whereby ſuch Perſ + or Perſons, 
| vic 227 'Politick and Corporate, his, her or their Servant ot 8 afore- 
E - | & faid, Joch or ſhall ptomife to pay to any vther'Perſon or Perſons, Body 
* Politick ahd Corporate, his, her of their Order, * Bearer, US 
| | Sum of Money mentivhed in ſuch Note, ſhall tat en ahd tonſttued 
e b Virtue thereof, due and piyable to an ny! Tock Perfon or Per- 
| * ſons; Body Politick and Corporate, 5 drone the fame is thade' payable ; | 
* and alſo every ſuch Note pay able to any Perſon or Perſons, Body Poli. 
« tick k corporate, his, ht pk their Order, ſhall be aſſignable or indor- 
« ſible oper, in the fartie Manner as Inland Bills of Exchange are or thay 
« be accordin to the Cuſtom of Merchants; and that the Perſon or Per. 
* fons, Body Polirick and Corporate, to whom ſuch Sum of Money i is or 
„ ſhall be by ſuch Note made payable, ſhall and may maintain an Action 
« for the ſame in ſuch Manner as he, ſhe or they mij 5 upon an Inland 
Bill of Exchange, made or drawn according in the Cuſtom of Merchants, 
Page 606 © * againſt. the Perſon or Perſons, Body Pokrick and Corporate, who or 
«* whoſe Servant or Agent, as aforeſaid, ſigned the fame; and that any 
« Pperſon or Perſons, Body Politick and Corporate, to whom ſuch Note 
e that is payable to any Perſon or Perſons, Body Politick and Corporate, 
« his, het or their Order, is indorſed ör afligned,- or the Money therein 
mentioned, ordered to be paid by Indorſement thereon, ſhall and may 
4 maintain his, her or their Action for ſuch Sum of Money, either againſt 
es, e the Perſon or Perſons, Body Pofitick-atid Corporate, who or whoſe 
| « Servant or Agent as aforeſaid ſigned ſuch Note, or againſt any of the 
* © Perſons that indorſed the ſame, in like Manner as in Caſe of Inland Bills 
I * of Exchange; and in every ſuch Action, the Plaintiff or Plaintiffs ſhuN 
feccpver his, her or their Damages and Coſts of Suit; and if fuch Plaintiff 
er Phintiffs ſhall be nonſuited, or a Verdict be given againſt him; her or 
them, the Defendant or Defendants ſhall recover his, her or their Coſts 
« againſt the Plaintiff or Plaintiffs; and every ſuch Plaintiff or Plaintiffs, 
« Defendatitor Defendants reſpeRively recovering, may ſue but Execution 
e for ſuck Damages and Coſts by Capias, Fieri facias, or Blegit,” © | {| 
2 And ie is further enacted by the ſaid: Sratute, That all and every ſuch 
«4: Aﬀtions Mall be commenced, ſued and brought within ſueh Time,'as'is 
1 1 „appointed for commenting or ſuing Actions upon the Caſe,” My the Sta- 
| tete an ae. cap. 16. fe. 3. of Linitaniou ns. 
1 | Provided, that no Body Politick or Corporate ſhall” dub Power, by 
« Virtue of this Act, to Iſſue or give out any Notes by thernſfelves or their 
* .Servants; other than” ſuch as they 8 date iſſued,” If- this Aet has 
«© rjever been made“ cpr Peg 
Tris. 6 Ann. R bath Been adj judged, that a Note wrote! che Plain; and fabſcribed 
4þ ver. Ba. by the Beenden, is a Note made and figned by che Defendänt within this. 
. iN E. Act; for che he ap! or Subſcribing is the Sand and woos "wag de 
5 | Miking Wooly: the mechanical Part of it. ! 
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14. Ray Writing, and drawn bythe Party, or thoſe having legal Authority from 
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As to the Form of the Bill, it is ſaid, chat the ſame Strictneſs and 10 Mod. 27 
Nicety are not required in penning of Bills current between Merchant and See 2 Ld. 


Merchant, as in Deeds, Wills, S. on the other Hand, it may ha Raym. 397. 
that a Writing may haye the Form of a Bill of Exchange, and 50 be Gilb. Caſ. 94. 


8 


N * 1 E AY Is |, a $ „ | 
As if A. draw a Bill upon B. in this Form, Sir, yon are to pay 8. S. pics 
ſo much of the Money belong to. the Governors and 2 of 5b — = pol 
Miners, &e. this is no ſuch Bill of Exchange as will intitle S. S, ro an Ac- Hale, in B. R. 
tion againſt the Drawer on the Cuſtom of Merchants; for it is only a Di- adjudged. 
rection or Appointment to the Caſhier to pay the Money, and that out of a * 1 
particular Fund, and doth. not anſwer the Neceſſity of Trade, not being a 1361 
negotiable Bill, or made indorſible over; and charging the Drawer on ſuch ; 
a Note, would be liable to this further Inconveniency, that hereby every 
one, who gives his Steward an Order or Authority to pay Money, might 
be: charged for Non payments” . hop abies ben | 

So a. Bill drawn by A. upon 8B. requiring him to pay C. 5.1. every RD 
Month out of the Annuity, or + FA of the ED no Bill 1 : prong 
of Exchange, nor the Drawee liable, though he accepted ſuch Bill; for it ver. Lacier, in 
concerns neither Trade nor Credit, but is to be paid out of the growing 0 K. adjadg- 
* Subſiſtence of the Drawer; ſo that if the Party die, or the Fund be taken * P ee 
away, the Pay ment is to ceaſe and determine. 0 For” —4 


5 | 745 tres e TH] TON, FRED 1 2302. N 
Also it hath been reſolved, that if A. give a Note to B. for the Payment , Mod. 24. 


of a Sum of Money when he the ſaid A. ſhould marry ſuch a one; B. cannot Comb. 227. 
bring an Action on ſuch; Note, and declare as on à Bill of Exchange, ſetting S. C. Peagſs 
forth the Cuſtom of Merchants, c. for that in Truth there is no ſuch ver. Garret. 
Cuſtom, being only an Agreement founded on a Marriage-Brokage, and to 
pay Money on a collateral Contingency; which Contingency cannot be 
called Trading, ſo as to come within the Cuſtom of Merchants. 
But it hath been held, that a Note drawn in theſe Words, 7 promiſe to : 
Account with J. S. or bis Order, for-50 l. Value received by me, 8c. is a good. Paſch.11Geo 
negotiable Note, within the Statute (a) 3 & 4 Ann. cap. 9. and that the Lia, str 
Word Account ſhall be conſtrued the ſame as to pay, and not to render an 629. 
Account as Factor or Bailiff ; and the rather, becauſe he is not only ac. 2 Ld. Raym. 
countable to J. S. but likewiſe to his Order which he cannot be as Packer 1396. * 
or Bailiff, and therefore it muſt be to pay the Money to the Indorſee, or 442 Fraps 
Order of J. S. 7777 ͤ VK... names 2:4. tl ibived. 
| 7 .ͤöͤößWö.6ũÄ0 P ne eee a © 1 7 oh 
Smith ver. Boheme, 1 Geo. 1. that a Promiſe to pay J. S. 70 l. or ſurrender the Principal, is not a negoti- 
able Note within this Statute. 2 Ld: Raym. 1362. Gilb. Caf. 93. See 2 Ld. Raym. 1396. 
So in the Caſe of Appleby ver. Biddolph, a Note in theſe Words, I promi/e to pay I. S. ſ much Money, if 
my Brother does not pay it ewithin ſuch a Time, was held not to be a negotiable Note within the ſaid Statute ; 
. becauſe the Drawer's becoming a Debtor depended on a Contingency, and was not ſo originally. Stra. 
629. 8 Mod. 362. 2 Ld. Raym. 1396. 4 | es _ 


It hath been reſolved, that a Bill of Exchange drawn by a Gentleman, Carth. 82. 
who is no Trader, ſhall notwithſtanding make him reſponſible within the ow 1. 
Cuſtom of Merchants; for otherwiſe Perſons of Diſtinction travelling gl. 12880 
abroad would ſuffer in their Credit; and it might bring a general Inconve- Comb. 45, 
. niency on Trade itſelf, when it came to be known to foreign Merchants, 152. S. C. 
that there were ſome who, though they took upon themſelves to draw Bills ill reported: 
of Exchange, yet were not liable to the Payment thereof. Os 
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ing once ac- Bill ſhall be paid. Fa. 


Cepted it, can- 
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Merchant and Perchandtze. 


> 4s. 


3. Who ſhall be ſaid liable to the Payment thereof; and therein of 
ſiuing the Drawer, Indotſor or Acceptor. 


(a) That if. It is clear, that (a) every. Drawer of a Bill is liable to the Payment 
ſeveral Praw- thereof, as is every (2) Acceptor and Indorſor; alſo, (c) if there are ſeveral 
ers ſubſcribe, Indorſors of the ſame Bill, the laſt Indorſee may bring his Action againſt 


211 are liable. 


| Molloy 278. the firſt Indorſor, or any of them; for the Indorſement is ua a new Bill, 


(3) And hav- or at leaſt a Warranty, as ſome Books expreſs it, by the Indorſor, that the 


" £ 7 9 * 
7 


WI; 


17 


not afterwards revoke it. Molloy 283. (c)-Skin, 343. pl. 11. Ld. Raym. 181, Stra. 479. 


Molly 273, So if a Bill be drawn upon A. and he accepts it, and afterwards refuſes 
Payment, upon which the Bill is proteſted, the Perſon to whom it is pay- 
able may bring ſeveral Actions againſt the Acceptor and the Drawer; for 
5 | the Proteſt is no Diſcharge of the Accepto . 
3 Mod. 86. But though the Drawer, Acceptor and Indorſor, are all liable, yet the 
Lurw. 880, Party can have but one Satisfaction; yet until ſuch Satisfaction is actually 


882. 


Skin. 255. bad, he may ſue all, or any of them; and accordingly it was adjudged in 
pl. 3. the Exchequer-Chamber, where the Caſe was, An Indorſee ſued the Drawer, 
Co. 4 32.58. C. and had Judgment againſt him; arid he alſo brought an Action againſt the 
Claxton ver. Indorſor, to which the Indorſor pleaded the Judgment againſt the Drawer, 


Swift, but the Plea was held ill; for that the Judgment was no Satisfaction, wich- 


f ag alt the other. F ee AG d 
page 608 And not only the Drawer, Acceptor and Indorſor are liable, but alſo by 
Molloy 281, the Cuſtom of Merchants, if one Merchant draw a Bill which is proteſted, 
6% 85 ir one and ee thereof declare that he, for the Honour of the (4) 
8 for Drawer, will pay the Contents; and thereupon ſubſcribes in theſe or the 


out which the Party could not be barred of the Remedy which he had 


the Honourof like Words, 1 the under-writlen do bind myſelf as Principal, according to 


him who ſub- ihe Cuſtom of | Merchants, for the Sum mentioned in the Bill of Exthange, 
ſcribes for he eobereupon this Proteft is made, &c. this ſhall'as effectually bind him, as if 
che Drawer. be had been the angina Drawer ; and by this the Perſon to whom the Bill 
Carth, 129, is payable hath his Remedy, both againſt ſuch Perſon, as Surety, and alſo 
130. againſt the Principal; but the Principal, or original Drawer, is liable to 
Lut. 196. him who thus ſubſcribes for his Honour. e ä 
10 Mod. 36, If 4, draw a Bill on B. who has Effects of his in his Hands, and B. ac- 
37. cepts the Bill, which is afterwards proteſted for Non- payment, and the Bill 
| is afterwards indorſed to A. the Drawer, he may maintain an Action as 
lIadorſor againſt B. but if there had been no Effects of A.'s in the Hands of 
Z. ſo that the Acceptance was only for the Honour of A. the Drawer, he 
could have no Action; for thereby the Money would be recovered only to 
be repaid again. PE rg rae 
Salk. 126. pl. It hath been held by ſome Opinions, that thoygh an Indorſor be liable, 


6 cont.” that yet, in an Action againſt; him, it muſt be. alledged in the Declaration, 


Salk. 133. that the Meney was demanded. of the Drawer, be being the Principal 


Pl. 10. Debtor, and the Indorſos only a Surety, warranting Payment in caſe the 


Drawer made Default; hut the better Opinion ſeems to be, that this is not 
material, every Indorſor being to be conſidered. as, making a new Bill, or 
Note, on whole Credit alone perhaps the Money was given, and the Drawer 
not at all known tov. the Indorſee ; but it ſeems to be more adviſable to give 

it in Evidence, that there was a Demand on the Drawer, or an Endeavour 

( TheChief to find him out; but this alſo hath been thought by (e) ſome not to 

Jaſtices Holt, be neceſſary, Ma „ 

Raymond and . N | WM bee e e b 

Eyre held, that a Demand on the Drawer was requiſite to be given in Evidence, the Indorſor's Engagement 

being only conditional.— But Parker, Pratt, and King held it not to be neceſſary; ſaid by Lord Hard- 

awicke, Mich. 10 Geo 2. to have been ſo ruled by them at the Sittings; and of the latter Opinion he 

ſeemed to be himſelf; and held it clearly, not to be neceſſary to alledge it in Pleading. | Wh 


2 3 \ 


- Merchant and Merchandtze. 


4. Who ſhall be ſaid intitled to the Money. 

; The Money is to be paid to him in whoſe Favour the Bill is drawn, or Carth. 130, 
to the Indorſee, in caſe it be indorſed over; of which Indorſement it ſeems 

the Drawer, Acceptor and Drawee muſt take Notice at their Peril; alſo, if 

there are ſeveral Indorſors and Indorſees, the laſt Indorſee is intitled to the 


Ik a Bill of Exchange is made payable to A. who indorſes it to B. who Sbow. 163. 
indorſes it to C. which is proteſted for Non- payment; B. may bring an Delers ver. 
Action on. this Bill, notwithſtanding his Indorſement. SES Harriat. 


If A. draw a Bill of Exchange, payable to B. for the Uſe of C. and Cart. 
B. for valuable Conſideration, indorſes it over to D. D. may bring an Skin · 
Action againſt A. the Drawer; and he cannot plead, that the Money pl. 2. 
was extended in his Hands at the Suit of the King, for a Debt due 
from C. for C. being only Ceſtui que Truſt, had only an equitable Inte- 
Lreſt, and no (a) legal Remedy for the Money; and B. is only reſponſible * Page 60g 
in Equity to C. fot the Breach, of Truſt. © ghow.5.8., 


| V 1 8 D en Ewvans ver. 
Cranlington, adjodged, and affirmed in the Excheguer-Chamber. 2 Vent. 309. S. C. adjudoed : it xv. 
pearing that the Bill was indorfed before any Seifure, or Writ of Extent od ou. and that 5 Indorſs. | 
ment on ſuch Bill was good, by the Cuſtom of Merchants, (a) So in Debt on a ſingle Bill made to 
A. to the Uſe of him and B. the Defendant pleads a Releaſe. made to him by B. and on Demurrer it 
was adjudged for the Plaintiff without Difieulry 3) for B. is no Party.to the Deed, and therefore can nei. 
ther fac nor releafe it; but it is an equitable Truſt for him, and ſuable in the Chancery, if 4. will not 
jet kim have Part of the Money; and the Book of Z. 4. cited, that he might releaſe in ſuch Caſe, was 
denied to be Law. Lev. 235. Offy ver. Ward. NY 5 e 
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Indorſement is a Term known in Law, which, by the Cuſtom of Mer- 18 
chants, transfers the Property of the Bill or Note to the Indorſee;; and is Moy bh 
fatty made on the Back of the Bill, and muſt be in Writing; but the bn. 1 
Law hath not a ropriated any ſet (3) F orm of Words, a8 neceſſary to this 2 Ld. Raym. 
Ceremony; and therefore it hath been held, that if a Man write on the 810. 
Back of a Bilt of Exchange, ibis is to be paid 10 J. S. or, the Content of his $ ball, 409. 

Bill is to be paid to J. S. and fets his Hand to it, this is a good .Iadorſe- (b) "An In- 


„ 


EY e Ft daorſement ſet 
. F ö forth in theſe 
Words, Ide Dt ſuper Billam illam content Billa ithas ſolvenu', is ſufficient after Verdict, without ſhew- 
ing that it was ſubſcribed. Salk. 130. pl. 14. The bare Indorſement of a Name' transfers no Property, 
and though it may be filled up at any Time &efore the Note is given in Evidence, yet that has been 
denied after. Theo. Evid, 84. See 2 Str. 1103. 2 Barnes 361. 2 Bur. Rep. 1225. Str. 557. 
Com. Rep. 311, 312. 1 . 


. 


"So if 4 having a Bill of Exchange, writes his Name on the Back of it, Salk: 126. 
and ſends ir to $9 his Friend, to get it accepted, which is done accord- pl 7 mu 
ingly ; A. notwithſtanding his Name, may briag an Action againſt the Ac- 5 * 8 
cepror 3 alrhough” objecked, that che Property Was transferred to J. S. for Molloy 281. 
J. . had it in His Power, either to act as Servant or Aſſignee; and if he 8. P. and, | 

had fifled up the Blank Space, making the Bill payable to him, that would faidto bega, 
have witneſſed his Election to have received it as Indorſee; but that being _ Frogs 
omitted, his Intention is preſumed to act only as Servant to A. whoſe R | 
Name he would uſe only in order to write the Acquittance over it. 

A Bill payable to a Man's Order is payable to himſelf, and he may Salk. 130. pl. 

bring an Action thereon, averring that he made no Order, Cc. wo N 
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Terchant and Werchandtsk. 


Carth. 657. | 80 white a Bill of Fickabds was indorſed in this Manner, Pay the . 
Fiſher ver. tents of this Bill unto the Order of J. 8. who brought his Action as Indorſee, 


9 averring he had made no Order to any Body to receive the Money ; and on 

Demurrer, becauſe that J. S. could not maintain an Action, becauſe the 

\ Indorſement was not to him, but to his Order, the Court held the. Action 

vell brought againſt the Indorſer; and that among Tradeſmen, this Form 

of Iadorſement is commonly uſed, although it is intended to be made Pay- 

able to the Perſon. whoſe Order is mentioned. 8 | 

Salk. 125. As to the Indorſing of Bills, a Difference bas been taken between a Bin 

1 2. payable to J. S. or Beater, and J. S. or Order; that the firſt is not aſſign· 
3 Lev. 299. 


* _ able by the Contract, ſo as to enable the Indorſee to bring an Action, if 
Skin, 365 7 pl. the Drawer refuſe to pay; becauſe there is no ſuch Authority 1155 to the 
1 


A Party by the firſt Contract; and the Effect of it is only to diſcharge the 
Comb. 2044 Drawee, if he pays it to the Bearer, though he comes to it by Trover, 
466. I beft, or otherwiſe ; but when the Bill is payable to J. S. or Order, there 


an expreſs Power is given o an Parry: to” align, and. the, Indorſee may 
mwmmaistain an Action. | * 

Salk. 125. pl. Alſo, though an. Aſignment of 4 Bil, payable to 7. 8. or Benet, be · | 
2.133- no good Aſhgnment to charge the Drawer with an Action on the Billy y et 
Skin. 72 pl. it is a good Bill between the Indorſer and Indorſee, and the Indorſer is . 
"107: e 10 an Action for the e or the Aae een is in Nature of a new | 


IDs... e e ie 
Salk. 1235. So it hath been adjudged, that an ſolbrkee- of a Bill 25 © 7 8.4 or 
pl.2. - Bearer, may maintain an Action zygainſt the Drawer; on ging a ſpecial 
3 Lev. 299- Cuſtom, that ſuch Bill ſhould bind wich which Cuſtom i is oh ound or con- 
feſſed by the Defendant, 22 


* page 610 ® Alſo in Caſes of Bills purchaſed at a Diſcount, "hates is 4d to be this 

Salk. 128, Difference, that if it be a Bill payable to A. or Bearer, it is an abſolute Pur- 
chaſe; but if to A. or Order, and it is indorſed Blank, and filled up with an 
Aſlignment, the Indorſer muſt warrant it as math as if there had been no 


Diſcount. 
Salk. Ih A Bank- Bill payable” to A. & Bearer, being given to 4. and loſt, was 
FR 21 : found by a Stranger, who transferred it to C. for a valuable Conſideration 


Ci. got a new Bill in his own” Name; and per Holt Ch. J. A. may have Tro- 
— againſt the Stranger who found the Bill, for he had no Title; z though 
TOE ent to him would have indemnified the Bank; but A. cannot maintain 
er againſt C. by Reaſon of the Spucke of Trade, which creates a Pro- 
3 — in the Aſſignee, of Bearer. 
10 a 266. A Note payable to a Feme-ſole, or Order, who afrerwitds' marries, 
8 des. Evid, can only be indorſed korn the Huſband,” * may: be indorſed by an (a) Ad- 
ae miniſtratrix. rte a | | : 
os ae. Theo, Evid. 817 Oy — Rep, 128856 - EMIT © r 


It hath been adjud ed, that a 'Bill of Exchange, or promi Note, 
Cant, 466 cannot be indorſed — for Part, ſo as to ſubject the Party to miſſy Ac- 
Cardy. | tions; as if A. having a Bill of Exchange upon B. indorſes Part of it to 
Salk 55. pl 2. J. . J. S. cannot bring an Action for his Part; although he alledge a Cuſ-, 
a tom amongſt Merchants for ſuch Kind of Indorſements; for the Contract 
* Plainti# being initire, and fubjecting him only to one Man's Action, no Cuſtora © en 
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Merchant and Merchandtze. 


6. Of the Acceptance: And herein, 
1. What ſhall be ſaid a good Acceptance. 


It hath been already obſerved, that an Acceptance, by the Cuſtom of Cro. Jac: 
Merchants, as effectually binds the Acceptor, as if he had been the original — p | 
Drawer; and that having once accepted it he cannot afterwards revoke it; 7 
ſo that herein only we are to ſee, what Act of his will amount to an Ac- 
ceptance. | | | a | gs 
And herein it is ſaid, that a very ſmall Matter will amount to an Accept- Molloy 278, 
ance ; and that any Words will be ſufficient for that Purpoſe, which ſhews 
the Party's Aſſent or Agreement to pay the Bill; as if, upon the Tender 
thereof to him, he ſubſcribes, accepted; or, accepted by me A. B. or, I ac- 
cept the Bill, and will pay it according to the Contents, theſe clearly amount 
to an Acceptance, 5 | | 2 
So if the Party under- writes the Bill preſented ſuch a Day, or only the Comb. 401. 
Day of the Month; this is ſuch an Acknowledgment of the Bill as amounts 
to an Acceptance. „ | | RG 
So if the Party ſays, Leave your Bill with me, and I will accept it; or, Molloy 280. 
Call for it To-morrow, and it ſhall be accepted; theſe Words, according to 
the Cuſtom of Merchants, as effectually bind, as if he had actually ſigned 
or ſubſcribed his Name according to the uſual Manner. 

But if a Man ſays, Leave your Bill with me, I will look over my Accounts Molloy 279, 
and Books between the Drawer and me, and call To-morrow, and accordingly 280. ſaid to 
the Bill ſhall be accepted; this does not amount to a complete Acceptance; _ —— 
for the Mention of his Books and Accounts, ſhews plainly that he intend- Ch. * 9 
ed only to accept the Bill, in caſe he had Effects of the Drawer's in his 
Hands. | | | 

But where the Drawer wrote a Letter to the Perſon, in whoſe Favour Ick. 12 
the Bill was drawn, to this Purport, That if be would let him write to Ire- Geo. 1. 
land Fr, be would pay bim; this was held a good Acceptance. | Wilkinſon ver, 


Lutwich cor. 


| Raymond C. J. at Nif Prins. LA. Raym. 444. Stra. 648. 


So where a Foreign Bill was drawn on the Defendant, and being return- Mich. 6 Geo. 
ed for Want of Acceptance, Defendant ſaid, That if the Bill came back 1 | 
again, he would pay it; this was ruled a good Acceptance. | B. E. 

It ſeems clear, that a Parol Acceptance is ſufficient at Common Law to « Page 611 
charge the Acceptor; alſo it hath been adjudged, ſince the Statute 3 & 4 Mich. 8 Geo. 
Anne, cap. g. fupra, that an Indorſee of an Inland Bill of Exchange may 2. Lunle ver. 
maintain an Action againſt the Acceptor, on a Parol Acceptance, as to the Za/ner in 
principal Sum, though not as to Intereſt and Coſts; for the Act being made 4 3 
to give a further Remedy, for Intereſt, Damages and Coſts againſt the a 
Drawer, cannot be ſuppoſed to take any Advantage from the Payee which 
he had before; and therefore the true Conſtruction of the (a) Act is, that 
to charge the Drawer with Intereſt and Coſts, the Drawee muſt refuſe to ac- () So on the 
cept it ia Writing z nevertheleſs, if he accepts. the Bill by Parol, he is ow ; 
liable to the principal Sum in the Bill, as he would have been before ç. 15. which 
the Act. | | We | gives Dama- 

55 | ges and Coſts, 
in caſe of a Proteſt, it hath been held, That that Statute did not take away the Party's Remedy againſt the 
Drawer, if there was no Proteſt, as to the Principal Sum, but only as to the Damages and Coſts, 6 Mod. 
80, 81. Salk. 131. pl. 17, Brough ver. Perkins. 2 Ld. Raym. 992. 6 Mod. 80, 3 Salk. 69. pl. 6. 
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Merchant and Merchandize. 


: | 2. Whoſe Acceptance ſhall bind. 


Molloy 279, A Bill drawn on two, muſt regularly have a joint Acceptance; but if 
284. Salk. there are two joint Traders, and one accepts a Bill drawn on both, for him 
126. pl. 3. and Partner, this ſhall bind both, if it concerns the Trade; otherwiſe if it 
Ld. Run. concerns the Acceptor only in a diſtinct Intereſt and Reſpect. 

oy E | 


Molloy 282. If a Book-keeper or Servant having Authority, or uſually tranſacting Bu- 
Bur for this ſineſs of this Nature for his Maſter, accept a Bill of Exchange, this ſhall 
2 rag bind his Maſter. | EP TE 


ant. 


Mich. 7 Geo. A Bill of Exchange was drawn by 4. Agent to the York-Buildings Com- 
2. Thomas ver. pany in Scotland, on B. their Caſhier in London, in the Words following, 
C.aſßier to the Honourable Governor and Aſſiſtants of the 
3 776. York-Buildings Company, at tbeir Houſe in Wincheſter-ſtreet : Sir, Pray 
pl. 1 16. pay 10 J. S. or bis Order, 2001. and place it to the Account of the Company, 
2 Barnard for Value received, as per Advice from your bumble Servant. The Letter of 
K. B. 320. Advice, referred to, was directed to the Governor and Company, inform- 
: ing them of the Draught made upon B. in Favour of J. S. but it did not ap- 
pear that this was the uſual Method of drawing Bills on the Company ; B. 
accepted the Bill generally; and this Bill having been indorſed over, and an 
Action thereon brought by the Indorſee againſt B. the Queſtion was, whe- 
ther this Acceptance ſhould charge him in his own Right, or not. And it 
was held that it ſhould; this being in every Reſpe& a good Bill of Ex- 
change, and only the Drawer, Payee and Accepter concerned in it, as far 
as appears on the Face of the Bill ; for though it may be for the Advantage 
of 155 Company, yet they are not liable to the Payment of it; nor is the 
Perſon in whoſe Favour it was drawn, or the Indorſee, obliged to take No- 
tice of ſuch Advantage, or of any Tranſactions between them and their 
Caſhier, or how they ſtand liable to each; for were it allowed, that an In- 
dorſee muſt be put to ſeek a Pay-maſter that bears no viſible Part in the 
Tranſaction, this would be ſuch a Prejudice to Trade, and Paper-Credit 
made ſo blind and hazardous a Thing, that no Man in his Senſes would 
ever be ingaged in it; and as to the Letter of Advice, this was held to be 
only a private Tranſaction between the Drawer and a Stranger; which it is 
not to be imagained the Payee or Indorſee could be privy to, and therefore 
cannot be any Prejudice to them; nor a Circumſtance fit for the Conſidera- 
tion of a Jury, before whom nothing ought to be laid, in Caſes of this 
Kind, but what all Perſons concerned in the Tranſaction may be reaſonably 
ſuppoſed to know; and thoſe are all Things viſible on the Bill, but no 
Circumſtance extrinſick to it. | Pn 


* Page 612 * 3. Whether an Acceptance may be qualified. | 


Comb. 452. lt is held, that an Acceptance may be qualified, as thus; I accept this 

Petit ver. Pill, Half to be paid in Money, and Half in Bills; and this is good by 
ws the Cuſtom of Merchants; for he, who may refuſe the Bill totally, ma 

| accept it in Part; but he, to whom the Bill is due, may refuſe ſuch Ac- 

ceptance, and proteſt it ſo as to charge the Drawer. Allo it is ſaid, that 

after ſuch Acceptance and Refuſal of Payment, he hath the ſame Liberty 


of charging the Drawer, that he had in caſe -the Bill had been accepted 
abſolutely and Payment refuſed, 


— | | So 


% 
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Merchant and Merchandize. 
So the Drawee may accept the Bill, to pay it at longer Day than that Molloy 283“ 
on which it is made pay able, and this ſhall bind him; but herein Care muſt 


— . d 


1 
2 al 


be taken, that the Drawee, by ſuch Acceptance or Agreement, be not a 28 


Sufferer. 


A Bill was drawn payable the firſt of January; the Perſon on whom the Molloy 285. 
Bill was drawa accepts the Bill, to be paid the firſt of March; the Servant 7e Penberton, 
brings back the Bill; the Maſter, perceiving this enlarged Acceptance, 8 
ſtrikes out the firſt of March, and puts in the firſt of January, and then 
ſends the Bill to be paid; the Accepter then refuſes; whereupon the Per- 
fon, to whom the Monies were to be paid, ſtrikes out the firſt of January, 
and puts in the firſt of March again. In an Action brought on this Bill, 
the Queſtion was, whether theſe Alterations did not deſtroy the Bill; and 
ruled it did not. | | Rs 1 

If A. draw a Bill pay able ſuch a Day, and the Drawee accept it ſome Carth. 459, 

Time after, he is liable; and in an Action againſt him the Plaintiff may x2 
declare, that ſecundum tenorem Es effeflum Billæ he did not pay, &c. for the ol 8 oF i [ 
Effect of the Bill is the Payment, and not the Day of Payment. 5 


1. 
| a N Id. Raym. 
364. Lutw. 233. Jackſon ver. Pigot. See Comyns 75. pl. 49. 12 Mod. 212, 410. 


= 7. Of the Proteſt : And N | 
1. Of the Neceſſity and V. alidity of the Proteſt. 


A Proteſt does not raiſe any Debt, but only ſerves to give formal No- Molloy 259. 
tice, that the Bill is not accepted, or accepted, and not paid ; and this by the 6 Mod. 80. 
Common Law was, and is ſtill neceſſary on every foreign Bill, before the Salk. 131. 
Drawer can be charged; but it was not required on any Inland Bill, before 114 BL 8 
the Statute of 9 & 10 V. 3. cap. 17. nor does the Want of it ſince that 9 0 . 
Statute deſtroy the Remedy, which the Party had before againſt the 
Drawer, but only deprives him of Intereſt and Coſts againſt the Drawer, 
unleſs there be Notice by Proteſt, as that Statute preſcribes. 

He, to whom the Bill is payable, muſt regularly reſort to the Drawee, 
and deſire him to accept the Bill, before there can be a Proteſt; but if he 
be dead, or cannot be (a) found, theſe are good Cauſes for proteſting the (a) Alledging 
Bill; alſo, if after Acceptance the Drawee dies, there is to be a Demand in Pleading, 
of his Executors or Adminiſtrators, and in Default of Payment, a Proteſt , chat the Party, 
and in caſe the Money becomes due before an Executor or Adminiſtrator nem the 


can be appointed, yet this Delay is ſufficient Cauſe to proteſt the Bill. N SH 


| | wy 5 uit inventus, 

3s ſufficient to intitle the Party to a Proteſt, without ſhewing that Enquiry was made after kim for chis 
mall be intended, being according to the Cuſtom of Merchants, and is therefore the uſual Form of Plead- 
ing in thoſe Caſes. Carth. 5 10. . E 


Molloy 28 5. 


But if he, to whom the Money is to be paid, dies, there can be no Pro- Molloy 285. 
teſt before Probate of his Will or Adminiſtration granted; for none but | 
® his Executors or Adminiſtrators can give a legal Diſcharge orAcquittance * Page 613 
for the Money, and conſequently none others can ſue for or demand the 
ſame ; and though Security be offered to indemnify the Drawee againſt the 
Executors or Adminiſtrators, yet is he not obliged to accept thereof, being 

a Matter left intirely to his own Diſcretion, to judge and determine on the 

Sufficiency of ſuch Security; and in this Caſe it is ſaid, that if a public 

Notary proteſt the Bill, an Action on the Caſe lies againſt him. 

| If a Bill be left with a Merchant to accept, which is (a) loſt or miſlaid, Molly 28 1. 
he, to whom it is payable, is to requeſt the Merchant to give him a Note (a) Where a 


| | | X Bill is caſual. 
ly loſt, and no new one can be had, and the Party on whom it is drawn does not inſiſt on having the 


original Bill, but refuſes Payment for another Reaſon, a Proteſt made on a Copy is ſufficient, Show. 164. 
9 | | for 
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Serthant and Merchandize. 


for the Payment, according to the Time limited in the Bill; otherwiſe 
there muſt be two Proteſts, the one for Non-acceptance, and the other for 
LIM Non-payment; and though ſuch Note be given, yet, if the Merchant 
happens to fail, there muſt be a Proteſt for the Non-payment, in order to 
charge the Drawer. | 


| Molloy 281. The Proteſt is uſually made by ſome Public Notary, and ſuch Proteſt is, 


_ 272, prima facie, good Evidence that the Bill was not accepted, or, if accepted, 
WTO ED that it was not paid, and ſufficient to put the Proof on the other Side. 
Comb. 153. And as, by the Cuſtom of Merchants, Public Notaries uſually proteſt 
' Bills, it hath been held, that Pleading Proteſtavit ſeu Protęſtari cauſavit is 
ſufficient ; and that the Party may plead. Proteſtavit, and give in Evidence 


that the public Notary did it. 


2. At what Time to be made, and therein of giving Notice to the 
Drawer ; of the Drawee's Refuſal, ſo as to intitle the Party to 
Principal, Intereſt, and Coſts. | " 


| Molloy, lib. A Proteſt on a foreign Bill of Exchange is abſolutely neceſſary to intitle 


2. c. 10. 1. the Party to recover againſt the Drawer, not only Intereſt and Coſts, but 
Wee, 5 '* likewiſe the principal Sum; and for this Purpoſe the Bill muſt be preſented 
Skin. 411, in a reaſonable Time; and in caſe of Refuſal of Acceptance, or in caſe the 
Drawee cannot be found, it muſt be proteſted in reaſonable Time, and No- 
tice of ſuch Proteſt, as alſo Notice of a Proteſt after Acceptance and Non- 
payment given to the Drawer in a reaſonable Time; for though the Drawer 
is bound to the Party to whom the Bill is payable, till Payment be actually 
made, yet it is with this Condition and Proviſo, ſays Moy, that Proteſt 
be made in due Time, and a lawful and ingen uous Diligence uſed for the 
obtaining Payment of the Money; and the Reaſon hereof is, that the 
Drawer might have had Effects, or other Means of his, upon whom he 
drew, to reimburſe himſelf the Bill, which ſince, for want of timely No- 
tice; he hath remitted or loſt, it were unreaſonable the Drawer ſhould ſuffer 
through his Neglect; but as to the exact Time herein, the Law hath not 
determined it, but the ſame is to be left to a Jury, who are to govern 
themſelves according to the Cuſtoms of Merchants in theſe Caſes, and the 
(a) It is ſaid, Uſages of particular (a) Countries. 8 f 5 
tat in France, 1 811 b 3 OE 
if a Bill be not preſented in two Months, the Drawer is not anſwerable, and in Holland in ſo many 
Poſts. Show. 165. | | 5 2 


GMod. 80, 81. As to Inland Bills, though a Proteſt was not neceſſary by the Common 

galk. 131. pl. Law, in order to ſue the Drawer, and is only now neceffary by the Statute 
oP Raym. 9 & 10 WW. 3. cap. 17. and 3& 4 Ann. cap. 9. ut ſupra, to intitle the Party 
A to Intereſt and Coſts; yet convenient Notice mult be given by the Party, 
Comb. 384. to whom the Bill is pay able, to the Drawer, of the Drawee's Refuſal of 
Carth. 510. Payment, and if any Damages accrue to the Drawer for want of ſuch No- 
Show. 318. tice, it muſt be * born by the Perſon to whom the Bill is payable; but this 


Page 614 alſo muſt be left to a Jury, who are to determine herein, according to the 


| Circumſtances and the Cuſtom of Merchants. ; 


2 


| Salk. 12. pl. A. drew a Bill on B. payable in three Days, B. broke; the Perſon, to 


7. Allen ver. whom the Bill was payable, kept it by him four Years, and then brought 


ect at 17 mp/it againſt the Drawer; & per Treby Ch. J. When one draws a Bill 


Guildhall. of Exchange, he ſubjects himſelf to the Payment, if the Perſon on whom it 


was drawn refuſes either to accept or pay; yet that is with this Limitation, 
that if the Bill be not paid in convenient Time, the Perſon to whom it is 

- ' payable ſhall give the Drawer Notice thereof; for otherwiſe the Law will 
—— | imply 
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F two Names are in an original Derivation the ame, — are taken pro- Cre. end 
1 miſcuouſly to be the ſame in common Uſe, though they differ in Sound, Rol. Abr. 
t there is no Vxriance; and therefore where! Piers Griffith brou oght an 8 Piers 


Audits Querela, "to which an Outlawry was pleaded by the Name of Peter Hugh 1 . 


Griffith, the Plea was allowed; for 3010 Ice, by Acts of Parliament, that un. 
Piers and Peter have been ſed iſtvou as ſignifying the ſame Perſon. 
85 Saunders 425 N fel 5 Kia 255 70 and Ne Garret, a Rol. Abr. 

1 * Anf V1 14885 an. 147. 
Bur Ralph an AR, Road ht. a Foy 8340 and Jabells, 2 Rol. Abr. 
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Co. Lit. 3. But a Perſons cannot - bio two Chriſtian 8 at one and the ſame 
Rol. Abr. Time, yet they may, according to the. Wop on If the Church, receive 
6 Judge one Name at their Baptiſm, and another at their onfirmation ;. for though 
er it allows no Re- baptizing to make, double; Names yet it doth not foe 
chriſlened by Men to (a) abide by the Names wo them by their Godfarhers, when 
the Name of they come themſelves to make Profeſſion of their Religion. 1 
Thomas and era magnet rn 

confirmed by the Name of Francis. (a) But a Perſon, by taking a new Name of Confrmatian, the 


not loſe his Name of Baptiſm. 6 Mod. 115, 116. Salk, 6. pl. 15. 2 Ld. 1016. N 
Ld. Roymm. 118, 249, 509. Nine 350 HTS: 816, 314. um. Fe IN 


s 1 72 617 * The Millake of the Sram? des f vitae, betauſe there 


ugnancy that a Perſon ſhould have.different es; and re 11 : 
4 abr Wo Gil enters into an CP th dere of Joh Gate, va .may be 
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Alias, and then, the Bows, in the b. he 1 deny. becauſe he is 
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Dyer 273. e Declaration m of the Name | in the Obligation, with an, Alias 


Bulf. 216. of 45 real Name; for the. Declaration mult ſhew 19. of Cauſe of Cor 
” as it is; therefore i it mult in all Thin bligation, and 15 
tent of the Aliat is only to ſhew he -has been 155 y. called, from the 
Name in the Obligation; and therefore if a Man oblige himſelf b r the 


00 S. Eſq; and afterwards bei is made a Knight, the Plainti 
2 Hk. A gry + n cannot take ee à mi ſtaken Surname i in an Indi- 


inſt 725 S. Knight, alias J. & ee 27 
7. C. 238. ment, Aber by Plea in Abatement or otherwiſe, notwithſtanding ſuch Sur- 
| name have no Affinity with his true one, and he was never known by it; 
and in this Ref] differs from an Appeal, whereof it is 
certain, that a Miſnomer of a Surname may be ene in 3 7 
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| Piſnomer and Addition. 
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But Names of Worſhip, ſuch as Eſquire, Gentlemen and Yeomen, ſince 2 Inſt. 666. 
they are only Names of Diſtinction in popular Uſe, and not given by the 

public Authority of the ſupreme Power, the Law doth not count them 

Parcel of the Name, and therefore were not neceſſary at Common Law. 

In the Time of H. 5. it was perceived, that the Chriſtian and Surname 2 Inft. 670. 
were not ſufficient Denominations of Perſons, and did not ſufficiently avoid 2 Rol. Rep. 
the Confuſion that might happen by the Miſtake of Perſons; and that an **%5* 
innocent Perſon might, upon a Proceſs of Execution, be diſtrained upon 
having the ſame Name with the real Defendant; and therefore by the 
1 H. 5. cap. g. it is enacted, That in every original Writ of Actions, 
_«« perſonal Appeals and Indiftments, and in which the Exigent ſhall be 

e awarded, to the Names of the Defendants in ſuch Writs Original, Appeals 
e and Indictments, Additions ſhall be made for their Eſtate or Degree, or * 
„ Myſtery, and of the Towns or Hamlets, or Places and Counties of the 
« which they were or be, or in which they be and were converſant; and if 
by Proceſs upon the ſaid original Writs, Appeals or Indictments, in the 
„ which the ſaid Additions be omitted, any Outlawries be pronounced, 
<* that they be void, fruſtrate and holden for none; and that before the 
* Outlawries pronounced, the ſaid Writs and Indictments ſhall be abated by 
% the Exception of the Party, wherein the ſaid Additions be omitted.“ 

By this Law the Name of (a) Worſhip was made equally neceſſary on 
theſe Actions, as the Name of Dignity was before. | 5 
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(a) But it is 
ſaid to be no 
Fault to give 


an Eſq; the Addition of Gentleman, & fic e converſo. Bro, Addition 44. Eſquire and Gentleman no 


Variance. Forteſc. Rep. 354. 


— 


This Law doth not extend to the Names of Plaintiffs, for they were in 2 Inſt. 665. 
no Miſchief or Danger to be miſtaken, nor does it extend to real or mixt 6 Mod. 85. 
Actions; becauſe here tte Poſſeſſors were impleaded who were ſufficiently 

ſpecified, and ſo no other Mark of Diſtinction is needful ; beſides, no Man 
can in the Proceſs poſſibly be grieved, becauſe there is no Proceſs but of | 
Diſtreſs upon the Land, and no (5) Impriſonment at all in theſe Actions. (% In an Ar. 


y ; F — ſiſe, if 
Diſſeiſin be found with Force, ſo that a Capias pro Fine and Exigent lies for the Kivg ; yet, 3 
Original is in the Realty, the Defendant ſhall have no Addition within this Act. 2 Inft. 665.80 
there needs none in an inferior Court where Proceſs of Outlawry does not lie. Moor 3 54. pl. 478 1. 
Nor needs there any in any Action where Outlawry does not lie. Bro. Addition. 2. 


— 


t As in an Information in the Nature of a quo warranto, there is not any Proceſs of Outlawry on it, 
as there is on a guo<varranto by original Writ. Rex v. Brough. H. 22 Geo. 2. 1 Will, 244. 


As to the Eſtate and Degree required by the Statute to be added, we 

muſt obſerve, that State is defined by the Civilians the Capacity of moral 

Perſons ; for, as natural Perſons have a certain Space in which their natural 
Exiſtence is placed, and in which they perform their natural Actions; fo 

have Perſons in a Community a certain State or Capacity, in which the 

are ſuppoſed to exiſt, to perform their moral Acts, and exerciſe all civil Re- 2 Inſt. 669. 
lations ; and therefore where one, who is neither by Birth, Office, Creation 2 Hank. F. 
or Reputation, an Eſq; or Gentleman, is named, with either of theſe Addi- © 1858. 
tions; or where a Gentleman, by Birth, who follows a Trade or Huſbandry, 
is named with the Addition of the Trade or Huſbandry, and not of Gentle- 
man ; or where a Peer who has more than one Name of Dignity, is not I Sed gu. If 
named by the moſt noble; or where a Gentlewoman is named Spinſter, or a an —_— 
Yeoman is named Gentleman; and ſuch Matter is pleaded in Abatement, now be 


£ now beallow- 
and found for the Perſon who pleads it, the Writ ſhall abate. ry gc 
| 125 | | der may be 
ſued by his Degree, or by his Trade; and if by his Degree, the Writ ſhall not abate unleſs he 4 he 
has a higher Degree. Stra. 556, 816. Ld, Raym. 1541. „ 
Vor. III. ; 9 25 It 


* 


* 
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Milnomer and Addition. 


Cro. Car. 371, It hath been adjudged to be a good Plea in Abatement to a Writ or In- 


doe 54 dictment againſt one by the Name of J. 8. Knight, that he is a Baroner 
Vide 6 Mod, and no Knight. | CREE 


105. | \ Hs, i 
2 Ld. Raym. 1014. See Ld, Raym. 303, 509. 


10 Mod. 284. Stra. 316,  Stra. 850 - Barnard, 
K. B. 209. Fuzgib. 175. El F £8 £ 


Carth. 14. So in Treſpaſs againſt the Defendant by the Name of William Snow, 
Jefferies ver. Baronet, who ' pleaded in Abatement, that at the Time of the Bill pur- 
Comb 6:, chaſed he was, and yet is a Knight and Baronet ; and becauſe he is not 
S C. called Knight as well as Baronet, he prayed Judgment, Sc. and upon De- 
5 murrer to this Plea, the Court were of Opinion that it was good. . 
Leon. 249. So if a Man be impleaded by the Name of J. S. where he is Garter King 
| Cro, 33 at Arms; this is not good, becauſe it is not only a Name of Office, but of 
bury 8:0, Dignity and Grant, made to him by the Words, Creamus, Coronamus, and 


* 


Nomen imponimus, &c. | 5 35 . 

2 Inſt. 666. A Biſhop may be deſcribed by the Name of his Biſhoprick, without 
the Addition of his Surname; but a Parſon muſt be impleaded by Chriſ- 
tian and Surname, and not Jobn, Parſon of D. becauſe Bodies Politick are 

founded by Publick Authority to Political Ends; therefore the Biſhop, the 
 Superintendant of the Dioceſe, is made Body Politick to ſubſerve all the 

Page 619 * Purpoſes of Government in the Care of Religion, and it is not thought 

. neceſſary to give every Perſon ſuch a Capacity, 

2 Inſt. 668. A Biſhop of an Iriſb Dioceſe may be as well deſcribed by the Addition of 
TR 6. his Biſhoprick, as an Engliſh Biſhop may by the Addition of an Zngi/b 
7 15 one; but it ſeems clear, that no one can be well deſcribed by the Addition 

* of a Temporal Dignity in Ireland, or any other Nation, beſides our own; 


becauſe no ſuch Dignity can give a Man a higher Title here than that of 
Eſquire. 


2 Inſt. 657. The Degree of a Serjeant at Law is certainly a good Addition; and ſo, 
2 Hawk. P. ag is generally holden, is a Degree in either Univerſity z yet a Doctor in 
3 Divinity may be deſcribed by the Addition of Clerk, as well as by that of 
Doctor. Armiger, Generoſus, Yeoman, Labourer, are good Additions of 
| the Eſtate and Degree of a Man, but not for that of a Woman. Generoſa, 
3 Widow, ſingle Woman, Wife of J. S. Spinſter, are good Additions of the 
t de u. Eſtate and Degree of a Woman ; and, as ſome ſay, Spinſter , is a good Ad- 
dition for the Eſtate and Degree of a Man; but neither Burgeſs, Citizen 
„ nor Servant, are good Additions, as being too general. . 
Salk. 7. pl. 16. If ſeveral Defendants, of different Names, have the ſame Addition, it is 
2 Hawk. P. ſafeſt to repeat the Addition after each Name; and if a Father have the 
C. 187 ſame Name and Addition with his Son, the Writ againſt the Son is abat- 
| able, unleſs the Addition of Puiſue be added to the other Additions : But 
if a Father alone be a Defendant, there is no need of the Addition of 

Eigne : Alſo if the Son be declared againſt in Cuſtodian Mareſchalli, there is 
no need of the Addition of Puiſne, unleſs the Father be alſo in the Cuſtody | 

of the Marſhal, | 0 e 


2 Leon. 183. It hath been held a fatal Fault, to apply the Addition to the Name which 
Cro. Eliz. comes under the Alias diFus only, and not to the firſt Name; but it is 
883. 


Darss ſaid not to be material, whether any Addition be put to the Name which 
Pye . comes under the Alias dictus, or not; becauſe what is ſo expreſſed is not 
material.. 5 | 1 4 


2 Hawk. P. The Additions 
C. 187. 


of the Eſtate, Degree and Myſtery of the Party are not 

ſufficient, unleſs they be the ſame which he had at the Time of the Writ; 

and in this Reſpect ſuch Addirions differ from that of Place, which is ſufi- 

| Ciently ſhewn, by naming the Defendant late of ſuch a Place, 

2 Inft. 670. Allo, jt mult plainly appear that the Addition is referred to the Party; 

8 — P. and therefore it is not well expreſſed by the Addition of his Myſtery, 
187. 


Hl, tit. naming him B. 4. Son of A. of C. Butcher; becauſe Butcher refers to . 
p. E rather than to the Son. | e 


3. Of 


monger, Dyer, School-maſter, Scrivener, and ſuch like. 


F. 4 
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Siſnomer and Addttton. 


—_— 


3. Of the Addition of the Myſtery. 


Te ſeems agreed, that the Word Myſery includes all lawful Arts, Trades 2 Inf. 668. 
and Occupations ; and that if one, under the Degree of a Gentleman, have 
_ of ſuch Arts, Trades or Occupations, he may be named by any of 
them. | 


The Additions of this Kind, which are ſaid to be clearly good, are thoſe 2 Hawk. P. 


of Huſbandman, Merchant, Broker, Taylor, Point-maker, Smith, Miller, C. 188. 


Carpenter, Cook, Brewer, Baker, Butcher, Pariſh-Clerk, Mercer, Fiſh- Sr og] 
The Additions of this Kind. which are ſaid to be clearly inſufficient, are 2 Hawk. P. 

thoſe of Maintainer, Extortioner, Thief, Vagabond, Heretick, Common C. 188. 

Informer, and ſuch like. | | t | 8 
But the following Additions of this Kind are ſaid to be queſtionable: 2 Hawk. P. 
1f, Farmer ; which by the better Opinion ſeems to be an inſufficient 1 If 
Addition; becauſe if any Myſtery be implied in the Notion of it, it is that this a{aition 
of Huſbandry, of which Huſbandman is the proper Addition. is not now fre- 
| ; juently uſed, 
: | and, as being well underſtood, 10 abjotied we ? 


24h, Chamberlain, Butler and Pantler; which are holden to be inſuffi- Page 620 
cient Additions, becauſe they denote only a ſpecial Kind of Officer or Ser- 2 Hawk. P. 
vant, and imply nothing which, in the common Underſtanding of the 8 2 
Words, comes under the Notion of a Myſtery ; and from this Ground it :porities chere 
ſeems to follow, that neither Groom nor Page are good Additions; and yet cited. 
in ſome of the old Books they ſeem to have been ſo admitted. | 

34ly, Hoſtler ; which hath been holden to be a good Addition, and ſeems 2 Hawk. P. 
properly enough to come under the Notion of a Myſtery ; and though it C. 188-g. 
hath been reſolved, that any one who keeps an Inn, may be ſued by the 
Addition of a Labourer, upon the Cuſtom of the Realm, for want of due 
Care of the Goods of his Gueſts ; becauſe whoever keeps a common Inn, is 


in that Reſpect liable to anſwer for ſuch Defects, by whatſoever Addition 


4 4 


he may be tiled ; yet this does by no Means prove that ſuch Perſon ney 
not as well be ſued by the Addition of Hoſtler, but only that he may bt 
ſued as well under any other Addition. DO | e 


4. Of the Addition of the Town, Hamlet, Place ot County. 


It is a good Addition of this Kind to name the Party late + of ſuch a 2 Hawk. P. 


| Town; in which Reſpect this Addition differs from that of the Eſtate, De- © 159: 


N ; oy | Hal. Hiſt, 
gree or Myſtery; and. it is faid, that if a Defendant be named of 4. and P.C on 
late of B. it is ſufficient to prove either Addition. + On ſpecial 
a hr 3 3 ä Original a- 
gainſt 4. ner de London, Merchant, he pleaded he had for fout Years been commorant at ge” tra- 
verſed that at the Time of the Writ, vel aper tunc, vel ungaam pofta, he was of Londen, and made Affida- 
vit; bat the Plea was ſet alide. Cortiſos ver. Mies. H. 5 Geo, 2. Stra. 924. 


The Addition of Place is ſufficietitly ſhewn by taming the Defendant de = Inft. 66g. 


Lodino, or de Norwico; but not by naming him Londini or Briſtoliæ, for Dyer 3. 
that imports only that he belongs to ſuch Town, but not that he lives there; . 


nor by naming him of a Town which is not a County of itſelf, without Ag 5 


ſhewing the County. If it name him of a Pariſh which contains ſeveral 
Towns, he may plead ſuch Matter in Abatement; for the Stztute ſays, 


that the Addition ſhall be of the Town or Hamlet; but a Pariſh ſhall be 


intended ro contain no more than one Town, unleſs the contrary be ſhewn. 
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Miſnomer and Addition. 
23 — - — 
Hawk. P If there be two Towns in a County, the one called Great. Dale, the other 
C. 189. - Little Dale, and the Defendant be named only of Dale; he may plead, 
that there are two Dales in the County, called Great Dale and Little Dale, 
and none without an Addition and as ſome ſay, he may plead that there is 
no ſuch Town-as Dale, either in this Caſe, or where there is but one Town 
called Little Dale, and he is named of Dale. : 5 
2 Hawk. P. If a Defendant live in a Hamlet, which is ſo far Part of a Town, that 
C. 189. thoſe who live in it are indifferently ſtiled ſometimes of the Hamlet, and 
ſometimes of the Town; it ſeems to be in the Election of the Plaintiff, to 
name him either of the Hamlet or of the Town, | V 
2 Hauk. P. If a Defendant live in a Place known by a ſpecial Name, out of a Town 
C. 189. or Hamlet, he may be named of ſuch Place. | | 2 
» Hawk, P. The Habitation of the Wife is ſufficiently ſhewn by ſhewing that of the 
C. 189. Huſband 4. | WR 5 11. 
t The Place | . | / 4 | | 
is conver/ant is ſufficient, though not commorant nor inhabitant, Barnes 162.—Plea as 


where Defendant 1 


to Commoranty may be demurted to, but not ſet aſide. Barnes 338, | | 5 


5. Of Additions which are only Conveyances to the Action. 


Viderit. Exe: When any particular Character or Relation gives any Perſon Rights 
cutors and Ad. and Privileges, or make him ſubject to any Burthen; to demand the one, 
miniſirators. or be liable to the other, the particular Character or Relation ought to 
be ſet forth; for ſince it is the Cauſe of the Action, it muſt certainly be 

material; and therefore when Perſons ſue or are ſued, as Heirs, Execu- 

tors or Adminiſtrators, they muſt be named as ſuch, for theſe are neceſ- 

* Page 621 x w Conveyances or Inducements to the Action, which if- miſtaken is 

atal. - | 

Vide Tit. But where the Inducement is not neceſſary, but Surpluſage only, as if 
Heir and Aa- an Action of Detinue of Charters be brought againſt J. C. and the Writ is 


_ i Præcipe J. C. filio & bæredi of R. C. and he counts of a Bailment to the 
233. '**. Defendant himſelf; the Defendant pleads, that he was Son and Heir to 


W. C. and not to R. C. this is no good Plea, becauſe he is charged with an 
Injury done by himſelf; but if he had been charged upon any Covenant of 
his Anceſtors, as their Repreſentative, there the Periphraſis, or Induce- 
ment, muſt have been rightly formed; for otherwiſe the Plaintiff doth not 
intitle himſelf to his Action; and there this had been a good Plea. 5 
FE If this Inducement be not at firſt in a Declaration, yet if it afterwards 
Dan de. appears, that the Party is charged as Executor, this is ſufficient ; as if an 
Guire. Action of Covenant be brought againſt J. S. Executor, and he be not na- 
med at firſt F. S. Executor of the Laſt Will and Teſtament, but afterwards 

it is ſhewn, that the Teſtator did covenant and bind himſelf his Exe- 

cutor, c. and made J. S. his Executor, and died; and affigns a Breach 

| this is ſufficient, without a formal Nomination. 1 

2 Inſt. 666. If an Action of Account be brought againſt a Parſon, they need not call 
him Parſon of Dale; but if an Aſſize be brought againſt a Parſon or Pre- 

bend, for Land that he hath in Right of his Church, he muſt be named 

Parſon or Prebend of the ſaid Church e f 

vid, Head of So if an Attorney of the Common Pleas brings a Writ of Debt, he need 
Privilege. not name himſelf Attorney; but if he brings a Writ of Privilege, he ought. 


() here 


Milnomer and Addition. 
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(Cc) Where the Name is truly put at fir, 
| and afterwards varied from, 


| T HE. Name muſt be truly put at firſt ; for if that be omitted, there is Cro. Elis. 
| a Complaint againſt no Perſon ; therefore, where, in an Aſumpſit, J. 913. 
Law declares thus; J. L. gueritur de Thom? Saunders, Cc. cum in conſide- £2 ver. 
ratione quod idem J. L. would marry the Daughter of the ſaid Thomas Saun- — 
ders, ſuper ſe aſſumꝑſit to pay him 100 J. the Declaration is bad, though af- _ 
ter a Verdict; becauſe it does not ſay Predi# Thom. Saunders ſuper ſe, 
&c. for no Body is expreſly charged with aſſuming; and when it is indif- 
ferent whether there can be an Injury, or no, it is not by the Court to be | 
ſuppoſed +. | 1186. 
FE | - | | Pleadings are 
now in Engliſs, the Pronoun he would have been uſed, and, referring to the laſt Antecedent 


been ſufficient, 
But if the Plaintiff counts againſt J. S. quod pred? J. S. was ſeiſed of the Cro. Eliz. 
Manor of Dale, without ſaying predi#* J. S. or de manerio predif , this, 19%: Watts 
after a Verdict, ſhall be taken to be ſo; for he being named to be ſeiſed, te. 
and this by Verdict being found, it is neceſſary it ſhould be intended J. 5. 
mentioned, for here it cannot poſſibly be taken indifferently either Way. © 
If J. W. declares againſt T. W. and the Judgment is Quod predie? T. Hob. 327.1 
recuperet, T. ſhall be amended and made John; and Note, that by the Sta- Cro. Jac. 662. 
rute 16 & 17 Car. 2. cap. 18. it is expreſly provided, that Judgment ſhall 
not be reverſed for any Miſtake in Chriſtian Name, or Surname, 
Declaration, Plaint or Pleading. | 5 


g Vide Tit. 
in any AC 

— 5 and Jeofail. 
But this muſt be underſtood where the Record is before them, for other- Gu A 
wiſe it may be very fatal to a juſt Cauſe as if A. brings an I ſumpſit againſt 459- 

B. and declares he was Bail for him at the Suit of V. Adderley ; and the De- Lauben ver. 
fendant aſſumed to ſave him harmleſs, and that the Plaintiff was taken in — 
Execution, and paid the Debt; upon Non Aſſumpſit pleaded it was found, 

* that the Defendans was arreſted by the ſame William Adderly, but they de- pa 
clared againſt him by the Name of William Adderby, and the Plaintiff be- 
came Bail for him, Sc. In this Caſe the Opinion of the Court was, that 
the Defendant was not chargeable ; for Adderby and Adderly ſhall not be in- 
tended the ſame Perſon, at whoſe Suit the Plaintiff became Bail; for the 
Verdict hath no Credit againſt a Record, and therefore it cannot reconcile 
the Difference that appeared to be between the Records; but in this Caſe, 
if it had been before the Court, it might have been amended. 1 8 
If the Surname in the Judgment differs from the Surname in the Decla- Cro. Eliz. 
ration, yet it ſhall be amended ; for in the Judgment the Chriſtian Name * : 
need only be mentioned, and the Surname is redundant, and then. utile per . 
inatile non vitiatur; as if a Declaration be againſt Foby Morgan Wolf, and 
the Judgment be againſt 70hn Morgan, this is well enough; ſo if a Decla- 
ration be Henry Skinner, and Judgment be entered quod Henricus Soiner 
recuperet 10 l. aſſeſſed by the Jury, and 3 J. eidem Henrico Skinner de Incre- 
mento, this is well enough. 


ge 624 


The Variance of the Surname in the Proceſs to the Sheriff deſtroys not co. Eliz. 57. 


the Verdict, otherwiſe it is in the Variance of the Chriſtian Name; for, Deply ver. 
when any Man is named by two different Surnames on Record, it ſhall be Srat. 
intended he has two different Surnames, as by Law he may have; therefore 

if a Venire facias be to one by the Name of George Thompſon, and in the Diſ- 

tringas he be named Gregory Thompſon, and he appears and is ſworn, the 

Verdict is not good; but if there be two different Surnames in the Record, 

they ſhall be intended his real Names, and then the Verdict ſhall not be 


Vol. III. 82 avoided; 


, would have 


Cro. Eliz. 865 
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Milnomer and Addition. 
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| | * Kc 93 
avoided; as if a Man be named in the Venire facias, Thomas Barker of B 
and in the Diſtringas, Thomas Carter of B. and he appears and i is ſworn, and 
tries the Iſſue, the Verdict is good notwithſtanding. 8 


Rol. Abr. 196. So if the Chriſtian Name be wrong in the Difringas, or i in the Panel re- 


3 Bulf. 18. turned, or in the Panel of the Jury ſworn, if it can be proved to be the 
ſame Man that was intended to be returned in the Venire, Le, there his 


Brownl. "74: right Chriſtian Name, it may be amended. 


* 


7 — 


(D) Of the Difference between a Miſtake in 
Grants, Obligattons, Kc. * 2 
Pꝛoteedings. ge 


Co. W 3. F the Chriſtian Name be ntl miſtaken, this, as hath already been ob- 
_ 279. pl. 1 ſerved, is not only fatal in Judicial Proceedings, but alſo in Grants, Ob- 


ligations, Ec. and therefore if Edward obliges himſelf by the Name of Ed- 
Gro Jac. 558. 4, ill. | 
Owen 10% mund, it is 1 


2 


Co. Lit, 3. But in Grants, Sc. if there be ſuch ſufficient Marks of Diſtinction, that 
2 Rol. Abr. the Grant would be good without any Name at all, there a Miſtake of the 
43. Chriſtian Name or Surname, being only Surpluſage, will not vitiate, ac- 


cording to the Rule Urile per inutile non vitiatur; and therefore a Grant to 
George Biſhop of Norwich, where his Name is Jobn; or to Henry Earl of 
Pembroke, where his Name is Robert, is good. 
2 Rol. Abr. So a Grant to a Man and his Wife is good, de naming her by che 
| Name of Baptiſm; ſo if a Grant be made to T. and Elen his Wife, where, 
in Truth, her Name is Emlyn, yet the Grant is good; for being called the 
| Wife of T. reduces it to a ſufficient Certainty. 

* Page 62 3 *SoinaDeviſe, though the Chriſtian Name be miſtaken, yet, if there be 

Leon. 18. a ſufficient Specification of the Party, the Deviſe is good; becauſe it muſt 

Vide Tit. De- he conſtrued according to the Intent of the Deviſor; and therefore if a De- 

wiſe. viſe be made to Abraham, the eldeſt Son of B. where his Name is William, 

| this is a good Deviſe. 

Co. Lit. 3. But in Pleading, in theſe Caſes, the Chriſtian Name ought to be ſhewn 
for the Death of the Individual is a good Plea in Abatement, which often 
falls out where the ſame Office, Dignity, or Relation continues in another, 

Perk. ſ. 37. If there be Father and Son of the ſame Name, and the Father grants 
an Annuity by his Name, without any Addition, it ſhall be intended the 
Grant of the Father; and if the Son, being of the ſame Name with his Fa- 
ther, grant an Annvity, without any Addition, yet the Grant is good, for 
he cannot deny his own Deed. 

2 Rol. Abr. If A. be created an Herald, and in the Patent he i is called Cheſter, a Gs 

44. or Obligation made to him by the Name of Chefter, is good; for this ſuf- 

| ficiently diſtinguiſhes him from other Men, 

Co. Jac. 374. If a Grant be made to a Father and his Son, he having but one Son, the 
Grant is good for the apparent Certainty of it; but if the Father has ſeve- 
ral Sons, or if a Grant be made to a Man' s Couſin, or Friend, theſe are 

| void for Uncertainty. 

Perk, ſ. 40. If J. S. reciting by his Deed, that his Name is J. S. by the ſame Deed 
grants an Annuity by the Name of Tho. S. this is a good Grant; for he 
Writ ſhall be brought upon the whole Deed. 


Perk. ſ. 40, So if J. S. Knight, reciting by his Deed, that he is a Yeoman, grants an 
Annuity, the Grant is good. 


Carth, 400. A Grant to a Duke's eldeſt Son by the Name of a Marquiſs, or to the 


eldeſt Son of a Marquiſs by the Name of an Earl, &c. is good, becauſe 
of the common Curteſy of England, and their Places in Heraldry. 


4 


„ 
Co. Lit. 3. 


C 


7 


So where a Conveyance was made of a Reverſion to Ralph Evers, Knight, Bulſ. 21. 
Lord Evers, and he brought an Action of Covenant, to which the Defend- Cro. Car. 240. 
ant pleaded, that at the Time of the Grant he was not Copnitus & reputa- nite | 
tus per nomen Mil, and it was held to be no good Plea Ne the Perſon is ln wha 
ſufficiently expreſſed by Lord Evers, and the Addition of Knight, though 
falſe, doth not take away the Deſcription of the true Perſon, = 


But it was adjudged in C. B. and affirmed by three Judges in B. R. Carth. 440. 
where the Party ſet forth his Title to an Advowſon, by Virtue of Letters 5 Mod. 297. 
Patent granted to A. tunc Armigero & poſtea Militi, and upon Oyer of the ra 560. 
Letters Patent it appeared, that the Grant was made to A. Knight, that it LG ver 
could not be intended the ſame Perſon, becauſe Knight is a Name of Dig- Bi/o if : 
nity, but Armiger, or Eſquire, a Name of Worſhip ; and if he is after- CbHer. 
wards made a Knight, the Name of Eſquire is thereby extinguiſhed, and But Roteby 


no ſuch Man a Knight, was a void Grant. 


conſequently that a Grant made by the King to A. Knight, when there was ne eee 


that he might 
take by a 


: | 5 Grant made 
unto him by the Name of Knight, & fic vice verſa, fi conſtat de Perſona, ut res magis valiat, Qc. h Ant 


Note; this Judgment was reverſed in Parliament, becauſe it was only a Miſtake in the Plead | 
being in Truth a Knight at the Time of the Grant, Carth, 440, F eader, the Party 


(E) At what Time the Miſtake muſt be taken 
Advantage of, and how the lame is ſolved. 


N agreed, that he who would take Advantage of a Miſnomer, Rol. Abr. 
or the Want of a proper Addition, muſt do it before he pleads to Iſſue; 78. 

for the Addition is ordainnd by the Statute, that the Party who happens CHI: ee 
* to be outlawed may have Notice; but if he appears and takes no Excep- Page 624 


tion, conſtat de Perſona, and he thereby waives any Benefit he may have by 2 Rol. 
the Miſnomer or Want of Addition. 


Rep. 


228. 
| e 
Caſe. Hawk. P. C. 190. 2 Hal. Hiſt. P. C. 175: Sid. 247. Keb. 885. Show. 394. Comb. 188. 
Carth. 207. Lil. Ent. 509. | j | | 
The Defendant was ſerved with Proceſs by the Name of Dubois, Plaintiff Paſch. 7 Seo. 
entered an Appearance for him, and obtained Judgment by Default; and 2, in B. K 
on Motion to ſet aſide the Judgment, upon an Affidavit that his Name 1 N Ms 
was Davois, the Court refuſed it and ſaid, that ſuch Kind of Motions 
would deſtroy all Pleas in Abatement; ſince the late Act enabling the 
Plaintiff to appear for the Defendant, his Appearance by the Name of 
Dubois is the ſame, as if entered by the Defendant himſelf . I If Defend- 


ant is ſerved 


. by a wrong Name, appears by his true Name, and Plaintiff declares againſt him by that Name, the 


Court will not, on Motion, ftay Proceedings for Irregularity, but leave Defendant to plead V ariance.— 
So if it is in the Addition of his Degree or Miſtery, 2 Will. 293. 


(F) Df the Manner of taking Advantage of, 
and pleading a Miſnomer oz Mant of Addt- 
tion. | 


A Lthough a Defendant may, by pleading in Abatement, take Advan- Finch 363. 
tage of a Miſnomer when there is a Miſtake in the Writ or Declara- * 5. Is 
| | tion. 
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Miſnomer and Addition. 


—_—_—{ 


dt. th 


(a) That the tion, as to_the Name of Baptiſm or (a) Surname, yet in ſuch a Plea he 
ſafeſt Way in mult ſet forth his right Name, fo as to give the Plaintiff a better Writ. + 
Criminal | | e nete 777 * Paladin ng 
Caſes, is to allow the Party's Plea of Miſnomer, both as to his Surname and as to his Chriſtian Name; 
for he that pleads Miſnomer for either, muſt in the ſame Plea ſet forth what his true Name is, and then 
he concludes himſelf; and if the Grand Jury be not diſcharged, the Inditment may preſently be amend- 
ed by the Grand Jury, and returned according to the Name he gives himſelf, 2 Hal. Hiſt, P. C. 176. 
—— That the Party accuſed may take Advantage of the Miſnomer, ot Want of Addition, but yet he 


muſt plead over to the Felony ; but though ſuch Plea be found for him, he is not to be diſcharged, but 


muſt be indiQed over again ; neither ſhall ſuch Plea, if found again him, be peremptory, but he ſhall 
be tried on his Plea in chief. 2 Hawk. P. C. 367. 95 e 


* 


{ 


86 Alſo he who pleads in Abatement, muſt not only ſet forth his right 
Skin. 620. Name, but muſt alſo alledge, that by ſuch Name he was known and called 
pl. TTY at the Time of the Purchaſe of the Writ, 7 

alk. 6. pl. 15. | | 8 | | 
1 5 og Ld. Raym, 118, 249, 301, 304, 509, 562. 2 Ld. Raym. 1015, 1177, 1308. 10 Mod, 
284. Comyns 260. pl. 143, 371. pl. 185, 541. pl: 223. Stra. 156, 316, 614. 2 Stra. 787, 2 Ld, 
Raym. 1515. 2.Stra, 850, Barnard, K. B. 209. Fitzgib. 1, 75. 2 Stra. 1218. 


N 
Hal. Hift, He who will take Advantage of the Miſnomer of his Chriſtian Name, 
P. C. 175. Addition, or Surname, muſt do it upon his Arraignment, and the Entry 
muſt be ſpecial, viz. Super quo venit Robertus Williams, qui indifatus eſt 

per nomen Johannis Williams, & dicit quod ubi in indiffamento ſupponitnr 
quod quidam Johannes Williams vi & armis, &c. Ipfius nomen eſt Robertus 

& non Johannes ; for if he ſhould ſay, venit predifius Jobannes Williams, 

he concludes himſelf, and cannot plead that his Name is Robert, 

Carth. 207, So where the Defendant pleaded Miſnomer in Abatement in this Form, 
Tallant ver. & predif” J. Germyn (with an # at the End) venit & defend”, & dicit, that 
e his Name is Germy (without an 2) and not Germyn prout, &c. and upon 
Demurrer to this Plea it was adjudged againſt him; for that he had ad- 
mitted his Name to be Germyn, by his appearing and making Defence by 

that Name; but that if he would have taken Advantage of the Miſnomer, 
he ſhould have pleaded in this Manner, & Johannes Germy, qui per no- 

men J. Germyn ſuperius implacitatur, venit & dicit quod, and for this De- 

| fault a Reſpondeas Ouſter was awarded. | | 
Mich. 9. So where the Detendant was ſued by the Name of Edward Cotteral, 
Geo. 2. in B. and pleaded in Abatement that his Name was Jobn, but introduced his 
* wy Plea, and the aforeſaid ———= Cotteral (leaving out his Chriſtian Name) 
22 comes and defends the Force and Injury, when and ſo forth; and it was 
* Page 625 * held, that the Defendant ſaying & predi? —— Cotteral, muſt be under- 
ſtood & prædict Edwardus Cotteral, by which he confeſſes his Name to be 
Edward; and if he would have taken Advantage of the Miſnomer, he 

| ſhould have ſaid & Jobannes, who was ſued by the Name of Edward. 

Trin. 10Geo. If there be a Miſtake in the Chriſtian Name and Surname, the Defend- 
2. in B. R. ant may take Advantage of both, and his Plea on that Account ſhall not 
Read ver. he held to be double; as where Trover was brought againſt the Defendant 
8 by the Name of Cbriſtopber Mature, and he pleaded in Abatement, that 
Hardw. 286, his Name was John Metter, and that he was known by that Name; ab/que 
| Heoc, that he was named by the Name of Chriftopher Mature; and on De- 
murrer to this Plea, becauſe of Duplicity, and becauſe no Yenue was laid 

where he was baptized, it was held, 1ſt, That there being a Miſtake in 
both Names, the Defendant could not take Advantage thereof, in a better 

Manner than he has done; for he is not bound to admit one of the Names 
right, which if he did, he would not then give the Plaintiff a better Writ, 

the Prænomen and Cognomen being only one Deſcription of the ſame Perſon; 

and though there is no Precedent, where Miſnomer has been pleaded both 

in the Chriſtian Name and Surname, yet that may be becauſe it is a Matter 
that has rarely happend ; and for this were cited 1 Lutw. 10. Thom, Ent. 1. 


I I Salk, 


® wart s ſay, that it d 


3 
— EE CEC TEC CCI 


Piſnomer and Addition, 


1 Salk. 6. ROY That there was no N of laying a venue, this bein 

a Matter relating to the Perſon, which muſt be tried where the Action is 
laid; and for this were cited Raſt. Ent. 29. _ $ Pleag. 9. I Sallk. 6. 
6 Mod. 11 . | | 
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\H E — og though his Name! is miſtakbn, i is not obliged to pare | 
() Advantage of it; and therefore if he be impleaded by a wrong 


Name, and afterwards impleaded by his right Name, he may plead in Bar (% Fills, 


who pretend- 
ed himſelf to 


be Earl 
e was arreſted by the Name of 7. Pillars, Armiger ; 3 and, on Motion, the Court _ 


Leave to put in Bail, without j Joining in the 7 7777 and thereby not Prin Wes 8 6 
275 17 18. 38. 6 why, 2 » | CGH 3 pl. 
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the former Judgment, and aver, that he is una & eadem perſons. 


So if a Perſon be [Re IP acquitted o 0 7 Gris and afterwards he 2 Hawk: p. 
is indicted for the ſame Offence, in which ſecond Indictment the Crime is C. 369. 
deſeribed to be the ſame in Subſtance, with ſome Variation of the Name, 


Addition, c. he may make good the Fan by wig: that be Was 


: the lung Ferien Ber in c nc 3 ons 01 ety ens, 


If a Perſon killed be deſeribed by his proper Nase end Wat in the 2 Hawk. P.. 
firſt Indi&ment,” and by a different Surname in the ſecond, ſuch Variance B. 369 . 
may alſo be helped by an Averment, that the Perſom To differently named 
was one and the ſame Perſon; to which it is adviſabſe to add, that he was 


known as well by the Name i in the N as by chat. in the ſecond Indict - 5 


ps 32> +. $ ee 
ment. 


AA 


If a Bench appear gratis, d by Gl to. an 53 1 © Bonk. 8 
may plead a Miſnomer in Abatement, as well as if he had appeared. in C. 367. 
Perſon; for if he be not the Perſon intended,, h ay be rejected, 
and x | udgment ſigned by Nabil Ait; but the ;/ drome Ren, by. ac. 
cepting his Plea, admii its kim to be the Defelant,-and ſhall not after % wal 
logh 1 not appear bot that the Plea BE be put in by. rige 626 
a Stranger. : 3 5 

One Befendant cannot Pfand Miſriomer & bis Companions ; for the other Lats, 36. 


Defendant may admit. binaelf to be the Perſon in the Writ. 


So if ſeveral Perſons be indicte d for one Offenee, Miſnomer, or Want of 2 Hat. Hit. 


Addition of one, uaſbethr the Indictment only againſt him, and the Reſt F. 8 * 


mall be put to anſwer ; for they are in Law as ſeveral Indictments. 
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| Monopoly, | 


0 Ponopoly, 2, what it is, any how refrained by the Com 
mon Law. 626. ” 


| (8) pow eelaued by Statue. 6. n 


SS = #4 & '4 


"7 Wampe what @t i and yow refrained 
. by the Common Law. 


ene is deſcribed bs oy: Lord Cole. to ben an EE Ir or 


b & 


3 Inft. 181. 


Nox 182, Allowance by the King by his (a) Grant, Commiſſion or other- 
(a) Monopoly wiſe, to any Perſon or Perſons, Bodies Policick or Corporate, of 
andIngrofling or for the ſole Buying, Selling, Making, Working or Uſing of 


differ only in any Thing, whereby any — Fo Perſens, Bodies Politick or Corporate 


this, that the 


firſt is by Pa- Are ſought to be reſtrained of any of een 1 W had 9 


tent from the hindred in their lawful Trade, i Niger ts 


King, the 
other by AR of the Subject, between party and "RG ; — are Ao 0 WICH err and th 
agen of the Subjekt, and therefore are + cqually reſtrained by | the Common 7 17 10 Skin. kin. 169. 


Hawk, P. C. And therefore all ths of this Kind, Helating" to any ki Tre wn 

231. made 3) void by. IM La W, as being againſt the Freedom, bf | 
ownſind's Trade, and diba a 9255 and Induſtry, e reſtraining Perſons | 

Coltefion of from etting WEARS MA 2 05 by a lawfu | loyment, and vtting 


Proceedings in”. ices t ey i 998 a 


Parkenew it in the Poser of" pürticulat Pelton 10 fee! whit 
244 48: 1 aut.cx z all which are wanifeſt lnconveniencies to. the Fublie- 

) is 
held to be further reſtrained by ho Did Law, by eo thoſe who are guilty thereof 'to raul 
and Impriſonment for the Offence," 25. being atrary:;$0.the;,aptient and fundamental 


| Laws of the Kingdom; and it iy ſaid, that. CT Proſecutions of this Kind ja forme 


Days, 3 Inſt, I ; hy 2 Inſt. 47. 61. 411. ci 


* » 
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Page 627 And upon this Sund i oth been reſolved. FS the King's Gun to 


2 Rol. Abr. any particular Corporation, of the ſole Importation of any Merchandize, | is 
* void, whether ſuch Merchandize be prohibited by Statute or not.” 

3 Inſt. 182, EA 

2 Inſt, 61. „ | | 


— 


Heer ao! it Gans: 40 the King 3 Charter, i impowering particular Per- 


. Raym. 489. ſons to trade to and from ſuch a Place, is void, ſo far as it gives ſuch Per- 


— Ca. ſons an excluſive Right of trading, and debarring all others; and it ſeems 


Vero, 127. now agreed, that an can ee a Subject from Trade, but an Act 


Sands ver of arli m 5 | . 
Eaft-1 India 1 N . 2 8 . N Ke in e 


Company. Skin, 165. pl. 2. 226, 234. 3 Mod. PY 


Alſo 


Won woe. 
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Alo it dach b _ | audged, that the King'sGrawo? the ſole Muking, 11 Co, 84. 
| {nies and Selling of playing Cards, is void; notwithſtanding the Pre- - Moor 671. 
rence, that the Playing with chem is a Matter merely of Pleaſure und Re- N97 173: 
creation, and often much abuſed, and therefore proper to be reſtrained; for 12 

ſince the Playing with them is, in itſelf, lawful and innocent, and che 
X Making of them an honeſt and laborious: Trade, there is no'more/Reaſon 

why any Subject ſhould be hindred from getting 5 Livelihood - by this 

than any other Employment. ofiiret29 00 Bgs 

And for the like Reaſons alſo it hath been reſolved; that the'Gtanie of the 2 Ro. ab. 
ſole Ingroſſing of Wills and Inventories in a Spiritual Court, or of the ſole 212. 
Making of Bills, Pleas * Wrirs-in a' Court of LAN to: rally” particular 4" xp 
rh 18 r | 4 Nen n lt Vern * 


5 = TY 3 %# $2 «4 5 34 1 f . 22 230 10 © 107, 131, 133. 
by 


But i it . — the 1 King apt far's debe Time, ke} a Noy 182. 
good Grant to any one of the ſole Uſe of any Art invented, or firſt brougtic Hawk, P. C. 
into the Realm, by the Grantee. n * 31. 
Alſo it ſeems to be the better uiid chat the King may grant to par- Mod. 256. 
ticular Perſons the ſole Uſe of ſome particular Employments; (as o pat 3 == 792. 
Printing the Holy Sctiptutes, and Law- Books, St. ) whereof an dan 3 


ed liberty might be of NE e fr to tlie Public. 12/22 12 **- thorities to 
| the laſt Para · 
graph but one. (a) The Reaſons hereo iven are, chat the Taveation of Printing was new; that it con- 


cerned the State, and Was Matter of ol ick Care; that it Was in the Nature of a Proclamation, and 
none could: make Ptroelamations but the King 3 chat as to'Law: Rooks, the King. has the Making of 
Jaca \Serjeants add Qfficers of Law; that they are printed in @ | articular Language and Character, 

ith Abbreviations, &c. Via 2 Chan. Ca. 67, Skin, 2 er the Arn Baker and An, 
my * k of een and ; t. Burn e. Low, 347 Fit, Calles. I. | 
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_ How refrained *. Statute, 0 1 155 
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7 Y a 21 Jac. 1 1. cap. 3. it is 8 and ehacted, 8e That at a 
2 <v"poſies; ahi off  mmiſfiors Grants, Liceticed;” Ch: harters and Letters 
* Patents to any Perfon vr wh Bodies Polititk « or 'Cor 4 1 8 
e ever, of or for the fole Buying, Sellin , Making, Workitig or Ulng 
* daz. Thing within this RH "or" Walks 107 Ger Falle 4 
e arrants. of Affiſtant 
854 all other Matters wharfoever A a rehglng to the Taſtitotigg 
hreharici ing ie ſaine, or dby 5 
2 heit are ase cohttary to e of this Kea and ſo are an 
2. ſhall be utterly vold, and of none E Effect, and i in nv wiſe to be 55 In Vre 


| And 828.4 This all Perſoits, Bodies Pohit iek apd Corpor otire wharſo- - 
erci put nn Ure 5 
* any. Monopohꝝ gr. Ap i doth Commilion, Grant.or Licence, c. or other 
Thing tending as afoteſaid, or: any Liberty, Power or Faculty, gfound+: Page 626 
« ed or pretended to be grounded upon thecm, or miy-of them. 
And it is further declared and enacted, by Sec. 3. That all Monopolies, 


and all ſuch C . Oran and Licences: Et. ond all other Things ele 


ie Force and Validity of them ought to be, 


< tending, as fie ai 
rd, tried and determined by and r 0 


e and; 95 be n be 
« the (6: Common 
Conſtruction 


hereof i it is 1540 by my Lord bal, that all Matters of this Kind « ought to 1 tried i in t Crt of Com- 
mon Law only, and not at the Couneil- Table, or in the Court of Chancery, of any het ourt of like 
Nature. 3 Inſt, 182. But for this wide — of the Court of Cl ancery, Tit. Courts and their 


ion. 
Turi/h FATS —_ 


f this, Realm, and not otherwiſe. i 3:1: () Ia the 


— — 
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Monopoly. 
And it is further enacted, by Sec. 4. That if any Perſon ſhall be hindered, 
1 prieved, diſturbed or diſquieted, or his Goods or Chattels any way ſeized, 
attached, diſtrained, taken, carried away or detained by Occaſion or Pre- 
text of any Monopoly, or of any ſuch Commiſſion,” Grant or Licence, 
* e. or other Matter or Thing tending as aforeſaid, and will ſue to be re- 
.* lieyed in any of the Premiſſes, he ſhall have his Remedy for the ſame ar 
the Common Law, by Action grounded on the ſaid Statute, to be heard 
and determined in the King's Bench, Common Pleas, or Exchequer, 
ngainſt the Party by whom he ſhall be ſo hindered or grieved, &c. or 
by whom his Goods ſhall be ſo ſeized or attached, Sc. wherein ever 
e ſuch Perſon, which ſhall be ſo hindered of grieved, &c. or whoſe Good, 
„ ſhall be ſo ſeized or attached, &c. ſhall recover three Times fo much as 
« the Damages which he ſuſtained by Means of ſuch Hinderance, c. and 
<« double Coſts ; and in ſuch Suits, os for the Staying or Delaying thereof, 
po Eſſoin, Protection, Wager of Law, Aid Prayer, Privilege, Injunc- 
tion, or Order of Reſtraint, ſhall be in any wiſe prayed, granted, ad- 
«mitted or allowed, nor any more than one Imparlance; and if any 
Perſon ſhall, after Notice that the Action depending is grounded upon 
< the ſaid Statute, cauſe or procure any Action at the Common Law 
grounded thereon to be ſtayed or delayed before Judgment, by Colour 
or Means of any Order, Warrant, Power or Authority, fave only of the 
„Court wherein ſuch Action ſhall be depending; or after Judgment ſhall 
' cauſe or procure the' Execution tg be ſtayed or delayed by Colour or 
Means of any Order, Warrant, Prayer or Authority, ſave only by Wric 
of Error or Attaint, that then the- ſaid Perſon or. Perſons ſo offending 
e D d 
3 Inſt. 183. It is ſaid, that the firſt Branch of this laſt Clauſe, relating to the Delay 
of Cauſes of this Kind before Judgment, not only extendeth to the Privy 
Council, Chancery; Exchequer Chamber, and the like, but alſo to thoſe 
who ſhall procure any Warrant from the King for np 7 z and it is 
ſaid, that the latter anch, relating to the Delaying of Execution after 
Judgment, extendeth even to the Judges of the Court where the Cauſe is 
depending. | 4 | 
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oned, ſhall extend to any Letters Patents, and Grants of Privilege 
« for the Term gf fourteen Tess, cr under, of. the ſale Working or 


« Making of any Manner of (7 new NManufactures within this Realm, 
« to the true and hrſt Inventor. and Inventors of ſuch Manufadtures, 


« which others, at the Time of making ſuch Letters Patents and Grants, 
« ſhall not uſe; ſo as alſo they be 155 l to the Law, nor miſ- 


>. 


« chieyous to the State, If rajling, Prices of Commodities at home, or 
«Hurt of Trade, or generally inconyenient; the ſaid fourteen Tears to 
* Pace 62 « be accounted from the Date of the firſt Letters Patent, or Grant of 

age 029 e ſych Privilege, but that the ſame ſhould be.of ſuch Force, as they ſhould 
(5) Manufaẽ- „ *Y; Eg eee enen % 1 0 
tures newly ** if the 1816, er N 1 none other. act) e 
b ht into F by 195 N ah + 78 * 7 3 irn e te ee 44 
„ rr from beyond Sea are included, tho” they bad been long pradtiſed there beſore fore; for the 17 * : 
ſpeaks of new Manufactures within this Realm, and jun male to encourage new: Devices uſeful to the 
Kingdom 9 and whether learned by Travel or Study, it ie che ſame Thing. 2 Salk 4%. 
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3 Inſt. 184. It hath been reſolved, that 


5 In, 18. Alſo it hath been holden, that a new Invention to do as much Work in : 
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the ſaid Exception; becauſe it is inconvenient, in turning ſo many labour- 
ing Men to Ine. („„ „ „ ons vb) : 


Jr Wy £4: 
* 


Alſo 


* 2x7 
* * 


& 


cc 


Ll 
* % 
| 
— ee ee a = IA — 


Monopol. 
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Alſo it ſeems clear, that no old Manufacture, in Uſe before, can be pro- 3 Inſt. 184. 


hibited in any Grant of the ſole Uſe of any ſuch new Invention. 

And it is farther provided, Se. 7. That nothing in the ſaid Act con- 

tained ſhall extend to any Grant or Privilege, Power or Authority what- 

e ſocver, before the ſaid Act made, granted, allowed or confirmed by any 

Act of Parliament, ſo long as the ſame ſhall continue in Force. Bic 
Provided alſo, Se. 9. That nething in the ſatd Act contained ſhall be 


d in any wiſe prejudicial to any City, Borough or Town- Corporate within 


this Realm, concerning any Grants, Charters or Letters Patents to them 
% made, or concerning any Cuſtom uſed by or within them, or umo any 
<* Corporations, Companies or Fellowſhips of any Art, Trade, Occupation 

or Myſtery, or to any Companies or Societies of Merchants within this 


% Realm, erected for the Maintenance, Enlargement or Ordering of any 


Trade or Merchandize, but that the fame Charters, Cuſtoms, Corpora- 


e tions, Sc. and their Liberties and, Immunities ſhall be of ſuch Force and 
Effect, as they were before the making of the ſaid AR, and of none 


other; any Thing before in the ſaid Act contained to the contrary in any 
s wiſe notwithſtanding. ] 


And it is further provided, Se. 10, * That nothing in the ſaid Act 
e contained ſhall extend to any Letters Patents, or Grants of Privilege 
* concerning Printing, nor to any Commiſſion, Grants or Letters Patents 


concerning the Digging, Making or Compounding of Salt-Petre, or Gun- 


„powder, or the Caſting or Making of Ordnance, or Shot for Ordnance, 


© nor to any Grant or Letters Patents of any Office, erected before the 


Making of the ſaid Statute, and then in Being and put in Execution, 
te other than ſuch Offices as had been decried by Proclamation z but that 
all ſuch Grants, M. ſhall be of the like Force and Effect, and no other, 


44 2g if the ſaid Act had never been made. | 


But it is enacted by 16 Car. 1. cap. 21. That it ſhall be Jawful for 
e all Perſons, as well Strangers as natural-born Suhjects, to import any 
« Quantities of Gunpowder whatſoever, paying ſuch Cuſtoms and Duties 
© for the ſame as by Parliament ſhalt be limited; and that it ſhall be lawful 
<« for all his Majeſty's Subjects of this his Realm of England, to make and 
„ ſell any Quaatities of Gunpowder at his Pleaſure, and alſo to bring into 
* this Kingdom any Quaatities of Salt-Petre, Brimſtone, or any other 
« Materials for the Making of Gunpowder; and that if any Perſon ſhall 


0 put in Execution any Letters Patents, Proclamations, Edict, Act, Order, 


% Warrant, Reſtraint, or other Inhibition whatſoever, whereby the Im- 
<< portation of Gunpowder; Salt-Petre, Brimſtone, or other the Materials 
<* aforementioned, ſhall be any ways prohibited or reſtrained, ſhall incur a 
„ ie: mo 99,99 1 

And it is further provided by the ſaid Statute of 21 Jac. 1. cap. 3. 
Sei. 11, 12. That nothing in the ſaid Act contained ſhall extend to 
« any Commiſſion or Grant concerning the Digging, Compounding or 
„% Making of Allum or Allum Mines, Sc. nor concerning the Licenſing 
„ of the Keeping of any Tavern or Selling of Wines, to be ſpent in the 
« Manſion-Houſe, or other Place in the Tenure or Occupation of the 
80 Parry ſelling the ſame; and a further Proviſion is made. in the latter 
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„ tions and Perſons, as Newcaſtle upon Tine, &c. 
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Part of che Statute, for ſome particular Grants to particular Corpora- ® Page 630 


But it is ſaid, that the ſaid Clauſe relating to Allum was needleſs, becauſe 3 Inſt. 185: 


all ſuch Mines belong of Courſe to the Perſons in whoſe Graunds they are, 


and therefore no Privilege cpacerping them can be granted but in the King's | 


own Ground, 


% 
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Moztgage. 


(A) Ot the Oziginal and ſeveral Rinds of Moztgages. 631. 
(B) What ſhall be deemed a Moꝛtgage, oz an Eſtate redeem 
able. 634. 
(C) Of the Nature of a Moztgage, as to the diſtin In. 
tereſts of the Moztgagoꝛ and Moztgagee. 635. 
(D) Of the legal Perfozmance of the Condition. 636. 
(E) Of the Cquity of Redemption and Fozecloſure, 638. 


And herein, | | 8 


1. Who may redeem, and by whom the + Margig Money 
' ſhall be paid. 638. ; 
2. To whom the Mortgage Money ſhall be paid. 641. 
3. Of the Precedency and Right of Redemption, where there 
are ſeveral Mortgagees or Incumbrancers; and herein of 
their Remedies againſt each our, as well as _— the 
Mortgagor. 642. 
4. How far the Purchaſing in a precedent Mortgage or In- 
cumbrance will prote& ſuch Purchabor, 0 intitle him to 
a Precedency of Redem 1ption. 649. 
5. Of the Equity which muſt be done hy TY who would 
redeem, to the Perſon againſt. Nhe a Renee! is pray- 
+7 4% Sd, 0 
6. At what Time the 1 be. 6 54. 
7. Of the Manner of Redeeming and Forecloſing. 656. 


(F) Moꝛtgagees and their Agnes, how to acccunt, 0 
what „ to make. 657. 
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ben 00 Of the Original and ſeveral Kinds of 5 
Mortgages. | 


| IEE Notion of Norgsging and Redem tion F to be of 

none e Jiewiſb Extraction, 1 them: derived 4s the Greeks and Ro- 
mans; the Plan of the Moſaic Law conſtitutes a juſt and equal 
Agrarian, that the Lands may continue in the ſame Tribes and 

Families, and the People might | not Ay diverted by any exotick Acts and 


4 | Inventions 


MPoyꝛtgage. 
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—— 


Inventions from the Exerciſe of Agriculture, in which innocent Employ- 
ment they were to be continually educated; and therefore whoever were 
compelled by Want to ſell, could transfer no Eſtate in the Lands, farther 
than to the next general Jubile, which returned once in fifty Years ; 
wherefore they computed till the Jubile, and according to the Diſtance 
from thence, ſuch was the Intereſt that could be transferred to the Buyer; 
but the Vendor had Power at any Time to redeem, paying the Value of the 


Lands to the Jubile; but though he did not redeem at the Vear of Jubile, 


yet the Lands came back again free to the Vendor and his Heirs. 

But our Notion of Mortgaging and Redemption ſeems to have come Jin. 5 
more immediately from the Civil Law, and therefore it will be neceffary 
herein to conſider the Diſtinctions in that Law between Pledges and Things 
hypothecated. EL e TED 

The Pignus or Pledge was, when any Thing was obliged for Money lent, 
and the Poſſeſſion paſſed to the Creditor. | | . ©; 

The Hypotheca was, when. the Thing was obliged for Money lent, and Lide Tit. 
the Poſſeſſion remained with the Debtor. Now in Caſe of Goods pigno- Baden. 


92, 


rated, the Creditor was obliged to the ſame Diligence in keeping them, as * 


he uſed about his own; ſo that if the Goods were loſt by the Negligence 
oſ the Creditor, an Action lay as for a Depoſit; for the Property being 
transferred to the Creditor for a particular Purpoſe, he was to keep them as 
his own. EET, | 


If the Debtor did nat redeem the Thing pledged, the Creditor was to Digef. Lib. 


forecloſe the Redemption of the Debtor ; and if the Money was not paid, 20. Lit. 6. 


the Creditor had his Actio Pignoritia, or Hypotbecaria, which, when he had png _ 2 
purſued, and obtained Sentence thereon, he might ſell as his own Property, * * 20 
but there was this Difference between the Adtio Pignaritia and Hypotbecaria; 
that the Actio Pignoritia was only on the Perſon of the Debtor to forecloſe 
him, becauſe the Pignus was already in the Poſſeſſion of the Creditor; but 
the Mio Hypothecaria was tam in Rem, quam in Per ſonam, and was given ad 
Pignus Proſequendum contra guemcungue Poſſeſſorem; becauſe herein the Cre- 
ditor had not the Poſſeſſion of the Pledge, but it remained to the Debtor; 
and till Sentence was obtained in theſe Actions, the Creditor could not ob- 
tain the Property of the Pledge; and if the Money was paid before Sen- 
tence, the Pledge was ſubject to Redemption; and where the ſame Thing 
was pledged to ſeveral, thoſe were ſaid to be Potiores in Pignore, to whom 
the Fhings were firſt hypothecated. 494%. SY 
If the Money was tendered or paid to the Creditor, the Contract of Digep. Lib. 


Pignoration was diſſolved, and the Debtor might have the Pledge back, as 20. Tit. 6. 


a Thing lent; ſo that ſeems to have introduced the Notion among us of 


the Debtor's Right to Redemption, and with them the Uſucaption, or the 
| Right of Preſcription, did not extinguiſh the Pledge, unleſs a Stranger had 


held it for thirty Years, or the Debtor had held it for forty Years. 

In the Feudal Law the Rule was, Feudalia, invito Domino, aut Agnatis, Corvin. 268. 
non refle ſubjiciuntur Hypotbecæ, quamvis frutius poſſe eſſe receptum eſt, and 
'the Reaſon of this Rule was, becauſe the. Feud was filled with a Tenant 
from the Lord's original Bounty, on whom he depended for his perſonal * Page 632 
Service in War and Peace; and therefore the Feudiary could not obtrude a | 


Tenant on him without his Leave, who might be leſs capable of thoſe Ser- 


vices; and therefore as the Tenant could not originally alien without Li- 
cence, ſo he could not mortgage. | | 

But when a Licence of Alienation was given about the Time of H. 3. 
and it became a Maxim in Law, that the Purity of a Fee- ſimple imported 
a Power of diſpoſing of it as the Owner pleaſed ; there were two Ways of 


mortgaging Lands introduced, which Littleton diſtinguiſhes by the Names 
of Vadium Vivum and Vadium Mortuum. 


The 


Mortgage. 

Co. Lit. 206. The Vadium Vivum is, where a Man borrows 100 J. of another, and 
Vide Madd. makes an Eſtaxe of Lands to him, till he hath received the ſaid Sum of the 
Formulare I ſſues and Profits of the Lands; and it is called Vadium Vivum, becauſe 

- on neither the Money nor the Land dieth; for the Lands are conſtantly pay+ 
ing off the Money, and the L. ands are not lefr as a dead Pledge, in cafe the 
Money be not paid. This ſeems to have been the antient Way of pledging. 

Lands; for they held, that Lands could not be hyporhecated 3 and there- 

fore they uſed to ſubject the UſufruFus, which continued originally during 
the Life of the Feudiary; but when there was a free Liberty given of. 

Alienation, then the Feudiary could pledge the Uſufruius of the Land at 

Pleaſure ; but becauſe, in this Way of Pledging, the Lender received his. 

Money by Degrees, and in {mall Parcels, which was very troubleſome; and 

thoſe that put Money to Uſury, are generally willing to receive the Whole 

in a groſs Sum; therefore this Way of Pledging is now out of Uſe. 

Lit. f. 332. The Vadium Mortuum is fo called by Littieton, becauſe it is doubtful; 
Co. Lit. 205. whether the Feoffor will pay the Monty at the Day limited or not; and 

if he do not pay, then the Land, which is but in Pledge: upon Condi- 

tion, for the Payment of the Money, is taken from him for ever, and fo 
dead to him; and if he do pay it, then the Pledge is dead to the Tenant 


of the Land. | 3002S 5:46). 28 4 25-01 15.1800 + 
Maddox 318, Of theſe Mortgages there are again two Sorts ; 1½, Of the Freehold and 
919. Inheritance; and 2dly, Of Terms for Years. 2 6 i 


1ſt, Of the Freehold and Inheritance; and here the antient Way was to 
make a Charter of Feoffment, on Condition, that if the Feoffor, or his 
1 Heirs, paid the Sum to the Feoffee, or his Heirs, he ſhould re-enter and 
re · poſſeſs; and ſometimes the Condition was contained in the Charter of 
Feoffment, and ſometimes it was defeazanced by another Charter, as may 
be ſeen in the old Forms. SW, AI av. 268 250, 
Co. Lit. 226, For as. a Man might annex a Condition to his Feoffment, for cujut eft 
227. dare, ejus eſt diſponere, ſo he might annex a Condition by another Deed; 
bearing Date and executed at the ſame Time; for, being executed at the 
ſame Time, it is really but one and the ſame Diſpoſition, que incontinenti 

Funt ineſſe videntur; but a Defeazance or Condition annexed after the Feoff. 
ment executed comes too late, becauſe the Livery Coram: Paribus atteſting 
the Infeudation, in which there is no Condition, the Tenant muſt hold che 
Land according to the Tenure of the Inveſtiture; but Rents, Annuities 
or Warranties, that are Things executory, may be defeated by Defeazances 
made at the Time of their Creation, or any Time after; becauſe there is 
not any Neceflity of the Notoriety of Livery to make an Inveſtiture; and 
therefore, bring 'ctEated by Deed only, they may be defeated. of deſtroyed 
0 8 Deed alone. 3.139 {71 3 W 20776 i m4 N 4 Opt 5 01,71 9 19 1250 ITS 
Co. Lit, 221, W Sorts of Conveyanees were ſubject to theſe Inconveniencies; 
222. that if the Money were not paid at the Day, ſo that che Eſtate became 
| abſolute, the Eſtate was thenceforth ſubjedt to the Dower of the Feoffee, 
and all other his real Charges and Incumbrances'for though if the Ftoffor 
performed the Condition, then he: might re-enter, and fe · poſſeſs Himſelf 

| in his former Eſtate, and confequently Was in aboye:all'.the Charges and 
* Page 63 3 *Incumbrances of the Feoffee; yet, if he did not literally perform the Con- 
dition, by Payment of the Money at the Day, then the Eſtate was legally 

ſubject to the Charges and Incumbrances of the Feoffer, though the Mo- 

ney were afterwards paid, and the Eſtate re-conveyed tothe Feoffor- 

Hardr. 465. But the Courts of Equity, as they grew in Power, have ſet this Matter 
right, and have maintained the Right of Redemption, not only againſt Te- 
nant in Dower, and the Perſons who come in under the! Fgoffee, but even 
againſt the Tenant by the Curteſy, and Lord by Eſchea, that ate ln the 

Poſt ; becauſe the Payment of the Money doth, in the Conſideration- of 
Equity, put the Feoffor in ſtatu quo, ſince the Lands were originally only 

a Pledge for the Money lent. . | As 


dal Duties of the Tenure, and was only inconvenient in this; that if the 


the Mortgagor ſhall receive the Rents, Iſſues and Profits, without Ac- 


in the Mortgage Deed of a Term for Years, or the Aſſignment thereof, 
the Mortgagor ſhall covenant for himſelf and his Heirs, that, if Default 


ſuch Perſon or Perſons (to prevent Merger of the Term) as he or they 
ſhall direct or appoint; for the Reverſion, after a Term of 50 or 100 
Years, being little worth, and yet the Mortgagee, for Want thereof, con- 
tinving but a Termor, and ſubject to Forfeiture, tc. and not capable of 
the Privileges of a Freeholder therefore, where the Mortgagor cannot re- 
deem the Land, it is but reaſonable the Mortgagee ſhould have the whole 
„ ; > +: 0 4 | 4 % THF" C5 ADS an HUTT 1 
Intereſt and Inheritance of it, to diſpoſe of as abſolute. Owner, + : 


IIEREIN we. may obſerve. in general, that whateyer Clauſes' or Co- Vern. 183. 


abſolute Diſpoſition or conditional Purchaſe z, yer, if, upon the Whole, it „a. Chan. 
appears to have been the Intention of the P ale een ſuch Conveyance 

ſhould only be a Mortgage, or paß an Eſtate. redeemable, a Court of 

E uity will always conſtrue IT 10. „ lit NVS Join His 19 | 

Dr where the Condition of a Mortgage is, that the Mortga or ſhall re- Vern. 33, 


| ſhould redeem, yet Equity will admit the, General 175 of fach Morrgagor * Chan. Ca, 
to a Redemption; becauſe this can be no Purchaſe, ſince there is a Clauſe 
of Redemption; and when the Land was originally only a Pledge for Mo- Harris. 
ney, if the Principal and Intereſt be offered, the Land is free z and it would 
Vol. III. a e ; be 


Oo Wk 


Mortgage. 


As to Mortgages by Way of creating Terms, this was formerly. by Way 
of Demiſe and Re- demiſe. As for Example; A. borrowed Money of B. 
thereupon A. would demiſe the Land to B. for a Term of 500, Cc. Years 
abſolutely, with Common Covenants againſt Incumbrances, and for farther 
Aſſurance, and then B. would the Day after re-demiſe to 4. for 499 Years, 
with Condition, to be void on. Non-payment of the Money at the Day to 
come; this Manner of mortgaging came in after the 21 H. 8. cap. 15. for 
fallifying Recoveries, when there was a fixed Intereſt ſettled in Terms for 
Tears; and was eſteemed beſt for the Mortgagor, to avoid all Manner of 
Pretenſion from the Incumbrances and Dower of the Feoffee in Mortgage; 
and was reputed beſt for the Mortgagee, to avoid the Wardſhip and Feu- 


ee 


ſecond Deed were loſt, there appeared to be an. abſolute Term in the 
„„ d nab et Eb nt onak 
And this is now the common Method, viz, By a Demiſe of the Land 
for a Term, under a Condition to be void on the Payment of the Mort- 
age-Money and Intereſt ; and a Covenant is inſerted at the End of ſuch 
Deeds, that, till the Default ſhall be made in the Payment of the Money, 


This has been ruled to create a Tenancy at Will to the Mortgagee ; but Raym. 147. 
if the Mortgagor dies, the Tenancy at Will is determined, till there is a 
Receipt of Intereſt from the Heir, which ſeems to make him alſo Tenant 
at Will to the Mortgagee. | TY | 


But now the laſt and beſt Improvement of Mortgages ſeems to be, that 


be made in the Payment of the Money at the Day, then he and. his Heirs 
will, at the Coſts of the Mortgagee and his Heirs, convey the Freehold and 
Inheritance of the Mortgaged Lands to the Mortgagee-and his Heirs, or to 
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Eſtate redeemable. ' 
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venants there are in a Conveyance, though they ſeem to import an 268, 394- 


; 
» 
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deem during his Life, or that the Mortgagor and the Heirs o his Body 190. 


147. 8. C. 
Howard ver. 
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be very hard, that it ſhould be in the Power of the Scrivener, or griping 
Uſurer, by ſuch impertinent Reſtrictions, to elude the Juſtice of the Court. 
Vern. 193. But if a Man borrows Money of his Brother, and agrees to make him 
per North, a Mortgage, and that, if he has no Iſſue Male, his Brother ſhall have the 
L. K. 'Land; ſuch an Agreement, made out by Proof, will be decreed in Equity. 
Vern. 7,214, A. in Conſideration of 10007. made an abſolute Conveyance to B of Ke 


1 PR _ 


232. Neu- Reverſion of certain Lands after two Lives, which, at that Time, were 


_ ver. worth little more; and by another Deed, of the ſame Date, the Lands are 
5 You: 364. Made redeemable any Time during the Life of the Grantor only, on Pay- 
S. C. where ment of 1000 l. and Intereſt; A. died, not having paid the Money; and 
it is ſaid, that it was held by my Lord Nottingham, that his Heir might redeem, not- 
Lord North's withſtanding this reſtrictive Clauſe; and that it was a Rule, Once 2 Mort- 
1 gage and always a Mortgage, and that B. might have compelled A. to re- 
the Houſe of deem in his Life- time, or have forecloſed him; but, on a Re. hearing, Lord 
Lords. K. North reverſed the Decree on the Circumſtances of this Caſe; for it ap- 
peared by Proof, that A. had a Kindnefs for B. and that he had married 

his Kinſwoman, which made it“ in the Nature of a Marriage Settlement; 

he likewiſe held, that B. could not have compelled 4. to redeem during 

his Life, which made it the more ſtrong. . e 

Vern. 488. If A. mortgage Lands to B. worth 15 J. per Annum, for ſecuring 200 f. 
Will:t ver. and at the ſame Time B. enters into a Bond conditioned, that if the 200.0. 


iure. and latereſt is not paid within a Year, then he to pay to A. his Executors 


or Adminiſtrators, the further Sum of 78 J. in full for the Purchaſe of the 
Premiſſes, &c. and A. dies within the Year, and the 200 J. with Intereſt not 
being paid at the Day, the Heir of B. 50 the 78 J. the next Day after 
the Mortgage was forfeited to the Adminiſtrator of A. yet A. s Heir 
may redeem, paying the 200 J. and likewiſe the 78 J. that was paid the 

Adminiſtrator. FFF 5 5 
2 Vern. 84, So where A. for 550 l. made an abſolute Aſſignment of a Church Leaſe 
Manleve ver, for three Lives to B. and B. by Writing under his Hand agreed, that if 4. 
Ball. paid 600 J. at the End of the Year, B. would re- convey; B. died, leaving 
C. his Son and Heir; two of the Lives died, and the Leaſe was twice re- 
newed by C. and his Father; and though it was near twenty Years ſince 

the Conveyance was made, yet the Maſter of the Rolls decrced a Redemp- 

tion on Payment of the 5504. and the two Finesse. 

2 Vern. 520. A. lends Money to B. to earry on certain Buildings, and takes a Mort- 
Jennings ver. gage from him to ſecure 16000. with Intereſt; and, by another Deed exe- 
Ward. cured at the ſame Time, takes a Covenant from B. that he ſhould convey 
to him, if he thought fit, Ground - rents to the Value of 1600 l. at the Rate 
of twenty Years Purchaſe ; and, on a Bill brought to redeem, the Maſter of 
page 62: the Rolls decreed a Redemption. on Payment of Principal, Intereſt and 
S* 235 Coſts, without Regard to that Agreement, bur ſer aſide the ſame as uncon- 
ſcionable; for a Man ſhall not have Intereſt for his Money and a collateral 
Advantage beſides for the Loan of it, or clog the Redemption with any 
bye Agreement. | F ² ² A 
preced. Chan. But though theſe and ſuch like Reſtrictions are relieved againſt, to make 
166. them anſwer the primary Intention of the Parties; yet if A. on a Mortgage 


' 


Joy ver. tends Money at 51. per Cent. but agrees in the Deed, that, if the Money 


were paid within three Months after it became due, he would accept of 

4 J. per Cent. and the Mortgagor neglects to pay the Intereſt within the Time, 
Equity will not relieve him, but he muſt pay 5. per Cent. for though the 

Court relieves againſt unreaſonable Penalties, yer this is not fo, for the 

= | Mortgagee might have refufed to lend his Money under 51. per Cent. 

Chan, Rep. 80 if the Mortgagee deviſes, that the Mortgagor ſhould be remitted Part 
52, of his Mortgage-Money, provided be Rſs the Principal and Intereſt with- 
in three Days after his Deceaſe; if the Condition be not performed, the Re- 


mittance is loſt; becauſe this being a voluntary Bounty, and not ex debito 


Juſti tiæ, 


Mortgage. 
Juſtitiæ, the Party muſt take it as it is limited, for cujus ef dare, ejus e 
diſponere; and the Court cannot relieve in this Caſe n 850 Day. ad ö F | 

But where in a Mortgage there was a Proviſo, that, if the Intereſt was 2 Salk. 449. 
behind fix Months, then the Intereſt ſhould be accounted Principal, and pl. 1. Lerd 
carry Intereſt; this, by my Lord Cowper, was decreed to be a vain Clauſe, QMulſen ver. 
and of no Uſe; and he ſald, that no Precedent had ever carried the Ad- % Bar- 


4 8 — 


vance of Intereſt ſo far: and that an Agreement, made at the Time of the mouth, 


Mortgage, will not be ſufficient to make future Intereſt Principal; but, to 
make Intereſt Principal, it is requiſite that Intereſt be firſt grown due, and 


then an Agreement concerning it may make it Principal. 


3 * 


1 
— — 9 TY Ls ed * 
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(C) Ok the Nature ok a Mortgage, as to the 
diſtinct Intereſts of a Moꝛtgagoꝛ and Moꝛt⸗ 
gage. a 


HE Mortgagor before Forfeiture, and whilſt it remains uncertain - 
whether he will perform the Condition at the Time limited, or nor, 


Hath the legal Eſtate in him; alſo after Forfeiture he hath an Equity of Re- 


demption ; ſo that he is ſtill conſidered as Owner and Proprietor of the 

Eſtate, until the Equity of Redemption be forecloſed, and therefore may , ,,_ . f 3 
make Leaſes, or (a) any Settlement thereof, which will bind his Equity of (a) * mY 
Redemption. | | 


| nant in Tail 
Je)... _— 3 of an Equity 
of Redemption, may deviſe it for Payment of Debts, Vern, 41. Turner ver. Gwinn 


Therefore, if a Man mortgages his Land, and, as is ulual, ſtill Sine Sid. 460. 


in Poſſeſſion, and levies a Fine, and five Years paſs, yet the Mortgagee is Vent. 82. 


not barred ; for though the Mortgagee be, in Reality, out of Poſſeſſion, Gerth. f, 
yet when that is done by the Cafe of bock Parties, 230 the Nature of the ” * 2 
Contract requires it ſhould be ſo while the Intereſt is paid, it is againſt the 
original Deſign of the Contract, that any Act of the Mortgagor, except 
the Payment of the Money, ſhould deprive the Mortgagee of his Security, 
and is no leſs than a Fraud, which the Law will not countenance. | 

And as the Mortgagor, being conſidered only as Tenant at Will to the Palm. 135. 
Mortgagee, cannot, by his Act, defeat the Intereſt of the Mortgagee, other- Oro. Jac. 593+ 
wiſe than by Payment of the Mortgage-Money ; ſo neither can the Mortga- 
„ pee defeat the Mortgagor of his Equity of Redemption; therefore if a ® Page 636 
Mortgagee in Fee ſuffers a Recovery, this, even at Law, ſhall not bind the 
Mortgagor's Right of Entry, upon Performance of the Condition; but if 


the Mortgagor had been a Party to the Recovery, then his Right had been 


bound, not only on Account of the Recompence in Value, but becauſe he 
is eſtopped by the Recovery to claim the Land againſt the Recoverer, or 
his Heirs, when he was called in before the Judgment given to defeat his 
Title, and could not do it. | Tg ry x | 
So if a Mortgagee be diſſeiſed, and the Diſſeiſor levies a Fine, and five Plow. 373. a. 
Years paſs after the Proclamations, though the Mortgagee is hereby barred, 
yet if the Mortgagor pays, or tenders his Money, he has five Years to 
roſecute his Right, by the ſecond Saving in the Statute of 4 H. 7. cap. 24. 
ecu his Title did not accrue till Payment of the Money. 


And as the — till the Equity ef the Redemption be forecloſed, Preced. Chan. 


is conſidered as Owner of the Land, it was ruled, where a Bill for a Re- 


demprion was brought againſt a Mortgagee in Poſſeſſion, and a Decree ac- 


4 5 a cordingly, 
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cordingly, that the Mortagee, before the Account taken, having preſent- 
ed to a Church that became yoid, ſhould revoke his Preſentation, and pre- 
ſent ſuch a Perſon as the Mortgagor, or his Vendee (he having contracted 
to ſell) ſhould appoint. | a | 


By the 7 V. & M. cap. 25. it is enacted, That no Perſon or Perfons 
<« ſhall be allowed to have any Vote in Election of Members to ſerve in 
« Parliament, for or by Reaſon of any Truſt Eſtate or Mortgage ; unleſs 
% fuch Truſtee or Mortgagee be in actual Poſſeſſion, or Receipt of the 
r Rents and Profits of the ſame Eſtate, but that the Mortgagor, or Ceſtui 
* que Truſt in Poſſeſſion, ſhall and may vote for the ſame, notwithſtanding 
e juch Mortgage or Truſt” 

And by the'g Ann. cap. 5. which requires, that Knights of the Shire 
ſhould have 600 J. per Annum; and every other Member 300 J. per Annum, 
it is enacted, © That no Perſon ſhall be qualified to fit in the Houſe of 
„% Commons, within the Meaning of the Act, by Virtue of any Mortgage, 
e whereof the Equity of Redemption is in apy other, Perſon, unleſs the 
«© Mortgagee ſhall have been in Poſſeſſion of the mortgaged Premiſſes for 
& ſeven Years before the Time of his Election.“ (8: 


+ A Mortgagor concealing a former Incumbrance, ſhall loſe his Equity of Redemption ; the Under. 
Mortgagees may redeem the former Mortgages. 4 W. & M. c. 16. poft 648. A Court at Law may 
relieve the Mortgagor, on Payment of Principal, Intereſt, and Coſts. 7 Geo. 2. c. 20. poſt 656.—— 
On a Bill of Forecloſure, Morrgagors permitted to tender the Money before hearing, Id. ſ. 2. poſt 657. 


't A 


21 
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(D) Ot the legal Perfozmance of the Condition, 


HE Condition muſt at Law be ſtrictly performed, otherwiſe the 
7 E. 4. 3. Mortgagor loſes all Benefit of Redemption; but if upon a Mortgage 
Sag ede P 848 
9 H. Ss a Tender be made of the Money, at the Place, at any Time of the Day 
— N ſpecified in the Condition, and the Mortgagee refuſes, the Condition is 
Plow, 173. ſaved for ever J. 14 W | bn? brews Fon | ; 
73. | 
5 Co. 114. 
Co. Lit. 209. 


. 


t Yide ſupra, n. and poſt, 654, 5, & 6. n. | | 
Co. Lit. ag. And upon ſuch Refuſal the Land is diſcharged, becauſe upon the Ten- 
der the Demiſe is void; and if it be upon a Feoffment, the Condition is 
performed, and the Feoffor may re- enter; but the Money lent doth yet 
remain a Debt or Duty, becauſe it was a Debt by the original Lending of 
the Money, whether it had been ſo ſecured or not; and becauſe the Secu- 
rity fails, according to the Words of the Agreement, yet there is the ſame 
natural Juſtice that the Money ſhould, continue: But if a Feoffment were 
made, on Condition of Payment of a Sum gratuitouſly, to re-enter, if it 
were refuſed, there is no Remedy. 1 
The legal Tender, or Payment, muſt be made to the Parties men- 
tioned in the Condition; becauſe, to make ſuch a Tender as will be a legal 
* Page 637 Performance, it mult be made according to what the Parties have exprelly 
agreed on in the Condition TT. I . 
8 5 I Vide ante 636. n. and poſt 654-6. n. 
Dyer 180, Therefore if a Man bargains and ſells Lands, with Proviſo, that if the 
181. Vendor, before ſuch a Day, pay ſo much Money to the Vendee, his Heirs 
Co. Lit. 110. or Affigns, that the Sale ſhall be void; the Vendee before the Day makes 
his Executors and dies, and the Vendor tenders the Money to the Executors, 
this is not good, becauſe the Word 4/figns muſt be underſtood to be Aſſigns 
of the Land, in its primary and original Signification; and where there is 
—_ | an 
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| mma. Mi 


an expreſs Proviſion to whom the Tender and Payment is to be made, the 
Executor is excluded; for Expreſſum facit ceſſare Tacitum. 


But if a Man make a Feoffment in Fee, upon Condition, that the Feoffee Co. Lit. 210. 


ſhall pay 20 U. to the Feoffor, his Heirs or Aſſigns; here the primary Sig- 5 Co. 96. 
nification of the Word Afigns fails, becauſe. there can be no Alignment of 

the Land of which he hath enfeoffed another; and ſince the original Senſe 

of the Word fails, leſt it ſhould be wholly inſignificant, the ſecondary Senſe 

of the Word is to be taken, viz. the Aſſignees in Law, which the Execu- 

tors are quoad the perſonal Eſtate; and therefore the Payment is good 

either to the Executor or to the Heir. F E 
If the Condition be to pay the Money to the Feoffee, in Mortgage, his Co. Lit. 210, 
Heirs or Aſſigns, and he makes a Feoffment over; it is in the Election of 
the Feoffor to pay the Money to the firſt or ſecond Feoffee, becauſe by the 
Words he may pay it either to him or the Aſſignee. So if the firſt Feoffee 


dies, in this Caſe he may pay it to his Heir or the! Aſſignee, for the ſame | | 5 


Reaſon; nor is he obliged to take Notice of the Validity of the ſecond 
Feoffment, to which he is a Strange. Ge 5 
But if the Condition was, that the Feoffor ſhould pay it to the Feoffee Lit. . 339. 
at ſuch a Day, and the Feoffee die before the Day, it ſhall be paid to the Co: Lit. 209- 
Executor, and not to the Heir, though the Land deſcend to the Heir; for 5 * 
during the Suſpenſion of the Condition, which is till the whole Time is 
elapſed, the Land is wholly taken to be a Pledge for the Money, and the 


Money to be a perſonal Duty to the Feoffee, and conſequently is to be paid 


to ſuch Perſon as repreſents him; but then this Payment muſt be tothe 
Executor of the whole Sum; for a partial and fraudulent Payment, though 
accepted by the Executor, is really no Performance of the Condition, and 


therefore the Intereſt remains in the Heir at Law. 


If the Condition were, that the Feoffor ſhould pay ſo much Money to Lit. f. 3371 
the Feoffee, without Limitation of Time, the Feoffor hath Time during 


Life to pay the Money to the Feoffee during his Life; but if either die 
before the Time is elapſed, which is ſet by the Parties for the Performance 


of tae Condition, the Feoffment is abſolute; but if the Payment were to 


be made to the Feoffee, his Heirs or Executors, then the Feoffor hath 


Time during Life. 


If a Man make a Feoffment in Fee, upon Condition, that the Feoffor; 5 Co. 96. 


within a Year after the Death of the Feoffee, pay to his Heirs, Executors 
or Adminiſtrators, 100 J. that then the Feoffor ſh | 

makes a Feoffment over and dies; the Feoffor paid the 1007. within the 

Fear, and the Heir paid back 30 l. this is a partial and fraudulent Payment, 


ould re-enter; the Feoffee 


and no good Performance of the Condition to defeat the Eſtate of the Feof- | St 
fee ; but if the whole Money had been paid, it had been good, becauſe 
the Payment is to be made to the Perſons mentioned in the Condition, and 


not to the Aſſignee of the Land, who is not named therein. 


Y 4 Py | A * = Sh. 3 
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tlolure: And herein, 


(E) Ok the Equity ok Redemption and Foze- Page 638 


4 


1. Who may redeem, and by whom the Mortgage Money ſhall 
MLS 8 J ws | 5 


LTHOUGH, after Breach of the Condition, an abſolute Fee Hard. 465. 
ſimple is veſted at Common Law in the Mortgagee; yet a Right of 


Redemption being (till inherent in the Lok till the Equify of Redemption 


Vor III. 
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be forecloſed, the ſame Right ſhall deſcend to and is veſted in ſuch Perſons 
as have a Right to the Land, in caſe there had been no Mortgage or In- 
cumbtance whatſoever ; and as an equitable Performance as effectually de- 
+, ſeats the Intereſt of fer om as the legal Performance doth at Com- 
+ ide ante mon Law, the Condition ſtill r hanging over the Eſtate, till the Equity is 
636. n. and totally forecloſed z on this Foundation it hath been held, that a (a) Perſon, 
fot 654-6.n. who comes in under a voluntary Conveyance, may redeem a Mortgage; 
(a) Vern. and though ſuch Right of Redemption be inherent in the Land, (6) yet the 
(0 Vern. Party claiming the Benefit of it, muſt not only ſet forth ſuch Right, but alſo 
182. ſhew that he js the Perſon intitled to it. FA 
Chan. Ca, As the Heir at Law is regularly intitled to the Benefit of Redemption, 
74. he is alſo intitled to the Aſſiſtance of the perſonal Eſtate of the Mortgagor 
2Chan.Ca. 5. for that Purpoſe; according to the Doctrine eſtabliſned in the Courts of 
ar ee van Equity, that the perſonal Eſtate, in the Hands of the Executor, ſhall be 


imployed in Eaſe of the Heir, by whatever Means the Heir becomes indebt- 
ed as Heir; for the perſonal Eſtate having received the Benefit by contract- 
ing the Debt, and the Real conſidered only as a Pledge for it, it is but 

_ reaſonable that Satisfaction ſhould be made out of it; according to the com- 
mon Rule, Qui ſentit commodum ſentire debet & onus, 


1 Salk. 449, And on this Foundation it hath been frequently held, that if a Man mort- 


pl. 3. gage Lands, and covenants to pay the Money, and dies, the perſonal Eſtate 
of the Morrgagor ſhall, in Favour of the Heir, be applied in Exoneratio n 

| of the Mortgage. ; | ee 
(e) 2 Chan. Alſo it is held by fome Opinions, that this Benefit ſhall not only extend 
77 —4 3 to the Heir at Law, or Heres natus, but alſo to an (e) Heres factus, from 


a Preſumption, that it is the Intention of the Teſtator, that he ſhould have 
all the Privileges of the Hæres nalus: And (d) ſome even held, that an 
ordinary Deviſee ſhall have this Beneffit; but as to this laſt Point it hath 
le) Cban. Ca. been (e) held otherwiſe; and that if a Man mortgages his Land, and then 
271. deviſes it to J. S. or to A. for Life, the Remainder in Fee to B. that there 
«Fi ua the Charge doth paſs with the Eſtare, there appearing no Intention of the 
639. Teſtator, that he ſhould have it difcharged gg. 
2 Salk. 4x0. So if the Mortgagor conveys away the Equity of Redemption, the Pur- 
Vern. 37. Chaſer ſhall not have the Benefit of the perſonal Eſtate, but muſt take it cum 
| onere, | 
2 Salk. 449. It has likewiſe been held by ſome Opinions, that the Heir of the Mort- 
ny e n. Cagor ſhall have the Benefit of the perſonal Eſtate to pay off the Mortgage, 
6, though there be no Covenant in the Mortgage -Deed for the Payment 
thereof; becauſe the Mortgage-Money is a Debt, whether there be any ex- 
preſs Covenant for the Payment of it or not. 
Preced. Chan. But Where a Mortgage in Fee was made, redeemable at Micb. 1502, or 


. any other Mich. Day following, on fix Months Notice; and there was no : 
„ Covenant for Payment of the Mottgage- Money; it was held by my Lord 


Pries. Chancellor Cowper, that the Mortgagor having deviſed his perſonal Eſtate to 
his Wife and Daughter, and having during his Life paid the Intereſt of the 
Mortgage, the perſonal Eſtate ſhould not be applied in Eaſe and Exonera- 


. Page 639 tion of the real Eſtate, for the- Benefit of the Heir at Law; for, as he 


ſaid, there being no Covenant for Payment of the Money, there was no 
Contract at all between them, neither expreſs nor implied; nor would any 
Action lie againſt the Mortgagor to ſubject his Perſon, or compel him to 
Pay this Money; but this was in Nature of a conditional Purchaſe, ſubject 
to be defeated on Payment by the Mortgagor, or his Heirs, of the Sum 
ſtipulated between them, at any Micb. Day, at the Election of the Mort- 
2gor, or his Heirs z ſo that here was an everlaſting ſubſiſting Right of 
Redemption, defcendible ro the Heirs of the Mortgagor, which could not 
be forfeited at Law like other Mortgages; and therefore there could be no 
Equity of Redemption, br any Occaſion” for the Aſſiſtance of this Court; 
f «ng 7 N 


the Terms and Conditions of it; which were not limited to 


B. in Fee; A. ſhall contribute one Third towards the Diſcharge of the 27 


againſt the Heir. 
gage - Money; and as to the Reſt, 


redeem, and her Executor ſhall hold over till 0 py with Intereſt ; becaule 27%: 


Eſtate free, and in the Condition ſhe ought to have been in. 


but the Plaintiffs might even at Law defeat the Conveyance, 


8 


by performing 
p any particular 

Time, but might be performed on any Michaeimas Day, to the End of the | 
World ; and fince here was no Covenant or Contract, either expreſs or im- 5 
plied, to charge the perſonal Eſtate of the Mortgagor, he thought there 
was no Reaſon to lay the Load of this Debt upon that which was given to 
other Perſons. | | TIDY CP a IE gt ce 

Alfo if the Grandfather mortgages, and covenants to pay the Mortgage- 2 Salk. 450. 
Money, and the Lands deſcend to his Son, and his Son dies, having a per- D 
ſonal Eſtate and a Son; the Son's perſonal Eſtate ſhall not go in Aid of 
this Mortgage. „ | oy 


Soif an Heir has Land deſcended to him, incumbered with a Mortgage, Abr. Eq. 270. 


and he, before any Application made by him to have Aid of the perſonal Veo ver. 


Eſtate, diſpoſes of them, he cannot afterwards come upon the perſonal © OS 


_ Eſtate for the Equity, which an Heir has, is, that the Lands may deſcend 


clear to the Family. | : RT 2 | 
If one deviſe Lands which are in Mortgage to A. for Life, Remainder to Chan. Ca. 


1. Preced, 


Mortgage, and B. the other two Thirds. : | Chan. 62, 
But if Lands in Mortgage are deviſed to A. for Life, Remainder to B. in * TI ee. 


Fee, and A. takes an Aſſignment of this Mortgage in a Truſtce's Name; Vern. 404. 


though B. might have compelled 4. to contribute one Third towards Pay- Chat ver. 


ment of the Mortgage, in reſpect of his Eſtate for Life; yet if A. be dead, Bailijon, 


and the Bill is brought againſt his Executor, he ſhall be obliged to contri- 

bute only in Proportion to the Time that A. his Teſtator enjoyed it. 5 
A. mortgaged his Lands upon Condition, that if he or his Heirs repaid ere Cet. 8 

100 l. at ſuch a Day, he ſhauld re- enter; before the Day he dies, leaving Co. 99. . 

Iſſue a Daughter, his Wife enſeint with a Son; the Daughter. pays the 

Money at the Day, and then the Son is born; the Daughter {hall keep the 

Lands, and the Son ſhall nat recover againſt her ; fer the Daughter is in 

Nature of a Purchaſer, where ſhe hath regained the Land by her own Vigi- 


lance, which otherwiſe had lapſed at Law to the Mortgagee 1. + Sed gu. 


Now, as by 
O. Pot 656, 7. 


If a Man enters into a Bond, in which he binds himſelf and his Heirs, Abr. Eg. 315. 
and dies, leaving a real Eſtate to deſcend to his Heir, ſubject to a Mort- Buer. 


Stat. Perſons intitled may redeem, vide ante 636. n. and the 7 Geo, 2. c. 2 


gage for Years, and the Heir ſells the Equity of Redemption, the Obligee a. 


cannot redeem the Mortgage, without firſt having a Ne at Law 
A Dowreſs may redeem « Mortgage, paying her Proportion o f the Mort- Abr. Eg. 219. 
e may hold over till ſhe is ſatisfied. 9 der. 


So if a Jointure is made of Lands which are mortgaged, the Wife may Chan. Ca. 


e Movey ſhe paid to ſet her 2 Chan, C. 
| : a with her Huſband in a Fi 0 1333 
But if a Jointreſs after Marriage join with her Huſband in a Fine, and „p. 
mortgage the Land, and the Huſband dies; there her Land is charged, Lo 
and ſhe ſhall pay her Part towards the Diſburthening the Land; and her 217. 
Executors ſhall not hold the Lands till ſatisfied thereof, becauſe ſhe herſelf 2 Chan. Ca, 
concurred in laying on the Charge, and therefore mult join in the Diſbur- 99, 100. 
thening of it, according to the Value of her Intereſt. 
If the Wife joins in a Mortgage, and levies a Fine, with an Intent to bar Vern, 294. 
her Dowerz and in Conſideration thereof the Huſband agrees, that ſhe Polin ver. \ 
ſhall have the Equity of Redemption in lieu of her Dower, and he after- ,,. . 
wards mortgages the ſame Eſtate twice more; though this Agreement be 


| fraudulent 


ſuch Tenant for Life ought to be reimburſed t 


- — ̃ —-— — — 


a" 2... the. - ICT — 8 4 - 3 MC aa ade... ot. A 
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oꝛtgage. 
fraudulent againſt the ſubſequent Mortgagees, ſo far as to intitle the Wife | 
to the whole Equity of Redemption, yet ſhe ſhall have her Dower, if ſhe 
_ ſurvives her Huſband, and ſhall not be put to her Writ of Dower, becauſe 
the Eſtate may be fo conveyed away by ſome of the Mortgagees that poſ- 
; * fibly ſhe may not know againſt whom to bring her Writ of Dower. ., 
Vern. 213, If a Man marries a Jointreſs of Houſes which are burnt down, ad the 
Brend ver, Huſband and Wife borrow 1 500 l. to build on the Ground, and levy a Fine - 
Brend. ſur Conceſſit for ninety-nine Years, if the Wife lives ſo long, and a Deed is 
made between the Conuſee and the Huſband, wherein the Huſband' cove- 
nants to repay the Mortgage-Money, with Intereſt z and the Equity of Re- 
demption is limited to the Huſband and his Heirs, and the Huſband ex- 
pends 3 or 4000 l. in Building on this Ground, and dies; the Wife ſhall 
redeem, and not the Heir of the Huſband; for the Wife was no Party to 
the Deed of Re-demiſe, by which the Redemption was limited to the Huſ- 
band; and the Wife being a Jointreſs, and having granted a Term for 
Years only, out of her Eſtate for Life, there reſts 'a Reverſion in her, 
which naturally attracts the Redemptiooo . 15 
2 Vern. 6. 0 his Marriage agreed to leave his Wife 1000 J. if ſhe ſurvived him; 
Adon ver. the Drawing of the Agreement was left to the Parſon of the Pariſh, who 
Pierce. made a Bond from A. to his intended Wife in 2000/7. condiridhed to leave 
her 1000 J. if ſhe ſurvived him: The Marriage was had, and. 4. died, 
leaving a Freehold and Copyhold Eſtate in Mortgage, and which were 
mortgaged together; and it was held, that the Wife ſhould redeem as well 
the Freehold as Copy hold, and hold over till ſhe was ſatisfied. - — 
2 Vern. 437. A. joins with B. her Huſband in making a Mortgage for Years of her 
* The Farlver. Inheritance for 4.500). to ſupply the Huſband's Occaſions, and to pay for 
The Counteſs the Place of Captain of the Band of Penſioners; and ſubje& to the Mort- 
of Huntington, gage, which was for a Term of Years, the Eſtate was ſettled on A, for 
| Life, Remainder to her Son in Tail; B. in the Mortgage-Deed cove- 
nants to pay the Money, and the Proviſo was, that on Payment of the 
Mortgage-Money the Term was to ceaſe; the Mortgage was ſeveral 
Times aſſigned, and particularly in 1683, and the Wife joined in it, and 
there the Proviſo was, that on Payment of the Money by them, or either 
of them, the Mortgage-Term was to be aſſigned as they, or either of 
them, ſhould direct or appoint ; a few Days after the Mortgage was 
made, B. by Letter thanked his Wife for having ſealed it, and added, 
that the Profits of the Office ſhould be religiouſly applied to pay off the 
Incumbrance ; but afterwards when Money came in, though he paid off the 
Mortgage, yet he took an Aſſignment thereof in Truſt for himſelf; and 
by Will deviſed his perſonal Eſtate, and the Benefit of this Mortgage, to 
his ſecond Wife; and on a Bill by the Son of the firſt Wife, to have this 
| Mortgage aſſigned him, it was declared by my Lord Keeper, that he could 
not decree for him, but upon the uſual Terms of Redemption, on Payment 
of Principal, Intereſt and Coſts, diſcounting Profits; but upon an Appeal 
8 8 5 the Lords, the Son obtained a Decree to have the Mortgage aſſigned to 
. page 6 41 * So where A. and his Wife mortgaged the Wife's Eſtate, and A. cove- 
2 Vern. 604. nanted to pay the Money, but the Equity of Redemption was reſerved to 
Pocock ver. them and their Heirs; the Huſband dying, it was decreed, that the Mort- 


« - 


Lee, gage ſhall be diſcharged our of the Huſband's Eſtate.  _ 
2. To whom the Mortgage Money ſhall be paid. 


|  - Mortgages, being Part of the perſonal Eſtate, belonging to the Execu- 
3 98. tors or Adminiſtrators; though it was formerly held, that if a Feoffment 
S. in Fee were made upon Condition, that if the Mortgagor paid the Sum to 

Fo the Mortgagee, his Heirs, Executors or Adminiſtrators, that then the 


I | | e Mort- 


| 


” 


Mention is made either of their Heirs or Executors, in that Caſe, the Mo- 


| Defeazance appoints the Money to be paid to the Heir or Executor disjunc- " > 


pay the Money preciſely. at the Day, he may elect to pay it either to the 


| Mortgage, 
Mortgagor ſhould re-enter, and the Day paſſed without Payment, and the 
Mortgagee died, whereby the Lands deſcended to his Heir; in ſuch Cafe, 
the Heir being named in the Condition, and no Bond or Covenant given 
to make it appear a perſonal Matter, and no Deficiency of Aſſets to pay 
Creditors, that the Heir parting with the Benefit deſcended to him, ſhould 
have the Money on the Mortgage. m_ | Es 
But afterwards it was truly ſettled by the Lord Chancellor Finch, that Chan. Ca: 
the Money ſhould go to the Executors or Adminiſtrators, and not to the 283. 


Heir; and the Reaſon was, becauſe Equity follows the Law; and at Com- 2 Chan. Ca. 


o 8 E 50. 51, 220. 
mon Law, if Conditions or Defeazances of Mortgages are ſo penned, as no et 68. 


8 5 . » 4 4 351. 
ney ought to be paid to the Executors, becauſe the Money came out of the Hard. 467. 


perſonal Eſtate, and therefore ought to return thither again; but if the Vern. 170, 


tively, there, as by the Common Law already mentioned, if the Mortgagor F 
Heir or to the Executor; but where the preciſe Day is paſt, and the Mort- 
gage forfeited, all Election is gone in Law, for in Law there is no Redemp- 
tion; and hen the Cale is reduced to an Equity of Redemption, it wete 
perfectly againſt Equity to revive the Election of the Mortgagor; becauſe 
that would only tend to the Delay of the Payment of the Money as long 
as he pleaſed, and end in Compoſitions to pay the Money into that Hand 
which would uſe him beſt; and to ſay that the Election ſhould be in the 
Court, would be to place an arbitrary Power in it, which would tend to 
the Inconvenience of the Subject; ſince no Man could ſafely pay the Mo- 
ney in ſuch Caſes, without applying to the Court in a Suit in Equity; and 
therefore, ſince there ought to be a certain Rule, a better cannar be choſen, 


than to come as near as can be to the Rule and Reaſon of the Common 


Law; now the Law always gives the Money to the Executor, where no 
Perſon is named, and where the Election to pay either to the Heir or the 
Executar is gone and forfeited in Law, it is all one, as if neither Heir nor 
Executor were named in the Condition; and then in natural Juſtice and E- 
quity, the principal Right of the Mortgagee is to his Money, and his 


Right to the Land is only as a Depoſit or Pledge for his Money; and 


therefore the Money ought to be paid into the proper Hand, that the Mort- 
gagee hath appointed Receiver of his Money, and that is his Exccutor; 
and then the Heir, that is only a Truſtee to keep the Pledge, ought to de- 
liver it back to the Mortgagor; and though the Heir has the Uſe and Be- 
nefit of the Land till redeemed, yet he has it only as a Pledge, and there- 
fore is a Truſtee to reſtore it when the Money is paid to the proper Hand; 


and the Heir himſelf, though he be proper to keep the Pledge, being 


Land, yet he is not proper to receive the Money, it being purely Per- 

ſonal; and it is not hard, that the Heir ſhould part with the Land, with- 

out having the Money that comes in lieu of it; becauſe we are to conſider, 

that the Money was originally parted with from the perſonal Eſtate, and had 
* immediately come into the Hands of the Executor, had it not been placed * Page 642 
out on this real Security; and therefore decreed, whether the Executor has 


Aſſets or not, that the Mortgage Money ſhould be paid to him; but the 


Mortgagee, by any Canveyance.in his Life-time, or by his Laſt Will and 


Teſtament, may diſpoſe of it otherwiſe to whom he pleaſes. _ 


If the Heir of the: Mortgagee forecloſes the Morigagor, the Executor 2 Vern. 66, 
being no Party, upon; a. Bill by the Executor againſt the Heir of the Moit- 


gagee and the Mortgagor, the Land will be decreed the Executor. 


But if the Executor of the Mortgagee, after a Forecloſure by the Heir, 2 yern. 67. 


brings a Bill to have the Benefit of the Mortgage, the Heir, if he thinks fir, 
may take the Benefit of the Forecloſure to himſelf, paying the Executor 
the Mortgage Money and Intereſt. | 1 
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2 Vern, 367. If there be a 9 in Fee of a long ſtanding, and there are two 
Cont Ver. Deſcents caſt ſince the Mortgage was made; and though the Mortgagor, 
abe. by Anſwer ſays, he will not redeem,” yet the Mortgage ſhall go to the Ex- 
4 ecutor, and not to the Heir, the Equity of Redemption not being forecloſ- 
deen or releaſed. _ "7 WR, 
Vern. 271. But if a Mortgagee in Fee enters for a Forfeiture, and after ſeven Years 
Cotton ver. Enjoyment abſolutely ſells the Land to J. S. and his Heits, the Eſtate ſhall 
228 not be looked upon to be a Mortgage in the Hands of J. S. ſo as to make 
it Part of his perſonal Eſtate, but it ſhall be for the Benefit of his Heir. 
Preced. Chan. A. being in Poſſeſſion of an Eſtate that was a Mortgage in Fee, by Will 
265. Neys deviſes it to his Daughters B. and C. and their Heirs, and dies; B. marries, 
ver. Mordant. and dies; the Queſtion was, whether the Share of B. ſhould be decreed 
real or perſonal Eſtate, and conſequently go to her Heir, or ro her Huſ- 
band as her Adminiſtrator; and it was decreed againſt the Huſband ; and 
my Lord Keeper put this Caſe: A Man ſeiſed of Lands in Fee, which 
were only mortgaged to him, deviſes them to his Son and Heir, and bis 
Heirs ; ſurely theſe Lands ſhall deſcend as an Inheritance; or though the 
Mortgage be paid off, ſhall not the Money be conſidered as Lands, and go 
to the Heir and his Heirs, as the Lands would have done, and this purely 
by the Intention of the Teſtator; and did not the Teſtator, who had a 
overning Power, intend in the preſent Caſe, that the mortgaged Lands 
ſhould be conſidered as any other Lands of Inheritance, and be ſubject to, 
and be directed by, the ſame Rules that other Eſtates are ? EFT | 


3. Of the Precedency and Right of Redemption, where there are 
ſeveral Mortgages or Incumbrances ; and herein of their Reme- 
dies againſt each other, as well as againſt the Mortgagor. 


Abr. Eq. 320, Herein we muſt obſerve, as a ſure and eſtabliſhed Rule, that he who 

\* hath the firſt Mortgage, having the legal Eſtate, ſhall prevail before all 

other ſubſequent Mortgagees and Incumbrancers ; but if a Man mortgages 

Land by a defective Conveyance, and afterwards mortgages by an Aſſu- 

rance which is good and effectual, without Notice, the ſecond ſhall prevail, 

becauſe that carries the legal Title; and Equity will not interpoſe, when 

both are equally upon valuable Conſideration ; but if a Man mortgages by 

a defective Conveyance, and there be ſubſequent Debts that do not origi- 

pally affect Lands, there the Defe& of ſuch a Conveyance ſhall be ſgpplied 

againſt a ſubſequent Incumbrancer, that acquires a legal Title afterwards ; 

for ſince the ſubſequent Incumbrancer did not originally take the Lands for 

his Security, nor had in his View an Intention to affect them, when after- 

wuarqds the Lands are affected, and he comes in under the very Perſon that 
* Page 643 is obliged in Conſcience to make the Security good, he ſtands in his Place, 

= and ſhall be poſtponed'to ſuch defective Conveyance f OY» 
| | | I Yide ante 636, n. and oft 647, 8. | | 


This Rule and Diſtinction being grounded on the following Caſe, we 
ſhall here inſert it at large. | aloe Bd . 
Eltanor Burgh Henry Francis, Father of the Defendant Henry, in Conſideration of 400 /. 
& al ver, Money lent, by Feoffment, 17 Fuly 1665, mortgaged to the Plaintiff*s Teſ- 
Henry Francis tator in Fee, a Piece of Ground called Parſefield, in the Pariſh of Gibs, 
& wed 19 but no Livery thereon, and covenants for him and his Heirs, that he was 
n 197 9. lawfully ſeiſed in Fee of the Premiſſes, and for quiet Enjoyment, free from 
Incumbrances againſt him and his Heirs, and all Perſons claiming under 
him, with Covenant for farther Aſſurance within ſeven Years; Henry 
Francis, the Father, 1 Mich. 1669, borrowed of the Teſtator 77 J. on you, 


\ 
Koi the? 2 


the Plaintiffs, and all claiming under them, ſince the Date of the Mort- 
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ere 


and promiſed that the mortgaged Premiſſes ſhould be Security for it; 
Henry Francis, the Father, in 1670, made his Will, and thereof made 
Henry Francis, his Son, Executor. The Teſtator, Robert Burgb, died, and 
the Plaintiff Eleanor proved his Will; the Defendant, Henry Frantis, con- 
feſſes ſeveral Judgments, on Bonds, entered into by his Father (to wit) ſeven 


Judgments⸗, as Heir, and one as Executor to his Father; one of theſe ſeven 


Judgments was obtained by Heyman, a Defendant, on an Action brought 
the firſt or ſecond Day of Hillary Term 1670, fot 4001. and all the other 
Judgments were entered about the ſame Time. This Cauſe came to be 
heard by Sir Heneage Finch, Lord Keeper, aſſiſted by Judge Mild, who 
declared, that the Court was fully ſatisfied, that the Plaintiff ought to be 
relieved, and that the ſaid Judgments ought not to incumber the Premiſes, 
till the Mortgage Money was fully paid; wherein the Court did not 
ground.its Judgment upon the Manner of obtaining the Judgments all in 
.a Term, and moſt of them together, nor on the ſpecial Way, whereby 
the Heir charged the Lands, by pleading Riens per Deſcent; nor on the 
Priority of the Tefte of the Subpena's before the Teſte of the Original, on 
which the Judgments were grounded ; but upon the true Nature of the 
Caſe the Court.declared, that the Debt due by the Mortgage, did original- 


ly charge the Lands, which the Bond did not, till they were reduced to 


Judgments; and it ought not to be in the Heir's Power, by confeſſing 


Judgments, to charge the Lands in Prejudice of that Equity; and the ra- 


ther becauſe of the Covenant for further A ſſurance; and though the Mort- 
gage was defective in Law, for Want of Livery, yet Equity, which ſup- 


plied that Defect, charged the Lands; and though the Creditors had no 


Notice, yet they ſhall be bound in this Caſe, becauſe they are put in no 
worſe Condition than they ought to be, viz. to be poſtponed to the Mort- 
gage; therefore it was decreed, that the Defendant Henry, the Heir, ſhould 
convey to the Plaintiff, or her Aſſigns, in Fee, in Manner as a Maſter 
ſhould direct, but redeemable on the Payment of the ſaid 400 J. due on the 
former defective Mortgage, and the Premiſſes to be held quietly againſt 


gage; and he who has the Equity of Redemption, may, in convenient 
Time, bring a Bill to redeem; and in Default thereof, the now Plaintiffs 
may bring one to forecloſe; and a perpetual Injunction was alſo awarded, 
to quiet the Plaintiffs and their Aſſigns in Poſſeſſion againſt all the Defend- 
ants and the aforeſaid Incumbrances, and to ſtay all Proceedings at Law, 


but the Plaintiffs to have no Coſts of this Suit, unleſs ſome come to re- 


deem; then the now Plaintiffs to have all the Coſts of this, and ſuch Suits, 
as is uſual in the Redemption of Mortgages. Fon F091 

From this Caſe, which hath been a governing Caſe in the Courts of 
Equity, they have ſtated the Difference before - mentioned; for theſe Bond 
Creditors did not originally pitch upon the Land as a Pledge and Security 
for their Money ; and when they came afterwards, and reduced their Secu- 
rities into Judgments, to affect the Lands; yet ſince they affect it in the 
Hands of the Heir, who was ſubject to this Equity, and obliged in Con- 


* ſcience to ſupply the Defe& in the Execution of the Deed, they can only » Page 644 


ſtand in his Place, and therefore muſt be ſubject to the defective Security; 


but otherwiſe it had been, if there had been a ſubſequent Mortgage duly + ri: ane 
executed, and without Notice of the former; becauſe the Lands being 636. n. and 
then originally pledged for the Money, and he having the legal Title, the 77 647, 8. 


defective Securities that could not prevail at Law, ſhould not overturn, in 
Equity, a Security that was equally upon valuable Conſideration; but the 
Bonds in the former Caſe did not originally take Hold of the Land at all; 
and when they were reduced to a Judgment, they only took Hold of the 
Land, together with other Things; and therefore Equity doth not look on 
them, as ſuch Charges on the Land as are to take Hold ſo immediately on 
£5159 2 | IT; 


Moꝛtgage. 

it; that a prior defective Serurity is not to be relieved and ſet up againſt 
them; eſpecially, ſince ſuch Incumbrances did not take the Land as an ori- 
ginal Security, but came in afterwards, under the Perſon who was obliged 
In Conſcience to ſupply that Defect, for the Difference between the two 

| Caſes turns upon this, that in the Caſe of a ſecond valid Mortgage, we 
muſt, in all Manner of Juſtice ſuppoſe, that the Mortgagee would not 
have lenr, if the Land had not been offered te ſecure his Money; and there- 
fore when he hath the Title at Law, it is no Equity to overturn it, or to 
poſtpone him to a defective Security; but in the Caſe of the Bonds, they 

ent their Money upon the perſonal Security, and not on the Credit of 

Lands; and therefore when they come to affect the Lands, they muſt. 
ſtand in the Place of the Perſon that had made himfelf liable, in a Court of 


Equity, to anſwer and make good the defective Security, 

2 Vern. 564. Thus it was alſo ruled by the Lord Cowper, where the Caſe was, A. ſur- 
2 Salk. 449. renders his Copy hold by Way of Mortgage for Money lent, and the Sur- 
pl. 2. Taylor render is not preſented at the next Court, according to the Cuſtom of the 
ver. Whelir. Manor; A. becomes a Bankrupt, and the Aſſignees, Ec. are admitted, and 
bring their Ejectment, and the Surregderee of the Copyhold brings his Bill 

in Equity to be relieved z and in this Caſe, the Court decreed a perpetual 

Injunction in Behalf of the Surrenderee z and though it was ſaid, that the 

Creditors of the Bankrupt were equally valuable as the Surrenderee, and 
having the Title at Law, they ought to be preferred; yet it was over-ruled 
becauſe the other Creditors of the Bankrupt did not lend on the Credit of 
the Land, as the Mortgagee did; and therefore when ſuch Creditors come 
under the Bankrupt to charge the Land, they ought to ſtand in his Place, 

and come under the ſame Obligation of Conſcience to make good the de- 

fectiye Security. 5 re | of $632.08 RES 
Oxwick&aP The Cafe of Oxwicł and Plumer turns upon the Reverſe of this Judgment, 
ver. Plumer and was thus: Richard Wiſeman, Eiq Son and Heir apparent of Sir Richard 
& aP, Paſch. i ſeman, intermarried with Winefred Barrington, intitled to a Portion of 
3 May 1708. 40007. and hrings his Bill againſt the Truſtees of his Wife; whereupon a 
Decree was had, to pay unto him the Fortune of his Wife, upon making a 
competent Settlement; and upon Failure thereof, the Fortune to be inveſted 
in Lands by the Approbation of the Maſter ; but upon the Maſter's Report, 
that no competent Settlement could be made by Richard the Son, it was, by 
Choice of Parties, inveſted in Lands of Sir Richard the Father, of equal Va- 
lue, Part of which Lands happened to be eight Acres of Copyhold, which 
in the Settlement were limited, and declared apart from the Freehold, to be 
to the Ule of the Iſſue of the Marriage, in common Form, and afterwards 
in Fee to the Son, with a Covenant from Sin Richard to ſurrender the 
- Copyhold ; the Wife dies without Iſſue, and the Son martgages both Copy- 
hold and Freehold together, for a valuable Conſideration to Oxwick and 
others, Plaintiffs ; but without any Surrender: the Son dies, and the Lands 
deſcend to Ez. his Siſter and Heir at Law; the Mortgagees forecloſe 
Eliz. by a Decree of the Court, and enter and take Poſſeſſion ; to whom 
being in Poſſeſſion, Eliz. releaſes, and confirms the Eftate in Fee; Sir Richard 
Page 645 the Father being * then out of Poſſeſſion of the Premiſſes from the Time of the 
Settlement, which was made thirteen Years paſt, ſurrenders the Copyhold 
Land to the Defendant Plumer, for a valuable Conſideration; Plumer is admit- 
ted. and brings his Ejectment, and the Mortgagees bring their Bills to be reliev- - 
ed; and the Maſter. of the Rolls, onſolemn Argument, diſmiſſed their Bill with 
Coſts; and held, that this Court would not ſupply the Defect of a Surrender 
againſt a Perſon that came in by Title, upon Surrender of the fame Premiſ- 

ſes; and this Caſe coming on to be re-heard before my Lord Cowper, he was 
of the ſame Opinion; and he took this Difference, that when there are 
two Perſons that have equal Equity, there thoſe that have the legal Title 
ſhall prevail, becauſe there is no Equity to take from ſuch Perſon the Title 
8992 4 ES | that 
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that he hath gained at Law; as, where A. B. and Ci ate three Morigagees, 
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and C. purchaſes in the Mortgage of A. to ſecure his own Money bona fide 
lent ; Equity will never take from him the legal Intereſt he hath gained 
but if the contending Parties in Equity have not equal Equity, then thoſe 
that have the greateſt Equity ſhall prevail againſt the legal Title; as, if a 


Creditor takes hold of the Land by a Feoffment in Mortgage, with Livery, 


Equity will ſupply the defective Conveyance againſt a ſubſequent Judgment 
Creditor z becauſe the Judgment Creditor not relying on the Land for his 
Security, he hath not equal Equity to have that Land applied for the Pay 
ment of his Debt, as he that took it in Mortgage; but in this Caſe, where 
Plumer had equally lent Money, and taken hold of the Eſtate by a Mortgage 
made with a legal Surrender; ſo that the legal Intereſt was in him; the 
Covenant to ſurrender, though prior, cannot be ſet up againſt him who had 
no Notice of it; but Oxwick muſt purſue his Remedy at Law, for the 
Breach of the Covenant. | | | | 5 
A precedent Mortgagee diſcounts his Mortgage-Money by Purchaſe of Chan. Rep. 
Parcel of the Land, * the ſubſequent Mortgagee, having alſo a Judg- 36. | 
ment, comes to be relieved ; the precedent Mortgagee pleads this Kuren K 


and without Notice it is goed; for having a lega Title by the firſt Mort- 
gage, kept on Foot precedent fo the ſecond, this Court will not deſtroy 


it; and the Judgment on Record is no Notice, without expreſs Notice from 
the Party in Intereſt. CD 2898 


If a Man makes a voluntary Deed, and mortgages the ſame Lands; this Chan, Rep. 


Deed, though fraudulent as to the Mortgagee, is good to paſs the Equity of 59. 
Redemption, becauſe the voluntary Conveyance binds the Party and his 


Huſband borrows more Money of the Mortgages, and . the Term 


as a Security; the Recovery enures to make good the Term; and if the 


ogth of Time, and in Behalf of ja meer Voluateer, they 
Feel had againſt the 


£44 +> 


the Fore ſure, had 


þ 
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2 Chan. Rep. If a Man mortgages his Eſtate to two, who each of them lend ſeveral 
57, 38. Sums upon the Eſtate, as appears by Notes under their Hands, and one of 
them dies, there ſhall be ng Survivorſhip ; for it is conſidered as a Sum of 
Money ſtill ſubſiſting apart, for which the Lands are only a Pledge and Se- 
curity; ſo that the Money being diſtinct Sume, and the [Intereſt in it being 
diſtin& and ſeparate, there can be no Survivorſhip between them. 
Preced. Chan. If a Mortgagee after Notice of a ſubſequent Mortgage, joins with the 
30. Mortgagor in à Sale of the Lands to a Stranger, the Money received by 
e _ either for the Purchaſe ſhall ſink ſo much of the Purchaſe Money: And 
om in this Caſe the Mortgagor, being Son-in-Law to the Mortgagee, and he 
having entered, and afterwards fiffered the Mortgagor to take the Profits 
for ſeveral Tears, without requiring Intereſt, it was held by the Court, that 
the Intereſt of the firſt Mortgagee ſhould not affect the Lands, ſo ds to 
keep out the ſecond Mortgagee ſonger than he would have been, had the 


7 9 

x and after he obtained, againſt the Mortgagor, a Decree to forecloſe ; ſuch 
4 Perſons, that gave Notice of their Intereſt ſhall notwithſtanding redeem; 
1 becauſe they are Creditors for a valuable Conſideration, and the Mortgagee 
1 had Notice of them, that he might have made them Parties to his Bill; but 
Al the Perſons; who gave no previous Notice of their Judgments, are totally 
ii + *. barred of all Redemption, by the former Decree. ' _ 
9 Chan. Rep. A. mortgages to B. and C. obtains a Judgment in Debt agaivſt A. and 
Wi 123. Brent then A. mortgages to D. and then B. D. and A. account together for what 
il ver. Beg lis. was due to B. and P. pays the M d B. aſſigns the Mortgage to D 
1 f . pays the Money, an gns gage to D. 
"oO Ci. ſves for his Debt, and to have an Account of what was really due to B. 
Wh. and D. on both Securities; D. pleads the Account thus made up in Bar to 
1 C. but it was diſallowed; becauſe their Account, being voluntary, ſhall ne- 
. "9 ver conclude a third Perſon, ſo that he ſhall not come into the Redemption; 
Wis for it were unjuſt, that their Accounts ſhould ſhut him out of his Security, 
£0 where he had no Opportunity to litigate or examine the Account. | 
Wl Chan. Ca, But it hath been held, that if a firſt Mortgage brings a Bill to forecloſe | 
1 299. — "p the Mortgagor, and an Account is directed and taken between them, ſuch 

| ver. Deeble. Account ſhall bind the ſecond Mortgagee, though he was no Party to the 
i Bill, if there was ho Fraud or Collufion in the taking cf it. 48 
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2 Vern. 370, Tf A. being about to lend Money to B. on a Mortgage, ſends C. to in- 
554 quire of B. Who had a prior Mortgage, whether he had any Incumbtance 
on 5. 's Eſtate, and. it is proved that C. went to him, god poke to him ac- 
cordingly, and P. denied having any; D.'s Mortgage ſhall be poſtponed, 
Abr. Fa zzi, One Goff, being poſſeſſed of rhe Thatched-Houſe at St. James's, on a Build- 
8 . ing Leaſe 8 5 Nau mortgages it to Dr. Lantaſter and one Habberfitld, 
, for ſecuring 600 ee afterwards paid off, and adyanced 
t6 Goff God J. more, and took an A Famdept or thit Morigage, but had not 
the original Leaſe deliyered to him ill ſome Days Fer the- Aſſignment; 
Goff afterwards, being in a decfiitig Way, propoſed'ro' borrow of the Plaig- 
tiff 350 l. on a Mortg ge of a Vauſt and two Rooms, Part. of the mort- 
'gaged Premiſſes; and dn a Treaty for that, Pilpoſe, on Remingian, who 
Page 647 7 aRed for che Plaintiff, defirfd'to es the origin Leaſe; Goff told bin, that 
be had it not by him, wt His Lawyer kept all his Writings for him, 


as not think ing it ſafe to tri them in His own Houſe, where ill Sorts of 
Yon which Gef goes to the Pefendant, Who was an 
Attorney in the City, tells Bit he as about agreeing with'a Peron for the 
es 7 rebuilding Part of the Ptemiffcꝭ at'ſo'much'a Fool avert, which would 
_ „ and defircd Min to let him Have the originat Leaſe, that 
he might ſee the Dimenſions of the'Houſe; the Defendanr weutd nor truſt 
him with the Leaſe in his Un Power, but — along with him to the 
Tbatebed Houſt; apd after he flad been oe ſome Tiche, Goff ſends for the 
-- Plaintiff aud Remington, told thein' he bad now the original Leife, Ws 
* 3 | | I. 10 ey 


Company feſorted; upon 
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they might ſee; and upon their coming to his Houſe, Goff goes into the 
Room where the Defendant was, and deſires him to let him have the Leaſe, 
to ſhew the Perſon he had mentioned, for that he was now in the Houſe, 
and accordingly: the Defendant lets him have the Leaſe, which he carries tb 
the Plaintiff and Remington ; and they being ſatisfied therewith lend him the 
Money, and take a Mortgage of the Vault and two Rooms, inſiſting at the 
ſame Time to have the original Leaſe delivered to them; but Goff urging 
that it concerned much more than the Plaintiff had in Mortgage, and that 
he could not part with it, the Plaintiff permitted him to keep it; and he 
thereupon, in about an Hour's Time; delivered it again to the Defendant, 
without acquainting him with what he had done; and the Defendant ſwore 
expreſly in his Anſwer, that he had no Notice of this Tranſaction, or of the 
Plaintiff's Mortgage; afterwards the Plaintiff lent: Goff a further Sum of 
Money, and he prevailed on the Defendant to let him have the original 
Leaſe a ſecond Time; but there was no Proof that the Defendant knew the 
Occaſion of it, and he, by his Anſwer, expreſly denied his having Notice 
of it; afterwards Goff failed, and thereupon the Defendant brought his 
Ejectment, and recovered ; and this Bill was brought to have the Defendant's 
Mortgage poſtponed, upon Pretence, that here was a manifeſt Fraud'on the 
Plaintiff, and that the Defendant was privy to it; and at the Rolls the 
Plaintiff had a Decree accordingly; but on Appeal the Decree was reverſed; 
but my Lord Chancellor ſaid, that if a Man makes a Mortgage, and after- 
_ wards mortgages the ſame Eſtate to another, and the firſt Mortgagee is in - 
Combination to induce the ſecond Mortgagee to lend his Money, this Fraud 
will, without doubt, in Equity poſtpone his own Mortgage; ſo if ſuch 
Mortgagee ſtands by and ſees another lending Money on the ſame Eſtate, 
without giving him Notice of his firſt Mortgage, this is ſuch a Miſpriſion as 
ſhall forfeit his Priority; but here is no Manner of Proof that the Defendant 
knew any thing of the Plaintiff's lending his Money ; nay, if there had, yet 
the Plaintiff appears guilty of ſo much a groſſer Neglect, that he:ought not 
to prevail; for the Defendant. intruſted Goff with his original Leaſe but for à 
very little while; the Plaintiff takes his Word, that he could not Patt with 
it, and leaves it wholly. in his Power to go on in defrauding whom elſe he 
had a Mind ta; beſides, it appears the Defendant was impoſed on by Goff, 
for he parted with the Leaſe only to better his 6wn Security, and had the 
moſt ſpecious Pretence that could be for it; and therefore it cannot be, 
without manifeſt Proof, objected to him, that he let Goff have the Leaie to 
ſhew the Plaintiff, or with a Deſign to draw in the Plaintiff to lend his Mo- 
ney; and diſmiſſed the Bill with Coſts, unleſs the Plaintiff ſhould, within 
ſuch a Time, redeem the Defendant. t bare > 
 By-the 4 C 5 I. g. cap. 16. reciting, that great Frauds and Deceits are 
| often practiſed by neceſſitous and evil diſpoſed Perſons, In borrowing of Mo- 
| ney, and giving Judgments, Statutes and Recognizances privately, for ſecur- 
ing the Re- pay ment of the ſaid Money; and the ſame Perſons go after- 
. wards borrow Money, upon Security of their Lands, of other Perſons, and 
do not acquaint the later Lender thereof with the fame; whereby ſuch late 
1 Lender 1s very often in Danger to Joſe: his whole Money, or forced to pay * Þ 
CE off the Debts ſecured by che fad Judgments, Statutes and Recognizances, 
f before they can haye any Bedefit of the ſaid Mortgages; and that divers 
i; I Perſons do many Times mortgage their Lands more:than once, without 
c giving Notice of their firſt Mortgage; whereby Lenders of Money upon ſe- 
| cond or after Mortgages do often loſe their Mone), and are put to great 
i Charges in Suit and otherwiſe; for Remedy whereof-it'is enacted, That 
« if any Perſon ſhall borrow any Money, or for any other valuable Conſidef᷑- 
« ation for the Payment thereof voluntarihy give, acknowledge, permit or 
e ſuffer to be entered againſt him, or them, one or more Judgment or Judg- 
ments, Statute or Statutes, Recognizance or Recaghizances, to any P _ 
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Mortgage. 
* or Perſons, Creditor or Creditors ; and if the ſaid Borrower or Borrowers, 

<« Debtor or Debtors, ſhall afterwards take up or borrow any other Sum or 
* Sums of Money of any other Perſon or Perſons, or, for other valuable 
e Conſideration, become indebted to ſuch Perſon or Perſons, and for ſe- 
te curing the Re-payment and Diſcharge thereof, ſhall mortgage his, her or 
„ their Lands or Tenements, or any Part thereof, to the ſaid ſecond or 
% other Lender or Lenders of the ſaid Money, Creditor or Creditors, or to 
e any other Perſon or Perſons, in Truſt for or to the Uſe of ſuch ſecond: or 
s other Lender or Lenders, Creditor or Creditors, and ſhall not give No- 

« tice to the ſaid Mortgagee or Mortgagees of the ſaid Judgment or Judg- 

. ments, Statute or Statutes, Recognizance or Recognizances, in Writing, 
 « under his, her or their Hand or Hands, before the Execution of the ſaid 

« Mortgage or Mortgages; unleſs ſuch Mortgagor or Mortgagors, his, her 
« or their Heirs, upon Notice to him, her or them given by the Mortgagee 
<« or Mortgagees of the ſaid Lands and Tenements, his, her or their Heirs, 
% Executors, Adminiftrators ar Aſſigns, in Writing under his, her or their 

4 Hands and Seals, atteſted by cwo or more ſufficient Witneſſes, of any 
'« ſuch former Judgment or Judgments, Statute or Statutes, Recognizance 
s or Recegnizances, ſhall, within ſix Months pay off and diſcharge the ſaid 
« Judgment or Judgments, Statute or Statutes, Recognizance or Recog- 
4 nizances, and all Intereſt and Charges due thereupon, and cauſe or pro- 
© cure the ſame to be vacated, or diſcharged, by Record; that then the 
« Mortgagor or Mortgagors of the ſaid Lands and Tenemetits, his, her or 
te their Heirs, Executors, Adminiſtrators or Aſſigns, ſhall have no Bene- 
4 fit or Remedy againſt the ſaid Mortgages or Mortgagees, his, her, or their 
« Heirs, Executors, Adminiſtrators or Aſſigns, or any of them, in Equity 
& or elſewhere, for Redemption of the ſaid Lands and Tenements, or any 
& Part thereof; but the ſaid Mortgagee and Mortgagees, his, her, or their 
« Heirs, Executors, Adminiſtrators and Aſſigns, ſhall and may hold and 
enjoy the ſaid Lands and Tenements, for ſuch Eſtate and Term therein, 
as were or was granted and ſettled to the ſaid Mortgagee or Mortgagees, 
< againſt the ſaid Mortgagor or Mortgagors, and all Perſon and Perſons 
„ lawfully claiming from, by or under him, her or them; freed from 
* Equity of Redemption, and as fully, to ali Intents and Purpoſes whatfo- 
« ever, as if the ſame had been purchaſed abſolutely; and without any 
* Power or Liberty of Redemption??innnn n 98 
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And it is further enacted © That if any Perſon ſhall mortgage any Lands, 
4 or Tenements to any Perſon or Perſons, fbr Stcurity of Money lent, or 
e otherwiſe accrued or become due, or ſor other valuable Conſiderations ; 
* and if the ſaid Mortgagor or Mortgagors ſhall again mortgage the fame 
Lands or Tenements, or any Part thereof, to any other Perſon or Per- 
ſons for valuable Conſiderations, (the ſaid former Mortgage being in Force, 
* and not diſcharged,): and ſhall not diſcover to the ſaid ſecond or other 
Mortgagee or Mortgagees, or ſome or one of them, the former Mort- 
« gage or Mortgages, in Wining under his or their Hands, that then, 
and in theſe Caſes alſo, the ſaid Mortgagor or Mortgagors, his, her 
Page 649 or their Heirs, Executors, Adminiſtrators: or Aſſigns, ſhall have no Re- 
7 ny < lief, or Equity of Redemption, againſt the ſaid ſecond or after Mortgagee 
« or Mortgagees, his, her or their: Heirs, Executors, Adminiſtrators or 
« Aſſigns, upon the ſaid after Mortgage ot e but that ſuch 
„ Mortgagee or Mortgagees, his, her or their Heirs, Executors, Admini- 
« ſtrators and Aſſigus, ſhall and may hold and enjoy ſuch more than once 
„ mortgaged Lands and Tene ments, for ſuch Eſtate and Term therein, as 
< were or was granted and con veyed thy che ſaid Mortgagor or Mortgagors, 
* againſt him, her or them, his, her er-theie Heirs, d or Admi- 
* niſtrators reſpeRtively, freed from Equity! of Redemption, and as fully, 
* toall Intents and. Purpoſes, as if throng had been-an abſolute Purchaf. 
« and without any Power or Liberty of Redemption. «Fro 


— 2 
he, 


— —— 
ͤm—U— ä— ———— — — — 
oY —— . Te EI + 


8 * 
— EE IE F662 
TR — oc daie 
L.A — 


5 
— . , oe re te 
* F r 


9 — 
— - * * > * 23 
( r 9 r * = py 


. 
- _ — 5 

963 —_ e 9 Fes EEG ˙ w er I 5 

p ——— og rr 

33 * — 


i 
f 
N 
i 


—_— 


Provided always, and be it further enacted by the Authority aforeſaid, 
That nevertheleſs, if it ſo happen there be more than one Mortgage at 
the ſame Time made, by any Perſon or Perſons, to any Perſon or Per- 
« ſons of the ſame Lands and Tenements, the ſeveral late or under Mort- 
<«< gagees, his, ber or their Heirs, Executors, Adminiſtrators or Aſſigns, 
“ ſhall have Power to redeem any former Mortgage or Mortgages, upon 
« Payment of the principal Debt, Intereſt and Coſts of Suit to the prior 
« Mortgagee or Mortgagees, his, her or their Heirs, Executors, Admini- 
« ftrators or Aſſigns. we abs te; $6 | | 
Provided always, That nothing in this Act contained ſhall he con- 
« ſtrued, deemed or extended to bar any Widow of any Mortgagor of 
« Lands or Tenements from her Dower and Right in or to the ſaid Lands, 
ce who did not legally join with her Huſband in ſuch Mortgage, or other- 
<« wiſe lawfully bar or exclude herſelf from ſuch Dower or- Right. 
It hath been held, that if a Man mortgages certain Lands to one Man, 2 Vern. 589, 
and mortgages thoſe Lands with ſome others to another; though this ſeems 590. 
to be a Caſe omitted out of the above Statute againſt clandeſtine Mort- 
gages, yet if it appears to be a Contrivance to evade it, as if an Acre or 
two of Land were only added, this will not exempt it: Alſo a Perſon, 
who will take Advantage of the Statute, muſt be an honeſt Morgagee; 
and therefore if a Man has uſed any Fraud or Practice in obtaining a ſecond 
Mortgage, he ſhall not have the Benefit of the Statute. | 


4. How far the Purchaſing in a precedent Mortgage or Incum- 
drance will protect ſuch Purchaſor, and intitle him to 4 Prece- 
dency of Redemption. 1 n 


It hath been eſtabliſhed as a Rule in the Courts af Equiry, chat if a Man 2 Vent. 337. 
mortgages Lands to A. and ae nk to B. Chan. Ca. x 
without Notice at the Time of his making the mortgage, and B. purchaſes 96 494 162, 
in a precedent Mortgage, which ſtands out at Law, though nothing an it Hard. 173. 
be due in Equity, or a Statute whereon Money is due, which be extends, 2 Chan. Ca, 
be ſhall hold the Land till he is ſatisfied what is due upon both Securities, 208. 
though he had Notice of 4's Mongage before his ſecond Purchaſe of the V7 157- . 
prior Security; becauſe, having at firſt innocently lent the Money, he may 1 
do what be can. to ſecute that Money from being loſt; and when he hath 
purchaſed in the prior Incumbrance, it is but juſt that Equity ſhould 
eave it in the ſame Manner that it ſtood at Law; for there is no Room 
for Equity to interpoſe, to take away the Security the Law had given, 
where the Perſon chat has the Security comes into the Title without an 
Corruption at all; and it were Partiality, and not Equity, to interpoſe, 


4 . 


where the Security gives the fair Lender a good and legal Title; and it is a 
one whether ſuch third . takes in a Mortgage, chat is an 
Intereſt veſted, or a Statute, that is only a Charge ; for both are teal Liens, 
* and ſufficient to overthrow the Title of the meſne Incumbrancer ; whe- * Page 650 


ther Money be due on the firſt Security or not, ſince that does not alter 
the legal Title. : r 
A Man mortgages. the Mangr and Rectory of P. to A. and afterwards Chan. Ca. 
mon the Rectony 0 B. without Notice of the Mortgage to 4. and 201. 
then B. purchaſes in a precedent Incumbrance on both the Manor and Rec- 3 2 
tory; and the Queſtion was, when B. had received all the Money due on 475 For * 
the firſt Security, whether he. ſhould receive any more Profits, of the Ma- ter. Stipavith. | 
nor, or only keep the Incumbrance on Foot to protect the Rectory: This 
was argued before Sir Heaneage Finch Lord Keeper, in the Preſence of Wild 
* n and the twp Judges 26 that B. ſhould not receive 
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the Profits of the Manor after the firſt Incumbtrance was ſatisfied, becauſe 
he had taken the Rectory only for his Security of that Sum; and it would 
be unreaſonable to give him a Security beyond what he had in his original | 
Intention. But the Lord Keeper over-ruled it; for that when he had pur- _ © 
| chaſed the precedent Incumbrances, which comprehended both the Manor 
and the Rectory, and were forfeited at Law, it was but reaſonable that the 
Etſtate ſhould not be taken away by the meſne Incumbrancer here in a Court 
of Equity, which by no Methods could be evifted at Law, unleſs ſuch 
Perſon that ſeeks Relief would do Equity, and pay the whole Money due 
on both Securities. 5 | Ke Loi 
Chan, Ca. But if B. the ſecond Mortgagee, had Notice of the Mortgage of 4. at 
166. the Time of his firſt lending the Money, then he could not purchaſe in a 
| prior Incumbrance, ſo as to crowd out A. becauſe he lent it on the Pro- 
ſpe& that A. was firſt to be paid, and under that immediate Expectation ; 
and though the Eſtate would bear more Money at the Time of the Loan, 
yet if by prior Debts appearing, or any Accident, it is likely to fall ſhort, 
it ſeems he cannot crowd out A. of whoſe Intereſt he had Notice, ſince he 
took the Eſtate, with his Eyes open, under Notice of A.'s Intereſt and 
therefore, on his original taking the Security, ran all the Hazards cf;thar 
Nature; for it is Corruption in B. to purchaſe after ſuch Notice, with an ill 
Intention of deſtroying A.'s prior Security. | We ts, | 
2 Chan, Ca. A Man mortgages Lands (ſubject to an Annuity) to A. and then mort- 
Worn gages the ſame Lands to B.: The Mortgagor and Annuitant borrow more 
Money of A. for which the Annuity is aſſigned, and the Lands farther 
charged; A. ſhall be allowed the whole Money if he had no Notice of B.'s 
Mortgage; if he had, then only. what was paid to the Annuitant. 
W A. mortgaged his Eſtate to B. and then aſſigned the Equity of Redemp- 
Jones, Juve 8, tion to C. afterwards D. obtained a Judgment againſt A. then B. the 
1709. Per Mortgagee aſſigns to D. his Mortgage; and then C. tenders the Money 
Maſter of the que on the Mortgage to D. who had Notice of the Aſſignment of the 
_ Equity of Redemption, upon his purchaſing in of the Mortgage; and 
it was here objected, that D. having the legal Eſtate in him by the Aſſign- 
ment of the forfeited Mortgage, and C. having only an equitable Intereſt, 
not ſupported by the legal Eſtate, that if C. would have Equity, he ought 
to do Equity, by paying off both Monies to C. But it was anſwered and 
reſolved by the Court, that C. ſhould redeem, paying only the Money due 
on the Mortgage, and not what was due on the Judgment; becauſe the 
Equity of Redemption was never bound by the Judgment; for the Judg- 
ment was not confeſſed, fo as to become a real Lien upon the Eſtate, at the 
Time when the Equity of Redemption was conveyed away; but it only 
ſubſiſted upon Bond, which was a Security in perſonam, not in rem, at the 


Time when this Equity was affigned 3 and therefore the Judgment could 


never charge nor affect it; and conſequently C. purchaſed an Eſtate not 
bound by the Judgment ; and by Conſequence the Judgment Creditor, by 
purchaſing-in the prior Mortgage, could never defeat the Intereſt of C. It 
| was alſo declared, that- if a Perſon who had a firſt Mortgage, without the 
Conſent of the Mortgagor, ſhall purchaſe in a ſubſequent Judgment, with- 
: out the Conſent of the Mortgagor, that a meſne Mortgagee, or Aſſignee of 
* Page 651 the Equity of Redemption, ſhould not be obliged to pay the Money dhe 
| on both Securities, in order to redeem, becaufe ſuch Tranſact ion of the 
Mortgagee was only to load the Eſtate without the Conſent of the Owner, 
and had no Proſpect of bettering his own Security, as in the Caſe where a 
Meortgagee at a third Hand purchaſes in the firſt Incumbrance, 
Stephenſonver. Beeching made a Mortgage of his Eſtate, and became indebted to Hay- 
Hayward, ward in 601. and then conveyed to Streater, another Defendant, in Truſt 
Feb. 9, 1710. to pay a Debt to S/reazer, and then all his other Debts in Average; then 
per Lord FStytater tendered the Money to the Mortgagee, which he refuſed; and af. 
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terwards aſſigned the Mortgage to Hayward; and then Hayward obtained Preced.Chan, 
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Judgment againſt Beaching, on his Bond of 60 l. and then Streater ſold to 30. 


the Plaintiffs, who not having paid their Purchaſe Money, preferred their 
Bill againſt the Mortgagees and Hayward to redeem. The Lord Keeper or- 
dered, that the Plaintiffs ſhould redeem Hayward's Mortgage, and deduct 


their Coſts out of the Mortgage Money, and that the Judgment ſhould be 


paid but in Proportion; for though Hayward had a Title at Law, and it 


was inſiſted, that his Judgment would affect the reſulting Equity in Beech- 


ing, if there was more than ſufficient to pay his Debts ; and none of the 


Creditors of Beeching were made Parties to the Suit; yet the Lord Keeper 
thought, that the Conveyance made for the Payment of all Peeching's Debts 
was a good Conſideration, and that being prior to the Judgment, the ſub- 
ſequent Jydgment could not affect the Eſtate ; and though no Creditors of 


Beeching's were made Parties, yet they might be brought in before the 


Maſter, 


If a Man lends 600 J. on a Mortgage, and afterwards, diſcovering that 2 Vern. 2794 
the Eſtate is pre-mortgaged to F. S. he gets in an old ſatisfied Incumbrance, | 
and brings his Bill againſt J. S. to redeem or be forecloſed, he need not 

prove the actual Pay ment of any Money for ſuch precedent Incumbrance, 

the having the Deed or Acquitance being ſufficient. 

If a prior Mortgage or Statute be brought in, pending a Bill brought by 2 Vern. 29. 
A. againſt the Mortgagor, and B. who buys in ſuch precedent Statute or 7 ver. 
Mortgage to forecloſe; thaugh this Purchaſe be pendente lite, yet it will — 
protect B. he being at Liberty to do what he can for his own Security, | 

But where J. made a Mortgage to B. and afterwards a Commiſſion of 2 Vern: 157, 
Bankruptcy was taken out againſt him, and the Commiſſioners made an Af. 160. 
ſignment of his Eſtate, and then C. lent the Bankrupt 20001. on a ſecond 
Mortgage, having no Notice of the Bankruptcy, though he afterwards got 
in the firſt Mortgage; yet it was held by two Lords, Commiſſioners againſt 
one, that this prior Mortgage ſhould -not protect the Mortgage ſubſequent 
to the Bankruptcy ; for every one is bound to take Notice of a Commiſ— 
fion of Bankruptcy. go ie e On oo 
And though a Purchaſer or Mortgagee may buy an Incumbrance, or lay 2 Vern. 27 1. 
hold on any Plank to protect himſelf, yet he ſhall. not protect himſelf. by 
the Taking a Conveyance from a Truſtee, after he had Notice of the Truſt, 


- for by taking ſuch Conveyance, he becomes the Truſtee himſelf. 


5. Of the Equity which muſt be done by him, who would redeem, 
to the Perſon againſt whom a Redemption is prayed, 


It is a Rule in Equity, that he, that will have Equity to help where 
the Law cannot, ſhall do Equity to the Party againſt whom he ſeeks to be 
relieved ; and that therefore where there is an Eſtate fubſiſting in Law, 
as there is in the Mortgagee after Forfeiture, Equity will not deftroy it, 


* unleſs the Party redeeming will ſatisfy all equitable Demands out of the * Page 652 
Eſtate. e . ie e ee | 


And on this Foundation it hath been frequently ' adjudged, that if a 2 Chan, Ca, 


Mortgagor borrows more Money of the Mortgagee upon Bond, where the 164. 
Heir is bound, and dies, the Heir of the Mortgagor ſhall not redeem with- 2 Rope 
out paying the Bond-Debt, as well as that ſecured by the Mortgage ; be- 8 245. 
cauſe when the Condition is broken, ſo that the Term or Intereſt becomes 2 Chan. K. 
abſolute in the Mortgagee, if the Heir of the Mortgagor will have Equity, 194. 

he muſt do Equity by the Payment of the whole Money due to the Mort- 


gagee; and this is called a Rebutter; but if the Bill was exhibited by the 


Mortgagee to forecloſe, there if the Heir of the Mortgagor tender Prin- 


cipal and Coſts, it ſufficeth, without Tender of the Money due on the Bond, 


becauſe 


becauſe ſuch Bond was not originally any Lien on the Land itſelf; and if 
that be tendered, for which the Land was originally pledged, there is no 
Reaſon to debar the Heir of his Right of Redemption. | 
Vern. 41, So where a Huſband and Wife levy a Fine of the Wife's Land, to en- 
Reaſon ver. able them to take up the Sum of 400 l. and they make a Mortgage for it, 
Sacheverel, and after the Mortgage is forfeited, the Huſband pays in Part of the Mort- 
gage Money, but afterwards borrows again the fame Sum of the Mortga- 
gee; and it was decreed, that the Mortgagee having the Efta'e in Law in 
him, by the Forfeiture of the Mortgage, he ſhould hold the Land againft 
the Heir of the Wife until the whole Money was paid; and if the Heir 
would not pay in the whole Principal, Intereſt and Coſts, he ſhould be 
forecloſed.  ' © | 3 | 
2 Vern, 177. So if a Leſſee for Years mortgages his Term, and afterwards borrows 
Preced. Chan. Money of the Mortgagee on Bond, and dies, bis Executor ſhall not re- 
18. 8. C. deem without paying the Bond as well as the Mortgage. 
preced. Chan. So where a Man borrowed 200 J. on the Pawn of ſome Jewels, which 
2 Vern, 419, were worth about 6001. and took a Note from the Pawnee, acknowledg- 
591. ing the Jewels to be in his Hands for ſecuring the 2001. and afterwards 
2 ver. the Pawner borrows at ſeveral Times three ſeveral other Sums of Money 
_ of the Pawnee, and gives his Note for each Sum, without taking any Man- 
| ner of Notice of the Jewels, and dies ; and his Executors having brought 
their Bill to redeem the Jewels, on Pay ment of the 200 l. firſt Jent there- 
on and Intereſt; it Was held, that to intitle them to ſuch Redemption, they 
muſt pay all the Money due on the ſeveral Notes, on this Foundation, 
that he who will have Equity muſt do Equity; and that therefore ſince the 
Plaintiff's could not have back theſe Jewels without the Aſſiſtance of this 
Court, it is reaſonable and juſt he ſhould pay the Defendant all Monies 
due to him, it being natural to ſuppoſe, the Pawnee would not have lent 
him thoſe Sums, but on the Credit of the Pledge he had in his Hands be- 
fore. | | 
Chad. Ca. 9. If 4. is bound in ſeveral Bonds with B. as his Surety for 4000 J. and g. 
Se. John ver, conveys the Manor of C. to A. by Way of Mortgage, to counter. ſecure 
Halford. him againſt the Bonds for 4000 l. and A. dies, and after D. the Son and 
Heir of A. becomes bound with B. for 2000 I. more; but there is no 
Agreement that the Mortgage ſhould be a Security to D. againſt the Bonds 
for 2000 J. and after B. dies, his Heir ſhall not be permitted to redeem up- 
on Payment of the 4000 /. only, but muſt ſave D. harmleſs, as well touch- 
ing the 20001. as the 4000 for he that would have Equity to belt. where 
the Law cannot, muſt do Equity to the Party againft whom he ſecks to be 
relieved. | „ | | —_ | 
Hard. 318. If A. acknowledge a Statute to B. for Payment of 8001. with Intereſt, 
Sir Job Hed- which being forfeited, and the Lands extended upon it, H. for a valuable 
worth and Conſideration ſettles the ſame Lands in Tail, and after borrows Money 
Primate. of B. and by Articles it is agreed, the Statute and Extent ſhall ſtand a 
Security for the laſt Money, and after A. dies, and the 800 J. with In- 
* 622 * tereſt is ſatisfied by Reception of the Profits; yet the Iſſue in Tail ſhall not 
Page 653 | | | 
| be relieved againſt the Penalty of the Statute; for though the Heir has an 
Equity, by Reaſon of the Tail made upon a Conſideration, yer the Money 
lent raiſes an Equity for B. ſo.that B. hath both Law and Equity, whereas 
the Iſſue in Tail hath Equity only till che Penalty is ſatisfied. 
2 Vern. 286. The Plaintiff, as Aſſignee of a Statute of Bankruptcy, brought his Bill to 
Pape ver. redeem a Mortgage of che Manor of Newing lan in Kent, made by the Bank- 
Onflow. rupt to the Defendant; che Defendant by Anſwer inſiſted, that he firſt lent 
the Bankrupt 200 l. on a Mortgage of a particular Tenement, and after- 
wards lent him Vo 4. on a Morzgage af the Manor of Vetwingtan, which 
was of greater Value than the Money due, but the firſt Mortgage was defi- 
cient in Point of Value; and it was held, that if the Plaintiff will redeem 
one he muſt redeem both. 3 So 
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. So if a Man make two ſeveral Mortgages of ſeveral Lands, and dies, and Vern. 29, 
one of the Mortgages is of an entailed Eſtate, or is deficient in Value, the 24. 
gor ſhall not be admitted to redeem one without the * Vern. 207. 
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Heir of the Mortg⸗ itte 
other; neither ſhall the Mortgagor himſelf redeem the one, and leave the 
defective Mortgage, but he muſt take both togetgl er. | 
If a Man has a Debt owing to him by Mortgage, and another on Bond Abr. Eq. 32 $ 
from the ſame Perſon, he cannot tack them together againſt the (a) Mort- Chal: ver, 
gagor, but he ſhall be let into a Redemption without Payment of both; be- Cern. 
cauſe the Land in his Hands is chargeable with the Bond even at Law; and (%, In Vern. 
(3) fince the Statute againſt fraudulent Deviſes, I the Deviſce of the Equity nh, chat 
of Redemption is in the ſame Caſe with the Heir, and cannot redeem the Mortga- 
without Payment of both; becauſe the Statute makes ſuch Deviſe void, as gor himſelf 
againſt Creditors, and then the Deviſee ſtands in the Place as the Heir muſt _ Pay 
have done, if no Deviſe had been made; but before that Statute, ſuch bott Bond 


: 3 ; | and Mort- 
Deviſee would not be liable to the Bond-Debr. N . 

| IE 1+ 1 1 phat | in Preced, 
Chan. 419. it is ſaid by my Lord Chancellor, that if a Sum be ſecured by a Mortgage of Lands, the 
Mortgagor ſhall not be admitted to redeem after the Day of Payment is lapſed, without 


0 paying likewiſe all! 


that is due to the Mortgagee on Notes or fimple Contract; but that it is otherwiſe, 
Debts had been ſecured by Bond. (8) But before the Statute, the Deviſee of the 
tion was not obliged to pay both. Abr. Eq. 325. Preced. Chan, 89 


if fuch ſubſequent 
the Equity of Redemp- 
t 384. & M. c. 14. 


Alſo it hath been held, that if the Heir of the Mortgagor alien the Lands, Preced. Chan. 
the Purchaſor, on a Bill brought by, him for a Redemption after Forfeiture, 511. Coleman 
ſhall not be obliged to pay both the Mortgage-Money, and alſo a Bond- * Vince. 
Debt due from the Mortgagor; for though the Heir muſt have paid both 
in ſuch a Cafe; yet the Reaſon of that is, becauſe the Heir is exprefly 
bound, and his Perſon is become Debtor, and not the Lands, and conſe- 
quently the Lands in the Hands of the Alienee can be charged with no- 
thing but what is an immediate Lien thereon, which the Bond is not. n 
So if a Man, poſſeſſed of a Term for Years, mortgages it, and dies in- Preced. Chan: 
debted to the Mortgagee in a Bond-Debr, if the Executor brings a Bill to 512. per Q. 
redeem, he muſt pay both; becauſe the Equity of Redemption of the Term ; 
is Aſſets in his Hands; but if he alien the Equity of Redemption of his 
Term, though he ſhall be anſwerable for the Value, as it is ſo far a Devaſta- 
vit, yer the Purchaſor ſhall be charged with no more than was immediately 
borrowed upon it. 5 2% 1 og 
If a Bill is brought by an Heir at Law, or any other Perſon, againſt a 
Mortgagee, whereby the Party would avoid the Mortgage, under Pretence 
his)Anceſtor was only Tenant for Life, and he ſeeks for a Diſcovery of 
Deeds and Writings to avoid the Title of the Mortgagee, he ſhall never 
have ſuch a Diſcovery, unleſs he, by his Bill, ſubmits to confirm the Title, 
and then he ſhall. | 


Father Tenant for Life, Remainder to the Son in Tail; the Father mort- 2 Chan. Ca. 
gages the Land, and dies; the Mortgagee, by a third Hand, procures the 23. Fromly 
Son to borrow Money of him, as Tenant in Fee, on a Mortgage of the Hs Ow 
* Premiſſes ; this ſhall not inure to make good the Money lent the Father; 7 Be 
for though the Mortgagee hath got the legal Eſtate, yet it is only pledged Page 654 
for Money lent to the Son, and the Money lent to the Father was on ano- 
ther Eſtate, to which the Son is an abſolute Stranger; and therefore the 
Court will not compel the Son to pay the Debt of the Father, from whom 
he did not claim. But if the Tenant in Tail had mortgaged without Notice 
of the Entail, and the Mortgagee had got the Deed into his Poſſeſſion, 
Equity will not compel him to diſcover ſuch Deed to overthrow his own 

Poſſeſſion, ſince his Eſtate ariſes upon a valuable Conſideration, and the Heir 

in Tail claims under the Anceſtor who made the Mortgage, eſpecially if the 
Mortgage had worked a Diſcontinuance. ON | 
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becauſe ſuch Bond was not originally any Lien on the Land itſelf; and if 
that be tendered, for which the Land was originally pledged, there is no 
Reaſon to debar the Heir of his Right of Redemption. 

Vern. 41. So where a Huſband and Wife levy a Fine ot the Wife's Land, to en- 

Reaſon ver. able them to take up the Sum of 400 J. and they make a Mortgage for it, 

Sacheverel, and after the Mortgage is forfeited, the Huſband pays in Part of the Mort- 
gage Money, but afterwards borrows again the fame Sum of the Mortga- 
gee; and it was decreed, that the Mortgagee having the Efta-e'in Law in 

him, by the Forfeiture of the Mortgage, he ſhould hold the Land againſt 
the Heir of the Wife until the whole Money was paid; and if the Heir 
would not pay in the whole Principal, Intereſt and Coſts, he ſhould be 
forecloſed. | : | 

2 Vern. 177. So if a Leſſee for Years mortgages his Term, and afterwards borrows 

Preced. Chan. Money of the Mortgagee on Bond, and dies, his Executor ſhall not re- 

18. S. O. geem without paying the Bond as well as the Mortgage. 1 

preced. Chan. So where a Man borrowed 200 7. on the Pawn of ſome Jewels, which 

2 Vern. 419, were worth about 600. and took a Note from the Pawnee, acknowledg- 

591. ing the Jewels to be in his Hands for fecuring the 2007. and afterwards 

2 ver. the Pawner borrows at ſeveral Times three ſeveral other Sums of Money 

v_ of the Pawnee, and gives his Note for each Sum, without taking any Man- 
ner of Notice of the Jewels, and dies; and his Executors having brought 
their Bill to redeem the Jewels, on Payment of the 200 l. firſt ent there- 
on and Intereſt; it was held, that to intitle them to ſuch Redemption, they 
muſt pay all the Money due on the ſeveral Notes, on this Foundation, 
that he who will have Equity muſt do Equity; and that therefore ſince the 
Plaintiff's could not have back theſe Jewels without the Aſſiſtance of this 
Court, it is reaſonable and juſt he ſhould pay the Defendant all Monies 
due to him, it being natural to ſuppoſe, the Pawnee would not have lent 
him thoſe Sums, but on the Credit of the Pledge be had in his Hands be- 
fore. | | 

chan. Ca. 97. If 4. is bound in feveral Bonds with B. as his Surety for 40007. and B. 

St. John ver, conveys the Manor of C. to A. by Way of Mortgage, to counter-ſecure 

Halford. him againſt the Bonds for 4000 l. and A. dies, and after D. the Son and 
Heir of 4. becomes bound with B. for 20007. more; but there is no 
Agreement that the Mortgage ſhould be a Security to D. againſt the Bonds 
for 2000 J. and after B. dies, his Heir ſhall not be permitted to redeem up- 
on Payment of the 4000 J. only, but muſt ſave D. harmleſs, as well touch- 
ing the 20001. as the 4000 J for he that would have Equity to help where 
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the Law cannot, muſt do Equity to the Party againft whom he ſecks to be 
relieved. | ; 1 | 
Hard. 318. if A. acknowledge a Statute to B. for Payment of 8001. with Intereſt, 


Sir Jehn Hed- which being forfeited, and the Lands extended upon it, H. for a valuable 
worth and Conſideration ſettles the ſame Lands in Tail, and after borrows Money 
P male. of B. and by Articles it is agreed, the Statute and Extent ſhall ſtand a 
Security for the laſt Money, and after A. dies, and the 8oo/. with In- 

page 653 * fereſt is ſatisfied by Reception of the Profits; yer the Iſſue in Tail hall not 
be relieved againſt the Penalty of the Statute ; for though the Heir has an 

Equity, by Reaſon of the Tail made upon a Conſideration, yet the Money 

lent raiſes an Equity for B. ſo. that B. hath both Law and Equity, whereas 

the Iſſue in Tail hath Equuy only till che Penalty is fatisfied. | 

2 Vern. 286, The Plaintiff, as Aſſignee of a Statute of Bankruptcy, brought his Bill to 
Pape ver. redeem a Mortgage of che Manor of Newing/on-in Kent, made by the Bank- 
 Onfloxo, rupt to the Defendant; che Defendant by Anſwer inſiſted, that he firſt lent 
the Bankrupt 200 l. on a Mortgage af a particular Tenement, and after- 

wards lent him 300 J. on a Morigage of the Manor of Neætingtan, which 

was of greater Value than the Money due, but the firſt Mortgage was defi- 

cient in Point of Value; and it was held, that if the Plaintiff will redeem 

one he muſt redeem both. 3 So 


o 


So if a Man make two ſeveral Mortgages of ſeveral Lands, and dies, and Vern. 29, 
one of the Mottgages is of an entailed Fſtate, or is deficient in Value, the 2 
Heir of the Mortgagor ſhall not be admitted to redeem one without the * Ven. 207. 
other; neither ſhall the Mortgagor himſelf redeem the one, and leave te 
defective Mortgage, but he muſt take both together. 

If a Man has a Debt owing to him by Mortgage, and another on Bond Abr. Eq. 32 5. 
from the ſame Perſon, he cannot tack them together againſt the (a) Mort- Challis ver. 
gagor, but he ſhall be let into a Redemption without Payment of both; be- Cern. 
cauſe the Land in his Hands is chargeable with the Bond even at Law; and 9 OS 
() fince the Statute againſt fraudulent Deviſes, F the-Deviſee of the-Equity held, hs 
of Redemption is in the ſame Caſe with the Heir, and cannot 'redeem the Mortga- 
without Payment of both; becauſe the Statute makes ſuch Deviſe void, as gor himſelf 
againſt Creditors,” and then the Deviſee ſtands in the Place as the Heir muſt muſt pay 
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have done, if no Deviſe had been made; but before that Statute, ſuch ben wang 
Deviſee would not be liable to the Bond · Debt. booed 45 gage.— And 


8 E070 BP oe ee in Preced, 

Chan, 419. it is ſaid by my Lord Chancellor, that if a Sum be ſecured by a Mortgage of Lands, the 
Mortgagor ſhall not be admitted to redeem after the Day of Payment is lapſed, without pa 
that is due to the Mortgagee on Notes or fimple Contract; but that it is otherwiſe, if fuch ſubſequent 
Debts had been ſecured by Bond, (2) But before the Statute, the Deviſee of the Equity of Redemp - 
tion was not obliged to pay both. Abr. Eq. 325. Preced. Chan. 89 384. & M. c. 14. 


Alſo it hath been held, that if the Heir of the Mortgagor alien the Lands, Preced. Chan. 
the Purchaſor, on a Bill brought by, him for a Redemption after Forfeiture, 511. Coleman 
ſhall not be obliged to pay both the Mortgage - Money, and alſo a Bond- * Vice. 
Debt due from the Mortgagor; for though the Heir muſt have paid both | 
in ſuch a Cafe; yet the Reaſon of that is, becauſe the Heir is expreſly 
bound, and his Perſon is become Debtor, and not the Lands, and conſe- 
quently the Lands in the Hands of the Alienee can be charged with no- 
thing but what is an immediate Lien thereon, which the Bond is not. 

So if a Man, poſſeſſed of a Term for Years, mortgages it, and dies in- Preced. Chan- 
debted to the Mortgagee in a Bond-Debr, if the Executor brings a Bill to 512. per C. 
redeem, he muſt pay both; becauſe the Equity of Redemption of the Term N 
is Aſſets in his Hands; but if he alien the Equity of Redemption of his 
Term, though he ſhall be anſwerable for the Value, as it is ſo far a Devaſta- 
vit, yet the Purchaſor ſhall be charged with no more than was immediately 
borrowed upon it. | Re Led | ; 

If a Bill is brought by an Heir at Law, or any other Perſon, againſt a 
Mortgagee, whereby the Party would avoid the Mortgage, under Pretence 
his)Anceſtor was only Tenant for Life, and he ſeeks for a Diſcovery of 
Deeds and Writings to avoid the Title of the Mortgagee, he ſhall never 
have ſuch a Diſcovery, unleſs he, by his Bill, ſubmits to confirm the Title, 
and then he ſhall. „ f „ 
Father Tenant for Life, Remainder to the Son in Tail; the Father mort- 2 Chan. Ca. 


gages the Land, and dies; the Mortgagee, by a third Hand, procures the 23. Brenig 


Son to borrow Money of him, as Tenant in Fee, on a Mortgage of the ptr | 
* Premiſles ; this ſhall not inure to make good the Money lent the Father; 0 m 
for though the Mortgagee hath got the legal Eſtate, yet it is only pledged Page 654 
for Money lent to the Son, and the Money lent to the Father was on ano- 
ther Eſtate, to which the Son is an abſolute Stranger; and therefore the 
Court will not compel the Son to pay the Debt of the Father, from whom 
he did not claim. But if the Tenant in Tail had mortgaged without Notice 
of the Entail, and the Mortgagee had got the Deed into his Poſſeſſion, 
Equity will not compel him to diſcover ſuch Deed to overthrow his own 
Poſſeſſion, ſince his Eſtate ariſes upon a valuable Conſideration, and the Heir 
in Tail claims under the Anceſtor who made the Mortgage, eſpecially if the 


a 


Mortgage had worked a Diſcontinuance. 


Vo. III. " "> & | | 80 
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paying likewiſe all 
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Vern, 262. So where a Lunatick, before he became ſuch, made a Mortgage of a good 
Taler ver. Part of his Eſtate for g l. and the Committee transferred this Mortgage; 
Merchant. and took up 3 or 4001. more upon it; and my. Lotd Chantellor declared 

the Mortgage ſhould ſtand a Security for the 504. only, 
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6. At what Time the Redemption muſt, be. 


Chan, Gi, When a Man made a Feoffment in Fee upon Condition, that if the Feof- 
20, for paid a Sum of Money at a Day he ſhould re-enter at Law; if the Mo- 
ney was not paid at the Day, the Eſtate was gone for ever; this made 

Pledging, according to the Rules of the Common Law, very inſecure, and 

alſo made it neceſſary for the Court of Equity to interpoſe; becauſe the 

Words of the Condition bound down the Conſtruction at Common Law to 

the Payment at the preciſe Day; yet a Truſt is ſuppoſed between the Mort- 

gagor and Mortgagee, that in caſe the Payment was afterwards made, the 

Mortgagor might have up the Lands; and this the rather, becauſe the Land 

was eſteemed only a Piedge for Money, and thatit would be a very ungon- 

ſcionable Thing, that the Mortgagee ſhould take Advantage of the Non- 

payment at the preciſe Day, when Lands were generally pledged but for 

half Value; and in this the Chancellors, who were Eccleſiaſticks, were more 

generally confirmed from the Reaſonings' of the Civil Law herein before 


mentioned. | E 7 | £ | 
Chan. Ca. But though a Redemption has been allowed, yet no Time has been limit. 
102. ed when the ſame may be ; but when a Man comes in at an old Hand, it 


1 ah bet . hath been ſometimes decreed, that the Poſſeſſor ſhould account no farther, 
on ow. than for the Profits made in his own Time, to diſcourage the ſtirring in ſuch 
97, 184, 206, dormant Titles; but it is the common Doctrine in the Courts of Equity, 
Abr. Eq. 313, that there is no Time limited; for it is not within the Statute of Limita- 
314. tions, and the Courts of Equity are tender of ſettling any ſet Time; be- 
z Vern. 377: cauſe a Man can never be injured, if he receives Principal, Intereſt and 
Coſts z and the Proprietor is injured, if he parts with his Poſſeſſion under 
the true Value; but ſometimes the Court hath allowed Length of Time to 
be pleaded in Bar, where the mortgaged Eſtate hath deſcended, as a Fee, 
without Entry or Claim from the Mortgagor, and where the Poſſeſſor would 
be entangled in a long Account. oY i} -. 
2 Vent. 340. And therefore, at a Re-hearing before my Lord Keeper, aſſiſted with 
Exure ver. Juſtice Vaugban and Turner, concerning the Redemption of a Mortgage, 
W bites - which had been made above forty Years, my Lord Keeper declared, that he 
would not relieve Mortgages after twenty Years ; for that the Statute of 
Limitations did adjudge it reafonable to limit the Time of one's Entry to 
that Number of-Years, unleſs there are ſome particular Circumſtances that 
may vary the ordinary Caſe; as Infants, Femes Covert, c. who are pro- 
vided for by the very Statute; though theſe Matters in Equity are to be go- 
verned by the Courſe of the Court, and that it is beſt to ſquare che Rules of 
5 0 Equity as near the Rules of Reaſon and Law as may be. 
* Page 655 A Bill was exhibited to redeem a Mortgage; to which the Defendant 
Vern. 418. demurred; becauſe, by the Plaintiff's own ſhewing it appeared the Mort- 
Os ver, gage was ſixty Years old; but upon Argument the Demurrer was over- 
ruled; becauſe it was charged in the Bill, that the Mortgagor agreed the 
7 Mortgagee ſhould enter and hold till he was ſatisfied, which is in the Na- 
(a) In Con- ture of a (a) Welſb Mortgage. l 
veyance by ; ee | | | A Mort- 
Leaſe and | | 2 e | | | 
Releaſe there was a Proviſo, that if 4. his Heirs or Aſſigns, ſhould on Mich. Day then next enſuing, or any 
other Mich. Day following, pay to B. his Heirs pr Aſſigns, the Sum of 300 J. (the Mortgage-Money) and 
all Arrears of Rent or Intereſt which ſhould be then due, then the ſaid Conveyance was to ceaſe, without any 
other Covenant for Payment of the Money; this was held to be a Hcl Mortgage, being in Nature - a 
; Es | CONGle 


RR Moꝛtgage. 
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A Mortgage was made to A. in the Year 1639, to indemnify him againſt 2 Vern. 418. 
Debts for which he was ingaged for the Mortgagor ; and in the Year 1649, Abr. Eg. 314: 
he entered into the mortgaged Premiſſes, and had Poſſeſſion, and afterwards 3 
conveyed away ſeveral Parts of the mortgaged Premiſſes to ſeveral Perſons ; pee 
and ſeveral Sales and Marriage Settlements had been made of them; in the | 
Year 1663, a Bill was brought to redeem ; but all the Aſſignees were not 
Parties; and a Decree to account, and a Report made, and Exceptions ta- 
ken to that Report; and ſo it reſted for about eighteen Years ; and then 
another Bill was brought; and another Decree to redeem; but no Proſecu- 
tion upon it from the Year 1676 till 1697, and then the Plaintiff, having 
purchaſed the Equity of Redemption of thoſe Lands (inter alia) from the 
Heirs of the Mortgagor, brought his Bill to redeem. The Objections 
againſt it were the Length of Time, the many derivative Titles that had 
been made, and when no Suit was depending, and the Difficulty of taking 
the Account. To which it was anſwered, that there had been freſh Purſuits; * 
and that the Difficulty of the Account had been occaſioned by the Mortga- 
gees themſelves, and that there were Infants in the Caſe. My Lord Keeper | 
held, there ought to be no Redemption ; and that Length of Time excuſes 
the Mortgagee for taking the Eſtate as his own, and uſing it accordingly ; 
and none that have come under him have done atniſs; and though there 
were Infants in the Caſe, yet the Time having begun on the Anceſtor, it 
ſhall run even upon Infants, as it is at Law in the Caſe of a Fine; and there 
is one great Objection to a Redemption in this Caſe, that it does not appear 
that the Plaintiff paid any Thing for this Equity of Redemption, only had 
it thrown into his Bargain. 3 a | 

The Plaintiff's Grandfather in the Year 1686 had made a Mortgage of Abr. Eg. 315: 
the Eſtate in Queſtion, which was proved to be about nine or ten Pounds per Knowle: ver: 
Annum, for ſecuring about 100 J. in the Year 1696 this Mortgage was aſ- _ 
ſigned over to the Defendant z who by Agreement yas then let into Poſſeſ- 
ſion, and had continued ſo ever ſince, and was now about ninety Years of 
Age; the Mortgagor died ſeveral Years ſince, leaving the Plaintiff's Father 
his eldeſt Son and Heir of full Age, who likewiſe died in the Year 1714, 
leaving the Plaintiff his eldeſt Son and Heir, then about twelve Years of Age; 
who brought this Bill for an Account, and to be let into a Redemption of the 
Eſtate in Queſtion z but which the Defendant had been in Poſſeſſion of thirty- 
three Years, and ſo was greatly over-paid his Principal and Intereſt. But 
my Lord Chancellor diſmiſſed his Bill ; and ordered it to be entered down 
as one of the Reaſons for diſmiſſing the Bill, that the Plaintiff had no Re- 
medy by Ejectment at Law, to recover the Poſſeſſion, being barred by the 
Statute of Limitations; and he thought that a reaſonable Guide for this 
Court to follow, as to the Redemption in Equity; and though the Plaintiff 
was an Infant at his Father's Death, yet the Computation of Time began 
* long before, when there was no Infancy in the Caſe, and therefore will Page 656 
run on againſt Infants after F. | ; + ho 26 


Years Poſleſ- 
fion will bar an Entry or Ejectment, unleſs in Caſes of Infancy, Coverture, Impriſonment, or rag 
| beyond Sea (but not abſconding) ſo will it bar a Redemption, and it is a good Demurrer, Jenner vera 
Tracy, P. 1731. Belch ver. Harvey, M. 1736. 3 P. W. 288.— After the Diſability removed, 10 Years 
ſhould be the Rule in Equity, as it is in the Proviſo in the Statute of Limitations, per Talbot C. ibid. See 
farther Com. Dig. 6V. 227, 8. | 
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conditional Purchaſe, ſubje& to be defeated on Payment, by the Mortgagor, or his Heits, of the Sum ſtipu- 
lated between them at any Mich. Day, at the Election of the Mortgagor, or his Heirs; aud that here being 
an everlaſting ſubſiſting Right of Redemption, deſcendible to the Heirs of the Mortgagor, the ſame chuld 
not be forfeited at Law, like other Mortgages; and this was ſaid to be a common Practice in Wales, (pro- 
ceeding from their Pride) being done with a Deſign to keep the Eſtate for ever in their Family. Preced. 
Chan. 423, 424. | | h ; 
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7. Of the Manner of Redeeming and Fereclofing. ls 
7 Geo. 2. e. The Methods of Redemption and F orecloſing being dilatory,  expens 
chr 8 ſive, and inconvenient, not only to the Mortgagee but alſo to the Me agor, 
N 3 the ſame ſeem en 7 Geo. 2. cap. 20. which reciting, thar 
and Foreclo- whereas Mortgagees frequently bring Actions of Ejectment for the Recovery 
| ſure of Mort- of Lands and Eſtates to them mortgaged, and bring Actions on Bonds given 
| Sages. by Mortgagors to pay Money ſecured by ſuch Mortgages, and for Pen 
| ing the Covenants therein contained; and likewiſe commence. Suits, in his 
Majeſty's Courts of Equity to forecloſe theirMortgagorsfrom redeeming their 
Eſtates; and the Courts of Law, where ſuch Ejectments are brought, have 
not Power to compel ſuch Mortgagees to accept the Principal Money, and 
Intereſt due on ſuch Mortgages, and Colts, or to ſtay ſuch Mortgagees 
from proceeding to Judgment and Execution in ſoch Actions, but ſuch Mort- 
gagors muſt have Recourſe to a Court of Equity for that Purpoſe; in which 
Cale the Courts of Equity do not give Relief until the Hearing of the Cave 3 
for Remedy thereof, and to obviate all Objections relating to the ſame, it is 
5 enacted, That from and after the firſt Day of Eaſter Tetm 1734, yhere 
% any Action ſhall be brought on an Bond for the Payment of the Money 
4 ſecured by ſuch Mortgage, or Performance of the Covenants therein con- 
<« tained ; or where any Action of Ejectment ſhall be brought in any of his 
« Majeſty's Courts of Record at Weſtminſter, or in the Court of Seſſions in 
t | | % Wales, or in any of the Superior Courts in the Counties Palatine of Che- 
| « fer, Lancaſter or Durbam, by any Mortgagee or Mortgagees, his, her or 
<« their Heirs, Executors, Adminiſtrators or Aſſigns, for the Recovery of 
<« the Poſſeſſion of any mortgaged Lands, Tenements or Hereditaments, 
and no Suit ſhall be then depending in any of his Majeſty's Courts of 
« Equity, in that Part of Great-Britain called England, for or touching the 
« forecloſing or redeeming ſuch mortgaged Lands, Tenements or Heredita- 
ments; if the Perſon or Perſons having Right to redeem ſuch mortgaged 
« Lands, Tenements or Hereditaments, and who ſhall appear and become 
% Defendant or Defendants in ſuch Action, ſhall, at any Time pending ſuch 
Action, pay unto ſuch Mortgagee or Mortgagees, or in Caſe of his, her 
« or their Refuſal, ſhall bring into Court, where ſuch Action ſhall be de- 
pending, all the principal Money and Intereſt due on ſuch Mortgage, and 
alſo all ſuch Coſts as have been expended in any Suit or Suits at Law or in 
« Equity; upon ſuch Mortgage, (ſuch Money for Principal, Intereſt and 
« Coſts, to be aſcertained and computed by the Court where ſuch Action is 
e or ſhall be depending, or by the proper Officer by ſuch Court to be ap- 
« pointed for that aue the Money ſo paid to ſuch Mortgagee or Mort- 
<« gagees, or brought into ſuch Court, ſhall be deemed and taken to be in 
8 Fall Satisfaction and Diſcharge of ſuch Mortgage; and the Court ſhall and 
may diſcharge every ſuch Mortgagor or Defendant of and from the ſame 
accordingly ; and ſhall and may, by Rule or Rules of the ſame Courr, 
compel ſuch Mortgagee or Mortgagees, at the Coſts and Charges of ſuch 
Mortgagor or Mortgagors, to aſſign, ſurrender or re-convey ſuch mortga- 
ged Lands, Tenements and Hereditaments, and ſuch Eſtate and Intereſt, 
as ſuch Mortgagee or Mortgagees have or hath therein, and deliver up all 
Deeds, Evidences and Writings in his, her or their Cuſtody, relating to 
| the Title of ſuch mortgaged Lands, Tenements and Hereditaments ; and 
Page 657 , ſuch Mortgagor or Mortgagors who ſhall have paid or brought ſuch 
« Monies into the Court, his, her or their Heirs, Executors or Admini- 
« ſtrators, or to ſuch other Perſon or Perſons as he, ſhe or they ſhall for 
« that Purpoſe nominate or appoint,” 5 
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Se. 2. And it is further enacted by the Authority aforeſaid, © That 
from and after the ſaid Eaſter Term 1734. where any Bill or Bills, Suit 
or Suits ſhall be filed, commenced or brought, in any of his Majeſty's 
Courts of Equity in that Part of Great Britain called England, by any 
Perſon or Perſons having or claiming any Eſtate, Right or Intereſt in any 
Lands, Tenements or Hereditaments, under or by Virtue of any Mort- 
gage or Mortgages thereof, to compel the Defendant or Defendants in 
tuch Suit or Suits, (having or claiming a Right to redeem the ſame) to 
pay the Plaintiff or Plaintiffs in ſuch Suit or Suits the principal Money 
and Intereſt due on any ſuch Mortgage, or the principal Money and In- 
rereſt due on ſuch Mortgage, together with any Sum or Sums of Money 
due on any Incumbrance or Specialty, charged or chargeable on the 
Equity of Redemption thereof ; and, in Default of Payment thereof, to 
forecloſe ſuch Defendant or Defendants of his, her or their Right or 
Equity of Redeeming ſuch mortgaged Lands, Tenements or Heredita- 
ments; ſuch Court and Courts of Equity, where ſuch Suit or Svits ſhall 
be depending, upon Application made to ſuch Court by the Defendant 
or Defendants in ſuch Suir, having a Right to redeem ſuch mortgaged 
Lands, Tenements, or Hereditaments, and upon his or their admitting 
the Right and Title of the Plaintiff or Plaintiffs in ſuch Suit, may and 
ſhall, at any Time or Times before ſuch Suit or Cauſe ſhall be brought 
to Hearing, make ſuch Order or Decree therein, as ſuch Court or Courts 
might or could have made therein, in cafe ſuch Suit or Cauſe had then 
been regularly brought to Hearing before ſuch Court or Courts ; and all 
Parties to ſuch Suit or Suits ſhall be bound by ſuch Order or Decree 
ſo made, to all Intents and Purpoſes, as if ſuch Order or Decree had 
been made by ſuch Court at or ſubſequent to the Hearing of ſuch Cauſe 
or Suit; any Uſage to the contrary thereof in any wiſe notwithſtanding.” 
Se. 3. Provided always, That this Act, or any Thing herein con- 
tained, ſhall not extend to any Caſe, where the Perſon or Perſons, againſt 
whom the Redemption is or ſhall be prayed, ſhall (by Writing under 
his, her or their Hands, or the Hand of his, her or their Attorney, 
Agent or Solicitor, to be delivered before the Money ſhall be brought 
into ſuch Court at Law, to the Attorney or Solicitor for the other Side) 
inſiſt either that the Party praying a Redemption has not a Right to re- 
deem, or that the Premiſſes are chargeable with other or different prin- 
cipal Sums than what appear on the Face of the Mortgage, or ſhall be 
admitted on the other Side; nor to any Caſe where the Right of Re- 
demption to the mortaged Lands and Premiſſes in Queſtion, in any 
Caule or Suit, ſhall be controverted or queſtioned, by or between different 
Defendants in the ſame Cauſe or Suit; nor ſhall be any Prejudice to any 
ſubſequent Mortgagee or Mortgagees, or ſubſequent Incumbrancer; any 
Thing in this Act to the contrary thereof in any wiſe notwithſtanding,” 


— 


(F, Moꝛtgagees and their Allignees how to 


account, and what Allowances to have. 


HE Mortgagee is anſwerable in Equity, when he comes into the Poſ- Chan. Ca. 
ſeſſion of Lands, for the Profits that he made of the Lands, and not 258. 
for the Profits which he might have made, unleſs there were Fraud; for it Vern, 


is the Fault and Laches of the Mortgagor, that he would let the Lands 
lapſe into the Hands of the Mortgagee, by the Non-payment of the Money, 


VorL. III. 9 B | and 
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25 Mortgage. 
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Vern. 45. 


* and when it doth, he is only a Bailiff for what he doth receive, but is not 
bound to the Trouble and Pains of making the beſt of what is another's, 
i And therefore a Mortgagee ſhall not be bound by any Proof, that the 


Land was worth ſo much, unleſs it can likewiſe be proved that he did 
actually make ſo much of it, or might have done ſo had it not been for 


3 Chan. Ca. 


his wilful Default; as if he turned out a ſufficient Tenant that held it at ſo 
much Rent, or refuſed to accept a ſufficient Tenant that would have given 
ſo much for it. 5 | | | 
If a Mortgagee in Poſſeſſion aſſigns over his Mortgage without Aﬀent of 
the Mortgagor, the Mortgagee is bound to anſwer the Profits both before 
and after the Aſſignment, though aſſigned. only for his own Debt; for he is 


under a Truſt to anſwer the Profits of the Pledge, and it is a Breach of 
Truſt to affign ſuch Pledge to a Perſon inſolvent ; but Quære, if the Mort- 


Chan. Ca. 
67, 258. 
Vern. 169. 

2 Vern. 135. 


Vern. 336. 


Vern. 476. 


gagor hides, ſo that he cannot be ſerved with a Subpæna to forecloſe whe- 
ther the Mortgagee may not aſſign, and not be anſwerable for the Profits 
after Aſſignment. 5 

If the Mortgagee aſſigns his Mortgage, and the Mortgagor comes to re- 
deem againſt the Aſſignee, all Monies really paid by the Aſſignee, either 
as Principal or Intereſt, ſhall be Principal to the Aſſignee, and ſhall bear 
Intereſt ; otherwiſe it is if the Aſſignee had not paid the Money, and the 
Aſſignment was only colourable, in order to load the Mortgagor with com- 
pound [ntereſt. | 

If a Stranger get an Aſſignment of a Mortgage for leſs than is due, the 
Mortgagor, or his Heir, ſhall not redeem without paying all the Money 
due ; but if a Man purchaſes the mortgaged Lands, without Notice of this 
Incumbrance, whether he has not an Equity to redeem them for what was 
really paid by the Stranger is made a Quære. 5 

But if there are ſubſequent Incumbrancers, or Creditors in the Caſe, a 
Man who buys in a prior Incumbrance, ſhall againſt them be allowed only 


what he really paid, though there was in Truth a greater Sum due. 


2 Vern. 536. 
Ramſden ver. 
Langley, 


Law, the Mortgagee prevails, and t 


If an Infant, by his Guardian, endeavours to overthrow the Mortgage 


by a ſuppoſed Intail, and after a = Verdict, and great Agitation at 
e Infant brings his Bill to redeem; the 


Mortgagee having ſworn he paid and expended above 120 J. in defending 


his Mortgage at Law, although he had but 60 J. Coſts allowed him there, 
ſhall not be held down to the Taxation at Law, but ſhall on the Account 


be allowed all he laid out or expended; and if the Mortgagee in this Caſe, 


Vern. 270. 


Vern. 258, 
„ 


2 Vern. 401. 
 Amburſt ver, P 


Dawling. 


fearing that his Mortgage would be defeated at Law, gets Adminiſtration, 
as principal Creditor, in the Spiritual Court, he ſhall be allowed the Coſts 
expended there alſo. 5 „ | 
The Mortgagee obtained Judgment in Ejectment, and entered on the 
mortgaged Premiſſes, and thereby prevented other Creditors that had ſubſe- 
quent Incumbrances from entering, and yet permitted the Mortgagor to 
take the Profits, and the other Incumbrancers coming to redeem him, the 
Court ordered the Mortgagee ſhould be charged with all the Profits he had, 
or might have received ſince his Entry. | 
So where a Bankrupt, before he became ſuch, having made a Mortgage 


of his Eſtate, and the Aſſignees of the Statute brought an Ejectment for 


Recovery of the Lands comprized in the Mortgage, and the Mortgagee re- 
fuſed to enter, but ſuffered the Bankrupt to take the Profits, and to fence 
againſt the Aſſignees with the Mortgage; and it was held, that the Mort- 
gagee ſhould be charged with the Profits from the Time of the Ejectment 
delivered. | | mY | - — 
A. mortgaged the Manor of T. to B. to which an Advowſon was ap- 
endant; B. brought a Bill to forecloſe; the Church became void, and he 
likewiſe brought a Quare Impedit at Law; and on a Motion to ſtay the 
Proceedings on the Quare Impedit, the Court held, that though A, had no 
1 | Bill, 


* 


* 


Moꝛtgage. 
Bill, yet being ready, and offering to pay the Principal, Intereſt and Coſts 

* if B. will not accept his Money, Intereſt ſhall ceaſe, and an Injunction to * Page 659 
ſtay Proceedings on the Quare Impedit granted; for the Mortgagee can x 
make no Benefit by preſenting to the Church, nor can account for any Value 
in Reſpect thereof, to ſink or leſſen his Debt; and the Mortgagee therefore, 
in that Caſe, is bur in the Nature of a Truſtee for the Mortgagor. REES 
It was decreed, that a Mortgagee having received 8 J. per Cent. ſince the Preced. Chan. 
Year 1660. ſhould account for the 2 J. per Cent. over Value, to fink the 50. Walter 
principal Mortgage Money; but if the Principal and Intereſt were over ver. Penrin, 
paid, the Parties muſt ſhake Hands, for there ſhall be no Refunding. Seitn Venn. 

A. makes a Jointure of an Equity of Redemption, and afterwards be- (ei 
comes a Bankrupt, the Commiſſioners aſſign this Equity of Redemption, Knight 44 
and the Aſſignees ſtate an Account. The Joiritreſs brings her Bill to be Banpfell. 
relieved, alledging Combination between the Aſſignees and the Mortgagee, 
and that they had allowed more Money than was due on the Mortgage. 

Lord Keeper, The Aſſignees ſtand in the Place of the Huſband, and the 
Account ſtated by them ought to be as concluſive as if ſtated by the Huſ- 
band, and the Charge is not right in the Bill, being too general ; however 
the Plaintiff had Leave to amend her Bill. . 

Mortgagor and Mortgagee ſettled an Account before a Mafter, and now a Chan. Ca. 
ſubſequent Mortgagee ſues for a new Account, ſuppoſing the former Ac- 299- Needle 
count to be falſe, and made by Conſent, but did not inſiſt upon any Par- Ver. Deebl. 
ticulars; and the Lord Chancellor declared; that the Account ſhould bind 
the ſecond Mortgagee, if the Fraud and Colluſion were anſwered. . 

J. S. mortgaged his Eſtate to the Plaintiff, and died, leaving the Defend- Abr. Eq. 287. 
ant his Daughter and Heir, who was an Infant, and had nothing to ſubſiſt Ear! of Chef. 
on but the Rents of the mortgaged Eſtate; and the Intereſt being ſuffered terfield ver. 
to run in Arrear three Years and a Half, the Plaintiff grew uneaſy at it, wy echt 
and threatned to enter on the Eſtate, unleſs his Intereſt might be made Wy 
Principal; upon which the Defendant's Mother, with the Privity of her 
neareſt Relations, ſtated the Account, and the Defendant herſelf, who waz 
then near of Age, ſigned it; and the Account being admitted to be fair, it 
was held by my Lord Chancellor, that though regularly Intereſt ſhall not 
carry Intereſt, yet that in ſome Caſes, and upon ſome Circumſtances, it 
would be Injuſtice if Intereſt ſhould not be made Principal; and the rather 
in this Caſe, becauſe it was for the Infant's Benefit, who, without this 
Agreement, would have been deſtitute of Subſiſtence. | \ 

I A. mortgages for 450 l. payable at the End of five Years with Intereſt, 2 Vern. 135. 
at 5 l. per Cent. in the mean Time, and about two Months before the End Cladnan ver. 
of the five Years, the Mortgage aſſigns over the Mortgage for 560. being ee, 
the Principal and Intereſt then due, the 560 J. ſhall carry Intereſt, though 
the five Years were not elapſed, the Mortgage being forteited by the Non- 
pay ment of Intereſt, | 

If the Mortgagor tenders the Money, and the Mortgagee refuſes, he Chan.Ca. 29. 
loſes the Intereſt from the Time of the Tender; becauſe it is but a Pledge 2 Chan. Ca. 
for the Money, and if the Money be tendered, he ought not to keep the 206. 
Pledge; and no Man ought to pay for the Forbearance when he hath the 
Money ready. 7 % | 
The Plaintiff had made a Mortgage in Fee of his Eſtate, which by Abr. Fa. 
ſeveral meſne Aſſignments was come to Sir William Dodwell, and there being 118. &% 
likewiſe two ſeveral Terms for Years ſtanding out, they were aſſigned to Jbn Auſten 
Truſtees, in Truſt for Sir Milliam Dodwell to protect the Inheritance, and *r Excenter 
ſubject to the ſame Equity of Redemption: The Plaintiff and Sir William 3 ae 
ſettled an Account of what was due; and there appearing to be due thereon ü 
4400 J. Principal Money, the Intereſt was then paid off, and at the ſame 
Time Sir William Dodwell gave a Note, whereby he promiſed, that on 


Payment 


7 
* 


Moꝛtgage. 
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Payment of the Sum of 4479 l. or thereabouts, on the 23 OZcher then 
next, being the Intereſt computed to that Time, he would re-convey the 
Inheritance to thePlaintiff and his Heirs, and would procure hisTruſtees to 
aſſign the two Terms for Years, as the Plaintiff ſhould direct. In Augu/t 
following Sir. William Dodwell died, and the Defendants were his Execu- 


tors; and he likewiſe left the Defendant Mary, his only Child and Heir at 


Law, an Infant of about eight Years of Age; the Plaintiff provided the 


Money, and on the 23d O#Zober tendered a Bank-Bill of 4500 J. to one of 


the Executors (there being four in all) for him to take thereout what was 
then due for Principal and Intereſt ; but the Executors having none of them 
proved the Will, he refuſed to accept the Tender; upon which the Plaintiff 
aſked him, if he objected to the Legality of the Tender, being in a Bank- 
Bill and not in Money, and that if he did, he would immediately turn it 
into Money; to which the other anſwered, he had no Objection to the 
Tender, but, not having proved the Will, he would not accept. of the 
Money. Afterwards the Plaintiff made the like Tender to another of the 
Executors, who likewiſe refuſed to accept of it, not having proved the Will; 
but he objected to the Legality of the Tender, not being in Money. After- 
wards all the four Executors proved the Will; and the Bill was brought to 
redeem, on Payment of 4400 J. and Intereſt, to the 23 Ofober, being the 
Time mentioned in the Note, and that the Plaintiff might not be obliged 
to pay Intereſt beyond that Time, as the Executors inſiſted he ought. And 
it was held by my Lord Chancellor, that this Tender in a Bank-Note was 
not, ſtrictly ſpeaking, a legal Tender; but ſince it was proved the Plaintiff 
offered to turn it into Money, that made it a good Tender. 2dly, It was 

clearly agreed, that any or either of the Executors, before Probate, might 
have received, and given a good Diſcharge for the Money, eſpecially when, 
as appeared in this Caſe, they afterwards proved the Will, and ſo were 
Executors ab initio. 3dly, That though they were Executors only in Truſt 
for the Daughter, who was an Infant, yet none of them could be.in a better 
Caſe than Sir William Dodwell himſelf would have been, if he had been 
living; and ſuch Tender, under theſe . Circumſtances, would have bound 
him; ſo it will his Executors and Deviſee; and therefore decreed a Re- 
demption on Payment of the 4400/7. and Intereſt to the 23 Ofober, the 
Time mentioned in the Note, and no longer, and no Coſts on either Side: 
and the Infant, Heir at Law, on Payment of the Money to the Executors, 
was to convey the Inheritance deſcended to her, according to the Act 


7 Ann. cap. 19. for obliging Infant Truſtees and Mortgagees to aſſign 
and convey. | 


Murder 


Murder and Bomitide. 
_ "7 , . . p . . 120 


HE taking away the Life of another, whether it amount to Fe- 
Jony or nat, is called by the general Name of Hqmicide, apd is 

thus branched out 80 8g hed by our Law, 5 5 F 

I. Into Murder, which is uſually defined the wilful Killing Bract. 134. 
of à Perſon through Malice prepenſe; and it is ſaid, that antiently it ſig- Stamf. 17. 


nifled only the private Killing of a Man, far which, by Force of Law; in- S 
troduced by King Cans, for the Preſervation pf his Danes, the Town or 's Pref. 


Hundred, where the Fact was done, was {) amerced, unleſs it could be to Abſolute 
(b) proved, that the Perfon ſlain was an Eiglihman, or unleſs they could and Limited 
produce the Offender ; and this Law was penvided ta ayoid the ſecret Mur- Monarchy 59. 
der of the Danes, who were hated by the Engliſh, and often- times privately e 
murdered by them. . ßLF„5 wa, 46Marks. 
Law 260. [32) Thi f called 7 ® and D has * din 9 the C 23 = 
Fo bot mon at ff f bf M. HE iro diet 6810s Ride Irie Pane ar ſeveral 
was ſlain, and by two Females of the Part of the Mother, Y Hal. Hiſt, P. O. 447 


But this Law having been aboliſhed by 14 E. 3. the Killing of any Eng- Hal. Hit. 
liſbman or Foreigner, through er er ano openly P. C. 450. 
or ſecretly, was by Degrees called Murder, and puniſhed with Death; * 8 
but by the Common Law, as alſo by the Statute of 165 3. cah. 4. Clergy | 
was promiſcuoyſly allowed, as well in Caſe of Murder as of Homicide 

or Manflaughter, before the Statutes of 2g H. $. cap. 1. gg H. 8. cap. 3. 
1 E. 6. cap, 12. 6 6 Ed. g. cg; 10. by which Clergy is taken away | 
from Murder 4x Malilia Prgcogitata. 8 8857 


* 


2. Manſlaug bier, by which is underftood ſuch Killing, as happens either z loft. 55. 
on a ſudden Quarrel, or in the Commiſſion of an unlawful Act, without Dalt. c. 94. 
any deliberate Intention of doing any Miſehief at all, aud ip which the Of- _ Hiſt, 
fender is allowed his Clergy, though it be Felony, and differs from Mur- Hauk Þ © 1 
der ↄnly. in N gree and Quality. Hense it is, that upon an Indictment of 76, 8 
Murder, the Party offending may be acquitted of Murder, and yet found 

guilty of Manflaughter, AE every Day*s Practice; and as it is done with- 
out Premeditation, it is held, chat there can he no Acceſſaries to it before 
the Fact. | „„ ED F 
3. Homicide per Infortunium or Cbance- Medley, is, where a Man in do- Hal. Hift 
ing a lawful Act, without any Intent - ae . 8 to SONS. 
Kill another ; 30d though this be not Felopy, yet as the King hath loſt a : F'SO 
| Huy = pu og Men the 71 kareful of chicie A Gens, the“ 

Law puniſhes the Offender with the Loſs gf his Goods. 

44. Homicide /e defandende is, neut Opa tte den 303 er pible Means fal. rig. 
of preſerving his Life from one who combats with him, on 'a ſudden P. C. 478. 
Quarrel, kills the Perſon, by whom he is reduced to ſuch an inevitable Hawk. P. C. 

Neceſſity ; and in this Caſe, 35.ip the former, the Party forfeits his Goods, 73: 

though it be nor Felony, YT TT SI e nd tA 

Fuſtifiable Homicide is, 1}, Where in Defence of a Man's Houle, he Hal. Hiſt. 

kills one who attempts to burn it, or to commit in it Murder, Robbery, P. C. 424. 

or ocher Eelogy, 24% Where, in Defence of a Man's Perſon, he kills one Hawk. P. C. 
who aſſaults him in he Highway, with an Intent to murder or rob him.“. 
2dly ow the Killing happens in the sft nd due . 

Vol. III. 1 5 9 N 0 


* 
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* Page 662 of public Juſtice; as where a Felon flies from thoſe who endeavour to 
apprehend him, Sc. and this is-fo far from 8 Felony, that 1 it alen no 


+ On an Ap- Forfeiture whatſoever . 

peal of Mur- 

der, Acquittaf, or A upon Indigment ſhall de no Bar, ak Clergy be had, 3H. . 
— No Forfeiture for killing a Man attempting to commit Murder or Robbery. —Where the Stroke or 
Poiſoning ſhall be in one County and the Death in another, the Indictment or Appeal ſhall be where 
the Death happens. 2 & 3 Ed. 6. c. 24. — The Acceſſaries may be indicted or appealed in the ſame 
County. — For Trial of Murderers, where either the Stroke or Death happens in Fagland, wide 2 Geo, 2. 
e. 21,—The Sentence to be palled on Perſons 9 of Murder, 2 5 Geo, 2. e. 37. 


But for the better underſtanding 1 theſe ſeveral Species of Homicide, it 
will be neceſſary, to eee 1 5 


17 


(4) In what Caſes a Han may be faiv to kill et 662. 


(B) Who are ſuch Perſois; by killing of whom a men 
map be laid to commit Murder. 665. 


(C) What ſhall be deemed Murder. 66 5 
And herein, 5 


1. Where i it ſhall be cid to be en Mader, and of Malice 
'  prepenſe. 665. AD. 

2. Where the Malice, ſhall be ſaid to be implied, or 0 Pre- 

| ſumption of Law. 667. 


hy 


And 0 


5 Where the Homicide * voluntarily committed, . wwith- 
out Provocation, the Law implies Malice. 667. 
2. When done on an Officer or Miniſter of Fuſtice. 668. 
. When done by Perſons in the Execution of ſome her un- 
lawful AF. 670. - 


(D) Df FI TERM and berein of rr exempt 
from Clergy by the Statute of 1 Jac. 1. c. 8 25 0 


C) Of Juftifiable Pente. 675. 
And herein, 


1. As it happens i in the due Execution and Advancement of 
public Juſtice. 673. 
2. As it happens in the Defenpe of a Man s Perſon, Houſe or 
Goods, 675. k 


(=) Df excuſable Þomicide. 676. 
| | 7 * And herein, 


1. Of Homicide ber Infortunium, or Chianice-niedley, 676: 
2, Of Homicide /e De efendendo, : 0 
4 | " 0 In 


Murder and Homicide, 


(a) In what Caſes a Man may be ſaid to kill = 


\ S there are as many Ways of Killing, as there are Modes by which z Inſt. 48. 
one may die, Moriendi mille Figure, it is laid down in general, that Palm. 548. 
not only he, who by a Wound or Blow, or by Poiſoning, Strangling, or oa” Hiſt. | 
Famiſhing, &c. directly cauſes another's Death; but alſo in many Caſes, Hank, Þ. 8 
he, whe by wilfully and deliberately doing a Thing, which apparently en- 58. e 
dangers another's Life, thereby occaſions his Death, ſhall be adjudged to 
kill him. | 55 | | 

Hence in the Caſe of that unnatural Mother, who left her Child in an Cromp. 24. b. 

Orchard covered only with Leaves, in which Condition it was ſtruck by Dalt. c. 93. 


a Kite, and died thereof, it was adjudged Murder. Hal. Hiſt. 
GT. wg  ON-aTR 27238 25 e 08% * 
* So in the Caſe of that unnatural Son, who carried his ſick Father, againſt * Pa - 6 6 
his Conſent, in cold froſty Weather from one Town to another, by Rea- 8 is £ 
ſon whereof he died. | IR e VOY te rae 


Dalt c. 93. Hale's Hiſt, 432. Hawk. P. C. 78. 


So if by Dureſs of Imptiſonment a Priſoner die, it is Murder in the , 

Gaoler; and this Dureſs is ſaid to be inflicted on every one, that by the . 36 5 
Uſage of his Keeper is brought nearer to Death and further from Life; Fitz. 19;5- 
and therefore it is ſaid, not to be material whether it proceeds from the Neg- ment 3. | 
lect and Careleſneſs of the Gaoler, or from any actual Violence; and may Lamb. 240. 
be affected by confining the Priſoner too cloſely in a noiſome Place, load- 1 1 30. 
ing him with Fetters, &c. e | e Palm. 75 

_ Hale's Hiſt. 


466. And that therefore where any Perſon dies in Gao], the Coroner o ght to be ſent for to inquire 


of the Manner of his Death. Hale's Hiſt, 432. 


So where one, by Dureſs of Impriſonment, compels a Man to accuſe an Stamf. 36. 
innocent Perſon, who on his Evidence is condemned and executed; this is 3 Inſt. 91. 


| 7, . . + This is 
9 Murder . Ni refert an quis mortem inferat, aut cauſam mortis præbeat. Law accord- 
| | | 15 j | | ing to the 
8 2 5 ; « 4 ; 6. ; Stat. 14 E. 3+ 
So in Judgment of Law, a Man may be ſaid to kill one, who in Truth c. 10. 
is killed by another, or by himſelf; as where a Man incites a Madman to plow. 19. a. 
kill himſelf, or another; or where A. by Force takes the Arm of B. and Dalt. c. gz. 


the Weapon in his Hand, and therewith ſtabs C. whereof he dies; this is Hale's Hiſt. 


Murder in 4. by „ 434. 
So if a Man lays Poiſon with an Intent to kill one Man, which is acci- 9 Co. 81. 
dentally taken by another, who dies thereof; this is Murder. Plow. 474. 


So if a Woman be with Child, and a Perſon gives her a Potion to de- Hale's Hig. 
ſtroy the Child within her, and ſhe takes it, and it works ſo ſtrongly that 429. 
itkills her; this is Murder, „ | | 

Alſo a Perſon, who wilfully negle&s to prevent a Miſchief, which he Fitz. Coron 
may and ought to provide againſt, is-anſwerable for any ill Conſequences 311. _ 
that may inſue his Neglect: And on this Foundation it is held by ſore _ Zo 
Opinions, that if a Man have an Ox, Horſe, c. which he knows to be Hawl P. G. 
miſchievous, by being uſed to gore or ſtrike thoſe who come near them, and 79. | 
he neglects to tie them up, by. which they kill a Perſon, that the Owner 
may be indicted, as having himſelf feloniouſly killed him; which ſeems 
agreeable to the (a) Jewiſb Law; but herein my Lord Hale lays down the (a) Exeg. e. 
following Particulars, which he ſays ſeem to him to be agreeable to Law. xxi. v. 29. 
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Mutdet aud womteide. 


Hale's Hiſt. 
430. 


_ Hale's Hiſt, 


430. Fore, yet if it be a Beaſt that is Feri Natk+z;-as a Lion, a Bear, a Wolf, 
| yea an Ape or Monkey, if he get looſe and do Harm to any Perſon, the 
Owner is liable to an Action for the Damage; as was adjudged in Andreu 
Baker's Caſe, whoſe Child was bit by a Monkey that broke his Chain and 
got looſe. DE a, Dd be as ns e 
Hale's Hilt, n 3. And therefore in Cale of ſuch a Wild Beaſt, or in. Cafe of a Bull or 
430. Cow that doth Damage, where the Owner knows of it, he muſt, at his 
Peril, keep him up 5 from an Hut z for though he uſe his Diligehce 
to keep him up, if he eſcape and do Harm, the Owner is liable to antwee 
„„ 35 ² 88 Re 
Hal#s Hit. 4. But as to the Point of Felony, if the Owner have Naric of the Qua- 
431. Uly of the Ox, Sc. and ve all due Diligence to kbp. 110) up, yet the Ox 
breaks looſe and kills a Man; this is nb Felony id the Owner, dot the Ox 
| is a Deodand. CCC 3 | | 
Hale's Hiſt. 3. But if he Jl pat uſe that due Diligence, but through Negligence the 
431. | Beall goes abroad, after Warning or Notice of his Conc ton, and kills a 
Man, it is Manſlaughter in the Owner. t 
* Page 664 * 6, But if he did purpoſely let him looſe, or wander abroad, with De- 
ſign to do Miſchief; nay, though it were with Deſign only to fright. Peo- 
ple, and make Sport, and it kill a Man, it is Murder in the Owner; and 
this he ſays, he had heard had been ſo tuled at the Aflizes held at S. Al 
bam; but he adds, this is only Hearf g. 
Hale's Hit. If a Phyſician gives a Perſon a Potion, without any Intent of doing him 
429. any bodily Hurt, but with an Intent to cure or prevent à Diſeaſe, and, con- 
trary to the Expectation of the hyſician, it kills him, this is no Homicide; 
us and the like of a Surgeon, | 5 
Stamf. 16. b. But foe hold, that if a Perſon, not duly authorized to be a Phyſician 
IS b. or Surgeon, undertake a Cure, and the Patient die under his Hand, he is 


1. If the Owner have Notice of the Quality of his Beaſt, and it doth 


—— 


43E.3. 33. b. guilty of Felony ; but this Opinion, ſays my Lord Hale, is erroneous ; 
for Phyſick and Salves were before licefifed Phyſieidnsand Surgeons 3 and 

therefore, if they de not licenſed zceording'to the Stututes ef 3 H. 8. ep. 
11. or 14 C 15 H. 8. cap. 5. they ate Habe tothe Penalties in the Statutes, 
but are not guilty of Murder or Manſlaughter; and herewith agreeth Haw- 

Hin, who ſays, that the charitable Endeavours of thoſe Gentlemen, who 
ſtudy to qualify themſelves to give Advice of this Kind, in order to äſſiſt 
their poor Neighbours, can by bo Means deſerve ſo ſevere a. Conſtruction 
from their happening to fall ibto ſome Miſtakes in their Preſeriptions, 
from Which the moſt ſearned ind experienced cannot always be ſecure, But 
as it is highly raſh and preſumptuous for unſkilful | dei 
Matters of this Nature, the Law cannot well be too ſevere in this Caſe, in 


4 Rn 
Hale's Hiſt. 


"40. 
Hawk, . G. 
1 


Hale's Hiſt, 
432. 


Hale's Hiſt, 
429. 


A 


| Perſons to undettake 


order. to deter ignorant People from endeavouring to get a Livelihood by 
ſuch Practice which cannot be follbwWed, without the manifeſt Hazard of 


the Lives of thoſe that have to U6*with them. 


If a Perſon, who is infected with the Plague, "tavin g a Plague: ſore | 
running upon him, goes abroad to the Intent to infett andther, and another 
is thereby infected, and dies; this it ſèems is Murder by the Common Law; 
but if no ſuch Intention evidently appear, though de falto by his Conver- 
ſation another be infected, it is nd Felony by the Common Law, though 


it be a great Miſdemeanor. 


* 


If a Man, either by wotking upon the Fancy of another, or poſſibly by 
harſh or unkind Uſage, put another into ſuch Paſſion of Grief or Fear, 


that the Party either die ſuddenly, or contract ſome Diſeaſe, whereof he 
dies; though, as the Circumſtances of the Caſe may be, this may be Mur- 
der or Manſlaughter in the Sight of God; yet in foro bumano it cannot 


3 


come 


— che As. * Mie... „ 


Maurder and Homicide, 
— — — —-¼- — — 
come under the Judgment of Felony, becauſe no external Act of Violence 
was offered, whereof the Common Law can take Notice; and ſecret 
, a ITE RON 603 N. 
But in all theſe Caſes it is agreed, that no Perſon ſhall be adjudged, by _ : 
any Act whatever, to kill another, who doth not (a) die thereof within a 1 | 
Year and a Day after; in the Computation whereof the whole Day on . pe. 
which the Hurt was done ſhall be reckoned the firſt. * 


— 
* 


—— 


. 
ä : 8 Antiently 
a barbarous Aſſault with an Intent to murder, ſo that the Party was left for dead, but yet recovered again 
was adjudged Murder and Petit Treaſon ; but that holds not now; for the Stroke without the death of 
the Party ſtricken, nor the Death without the Stroke, or other Violence, makes not the Homicide of 
Murder. 'Hale's Hiſt, P. C. 425-6t. 2 ; 92 | 


— 


t What Caſes of Maiming are Felony without Benefit of Clergy, "ie avis 519, 20. 


Tf a Perſon hurt by another, die thereof within a Year and a Day, it is 3 Inſt. 53. 
no Excuſe for the other, that he might have recovered, if he had not ne- 3 26. 
glected to take Care of himſelf. Z | OR 
But if the Wound or Hurt be not mortal, but with ill Applications by Hale's Hiſt, 
the Party, or thoſe about him, of unwholſome Salves or Medicines, the P. C. 428. 
Party dies; if it can clearly appear that this Medicine, and not the Wound, 
was the Cauſe of his Death, it ſeems it is not Homicide ; but then that muſt - 
appear clearly and certainty to be ſo. | 


FI — „ 


* (B) Nh are ſuch Perfons, by killing of whom · rag , 
à Perſon may be ſaid to commit Murder. 


Tis agreed, that the malicious Killing of any Perſon, whatſoever (a) , 

1 Nation or Religion he be of, or of whatſoever (5) Crime attainted, is * P. C. 
Murder. | N Arenas 

| kill an Alien 


Enemy within this Kingdom, yet it is Felony; unleſs it be in the Heat of War, and in the actual Exerciſe 


thereof. Hal. Hiſt. P. C. 433. (5) Though outlawed of Felony, or attainted in a Premunire, for the 


Execution of the Sentence mult be by a lawful Officer, lawfully appointed ; and therefore, 
condemned to be hanged, and the Sheriff behead him, this is Murder, 


if a Perſon be 
and the Wife may bave an Appeal. 


If a Woman be quick or great with Child, if ſhe take, or another give Hale's Hiſt, 
her, any Potion to make an Abortion, or if a Man ſtrike her, whereby the P. C. 433. 
Child within her is killed; it is not Murder nor Manſlaughter by the Law 
of England, becauſe it is not in rerum natura; though it be a great Crime, 
and by the Judicial Law of Meſes, was puniſhable with Death; nor can it 
be legally known whether it were killed or not: So it is (c) if after ſuch , ; 
Child were born alive and baptized, and after die of the Stroke given the (c) But this 


Mother, this is not Homicide +. 


per Hawkins 
9 8 10 clearly 


. 


1 Es | HR 11 Murder, not. 
withſtanding ſome Opinions to the contrary. Hawk. P. C. 80. But concealing 


Baſtard Child is to be puniſhed as Murder, by 21 Jac. 1. c. 27. 


But if a Man procure a Woman with Child to deſtroy her Infant when 7 Co. . 
boro, and the Child is born, and the Woman, in Purſuance of that Procure- Dyer 186. | 
ment, kill the Infant; this is Murder in the Mother, and the Procurer is Hale's Hitt. 


Acceſſory to Murder; and this, whether the Child were baptized or not. — 4 c. 
7 "a by F ; Y 4 , * i : 80. 8 . 


V (o) What 


che Death of a 
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P. C. 453. 


2 " re 4 —_———— — 
e * — — — — 


Homitide. 


* 


Murder and 


— 7 . tl 
2 + a & ada. 


(o) What ſhall be deemed Murder: And herein, 


1. What ſhall be ſaid to be expreſs Murder, and of Malice pre- 
penſe. | | 


Hawk. P. C. EREIN it ſeems to be agreed, that any (a) formed Deſign of doing 
go. Miſchief may be called Malice ; and therefore, that not ſuch Killing 
(a) My Lord only as proceeds from premeditated Hatred or Revenge againſt the Perſon 
oy defines killed, but alſo in many other Caſes, ſuch as is accompanied with thoſe 
Fact to be 2 Circumſtances that ſhew the Heart to be perverſly wicked, is adjudged to 


deliberate be of Malice prepenſe. 


Intention of ; 
doing any bodily Harm to another, whereunto by Law he is not authorized; and the Evidences of ſuth a 


3 


Malice, ſays he, muſt ariſe from external Circumſtances diſcovering that inward Intention; as Lying in 


wait, Menacings antecedent, former Grudges, deliberate Compaſſings, and the like, which are various, 
according to Variety of Circumſtances. Hale's Hiſt, F. 0 46h. - | 12 


Rol. Rep. If two Perſons in cool Blood meet and fight on a precedent Quarrel, and 
360. one of them is killed, the other is guilty of Murder; and this the Law ad- 
be 147: judges to be of Malice, and that the Party cannot help himſelf by alledging, 
rep. 22. that he was firſt ſtruck by the Deceaſed, or that he often deelined to meet 
him, and was prevailed upon to do it by his Importunity; or that it was his 

only Intent to vindicate his Reputation; or that he meant not to kill, but 

only to diſarm his Adverſary ; for ſince he deliberately ingaged in an A& 


| . Page 666 * highly unlawful, in Defiance of the Laws, he muſt, at his Peril, abide the 


Conſequences thereof; and not only he who kills, but alſo his Seconds, are 
guilty of Murder; and ſome hold, (5) that the Seconds of the Deceaſed are 
(5) By Rea» alſo equally guilty. | 


ſon of the | 


Countenance they give, and it being done by Compact and Agreement; but this Conſtruction is ſaid te 
be too rigid; and that it would be hard to make a Man, by ſuch Reaſoning, the Murderer of his Friend, 
to whom he was ſo far from intending any Miſchief, that he was ready to hazard his on Life in his Quar- 
rel. 1 Hawk. P. C. 82. Hale's Hiſt. P. C. 453. | | | Ss 


Keil. 56. A Man is eſteemed to Gght in cool Blood, when he meets in the Morn- 
* 12 ing on an Appointment over Night; or in the Afternoon on an Appointment 


in the Morning; or, as ſome ſay, if he fell into other Diſcourſe after the 
Quarrel, and talked calmly upon it; or if he have ſo much Conſideration 
as to obſerve, that it is not proper or ſafe to fight at preſent, for ſuch and 
ſuch Reaſons, which ſhew him to be Maſter of his Temper. 


| Hawk, P. C. If A, on a Quarrel with B. tell him he will not ſtrike him, but that he 


vs will give B. a Pot of Ale to ſtrike him, and thereupon B. ſtrike, and A. 
| kill him, he is guilty of Murder ; for he ſhall not elude the Juſtice of the 
Law by ſuch a Pretence to cover his Malice. 
Hawk. P. C. In like Manner, if B. challenge A. and A. refuſe to meet him, but, in or- 
4 1113 der to evade the Law, tells B. that he ſhall go the next Day to ſuch a Town 
i about his Buſineſs; and accordingly B. meets him the next Day in the Road 
to the ſame Town, and aſſaults him, whereupon. they fight, and A. kills B. 
he ſeems guilty of Murder ; unleſs it appear by the whole Circumſtances 
that he gave B. ſuch Information accidentally, and not with a Deſign to give 
him an Opportunity of fighting. : | | | 
Cromp. 22. b. And at this Day it ſeems to be ſettled, that if a Man aſſault another with 
Dalt. c. 93. Malice prepenſe, and after be driven by him to the Wall, and kill him there 
Keil. 58, 129. in his own Defence, he is guilty of Murder, in reſpe of his firſt Intent. 
Kelyng, 76 And it hath been adjudged, that even upon a ſudden Quarrel, if a Man 
F ert ver. be ſo far provoked by any Words or Geſtures of another, ſo as to make a 
awbridges : 4 * | Puſh 


n * at 7 446. abt 3 1 * — * 
1 


Murder and Homitide. 


Puſh at him with a Sword, or to ſtrike at him with any ſuch Weapon as Hawk. P. C. 
manifeſtly endangers his Life, before the other's Sword is drawn, and there- 81. 
upon a Fight enſue, and he who made ſuch Aſſault kills the other, he is 
guilty of Murder; becauſe that by aſſaulting the other in ſuch an outrageous 
Manner, without giving him an Opportunity to defend himſelf, he ſhewed 
that he intended not to fight with him, but to kill him; which violent Re- 
venge is no more excuſed by ſuch a ſlight Provocation, than if there had 
been none at all. „ | 

But it. is ſaid, that if he, who draws upon another in a ſudden! Quarrel, Kei FA 
makes no Paſs at him till his Sword is drawn, and then fight with him and 131. my 
kill him, he is guilty of Manſlaughter only; becauſe that by neglecting the Hawk. P. C. 
Opportunity of Killing the other, before he was on his Guard, and in a 81. 
Condition to defend himſelf, with like Hazard to both, he ſhewed that his 
Intent was not ſo much to kill as to combat with the other, in Compliance 
with thoſe common Notions of Honour, which prevailing over Reaſon, 
during the Time that a Man 1s under the 'Tranſports of a ſudden Paſſion, 
ſo far mitigate his Offence in Fighting, that it ſhall not be adjudged to be 
of Malice prepenſe. _ - | | | e Ly = 

And if two happen to fall out upon a ſudden, and preſently agree to fight, Hawk. P. C. 
and each of them fetch a Weapon, and go into the Field, and there one kill 82. 
the other, he is guilty of Manſlaughter only; becauſe he did it in the Heat 
of Blood, Ry 0 „ | 

And ſuch an Indulgence is ſhewn to the Frailties of Human Nature, that Hawk. P. C. 

where two Perſons, who have formerly fought on Malice, are afterwards to 82 | 
all Appearance reconciled, and fight again on a freſh Quarrel, it ſhall not 
be preſumed that they were moved by the old Grudge; unleſs it appear * Page 667 
by the whole (a) Circumſtances of the Fact. | (la) If upon 


| n 4 he | | Circumſtances 
it appears, that the Reconciliation was but pretended, or counterfeit, and that the Hurt done was upon 
the Score of the old Malice, then it is Murder, Hale's Hitt, P. C. 452. 


LY 


2 1 ” rn a ad. 


If a Man be ſo far provoked by a Breach of Promiſe, or by a Treſpaſs on Hawk. P. C. 
his Lands or Goods, or by any Words or Geſtures whatſoever, as thereupon **: mY - 
immediately to puſh at another with a Sword, or ſtrike him with a danger- ae oe 
ous Weapon before his Sword is drawn, and thereupon a Fight enſue, and cited. 
the Perſon aſſaulted be ſlain, the Aſſailant is guilty of Murder, though he 
vas driven to the Wall when he gave the mortal Wound; for by aſſaulting 
the other in ſuch abuſive Manner, he ſne s that his Intent was not to fight 
with him, but to kill him; but if he had made no Paſs till the other's 
Sword had been drawn, or had only beaten him, in ſuch Manner as made it 
appear that he meant-only to chaſtize him, he would have been guilty of 
Manſlaughter only. _ Os e | LS 

So if a Perſon, ſeeing two others fighting together on a private Quarrel, Hawk. P. C. 
whether ſudden or malicious, takes Part with one of them, and kills the 82. 

other, it is but Manſlaughter, 2 5 | 

So if two ſtrive for the Wall, and one happen to kill the other, or a Man Hawk. P. C. 
happen to kill another, who, claiming a Title to his Houſe, attempts forci- 82. 9 5 
bly to enter it, &c. or to kill one who endeavours unlawfully to arreſt him; 
or to force him from his Poſſeſſion of a Room in a Public Houſe ; or if a 
Man immediately kills one whom he finds in Bed with his Wife ; or that 
pulls him by the Noſe ; or fillips him in the Forehead, or actually ſtrikes 
him; in all theſe Caſes, the Party is, at moſt, only guilty of Manſlaughter F. * But the 

| LO anner of 


Killing and the Inſtrument uſed, may perhaps vary the Caſe, where the Provocation was but ſmall, | 
zee the Caſes ſupra & infra. | . Rn 


So where A. the Son of B. and C. the Son of D. fall out in the F ield, and 12 Co, 87, 


fight, A. is beaten, and runs home to his Father all bloody, B. preſently ob ads ay 


takes p. C. 453. 
Raylq'sCaſe. 
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Hawk. P. C. 
33. 


Hale's Hiſt, Herein it is laid down, that when one voluntarily kills another, without 
P. C. 445+ any Provocation, it is Murder; for the Law preſumes it to be malicious, 
and that he is Heſtis Humani Generis ; and therefore it is neceſſary for him, 
who happens to kill another, to ſhew ſuch a Provocation as will take off the 
Preſumption of Malice. 4 BS i die A e 0g» 
Hale's Hit, He that wilfully gives Poiſon to another, whether he had provoked him 
P, C. 455+ or not, is guilty of wilful Murder; becauſe it is an Act of Deliberation 
odious in Law, and preſumes Malice! eee. 
* Page 668 If A. comes to B. and demands a Debt of him; or comes to ſerve him 
Hale's Hiſt, with a Subpzna ad reſpondendum, or ad teſiificandum, and B. thereupon kills 
P. C. 445. A. this is Murder; for herein there is no Provacation, . © + , 
Cro. Eli. Watis came along by the Shop of Brains, and diſtorted his Mouth, and 
778. _ ſmiled at him: Brains kills him, it is Murder; for it was no ſuch Proyoca- 
= 8 tion as would abate the Preſumption of Malice in the Party killing 
P. C. 455, Cited. 1 ns W i 2960-4 ee He n: 43 gie iow 
Hale's Hiſt, If A. be paſſing the Street, and B. meeting him, there being a convenient 
P. C. 455. Diſtance between A. and the Wall; takes the Wall of . and thereupon A. 
_ kills him, this is Murder; but if B. had juſtled A. this Juſtling had been a 
Provocation, and would have made it Manſlaughter; and 10 it would be, if 
A. riding on the Road, B. had whipped the Horſe of H. out of the Frack, 
and then A. had alighted, and killed B. it had been Manſlaughter 3 
| - © ont ſee the Caſes ante 666, 7 CRF 
Hawk. P. C. It ſeems agreed, that no Aﬀeont by bare Words or Geſtures, however 
82. ſlighting, or however falſe and malicious they may be, and aggravated by 
the moſt provoking Circumſtances, will excuſe him from being guilty of 
Murder, who is ſo far tranſported thereby, as immediately to attack the Per- 
ſon who offends him, in ſuch a Manner as manifeſtly endangers his Life; but 
= if A. gives indecent Language to B. and B. thereupon ſtrikes A. but not 
Hile's Hit, mortally, and then 4. ſtrikes B. again, and then B. kills A. this is but Man- 
P. C. 456. laughter; for the ſecond Stroke made a new Provocation ; and fo it was 


———_— 


and ſtrikes C. that he dies; this is not Murder in B. becauſe done in à ſud. 
"_ gen Heardnd PaſBBdis i175 nou ohm £9 Lats 55 


If a Perſon in cool Blood, by way of Revenge, deliberately beat another 


2. Where the Malice ſhall be ſaid to be implied, or by Preſumption 
of Law: And herein, OY 

I. Where the Homicide being voluntarily committed, and without Pro- 
© vocation," the Law iniplies Malice, 5 


but a ſudden Falling - out; and though B. gave the firſt Stroke, and, after 
a Blow received from A. B. gives him a mortal Stroke ; this is but Man- 
ſlaughter, according to the Proverb, The ſecond Blow makes the Affray. 


I | | | A, and 


Murder and Homiclde, 


A. and B. are at ſome Difference, A. bids B. take a Pin out of the Sleeve Hale“, Hig. 
of A. intending thereby to take Occaſion to ſtrike or wound B. which B. doth P. C. 457. 
eine then 4. ſtrikes B. whereof he died; this was ruled Mur- | 
der; 1. ecauſe It was ng Provocation, when he did it by the Conſent of A. : 
2. Becauſe it appeared to be a malicious and deliberate Artifice, thereby to 
take Occaſian to kill g. . „„ 5 


8 3 


— 


** 


If there be chjding between Huſband and Wife, and the Huſband ſtrikes Hale's Hi. 
his Wife thereupon with à Peſtle, an hg) Iſis Kul it is Murder: and F. C * 
the Chiding will. got be a Provocation to extenuate it to Manſlaughter. 

If a Perſon nabe to oceaſion the Death of another e g doing Hawk. P. C. 
an idle wanton Action, which cannot but be attended with the manifeſt 86, 87. 

Danger of ſome other, .as by riding with a Horſe, known to be uſed to 
kick, among a Multitade of People, by which he means no more than to 

divert himſelf, by putting them into a Fright; he is guilty of Murder. 


2. When done on an Officer or Minifter of Fuſtice, 


It hath been adjudged, and hath frequently been agreed, that if a Juſtice > Co, 66. 
of Peace, Conſtable, Watchman, Sc. be killed in the Execution of their 4 Co. 40. 
Offices, he, by whom any ſuch Perſon is killed, is guilty of Murder; fot Cromp. 25. 
herein the Law implies Malice; and the Indictment need not be ſpecial, but 3 3 | * 

neral, Ex malitia ſua precogitata interfecit & murdravit z becauſe the Keil. 6d. 

alice in Law maintains the Indictm en. " Hawk. F. e. 

| e 84 Hale“ Hiſt, P. C. 457. 


So if (a) a private Perſon be killed in endeavouring to part thoſe whom Keil. 66. 
he ſees fighting, the Perſon by whem he is killed is guilty of Murder; Hawk. P. E. 
and he cannot excuſe himſelf by alledging, that what he did was in a ſud- “. 
den Affray, in the Heat of Blood, and through the Violence of Paſſion ; Page 669 
but if ſuch Perſon do not give Notice for what Purpoſe he comes, by com- (a) Killing 
manding the Parties in the King's Name to keep the Peace, or otherwiſe the Aﬀiftant 


manifeſtly ſhewing his Intention to be not to take Part in the Quarrel, but dabei Sen- 
to appeaſe it; he who kills him, is guilty of Manſlaughter only. well Murder, 
as the Killing 


of the Conſtable himſelf; ſo thoſe who come to the Conftable's Adftanee; though not ſpecially called 
thereunto, are under the ſame Protection, as they that are called to his Aſſiſtance by Name. Hale's Hiſt. 
r. . 463. | 7 | 


Whoever kills a Sheriff, or any of his Officers, in the lawful Execution Hawk. P. c. 
of a Civil Proceſs, as on arreſting a Perſon, a Capias, &c. is guilty of Mur- 56. 
der. 5 | AT | 

Nor is it any Excuſe to ſuch Perſon, that the Proceſs was erroneous, (for Hawk, P. C. 

it is not void by being ſo, ) or that the Arreſt was in the Night, or that the 16. 
Officer did not tell him for what Cauſe he arreſted him, and out of what 
Court, (which is not neceſſary when prevented by the Party's Reſiſtance, ) or 
that the Officer did not ſhe his Warrant, which he is not bound to do at 
all, if he be a Bailiff commonly known, nor without a Demand if he be a 
ſpecial one. . | 

But where the Warrant, by which he acts, gives him no Authority to 
arreſt the Party; as (5) where a Bailiff arreſts J. S. Baronet, who never Hawk: P. C. 
838 by Force of a Warrant to arreſt J. S. Knight, it is but Man- 60 80 if the 


ame of the 
And Bailiff, Plain- 
| | tiff or Defend- 
ant be interlined, or inſerted after the Sealing thereof, by the Bailiff himſelf, or any other ; if ſuch Bailiff 
be killed it is but Manſlaughter. Hal. Hiſt, P. C. 457.0 if the Proceſs be executed out of the 
juriſdiction of the Court, the Killing of the Officer is only Manſlaughter. 1 Hal. Hiſt. P. C. 458.—— 
The Conſtable of the Vill of 4, comes into the Vill of B. to ſuppreſs ſome Diſorder, and in the Tumult 
Vor. III. 1 mY 6 | the 
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* a. 


Murder and Homtcide. 


Hal. Hiſt. , And as to the Point of Notice, it is herein further laid down by my Lord 

Hale, that if he be a Bailiff, Conſtable or Watchman Furus & Conus, the 

Killing of him is Murder, though the Party does not know him to be ſuch ; 

{alſo it 1s not neceſſary for him'to notify himſelf to be ſuch by expreſs Words; 
but it ſhall be preſumed that the Offender knew him. | 

Hal. Hit, But if he be a private Bailiff, either the Party muſt know that he is ſo, or 


P. C. 491. there muſt be fome ſach Notification thereof whereby the Party may know 
2 "ies ag by ſaying T arreſt you, which is of itſelf ſufficient Notice; and it is at 
the Peril of the Party, if he Kill him after theſe Words, or Words to that 
Effect pronounced} for it is Murder, if de fatto it fall out that he were a 
J ß Mong Gomes ates 
* . A Conſtable coming to appeaſe 4 ſudden Affray in the Day-time, in 
C. 461. 


the Village whereof he is Conſtable,” it ſeems every Man, ex Officio, is 
bound to take Notice that he is the Conſtable, becauſe he is to be choſen 
and ſworn in the Leet, where all Reſiants are to attend; but it is not ſo 
in the Night- time, unleſs there be ſome Notification that he is the Con- 
ſtable. . F £ 


Hal. Hit. But whether it be in the Day or Night, it is ſufficient Notice, if he.de- 
P. C. 461. Clare himſelf to be the Conſtable, or command the Peace in the King's 
Name; and the like for any who come in his Aſſiſtance, or for a Watch- 


man, Ec. and therefore, if any of them are killed after ſuch Notification, 


itt is Murder in them that Kill him. | „ 
* Page 670 A Preſs-Maſter ſeized B. for a S. dier, and with the Aſſiſtance of C. laid 
Hal. Hit. hold on him; D. finding Fault with the Rudeneſs of C. there grew a Quarrel 
3 between them, and D. killed C. By the Advice of all the Judges, except 
25 April1666, very few, it was ruled, that this was but Manſlaughter. n 
at Newgate, ,, IEC INT | 


Kel. 59, 137- If a legal Warrant be executed in an unlawful Manner; as if a Bailiff be 
58 . P. C. killed in breaking open a Door or Window to arreſt a Man; or perhaps if 
(4) This had he arreſt one on 8:Sundgy: (+) ſince the Statute 29 Car, 2. cap. 7. by which 
deen Murder all ſuch Arreſts are made unlawful, and he is killed; this is but Man- 
before theSta- laughter. 50 gi 1420 97187 01 10 3 | 5 
tate, Hal., {gy at 

Hiſt, P. C. 
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in the 


Execution of ſome other unlawful 


* — 
a 28. 


7 
* 


8 It ſeems agreed, that wherever a Man happens to kill another in the Exe- 
Dalt., c. 93. cution of 2 . ht ae to commit any Felony, he is guilty of Mur- 
Moor 87, der; as where a Perſon, ſhboting at tame Fowl with an Intent to ſteal them, 
Plow. 101. accidentlly kills a Man; this is Murder. | | | 
3 Inſt. gz. 80 if A. come to rob B. in his Houſe, - or upon the Highway, or other- 
Hal. Hitt. wiſe, without any precedent Intention of killing him; yet if in the At- 
P. C. 465. tempt, either withour, or upon the Reſiſtance of B. A. kill B. this is 
Murder. = favs Liens EN 


— —c — 


— — 


the Conſtable is killed in the Vill of B. this is only Manſlaughter, becauſe he had no Authority in B. as 
Conſtable, Hal. Hiſt. P. C. 459.——But it ſeems, that if the Conſtable of the Vill of A. had a particu- 
lar Precept from a Juſtice of Peace directed to him by Name, or by the Name of the Conſtable of A. to 
ſuppreſs a Riot in the Vill of B. or to apprehend a Perſon in the Vill of B. for ſome Miſdemeanor, and 
within the JuriſdiQion and Conuzance-of the Juſtice of Peace, and, in Purſuance of that Warrant, he go 
to arreſt the Party in B. and in Execution of his Warrant is killed in B, this is Murder ; for though, in 
ſuch Caſe, the Conſtable was not bound to execute the Warrant out of his Juriſdiction ; neither could he 
doit-fingly, Virtute Officii, as Conſtable of 4, yet he may do it as Bailiff or Miniſter, by virtue of the 


Warrant, and the Killing of him is Murder, as well as if he had been Conſtable of the Hundred wherein 


-diaion, iſſue his Warrant to a private Perſon as Servant, but then ſuch Perſon muſt ſhew his Warrant, 
or ſignify the Contents of it. Hal. Hiſt, P. C. 459. | 
. : | . 4+ 2 | 
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A. and B. lie; or Sheriff of the County; for a Juſtice of the Peace may, for a Matter within his Juriſ- 


Creates ——- Dt "I. 3, IF ] . 


Murder and;Homigide 

So if Men come to ſteal Deer in a Park or Foreſt | 47 to. rob a Warren Hal. Hitt: 
of Conies, and the Parker, Forethr or Warrener refit and js killed f F. ©- 55: 
is Murder, ES RY Set IR, FVV es 


+ 


< 
— 
— 


An ee e TT 
And not only in ſuch Caſes, where,the: very, Act of a Perſon haying Tuch' Plow. 473. 
a felonious N the immediate Cauſe of a oe Ret Bauch Yor Co: Hh 4 
alſo, where it n eee cauſes ſuch a Misfortune, it makes him 34. e 
guilty of Murder; and ſuch was the Caſe of the Huſbang,, who gave a 
poiſoned Apple to G wheat eee e her, but innocently, 
and againſt the Huſband's Will and .Perſuaſion, gave Part of it to a Child, 
who died thereof. Such alſo was the Caſe of the Wife, who mixed Ratſ- 
bane in a Potion ſent by an Apothecary to her Huſband, which did not kill | 
him, but afterwards killed the Apothecary, who to vindicate his Repiita< = © 
tion taſted it himſelf, having firſt ſtirred it about; neither is it material in 
this Caſe, that the Stirring of the Potion might make the Operation of the 
Poiſon more forcible than otherwiſe it would have been; for in as much as 
a murderous Intention, which of itſelf perhaps, in Strictneſs, might juſtly 
be puniſhed with Death, proves now, in the Event, the Cauſe of the King's 
loſing a Subject, it ſhall be as ſeverely puniſhed, as if it had had the intended 
Effect, the Miſſing whereof is not owing to any Want of Malice, but of 
Power. = | i | 
So if A. by Malice forethought, ſtrikes at B. and miſſing him ſtrikes C. Hal. Hit. 
whereof he dies; though he never bore any Malice to C. yet it is Murder; F. C. 466. 
and the Law transfers the Malice to the Party ſlain. „ DE 
If divers Perſons reſolve generally to reſiſt all Oppoſers in theCommiſion Savil 67. 
of any Breach of the Peace, and to execute it in ſuch a Manner as naturally Moor 86. 
tends to raiſe Tumults and Affrays; as by committing à violent Difldifin 
with great Numbers of People, hunting in a Park, &c. and in ſo doing Dyer 128. 
happen to kill a Man, they are all guilty of Murder for they muſt, at 5 Mod: 289. 
their Peril, abide the Event of their Actions, who wilfully engage in ſuch Hawk. P. C. 
bold Diſturbances of the Public Peace in open Oppoſition to and Defiance - 
JJ... TTT. Cn 
Yet where divers Rioters, having forcibly Poſſeſſion of a Houſe, after- Crom. 28. 
wards killed the Perſon whom they. had. ejected, as he was endeavouring in Hawk; P. C. 
the Night forcibly to regain the Poſſeſſion, and to fire the Houſe, they 85. | 
were adjudged guilty of Manſlaughter only, notwithſtanding they did te 


— 2 IPs 


* 
* 
a 4 


-. 


Fact in Maintenance of a deliberate Injury; perhaps for this Reaſon (ſays pa 6 8 
Hawkms) becauſe the Perſon ſlain was ſo much in Fault himſelf. - Se 

But if in ſuch Caſe, or any, other Quarrel, whether it were ſudden or Hawk. P. C. 
premeditated, a Juſtice of Peace, Conſtable or Watchman, or even a pri- 85. Þ 
vate Perſon be ſlain in endeavouring to keep the Peace and ſuppreſs the 
Affray, he who kills him is guilty of Murder; for though it was not his 
primary Intention to, commit a Felony, yet in as much as he perſiſts in a 
leſs Offence with ſo. much Obſtinacy, as to go on in it to the Hazard of the 
Lives of thoſe, who no otherwiſe offend him, but by doing their Duty in 
Maintenance of the Law, which therefore affords them its more immediate 
Protection, he ſeems to be in this Reſpect equally criminal, as if his Inten- 
tion had been to commit a Felony, .. 1 | 

If A. throws a Stone with an Intent to kill the Poultry or Cattle of B. 1 Hal. Hit, 
and the Stone hit and kill a By-ſtander, it is Manſlaughter, becauſe the Act P. C. 475. 
was unlawful; but not Murder, becauſe he did it not maliciouſly, or witn 
an Intent to hurt the By- ſtander. e ns 5 

And though by the Statute 33 H. 8. cap. 6. no Perſon not having Lands, Hal. Hit. 
gc. of the Yearly Value of 100. per Ann. may keep, or ſhoot in a Gun, F. C. 475. 
upon pain of forfeiting 10 J. yet, if a Perſon not qualified ſhoots with a 
Gun at a Bird or at Crows, and by Miſchance it kills a By-ſtander, by the 
Breaking of the Gun, or ſome other Accident that, in another Caſe, would 
have amounted only to Chance-medley ; this will be no more than 5 

| | | medley 
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- Wurder and Homielde, 


— 4 ley in Mm for though the Statuce prohibir him to keep or ble u «Guo, 
205 ſaine was bur malum Probibitum, and that only TD Penalty, and 
L. not enhance the Effect beyond its Nature. 


H 1 - Tf a Man, knowing that People are paſſing alon the Street, then 2 
| F. C. 475 | Stode, or ſhoots an Arrow over. the 11 df or W £1 


oufe-or with an Intent to do 

Hurt to People, and one is thereby. flain, this is Murder; 7 if it were 
without leh Iptent, yet it is Manftiuy hter, and not raed Infortunium, 
Becauſe the Act it lows vnlawfal; Bur if the Fab were r log an Houſe, 
and let fall a Tile knowingly, and pave Warning „and yet a Person is killed, 
77 is per Tfortunitm '; ; bur if te gave 9e t convenient Wen iti is Man- 

+ This is up- Nayghter, g via non albibuit Alan Ditigention +. 

on Suppoſi- 


tion, that the Houſe do not ſtand near an Highway or Place of Ar fornker, the 10 Hould * out 
wr it is Manſlaughter, Sn ths d 1664. Keel. %. 


1 ante Page 668. 1 


b Di Hpandaughter.; and herein of Mans 


laughter exempt from Clergy vp. = Dta- 
LI I. Ps 8. 
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Hat, pu. I Anflau ghter, or ſimple Homicide (a), is the voluntary Killin of ano- 
5 gs Met- ther thous Malice expreſs or implied, and differs not, in Subſtance 
ſlaughter is e Fact, from Murder, but only differs in theſe enſuing Circutmſtances. | 


underſtood 


fuck Kining as Happens either on a ſudden rrel, or in che Commitiion df any unlawful A, without 
any deliberate dr of doing Miſeiel, H k. F. C. or | 


LY 


Hal. Hit, 1. EY the Degree of the Offence, Murder being raed with Ma- 


P. C. 46, 7. lice prefumed or r implied, but Manflaughter not; and therefore in Man- 


laughter there can he no Acceſſaries before. 2. In the Form of the In- 
"Page 672 * dictment, the former being always Felonice ex malitia precogitata interfecit 
& Murtravit, the latter only Felonice inter fecit. 3. In the Point of Clergy, 
Murder being by the' Statute of 23 H. 8. cap. 1. exempt from the Benefit 
of Clergy, W not Manſlaughter. 4. In the Form of the Pardon of 
Morder'; ; for though at Common 1 a Pardon of all Felonies had par- 
doned Murder, yet, by the Statute of 13 Rich. 2. cap. 1. the Pardon of 
Murder muſt either be by the expreſs Word of Murder, or elſe it muſt be a 
Pardon of Felonice interfettio, with a ſpecial Non Ohne of the Statute of 
13 Rich. 2 
: — there is a particular Kind of Manſlaughter from which the Benefit 
(0) It is ge- of Clergy is taken away by the (5) 1 Fac, 1. cap. 8. Where any 
nerally hold- Perſon ſhall ſtab or thruſt any Perſon or Perſons, that hath not then any - 
en, that this « Wezpon drawn, or that hath not then firſt ſtricken the Party that ſhall 
ee « fo ſtab or thruſt, ſo as the Perſon or Perſons, fo ſtabbed or thruſt, ſhall 
the Common © thereof die within the Space of fix Months then next following ; although 
Law. « jr carinot be proved that the fame was done of Malice forethovght, the 


Bulſ. 87. «Offender is ouſted of Clergy, provided it ſhall not extend to him tliak 
Ting 5 70 «kills ſe Defendende, or by Misfortune, or in preſerving the Peace, or 
N 40 { chaſtizing his Child or Servant.” 


3 | In 


* _ 


Murder and Homictde- 
: L Conſtruction of this Statute, the following Opinions have been 
olden: | | | 


That wherever a Perſon, who happens to kill another, was ſtruck by bim Jon. 240. 
in the Quarrel before he gave the mortal Wound, he is out of the Statute, 3 Lev. 266. 


though he himſelf gave the firſt Blow, e 


That he only who actually gives the Stroke, and not any of thoſe who is 
may be ſaid to do it by Conſtruction of Law, as being preſent and aiding — pl. 
and abetting the Fact, are within the Statute; from whence it follows, that 2. 
if it cannot be proved by whom the Stroke was given, none can be found Hawk. P. C. 
guilty within the Statute; but the Indictment, though formed ſpecially upon 0 a 
the Statute, and concluding contra formam Stat. is yet a good Indictment of * * 
Manſlaughter againſt them that were preſent aiding and abetting; and upon 825 

ſuch a ſpecial Indictment of Manſlaughter upon the Statute, the Priſoner 

may be convicted of ſimple Manſlaughter, and acquitted of Manſlaughter 
upon the Statute, and the Indictment ſerves for a common Manſlaughter, 

as well as a Man upon an Inditment of Murder may be acquitted of Mur- 
der, and convicted of Manſlaughter. . co „„ 

That the Killing of a Man with a (5) Hammer, or ſuch like Inſtrument, jon. 432. 
which cannot come properly under the Words thruſt or tab, is not a Killing 3 Lev. 206. 
within the Statute; but it ſeems that the diſcharging a (c) Piſtol, or throw- Hawk. P. C. 
ing a Pot, or other dangerous Weapon at the Party, is within the Equity of F 
the Words having a Weapon drawn; for penal Statutes are conſtrued ſtrictly 8 pak 

and favourably and equitably for the Subject. RES. | 3 
or with a Pikeſtaff, it is within the Statute; but if by a Shot of a Piſtol, Blow with a e 

Hal. Hiſt. P. C. 470. (e) So if the Party flain had a Cudgel in his Hand, it is a Weapon drawn within 


this Statute; but this muſt be intended of ſuch a Cudgel as might probably do Hurt, not a ſmall riding 
Rod or Cane. Hal. Hiſt. P. C. 470. | 


The Indi&ment to ouſt the Priſoner of his Clergy; muſt be ſpecially form- Hal. Hit. 
ed purſuant to the Statute, viz. that he did with a Sword, &c. ſtab the Party P. C. 463. 
dead, he having no Weapon drawn, nor having ſtruck firſt; otherwiſe it 
will be but a common Manſlaughter, and the Party will have his Clergy. 
The Inditment need not conclude contra formam Statuti, no more than Styl. 86. 
in Burglary or Robbery ; for the Statute doth not make the Offence to be Hal. Hiſt. 
Felony, but ouſts the Priſoner of his Clergy, where the Crime is ſo circum- P. C. 458. 
ſtanced as the Statute expreſſeth. Na „ i 0197 ot 3: 6 2 2; 
But yet it doth not vitiate the Indictment, though it do conclude & fic Cro. Jac. 283. 
interfecit contra formam Statuti, and accordingly, for the moſt Part, to Hal. Hi. 
* this Day the Indictments upon this Scatute do conclude contra formam ſta- P. of, | 
4uti ; ſo it is good with or without ſuch,Concluſion z but it is beſt to fol- age073 
low the common Uſage, becauſe every Man doth not readily obſerve the - | 
Reaſon of the Omiſſion of that Concluſion, %%% 
Alſo the Uſe hath been, in Caſes of this Nature, to prefer two Indict- Hal. Hit. 
ments againſt Offendets in this Kind, viz. one of Murder, another up- P. C. 468. 
on this Statute, and put the Priſoner to plead to both; and to charge the | 
Jury firſt with che Indictment of Murder, and if they find it not to be 
Murder, then to charge them to inquire upon the other Bill; becauſe, if 
convict upon either, the Offender is ouſted of Clerg x A 
Inga the Year 1657, at Newgate, before Glyn, who then ſat as Chief Juſ- Hal. Hit. - 
tice, a Man was indicted upon this Statute, and a Special Verdict found, P. C. 470. 


that a Bailiff, having a Warrant to arreſt a Man, preſſed early into his 
Chamber, with Violence, but not mentioning his Buſineſs, nor the Man 
knowing him to be a Bailiff, nor that he came to make an Arreſt, ſnatched 
down a Sword that hung in his Chamber, and ſtabbed the Bailiff, where- 
of he preſently died; there was ſome Diverſity of Opinion among the 
Judges, whether this were within the Statute ; but at length the Priſoner 


was admitted to his Clergy ; for though this Caſe was within the Wards of 
Vol. III. | 9 F the 
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— Homicide 
— tremme—mn nr entne, 
the Sn Aud det within he Esteptens yet it was held, tha 


this Caſe was never intended in the Statute; for the Priſoner did not ki 
dul that'the Party came tor6d dr kill him, when he thus violeticly broke 
into his Chamber, without dechring his Baſhieſ, . 
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0 veu Killing a uppen ll the a8 Ertchtioh and Mees . 
Bro. Caren. ) public Juſtice, is decmied Joſtifiable Homicide; the Minifters of Ji ul- 


g tice being under the ſpecial Protection of the Law; and therefore if a Per- 

J dall 22. fon, having aQally cothrditted! e wilt got fuffer hitnſelf to be ar- 

Dalt, c 98. pn but ſtand on Nis 510 a) Betcber, or fy, to that he cannot pottibly 

* 30. be apprehended alive bY thoſe Who purſue him, whether hae, Perions or 

bender ned Wd Officets, with or 0 bolt de froth a Magiſtrate, lie hay, be 
ale” n. Wally ain by the. 3 e 


489. 

But if the Priſoner 9 no Refitan „but Ales, nd the Officer, bei e 4 
fe Not eespe, Aribes Did, eee he gg ; Hhis is Matte,” Halen 1185 . 
For here was to Afſaute Art m_ Le 18 erte, and tit cunnot be ht ndnd in the 13 ya 
8 4.4 n 1M e 90 A 
Hawk. P, C. So if an innocent Perſon be indicted of F hw, where, in Truth, no Fe- 
71. lony was cominitted, and will not fuſer irfilelf; to be arreſted. by the Of- 
ficer who has a Warrant for that Purpoſe z he may lawfully be killed by 
him, if he cannot otherwiſe be taleen; for there ig a Charge againſt him on 
Record, to which, at his Peril, he is hound t anf WwWẽꝶn. 
costs. So if a Priſoner, endeavouring to break n aſſault his Gaobet, he 
Hal. Hiſt. may lawfully be killed by him in che Affray. dg 0 vg Lai 


4 . "te FE” 2713-3} * 5 K % en A. TE 1d ads 4. "10 vnola 4 


Hawk. P. 85 "uh if thoſe who are ingaged in a Riot, vi Lorvible Baary; ide Detainer, - 
21. and in their Defenct, and cofitinueithe Force; in Oppolitien te che Cbm- 
an. 121. mand f a Juſtice of Peace; &o. or teſiſt ſuch Juſtice endenveuting to arreſt 
chem, che Killing of them may be Jultified ; and fo, perhapb, tay the Kill- 
ing of davgerousRiorefs/by any private Peiſot be cap RO Wther Ie op- 


Page 674 ® preſs them, or defend himſelf from them; — Meer as every private Per- 


ſon ſeems to be authorized by the Ew te arm birmſelf for- -tho "Purpoſes 
Nita 1:14 aforeſaid: * 19514 3 % 20 SH eis 4 

Cromp. 30. So if PTreſpaſſers if en Chad, Park, or Werten bf why! incl6ſetl 
Dyer 326. Ground, wherein Deer ure kept, will aottehder themſelves to the- Keepers, 
Hawk. P. C. upon an Hue and Cry made to- tand to the King's Peace, bur fly from. er 
225 defend themſelvesiugainft them they may be 8 Force ef che Statute 

De malefaftoribus in rris, and 3 . M. cup. 10 A ng 
Plow. 9. b. If either of the Parties fighemg dn Conibur;\ Allowed by Lau br the 
Dale. e. 98." Trial of ſotme p aa Ces, Hy he who kills him is juſtified; and the 
37 l 5.21.4. Oeath of theother ie imputed to dhe juſt Judgtnenteef God, who fe Pre. 
eam ſumed to give che Victory to hitm wd figlüis inthe Naititenance-of Truth. 
Rol. Rep. 189. f a Sheriff, being reſiſted dy ohe whom the attempts lawfolly/to'zrreft 
3 Inft, 56. in u Civil Alien, or to-retake after 'he has atreſted him, unevoid#blyKHl 
r g. him in the Affray, he may juſtify it; though fe never gave back, but 
Hawk, P C. ſtood is Grun 00 attack Parry bur Ha Perſon betely y from 
71. 0 2 0a G1 2 cl 8 Fein . the 
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the Wee of (s) n e 18 She canoe. ae _— (a) Herein, 


him. | | ſays wy Lord 

I ine £35 87} 8 4 Hale, the 
pieces is N Civil Adions i that if a Man 35 in par, of Aue by a Capias in 
Debt or Treſpaſs, and he flies, and the Bailiff kill him, i it is 1 N t if a Felon fly, and he can- 
not be otherwiſe taken, if he be killed, it is no Felo fa and in that Caſe the Officer ſo illing forfeits 
Ong, an the err ſo 2 and aps bony 0 his part ag 9 ge +, f. C. 81 


mes + Af 


- Homicide indy: be juſtified in e due b xec ion of Pablic later; but 

herein theſe Rules muſt'be dbſerved. u eee 

1. That the Judgment, by Were br th ber was! put to Veith, toe 76. 

be given by one who had Juriſdiction in the Cauſe; for olberwie bot? Dale, c. 98. 
odge and Offieer may be guilty of Felony ; as ff the Court of Common 228-4. 33. a. 
leas give Judgment on an Appeal of Deith ; or Juſticrs vf Peace | on an, 8 P. C. 

Indictment of High Treaſon, and award xecurion, hich is executed; but 

if Juſtices of peace condemt a Man to Death on an Indictment of Tref. 

Paſs, and he be executed, they only, atid not the Officers, are guilty of 


Felony ; becauſe they had a Juriſdiction over the ee and therefore 
their Proceedings ate erwogen only, and not void. an 191 


R m , IVES Hal. Hiſt. 
Judgment of Death againſt: a Priſdner ax ainſt Lab . was 4 i Cod of P. C. 454. 


Seizure of the Liberty, but was not er” ih the 15 fatty * 
dicialiter licet ignorantur. 2 R. 3. 10. 6. The Caſe of the teward 0 
Liberty of the Abbot of Crowland.” © © old 2.18 Kg; 

The Judgment muſt be executed ue awful Offer; fpr thoſe FO Hawk. P. G. 
Opinions, that any one may kill a Perſon attainted of Felo „ and that à 70 
Man condemned in an Appeal of Death is to be executed by the Rela. Hut, Hiſt, | 
tions of the deceaſed, are now obſolete; and at this Day, even the Judge | f. C. 4255. 
who condemns a Man, cannot execute tis dyn Sentedce ; neither can the 


proper Officet do it, bur by z Tawful Somme, wichout being guilty of 


Felony. :. 114 a 3141 „ 1353 GC 0 sen 84115 2 ING. A. 1410. 
The Execution muſt purſue the Judgment ; thenfive if the Sheriff be- 


Hawk. P. C. 
head a Man, where Beheadin Ws tt of Na ir is che general 7 Hal. Hist. 
550 chat he in gut) of eee bo! et 8 8 p. C. 433. S. P. 

gras hoot a apys ec an AR of deliberate Cruelty. 
ww 6 110 47300 EI 21 54 0 Donn 7.5 
"7 Hþ Dif. tren ? ; 2 
118 af} 180 + Tag 360k $1 Oi Xl 106082 2, 212047 WOES e n 81 =D $1475 567 ve 
* . As it happens in un Defence of a Man's Perſon, Houſe, o e * Page 67; 
F ver ee 4b 1 UID i de \»Godds. * 114120 
: 21 10 03 g Ani ii er 115 2 e 12 3 11/4 


It is clear, that the Killing of a Perſon in the Defence of a Man- 8 1 * Us . p. 0. 
ſon. Houſe, or Goods, is juſtifiable in the following inſtances ; as, where a a 71. and ſeve 


Man kills one who aſſaults him in the Highway to rob ot trurder + him im; ral Authori- 
or the Owner of a-Houſe, or any of his Servants, or Lodgers, Gc. kills' one ties there 


who attempts to burn it, or to commit in it Murder, Robbery, or other cited, 


Hal. Hiſt. 
Felony ; or a Woman kills one who attempts to raviſh her; or a (a) Ser- P. C Ip 


vant coming Tuddenly and finding his Maſter robbed and flain, falls upon (a) So of a 
the Murderer immediately, and Kills him ; for he does it in the Height of Huſband in 
his Surpriſe, and under Ja Appteruod of due Ick A tiempt upon him- Defence of 


ſelf; but i in other Circumſtances he could not have juflißed the Killing of oh 7H 


ſuch an one, but ought to have. apprehended him. mobi 20 i Parent, & 


e converſe ; for 


the Act of the Aﬀliſcant ſhall have the ſame Conſtruction, in ſuch Caſes, as the Act wy e Party aſſiſted 
— if it. ad ben done by himſelf Hal. Hife, . C. e By 24 8. e. 85 it fs 
3 N dene hun enen edna Murder ur: Robberr. 2 


La 


71 Th aut 1 11 


Baut a Man cannot juſtify the Killing apchinin Deforideof ble Pieve Hawk, P. c. 


Goods, or even of his Perſon, fot a bare om lvate Treſpaſs; and therefore 7 Hal. Hig. 
Nef he © p. C, 485, 


Murder and Homicide. 


he who kills another, who claiming Title to his Houſe, attempts to enter 

it by Force, and ſhoots at it, or that breaks open his Windows in order to 
arreſt him, or that perſiſts in breaking his Hedges, after he is forbidden, is 

- guilty of Manſlaughter; and he, who in his own Defence kills another that 
aſſaults him in his Houſe in the Day-time, and plainly appears to intend to 
beat him only, is guilty of Homicide ſe defendendo, for which he forfeits 
his Goods, but is pardoned of Courſe ; yet it ſeems, that a private Perſon, 
and à fortiori an Officer of Juſtice, who happens unavoidably to kill another 

in endeavouring to defend himſelf from, or ſuppreſs dangerous Rioters, 
may. juſtify the Fact, inaſmuch. as he only does his Duty, in Aid of the 


z , bed cow 900 1 yin 
Hawk. P. C. Tf a Man be dangerouſly aſſaulted: by another, as with a drawn Sword, 
72. Sc. without any previous Affray, though in a Town, or other Place where 


Help may be expected, and uſe the ſame Caution to avoid fighting as would 
' make the Killing the Aſſailant Homicide ſe defendendo only, it there had 
been a previous Affray, and then unavoidably kill the Aſſailant, it ſeems 
reaſonable that he may juſtify ig... RM 
Dalt. c. 98. It ſeems alſo that in ſome ſpecial Caſes, a Man may juſlify even killing 
| an innocent Perſon ; as where in a Shipwreck two Perſons get upon the ſame 
Plank, which will not ſupport them both, and one thruſts the other off. 
Cro. Car. 538. So if a Man beawakened in the Night with an Alarm that Thieves are in 
March 5. his Houſe, and ſearching for them in the Dark, with his Sword drawn, 
happen to kill a Perſon lying hid in Part of the Houſe, who in Truth had 
no ill Deſign, and was brought thither by a Servant in order to aſſiſt in 
cleaning the Houſe; it ſeems he may juſtify the Fact, inaſmuch as it hath 
nor the Appearance. of , hin obnnt nekd 
Hawk. P. C. But a Man ſhall never juſtify himſelf under a Neceſſity which he brovght 
73s upon himſelf. by his own Fault; and therefore, if Rioters, wrongfully de- 
taining a Houſe by Force, kill the Party, ejected, or any of his Aſſiſtants 
who attack it from without, and endeavour to burn it, they are guilty of 
| ,, . ation fun toiti ad ng 7 
Hawk. P. C. It ſeems a reaſonable Opinion, and countenanced by the old Books, that 
* e676 2 Fact amounting to 5 iel Homicide, being, ſpecially (4) pleaded, and 
9 Ag here. proved to the Court on an Indictment or Appeal of Murder, the Party ſhall 
in my Lord be diſmiſſed without being arraigned, Sc. But it is certain, that a Fact 
Hale ſays, it amounting to excuſable Homicide cannot be ſo pleaded ; but the Part 
is generally muſt plead Not guilty, and give the. ſpecial Matter in Evidente: Alſo it is 
* N ag certain, that where a Fact amounting tg juſtifiable Homicide is found by a 
Caſe of any Jury, the Party is to be diſmiſſed, withour being obliged to purchaſe a 
Indictment, Pardon, &c. e VVV 
or Charge | e ien e att s: 15 10 UG SDT nen a0 Ik 
of Felony, the Priſoner cannot plead any. Thing by Way af Juſtification, as; that he did it in*His-bwn 
Defence, or per infortunium, but muſt plead Not goilty 3 and, upon his Trial, the ſpecial. Matter is tb 
be found by the Jury, and therevpon the Com! give Judgment. Hal Hiſt, 5. Cx 478.——t.Yide i 
fra 76, - . „ rd. a in PREY ” 
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1. Of Homicide per Infortunium, or Chance-medley, 45a 


Hal. Hiſt. \Xcuſable or Involuntary Homicide is of two Kinds, 1/7, When it is 
P. C. 471. purely Involuntary and Caſual; as the Killing of a Man per infortuni- 
um. 2dly, When it is partly Involuntary, and partly Voluntary, but occa- 
ſioned by a Neceſſity which the Law allows, which is commonly called Ho- 

micide ex neceſſitate; as killing a Man in his own Defence ' 

. Homicide 


\ 


er 


rn ws — 2 Worm r S 
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Murder and Homicide. 


Homicide per infortunium is where a Man is doing a lawful Act, and Hal. Hitt. 
without Intention of bodily Harm to any Perſon, and by that Act, Death of P. C. 473. 
another enſues z as if a Man be ſhooting at Butts or Pricks, and by Caſual- | 
ty his Hand ſhakes, and the Arrow kills a By-ſtander. | 
And though the Killing of another per infortunium, be not in Truth Fe- Hal. Hitt: 
lony, nor ſobjects the Party to a Capital Puniſhment. ;, and therefore, in + C. 477. 
ſuch-Caſes the Verdict uſually concludes, guod interfecit per infortunium & 
non per feloniam ; yet the Party forfeits his Goods; and though he ought to 
have, quaſi de jure, à Pardon of Courſe, upon the Certificate of the Con- 
viction, yet he is not to be.diſcharged out of Priſon, but bailed to the next 
Term, or Seſſions, to ſue out his Pardon of Courſe, for though it was not 
his Crime, but his Misfortune, yet becauſe the King hath loſt a Subject, 
and that Men may be the more careful, he forfeits his Goods; and is not 
preſently abſolutely diſeharged of his Impriſonment, but bailed. 


* - 


Alſo it is agreed, that no one can excuſe the Killing of another, by ſetting Hawk. P. C. 
forth in a ſpecial Plea, that he did it by Miſadventure, or ſe defendendo, but 75. | 
that he muſt plead Notguilty, and give the ſpecial Matter in Evidence T. Þt Vid ante 
As where, without any Intent of doing Hurt, a Perſon chances to kill 8 7 
another by the Head of a Hatchet flying off at'Work; this being proved in * 9 | 
Evidence, the Party is guilty of Homicide per infortunium only: OTE 
So where a Perſon happens to kill another by a Piece of Timber flung Hal. His, 
down from a Houſe ſtanding out of any Road, after loud Warning to all P. C. 473. 
Perſons to ſtand clear; or by a Gun diſcharged at Wild Fowl z or by an Hawk. P. C: 
unlucky Fall or Kick at Wreſtling or Football, or other ſuck like Sports; or 7“. 
in fighting at Barriers; or tilting by the King's Command; or by mode- 
rate Correction of a Child, Scholar, or Servant; but if the Correction be 
immoderate, the Offence will be Manſlaughter at leaſt; and if the Inſtru- 
OR ſuch as apparently endangers Life, as an Iron Bar, Sc. it will be 
Mur er. 4 1 I rape” +; vt $3428: 1 en l 3 a $:þ-ld 1 
So if a Man whip a Horſe on which another is riding, whereupon he Hawk. P. C. 
ſprings out and runs over a Child, and kills him, the Rider is guilty of 74- 
Homicide per infortunium, the other of Manſlaughter. —*o(& . 
* But regularly, if the Act, which occaſions the Death of a Man, be a * page 675 
Treſpaſs, or cannot but be attended with the manifeſt Danger of Hurt to Hal Hig. 
the Perſon of ſome Man, or be of ſuch a Nature, that it cannot be uſed P. C. 473, 
without manifeſt Hazard of Life, and there were no deliberate Intent of T. _ 
Miſchief, the Killing is eſteemed Manſlaughter ; as if a Man kill another by Hawk, r. c. 
ſhooting at Deer in a third Perſon's Park; or by flinging down a Piece of * 
Timber into a common Street or Highway, though in Work, and after 
Warning to ſtand clear; or by throwing Stones at another wantonly at 
Play; or by tilting without the King's Command; or by parrying with 
naked Swords covered with Buttons at the Points, or with Swords in the 
Scabbards. e * 5 e | 5 5 | 
But if a Man in the Execution of-a deliberate Purpoſe to commit a Fe- Hawk. P. C. 
lony, or to do a - perſonal Hurt to another, or to do any unlawful Act, 74, 75. 
which cannot but manifeſtly be attended with Danger of great perſonal Hurt p Hiſt. 
to ſome other, happen to kill another, though it be nor intended againſt any ** ** #756 
one in particular, he is guilty of Murder; as where a Man kills another by 
maliciouſly Beating or Wounding him; or by Shooting at tame Fowl, with 
an Intent to ſteal them; or by knowingly and deliberately diſcharging a 
Gun; or throwing a great Stone or Piece of Timber; or riding with a 


= 
— 


* 


— 


, | Horſe, uſed to ſtrike, among a Multitude, though he do it only with an 

- Intent to divert himſelf by frighting them; or by engaging in a Riot; or 

— | robbing in a Park, &c. | 

* A Man at the Diverſion of Cock-Throwing at Shrovetide miſſed his Aim, Foſ. Cr, Law 
5 and a Child looking on received a Blow from the Staff, of which he ſoon 261. 

© | died ; this was ruled Manſlaughter. 


Vor. III. 92 — 1. Of 


"2" * * T unn. 
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Murder omitide. 
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2. Of Homicide Defendendo. 
Hauk. r. C., Hemicide (a) ſe defendendo is where one is forced to fight, on a ſudden 
N '-* Affray, retreats as far as he can without endangering his own Life, and 
(a) In Homi- then, and not before, in order te ſave his Life, or to defend his Perſon 
cide /e defen-. from a Battery, (eſpecially if the Afault were in his own Houſe) gives the | 
bend there other a mortal Wound ; and it is aid by ſome, nat to be material who | 
— feemsnecel- ſtruck firſt; but if a Man attack another upon Malice, in ſuch a Manner as 
60 Le donc by endangers his Life, and then fly to the Wall, and kill him, he is guilty'sf 
to be done by ENJAangers his Lite, and tnen Hy to tne Wall, mm, ne 18 g uy vr. 
the Party Murder, e e e 
killing; for if 8 F 1 | 
ha be merely paſſive, this will make it only a Killing per inſortunium; and though it be not Felony, not 
being accompanied with a felonious Intent, yet it ſubjects the Party to a Forfeiture of his Goods and 
Chattels, Hal. Hiſt. P. C. 478, Sc, VVV 52 7 


Kis 


„ 


Hal. Hiſt. Regularly, it is neceſſary that the Perſon, who kills another in his own 
F. C. 481. Defence, fly as far as he may to avoid the Violence of the Aſſault, before 
| he turn upon his Aſſailant; for though in Caſes of Hoſtility between two 
Nations, it is a Reproach and Piece of Cowardice te fly from an Enemy, 
yet in Caſes of Aſſaults and Affrays between Subjects under the ſame Law, 
the Law owns not any ſuch Point of Honour; becauſe the King and his 
Laws are to be the Vindices injuriarum; and private Perſons are not truſted 
to take capital Reygnge one of another, 0 OE 
Hal. Hiſt. There is Malice between A. and B. they appoint a Time and Place to 
P. C. 479 fight, and meet accordingly, 4. gives the firſt Onſet, B. retreats as far aa 
he can wih Safety, and then kills A. who had otherwiſe killed him, this is 
Murder; for they met by Compact and Deſign, and therefore neither ſhall 
have the Advantage of what they themſelves e Ty 
Hal. Hiſt. There is Malice between A. and B. they meet caſually, A. aſſaults B. 
P. C. 479 and drives him to the Wall, B. in his own Defence kills A. this is /e defen- 
dendo, and ſhall not be heightened by the former Malice into Murder; for 
it was not a Killing upon the Account of the former Malice, but upon a 
Neceſſity impaſed upon him by the Aſſault of [. 
* Page 678 In Fleet treet A. and B. were walking together, B. gave ſame provoking 
Hal. Hit, Language to A. A. thereupon gave B. à Box on the Ear, they cloſed, B. 
F. C. 483. was thrown down and his Arm broken, he runs to his Brother's Houſe pre- 
' fently, which was hard-by, C. his Brother, taking the Alarm, came ove 
with his Sword drawn and made towards A. who retreated ten or twelve 
Yards, C. purſued him, A. drew his Sword and made a Paſs at C. and killed 
him; A. being indicted at Newgate Seſſions for Murder, the Court directed 
the Jury upon the Trial to find this Manſlaughter; not Murder, becauſe 
upon a ſudden Falling- out; not ſe defendendo, partly becauſe A. made the 
firſt Breach of the Peace, by ſtriking B. and partly becauſe, unleſs he had 
fled as far as might be, it could not, by Way of Interpretation, be ſaid to 
be in his own Defence; and it appeared plainly upon the Evidence, that he 
might have retreated out of Danger; and his ſtepping back was rather to 
have an Opportunity to draw his Sword, and with more Advantage to come 
upon C. than to avoid him; and accordingly at laſt it was found Man- 
laughter, 1671, at Newgate T 8 8 


+ Fide Foſter's Crown Law, Diſc. II. c. 5, 6, 7. 
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(A) Of the Nature thereof, and how it differs from & 

, Retraxit. 698, 3 
(B) Who map be nonfuit. 679. 

() In what Actions there may be a Monſuit. 680. 

(D) At what Time a Nonſuit may be. 680. » 

_ (E)-Yow far the Nonſuſt of one ſhall be the Nonſuit of 
another. 681. | -” 
) How far a Nonſait ko; Part of the Thing in Demand 

ſhall be a Nonlult fo2 the Whole. 682. : 

18) ©f the Effect of a Nonſait ; and herein of its being a 
- prremptozy Bar. 5882. 1 N 
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(4) Of the Nature thereof, and how it differs 


from & Retraxit. 


HERE a Plaintiff is demanded and doth not appear, he is Co. Lit. 139.4. 
ſaid to be honfuitz and this uſually happens, where upon the 2 Lil. Reg. 
Trial, and when the Jury are ready to give their Verdict, the 230. 

VV Plaintiff diſcovers ſome Error or Defect in the Proceedings, or 

is unable to prove a material Point, for want of a neceſſary Witneſs, &c. 

and thereupon the Plaintiff being demanded, (as he muſt be) his Default is 

 ®recorded by the Secondary, and the (32) Entry is in Miſericordia quia non * Page 679 

Proſecutus oft breve ſuum; upon which the Defendant recovers his Coſts 

againſt him, but this ariſing from ſome ſuppoſed Neglect or Overſight, the () For the 

Plaintiff, except in ſome particular Caſes, is not (þ) barred from commenc- 5,07" of Fi } 

ing a new Action. . | 6 he 


| A Re- 2 Leon. 177. 
. ; . alk. 456, 
| pl. 6. (5) That where a Plaintiff is nonſuit, if he will again proceed in the ſame Cauſe, he muſt put 
in a new Declaration; for by his being nonſuit, it ſhall be intended that he had no ſuch Cavſe of Suit as 
he declared in, and ſo that Declaration is void, and he hath no Day in Court. 1 Lil. Reg 231. 
But a Nonſuit by Miſtake may be ſet afide, and a Diftringas de novo awarded, for which ide Cro Car. 
203. Cro. Jac, 669. Godb. 328. Raym. 38, 73. 2 Salk 455.— A Motion to ſet aſide a Nonſuit 
occaſioned by the Judge's miſtaking the Law, Ca. Law and Eg. 315. Nonſuit diſcharged, being 
entered on NH Prius without Habeas Corpus. Sid. 164 f. | | 
* \ 2 2 


\ 


+ He muſt commence his Suit dz nove.—— A Plaintiff ſometimes ſubmits to be nonſuited, where the 
Opinion of the Judge is againſt him, the Judge giving him Leave to move the Court to ſet the Nonſuit 
aſide, without Coſts. If the Judge does not give ſuch Leave, but directs a Nonſuit, the Plaintiff, if he 
couceives the judge miſtaken in the Law, may move to ſet the Nonſuit aſide; and if the Court is of 
Opinion the judge was miſtaken, will fer ſame aſide, and generally without Coſts ; In. ſome perticular 
Caſes, however, there may be Reaſons ſufficient to induee the Court to refuſe to fet aſide the Nonfvir; 


1 unleſs 


Cro. Jac. 2 [ 3 


- 
. SS — —̃—˖75—ãeRm7—«— , DT7T7171 y SS + 


| 
{ 
| 
| 
i 
| 


r * 
— . — 2 EO. Ces 


+ OR ——— wü 
— ̃ wn = joy eg 


— — 
rd: 


* 5 
— — — 


—— 


—— — Cen — . — ee 
— — — fe tp 2 ap os - 2 I- 
—— —— ÆEäà“ů P — — — — 
4 


— 
— — —— — 


Bs —_— 7 
— — — — 


— 


— 


. . 
4 —— Roe — — CT Wren nn 
2 — — — —— — ES 


Nonſuit. 


Co. Lit. 139. A Retraxit is when he is preſent in Court (as regularly he is ever by 
a. Intendment of Law, till a Day be given over, unleſs it be when a Verdict is 
| given, and then he is but demandable;) and this is either privative, when 
the Entry is quod ſolemniter exaũlus non venit, ſed a ſecta ſua in Contemptum 
- Curie ſe retraxit, &c. or poſitixe When the Entry is quod fatetur ſe, ſeu 

cognoſcit ſe ulterius nolle Proſtqur, Ge. It is called a Retraxir, becauſe 26 

is the effectual Word uſed in the Entry, and is (c) a Bar-to all Actions of 

(e) 8 Co. 38, the like or inferior Nature. | 

62. S. P. laid | | p 
down as a Rule, 4 Mod, 87. 8. P. 
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9 Co. 58. A Retraxi is always of the Part of the Plaintiff or Demandant, arid can- 
Beecher*sCaſe, not be, unleſs the Plaintiff or Demandant be in Court in proper Ferſon f. 


| Cro, Jac. 211. 


8. C. Co. Lit. 138. b. S. P.——— Sed gu. if Plaintiff's Council, with Conſent of the Attorney, may 
not conſent to a Retraxit, tho? the Plaintiff is not preſent in Court? A Juror is thus frequently with- 


drawn, when thoſe concerned for the Plaintiff clearly fee it is for his Benefit. 


#41 


Dalſ. 78. It is held, that a Retraxit cannot be entered (4) before the Plaintiff hath 
3 Leon, 19. declared, and it entered before, it hath but the Effect of Nonſuit. 

(4) Whether a | N „ . er LON I SIS: IS 1 

Retraxit may be entered after a general Verdict. Cro. Eliz, 465. dubitatur. 


Debt was brought upon a Bond againſt 4. wherein A. and B. were joint ly 
and ſeverally bound, and after Plea pleaded, the Plaintiff entered a Retraxit, 
and in an Action after brought againſt B. upon the ſame Bond, whether 
this ſhould be a Bar, between (e) Dennis and Paine, Cro. Fac. 551. dubita- 

(e) Jon. 451. tur & adjornatur, It was ſaid, that a Retraxit was in Nature of a Releaſe; 


8.ĩ — and anda Releaſe to one joint Obligor diſcharged the other; but on the other 
Jo —_ Side it was ſaid to be a Bar only by way of Eſtoppel between the Parties, 


Plaintiff, be- whereof no other ſhould take Advantage. | | 
cauſe of a | | 0 72 . 
Deſect in the (B) Who 
Plea, March 95. S. C. dubitatur, but varies in the lating it; for by-this Report, Debt was brought 
both againſt A. and B. and the Plaintiff entered a Retraxir againſt 4. and whether this was a Diſcharge of 
B. is made the Queſtion, Vid Cro. Eliz. 762.————[None but the Defendant can demand the 
Plaintiff, . If neither Plaintiff nor Defendant appear after Cauſe called, and Jury ſworn, the only Way 
is to diſcharge the Jury. Arnold v. Jehnſton, H. 6 Geo. Str. 267, Smith v. Whiſtler, T. 9 Geo. 2. 
Ca. B. R. temp. Hard. 305. If a Cauſe is tried by Proviſo, there muſt be à Rule given in the Otte, 


Fat niſi prius per proviſo fi querens fecerit defaltam; and if there is not, and Plaintiff is nonſuited, the 


* 
2 
4 


Nonſuit ſhall be ſet aſide. Dodſon v. Taylor, M. 10 Geo. 2. Str. 1055. If it appears on the 
Record, that no Iſſue is joined, the Jury muſt be diſmiſſed. Heath v. Walker, T. 12 Geo. 2. Str. 1117. 
By Stat. 14 Geo. 2. c. 17. If Plaintiff neglects to bring Iſſue to Trial according to the Courſe of the 
Court, the Court, on Motion on Notice, ſhall give Judgment as in Caſe of Nonſuit, unleſs they allow 
farther Time, and Defendant to have Coſts as in Nonſuit ——But if in Action againſt two on a Joint- 
promiſe, there is Judgment againſt one by Default; and on Plaintiff 's neglecting to bring Iſſue joined 
by the other on to Trial, Rule is obtained for Judgment as in Caſe of a Nonſuit, yet Coſts cannot be 
taxed; for Plaintiff could not have been nonſuited on a Trial. Weller v. Geyton, T. 30 & 3 1 Geo. 2. 
1 Bur. 358. —A Nonſuit at Nit Prius muſt be recorded by the Judge of Ni Prius, and cannot after- 
wards be recorded in Bank. Gardner v. Davis, P. 24 Geo. 2. 1 Will, 301. If Defendant has 
obtained à Rule for Coſts for not proceeding to Trial, he cannot afterwards move for Judgment as in 
Caſe of Nonſuit. Barnes 131, 314, 316.——Nonſuit ſhall not be ſet aſide, becauſe Plaintiff thought 
Defendant was miſtaken, Barnes 295: Nen pros, for want of Declaration demanded in the Country 
ſhall-be ſet aſide. Barnes 311.——ltf a Judge of Aſſize directs Nonſuit erroneouſly, there is no Remedy, 
Barnes 311, If Plaintiff dies after Nonſuit, and before Day in Bank, it is not helped by the Statute, 
but is Error. Barnes 312,——Ruleto declare in C. B. muſt be in the Office where Plaintiff's Attorney 


practiſes 


— 


3 5 


— wn 


unleſs the Plaintiff will pay Coſts ———If there are ſeveral Defendants, and all found guilty, Plain- 
tiff may enter a Nolle proſequi againſt any one; therefore, if in Trover againſt a Defendant Executor, and 


other Defendants not Executors, there is a Verdict againſt theſe, and the Executors found Not guilty, 


Judgment ſhall; not be arreſted, for Plaintiff may enter No/le praſigui as te him. Dake v. E x 
24 & 25 Geo, y 4:Wilſ. 306. ö ö 4 ; 14 4.4% . 7 g ; ; 71 ' | re, 13 


i 


1 
* 


1 always preſent in Court, cannot be nonſuit in any Information or 68. 
Action wherein he himſelf is the ſole Plaintiff ; but it is held, that any In- Co. Lit. 139. 
former qui tam, or Plaintiff in a popular Action, may be nonſuit, and b., Rol. Abr. 
thereby wholly Þ determine the Suit, as well in Reſpect of the King as of 1 Bot qu, if 
F . — ——— rh Jos 


Las where agreed, that the King, being | in Suppoſition of Law Bro. Nonfuir 


| this does not 

8 | 3 8 | | mean a Non- 
ſuit on the Merits, and if ſuch Plaintiff, by Colluſion with the Defendant, does not chooſe to proceed, 
whether the King may not proceed for his Share of the Penalty ?—In a gui tam Action, Judgment as 
| y > 25 of a Nonſuit may be entered on a Rule to ſhew Cauſe. Wat/en v. Fohnſon, P. 25 Geo. 2. 
- INI +3350 X TOTS 3 f 61 2 ö N i» y 


1 as % FI 7 av? * 
1 ” * » * = s \ 


If an Infant bring an Aſſize by Guardian, although that the Infant diſ. 39 Aff. pl. i. 
avow the Suit in proper Perſon, yet no Nonſuit ſhall be awarded, 2 Rol. Abr. 

Where an Executor need. hot name himſelf Executor, he ſhall pay Coſts .Þ R 
upon a Nonſuit, and the naming himſelf Executor ſhall not exempt him 6 *. oO 
o © bo Pun: | „„ „ 40-Wwen E ONS. 
If an Attorney of the Common Pleas is ſued in an Action there, he ſhall 20H 6 44. b. 
not be demanded, becauſe he is ſuppoſed always preſent aiding the Court. = * 


8 * * 


L . \ Y, of 
* — — = 5 s 4 & » 89 + . » . 
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(©) In what Actions there mar be g Ponlutt 


Perſon may be non ſuit in a Writ of Error, * 2 Rol. Abr. 
5 A 7 | | | 130. 
A Perſon. may be nonſuit in a Writ of falſe Judgment. Al. 128 
bes | 8 2 Rol. Abr. 


One cannot be nonſuit in any Action in which he is not an Actor or De. 139. 8. C. 
mandant; and though he afterwards become an Actor, yet, not being ori- ** E. 4. 10. 
ginally ſo, he GannoL De nonſgik ag 20 Avowant; ſo of Garniſhees who be- 
come Actors, but were not ſo originally. e e eee | 
Ss if a Perſon outlawed harh' barer of Pardon, and ſues a Scire facias 2 Rol. Abr. 
againſt the Party, though hereby he is an Actor, yet he cannot be nonſuit. 130. | 
So if a Man traverſe an Office he cannot be nonſuit, although he is an , Rol. a 

Actor, for he hath no Original pending againſt the King. ze. 
FX „ e AA, Wa | 3 
pl. 47. this is made a Hære. 


a Wye 
—— — 


practiſes. Barnes 312. 
enter Iſſue; if he does not, Defendant may have Non pre/.. if he enters it, the Roll muſt be produced, 


Time — ſufficient to prevent 238 as of Nonſuit. Barnes 313, 314, 315, 316, 464. judgment 


349 


ceedings in a Jes Barnes 308. 
bringe down | 


„Vol. III. 9 H | | But 
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(B) Who may be nonſu ttt. 
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Nonduit. 


ur 3 2 Petition of Right againſt me King the Plaintiff may be 
130. = 


47 E. 3. 5. b. So in an Audita Querela to avoid a Statute, the Plaintiff may be nonſuit, 

for he is Plainriff in this Action. n 0 „ 
45 E. 3.16, If to two Nibils returned on a Scire facias on a Charter of Pardon, the 
Plaintiff does not appear, he ſhall be nonfuit; for the Statute ordains, that 
upon his appearing he ought to count againſt the Defendant — 


= 


(D) At what Time a Monſuit may be. 
I the Common Law, upon every Continuance, or Day given Fer 
that at Com- before Judgment, the Plaintiff was demandable, and upon his Non- 


mon Law if appearance might have been nonſuit. 


he did not \ : | Th. 
like the Damages given by the Jury, he might be nonſuit. 5 Mod. 208. "7 ' 


Co. Lit. 139. 
b 


But now by the 2 H. 4. cap. 7. it is enacted in the Words following: 
« Whereas, upon Verdict found before any Juſtice in Aſſiſe of Novel Dif- 
« ſeiſin Mortdanceſter, or any other Action whatſoever, the Parties before 
e this Time have been adjourned upon Difficulty in Law, upon the Matter 
« ſo found; it is ordained and eſtabliſhed, that if the Verdict paſs againſt 
ce the Plaintiff, that the ſame Plaintiff ſhall not be nonſuited.“ 
8 But notwithſtanding this Statute it hath been held, that the Plaintiff 
* - '59* may be nonſuited after a ſpecial Verdict, or after a Demurrer and (a) Argu- 
2 Rol. Abr. ment thereupon. | 5 
12. ene 
\ Toon. 28. & wide 2 Hawk. P. C. 184, (a) In Debt upon an Obligation, upon Demurrer, the Caſe 
being argued, the Opinion of the Court was againſt the Plaintiff, and Rule given, that Judgment ſhould 


be entered for the Defendant ; and the Plaintiff prayed that he might be nonſuited ; and becauſe he had 


the ſame Term appeared, and argued by his Counſel, and had prayed Judgment, he could not be non- 
ſuited the ſame Term. Cro. Jac. 35. | ; 7 e 


* Page 681 ef there be Judgment to account, and Auditors aſſigned, and thereupon 

2 Rol. Abr. a Capias ad Computandum, the Plaintiff cannot be nonſuited on the Original, 
131. Vide Co. becauſe the Original is determined by the Judgment to account. 

Lit. 139. b. If the Defendant wages his Law, and a Day is given him over to an- 
3 . 52 other Term to make his Law, if the Plaintiff does not appear that Day he 

1 bog abt. will be nonſuited; otherwiſe, if he wages his Law immediately, or, as 
| ſome hold, on a Day in the ſame Term. | 


[ 


% 


——_— 


(E) How far the Nonſutt of one ſhall be the 
Neonkuit of another, 


Co. Lit 139. IN real or mixt Actions, the Nonſuit of one Demandant is not the Non- 
2 Inſt. 563. ſuit of both; but he that makes Default ſhall be ſummoned and ſever- 
2 Rol. Abr. ed; but regularly, in perſonal Actions, the Nonſuit of the one is the Non- 


132. Several fut af 
Caſes to this n of both. 


Purpoſe. | | | 1 DE eg. 
Co. Lit. 139. But in perſonal Actions, brought by Executors, there ſhall be Summons 
a. Vide Head and Severance, becauſe the beſt ſhall be taken for the Benefit of the Dead; 


Executor. 1 | 1 


becauſe the Tenant cannot attorn according the Grant. 


"WR I Y 3. =o You! r 


— ITE WO I WIE e * 4 


— 


Non kult. 


and fo it is in Action of Treſpaſs, as Executors for Goods taken out of their 
own Poſſeſſion, Like Law in, Account, as Executors by the Receipt of 


P-YY 


their own Hands. | 


In an (a) Audita Querels concerning the Perſonalty, the Nonſuit of the Co. Lit. 139. 
one is not the Nonſuit of the other; becauſe it goeth by Way of Diſcharge, (a) In an Au- 
and freeing themſelves, and therefore the Default of the one ſhall not hurt 4˙ Sera, 
the other e 547 | WIL e eh | i cire facias, 


oy as Attaint, the 


In a Quid Juris clamat, the Nonfuit of the one is the Nonſuit of both, Co. Lit, 139. 


i | a. 
Some Actions follow the Nature of thoſe Actions whereupon they are Co. Lit. 139. 


grounded; as the Writs of Error, Attaint, Scire facias, and the like. If a 2. b. 


real Action be brought by ſeveral Precipe's againſt two or more, if the De- „ 
- . - P - ö z . Jo 

mandant be nonſuit againſt one, he is nonſuit againſt (3) all; for, as to the % But where 

Demandant, it is but one Writ under one Teſte, M a Plaintiff - 


3 | | map enter a 
Nolle Proſequi againſt one, and have Judgment againſt the reſt, vide 2 Rol. Abr. 101. Cro. Car. 239, 
243. Hob. 70, 180. Carth. 19. 3 Mod. 101, 25 2 | | | 


In an Appeal againſt divers, whether they plead the ſame or ſeyeral Iſſues, Cro. Eliz. 
it hath been adjudged, that a Nonſuit againſt one, at the Trial of any one 460. pl. 6, 


of the Iſſues, is a Nonſuit as to all, becauſe ſuch a Nonſuit operates in Na- 2 


2 Rol. Abr. 


85 5 133. 
Sid. 387. 


A Latitat was ſued out againſt four Defendants in Treſpaſs, the Plaintiff 2 Salk. 455. 
was nonſuit for (c) Want of a Declaration, and the Defendants Attorney Pl. 1. 


ture of a Releaſe to the Whole. 


entered four Nonſuits againſt him; and it was held to be irregular, becauſe (c) There isa 


the Treſpaſs is joint; and though the Plaintiff may count ſeverally againſt ono 
the Defendants, yer it remains joint till it is ſevered by the Count. ance at the 


| Return of the 
Writ, or after Appearance at ſome Day of Continuance, Co. Lit. 138. b. 


* 


3 


(F) How far a Nonſuit foꝛ Part of the Thing Page 682 : 


in Demand ſhall be a Nonſuit for the 
Whole, | = : p.m 


T is laid down as a general Rule, that a Nonſuit for Part is a Nonſuit for 2 Leon. 177. 
I the Whole; but it hath been held, that if a Defendant plead to one Part, Hob. 180. 
and thereupon Iſſue is joined, and demur to the other, the Plaintiff may be 
nonſuit as to one Part, and proceed for the other. ” 

If in Debt the Defendant acknowledges the Action as to Part, and joins 2 Rol. Abr. 
Iſſue as to the Reſidue, and the Plaintiff hath Judgment for that which is ſo 134. 
confeſſed; but there is à Ceſſat Executio, by reaſon of the Damages to be aſ- 
ſeſſed by the Jury; if the Plaintiff be nonſuited in this Iſſue, this ſhall not 
be a Nonſuit for the Damages to be given, becauſe that he had Judgment. 

If in Trover for divers Goods the Defendant pleads, that as to ſome of , Leon. 177. 


the Goods they were fixed to his Freehold, as to others that he had them Sir Job Sande 


of the Gift of the Plaintiff, and as to the reſt Not guilty ; and as to the firſt, ver. Pack/a/ 
the Plaintiff enters non vult ulterius Proſequi ; this amounts only to a Re- Froces- 
traxit, and is no Nonſuit, ſo as to bar the Plaintiff from proceeding on the 
other Parts of the Plea, on the Rule, that a Nonſuit for Part is a Nonſuit 
for the Whole. Lee n 1 

— 8 143 (G) Df 
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Nonſuit of one ſhall not prejudice the other. 6 Co. 26. 
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Non# uit.. 


Ne of the Effeit bf a  Nuntuit'; and pre 
3 its being a verempteꝛn Bax, 1 


e as hath been Obſerved. 1 is regularly no ; peremptory. Bar; 
but the Plaintiff may, notwithſtanding, commence any new Action 
of the ſame or hike Nature; but this is Rule hath the N Ex- 
ceptions. 
Co. Lit 139. a · 5 It is peremptory in a Quare Tmpedi 73 and i in that Action a Diſconti- | 
Nusser is alſo peremptory z and the Reaſon is, for that the Defendant had, 
by Judgment of the Court, a rit to the Biſhop z and the Incumbent, 


that cometh in by that Writ, all never 'be removed; 3 Which is a flat Bar 
to that Preſentation. | 


Co. Lit. 139- 2. Nonſuit in an Appeal of Murder, Rape, Robber, Sc, et (a) Ap- 


pearance, is peremptory, and this in favorem Vitæ; (b) but the Nonſuit f 
00 Bot the the Plaintiff in an Appeal is not ſuch an Acquittal, on which the Defend- 


ne ng ant ſhall recover Damages againſt the Abbettors, by Weſt. 2. cap. i 2. un- 
of Appeal, leſs, after the Nonſuit, he were arraigned at the King's $ Suit pop. the Rp 
and cauſing it peal, and acquitted. Tat y oct] 2970; | 

to be deliver- 13 


ed of Record to the Sheriff, and a Nonſuit upon it, is no o Bar of 1 Cant Appeal "nated 1t Joth not 
appear of Record, but that i it might be done by a A and therefore the Nonſuit muſt be after ar: 
Appearance in proper Perſon of Record. 2 Hawk. P. C. 1934+ () 2 loſt 38. 


Co. Lit. 139. 4. 80 it the Plaintiff, in an ee eal of Mayhem, be nonſuit after Appear- 


A. | ance, it is peremptory; for the Words therein are Felonice Maybemawit. 

Co. Lit. 139. 4. A Nonſuit after Appearance is alſo peremptory in a Nativo Habendo, 
a. . and the Nonſuit of one Plaintiff in that Action nonſuits both in favorem 
Cro. Blizz Libertatis; for in a Libertate Probunda ſuch Nonſuit is not petemptory; 

8 bee neither: is che Nonſuit of one Plaintiff the Nonſuit of both. 

* Page 683 5 Such Nonſuit is alſo peremptory in an Attaint, but a Diſcontinuance 
Co. Lit. 139+ in an Attaint is not, becauſe there is a Judgment given upon the Nonſuit, 
a. but not upon the Diſcontinuance 9. 

+ Vide ante 679. n. 
Th J : 
2 MS ent r | 

2 Rol. Abr. Common /Noſaccei is an n Offence E gh that Public; eicher by 
' V3. : doing a Thing which tends to the Anrioyance of all the King's 
Hawk, P. C. Subjects, or by neglecting to do e ka W. e 


197. Good requires. 


* Uridet which . we ſhall canider, 8 co off 
(A) what ball be faid'# Nufance. 633. e ee val 


(B) How far the Jnditment muft charge it to be an Annoy- 
ance to all the King's Subjetts. 687. 


4 | 1 Þow - 
/ 


ners of both Sexes, by ſuch an open Profeſſion of Læwdneſs. 


Nuſances, 


(O) bow a Nuſanceis ta be removed. o2 abated. 687. 
) pow the Offence is putifthable. 66. 


1 


1 — 


For Nuſinces telating to the Highways, vide Title bigbways. 
e For thoſe relating to Bridges, Tit. Biidges. Rae . 


1 : © s : COLE VE 69,1 e a 

For thoſe relating to 'public Houſes, ' Tit. Inns and Jnn= + 

Ane 1 ehen BAR en ee | 7 1 5 . 
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; | clearly agreed, that keeping a'Bawdy-houſe is a common Nuſance, tag.” og. 


s it endangers the public Peace, by drawing together diſſolute and de-, Kitchen 11. 
bauched Perſons ; and alſo has an apparent Tendency to corrupt the Man- Ret C. 
eil ener 196. 


» 
, 


een 
1964 Ber, Rep. 


f Government which che 


1 «4 4 4 


. | * (a) Trin. 2, 
the Wife may be concerned in Geo. 1. The 
in promoting Gaming, and fur- 2 ver. 

| | . ixon, 


hood. 557 5 Mod. 142. 


| Hawk. P. C. 
4 3 5 198. f 
Ges | | having been originally Ruſhworth's 
inſtituted with a laudable Deſign of recommendingVirtue to the Imitation of C. Part z. 
the People, and expoling Vice and Folly, are not N aſances in their own Na- 2 . ol. 
ture, but may only become ſuch by Accident; as where they draw toge- Rol. op 
ther ſuch Numbers of Coaches or People, c. 


dev be v9 as prove generally incon- 109. 5 Mod. 
venient to the Places adjacent; or when they pervert their original Inſtitu- 142. Skin. 


tion, by recommending vicious and looſe Characters under beautiful Co- 525. Pl. 21. 
lours to the Imitation of the People, and make a Jeſt of Things commend- 
able, ſerious and uſeful. PAN j he 

And now for the better Regulation of Players and Play-Houſes, by the And ſee 25 
10 Geo. 2. cap. 28. it is enacted, * That every Perſon who ſhall for Hire, Geo. 2. c. 36. 
Gain or Reward, act, repreſent or perform, or cauſe to be ated, repre- made per- 


ſented or performed, any Interlude, Tragedy, Comedy, Opera, P — — 
vo L. III. 9 1 N 7 Farce, 19. for pre- 


But it ſeems the better O inion, that Playhouſes, 
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venting 


0 ee tenant are ji dr vis dio, 


Thefts ande « in cafe ſuch Perſon, fhgll nat ee 9 


Robberies, 
regulating 
Places of pub- 
lic Entertain- % Or Predeceſfors, or wit hoùt Lest 
ment, and 
puniſhing 
Perſons kee p- 
ing diſorderly 


\,* where the ſame ſhall be ated, re eats or perfo 


* rity by Virtuę of. Letters 171 ae Abe Wai DATA, 15 


eflath of his 
« Majeſty's Houſhotd:fer the Time being hall bp deemed te Bet Rogue 


* and a Vagabond, wirhin the LoFtns and, Mesnigg af the de Hun. al. 2. 
e cap. 23. and ſhall be liable and ſubject to all ſuch Penaltics.and Puniſh- 


Houſes. And“ ments, and by ſuch Methods of Conviction, as are inflited on, or ap- 


Note; theſe « 
Sort of Play- 
ers are within 


pointed by the ſaid Act, for the Puniſhment of Rogues and Vagabonds 
„ ho ſhall be found wandering;- begging, and miſordering themfetves, 


the Deſerip- Within the Intent and EY of the ſaid Act. 

tion of the And * 2. it. js furth er er a ha or not 
1 Act ce having ie Bete 12 Iich A och fu x 

17 Geo. 2. 


ee Y © 655 pc or T ogy e 2 Kaige 11 Interhud 

0. 36. 4 79050 Pera Play, F. E, Of. t oment of 5 0 

gu « nd, ny G y Fart. or. 2 's there n TO © Per ſon le 7 ey 15 
wn g. Fic Wo for 112 5 Su | „ And 85 e laid 

ab e Pounds ſhall bo! 0 ah debe. ny ender ſh 


to be kept the farms Of fuſer any of "th 
withous Ei. 6% tecited 


—— ra. So z. it in fariber backed. © That ag Perfon dl for fle. 


Pains of - ray laid 


Geo. 2. . ce 

pe, Gain ot L Act erform, repreſent, a caule' 9 0 be 25 * er⸗ 
ah C14 Ban a & formed dor r reſente » orb D Interlude Tragedy, Com era, 
fitted on Pla „Farce, or other Entertain nent of the Stage, or any new Pto- 
Publicans, «x ogue e ar. Epilog ve, unleſs the 2 thereof be ſent co eee 
— 5 berlain of the geek s Houſhold for the Time being, 14 Days, 5 
Je _— 32 before the acting re eſenting or performing thereof, — — 5 
in their „ Account of che Play -houſe. or. other Place where the lame fhal and, | 

«the Time when the Wanne is intended to be kirſt acted, E 8150 ente or 


Houſes, 


* Page 685 
EE Soar Ya to and for the faid Lord Chaniberlain for the Time being, fro Tit £9: 
3 ce Time, and. When and as often as he ſhall think, bit, to, on Eine - 


offs 


formed, figned by the Maſter or Manager, or one of rhe bf eO 
6s e of ſuch Pay- houſe, or Place, or e of Actors therein 
»Andit is ſuriber enacted by Sf. 4. That it and may be lap fu f 


ing, Performigg or Repreſenting, any Interlude, Tragedy, Comedy, 


Opera, Play Earce,, or other. Entertainment. af the Sage: or any Act, 
"6 EIN Part thereof, or any, Fi 'rologue, of Epilogue and in ale . 


<« Perſon or Perſons {hall for Hire, Gain or Reward, tp 3 or re- 


te preſent, or cauſe to be acted, performed or repreſented x Kaen new Inter- 
er 


« tude, Tragedy, Comedy, Opera; Play, Farce, or ot ntertainment of 


c the Stage, or any or er or Part thereof, or any new Prologue or 
g Egpiloguę, before a C e Gall be ſent/ as aforeſaid, ii ſuch Ac- 
| «6. count as aforeſaid ; or 


ire, Gain or Reward, act, perform oc: 
. tepreſent, or cauſe to be Ae ee or r reſented, any Intecladpy, 
« Trag edy, Comedy, Opera, Play, Farce, or other Entertainment of the 
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„logie, contrary to fuch Prohibition. as afareſaid;;, every Perſon. ſo of. 
« fending ſhall, for every ſuch, Offer nce, forfeit the Sum, 50 l. and every 
„Grant, Licence and Authorit Ke Gin caſe there be ſuch;). by or un- 
« der which the ſaid Maſter or Maſters, Manager A aaa ſet up 


formed or continued ſuch Play-houſe, or ſuch Company of Actors, ſha [ 


I ceaſe, determine, and become abſolutely void to all Intents and Purpoſes 
6 whatſoever. 
Provided, Schi. 5. * That no Perſon or Perſons ſhall be authorized, by 
nat Virtueof any Ln Patent from his Majeſty, his Heirs, Succeſſors or Pre- 

3 « decefſors, 
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'& hold for the Time being, to act, repfeſent or Fol orm for 


e lawful for ſuch Perſon or Perſons to appeal therefrom t 
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| Nuſances, . 


G Deren erben of theLordCharnher in of hs Ma Neue . 

© Reward, any Interlude, Tragedy, C Opera, Play, F i Bare 

* . Reward, any Interlude, 'L ragedy, Come r ay, Farce, or other 

« "Raterryinmgry of the Stag oy Rane.” Nr . Pars hen in any 1 

* Great Britgin, Except in 92 City of Wiſtminſer, 95 within the Liberties De Oc Ay 

„ theteof, and in ſuch Places where his by Maoby by Heir of Su: ar, ga 

&. ſhall.in their Royal Perſons reſide, and during 170 Wee e onl "£81 420. 
And it is further enacted by: eli. 6. That all 1 ecuniaty Penalties inn 

« -flited by this AR, for. Offences run of By 1 in th Pat of Gehl 8 


40 Britain called England, Wales, and Town 0 Berwitk alk ed wied, ſhall | 


« be;recovered by Bill, Plaint pr Information id any © Majeſ Cours 3 

<-of Record at Weltminfter,, 1 195 eh, n ' Efſoip,, 1 55 ion ot Wager 8 rag 
Law ſhall be allowed; p nd. fo ene commit te Ae Part. o D 
* Britgin called Sevilang,,.by, An or, 1 plaint before the 

4 Court of Seſſions or. e there ur for LE es beet in any 

%, Part 7 Gre Brice n a. umm ry, Wah. befo bir 10 Juſtices bf" the 

«. Peace for any ny: Contr: » tewarty þ vi g. i Ou or ider, here 

60 any ſuch Qffence ſhall me committe i of one or 


more credible Witvelß or W Tee! 7 I lon, of th Offener, 


< the fame to be.leyied. 17 iſtreſs an fenger's s Goods and 
verpl 


« Chattels, rendering the to 55 fu. if a any there be, above ** . 8 8 
« the Penalty and Charge of {LE 55 a e Wait of, ſyfficiear Bite 5 3 
< the Offeader ſhalt be.committ 1 AY 200 fe of © uon! in any nk . 
« County, Stewarty, Ridlag or Laberty, for Iny, Fah extecding 5 8 
5 due there 49:68 kept. wh 105 "Taboury 8 u gh 8 
any ſuc County. ewarty, Ni ing or. ibertys” ime not H. 
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« ceeding fix Months, there $0 remain 5 
er, 


« any Perſon or Perſons ſhall think him or k emlelves aggrieved by 
& the Order or Orders of ſuch Juſtices: af the Eeachꝭ it .dhall — may be 
e next General 
Q uarter-Seſſiohs, to be held foff the. ſaid County Stewarty, Riding or E 
Hbercy. whoſe: Order therein fhall be final and canclufiye ;. and the ſaidg 
e Penalties againſt this Act ſhall helang ong Moiety thereof to the In- 
« former, or Perſon ſuing or proſecuting for the ſame, the other e to l 
« the Poor of the Parifn wheie Tock: Offence ſhalb be committed. | 4 rr 
And it is further enacted by Se. 7. * That if any Interlude, Tragedy, | 
* Comedy, Opera, Play, Fare er other Entertainment of che Stage, or 
Af 4 Ad. Scehe or P r thereof, Mall be acted, repreſented orperformed; « Page 68 6 
« it any Houſe er Plate where Wike; Ale; Beer, or other Liquors ſhall be age 
« ſold or retaifed; the 1 — 2 3 to 1 repreſented and. 
« performed for Gain, Hire and Re 
| . Provided or every "Proſecution, for? any * Offe & N chin this Act, ſhall 
ee be commenced within fix Kalendar Months after the Offence committed.“ 
It was formerly held, that the Erecting a Dove-houſe on a Man's own 2 Rol. Abr. 
Frank- Tenement was a Nofance; becaufe the Pigeons + and Doves were to 138, 
be accounted tame Animals, in as much as they had Animum revertendi; **P: 148. 


antl that therefefe Furt, erected fuch Houſes, were Ale, . Sees * 
Damages done by 


#, 


m; and becau e they were hot liable to n's Cro. Elz 


Acid, 0 88 iltißlcny of Duits, it Was chougix 2 Matter in indiRable La. ., 


in the Leet; but the contrary Opinion prevailed; becauſe it was allowed R 7 op a 


the Lord of the Manor might ere&, or permit by his Licence any Perſon ,"Ro1. Rep. 


to erect a Dove- houſe; which he could not do, if it were a Nuſance, every 3, 4, 34. 
Nufacte being Maioin'ix Je; „ theſe Animals are rather to bg ac- 5 Co. 104. 
counted Feræ notar; and by — 4 — the.aaly Remedy any Perſon Moor 238. 
had, fur the Damage fuſtained by the! Birds feeding on his Ground, was to + As to 
kill them and take them to himſelf, which, was the propet Relief gecording to Pigeons ſee 
the Common Law; in as much asthe Birds were accounted no Man's Property, 4. — . 
But it is ſaid, that a Dovecote newly erected in a Manor, without the Lord's by 2 Geo. 2. 
Licence, c. 29. | 
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Licents, i is a 8000 6 Groundfor an an Afton 'on the" Se e we Soit of the 
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Highways, *© er-thwart : a ighs or to erect à he Gate, or o lay Log $ of Timber 
Letter (E). in it; or general Ay to do any other Aﬀ which wiſt' tender it Jeſs 0. 
2 Sn * didus: But ic ſeems thar'a Guts, which has continued "Time cur br Ranch 
Bulſt. 203. is no Naufance? but that the ſame may be Preſcripeion, being at 
2 Rol. Abr. firſt intended | ic have been fer up by Conſe „on 4 Cotipoſition with the 


11 „ Pn of the Land, Oh the Laying dut the” Road; in which Caſe, the 
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*cople hag never an Right to à fte el Paſſape than what they ſill enjoy. 
Noy 103. And as naviga Fe Kehoe | are deemed Hi ofiways, it is a 11 to divert 
3 Keb. 640, Part. the River, wheteby e the Cu treut of 4 is weakened, "and made __ 


75% to carry Veſſels” of the Tame Burthen as/it could before; alſo the layi 
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is obſtructed z and from hence alſo it ſeems to follow, that private Stairs 
from thofe Houſes that ftand by the Thames into it Are common Nuſances; 
but it ſeems, that where there 25 Cuts made in he Banks, that are not An- 

1 | 6oy ances to the River, the Timber lying t there is no Nuſan en. 
2 Rel. Abr. 48 hath been Bold ce ;$4 a common uſance, to divide a Houſe in a 
139. pl. 3. Town for poor e This ro inhabl: in; 'by” Reaſon whereof it will * more 

dan rous in the Ta of Infection of the Plague. TA Une 2 f 
6 Mod. 145. 0 85 A great Shi of 10 185 TOI Billin Fate: Dock, Bhs 
The Queen t beih 18 oh T for far all. Ships co ig with Proviſion tothe 
Ha 2 C. you he ets of b Late N in the ſatne Manner, as a Man uſing 
c. 7. With his Cart 4c 10180 4 ck and Hotſe Way, ſo 28 to plough it up, tu 

„ Q | 
2 Hawk, P. thereby render it ea <bivenient 1 Riders, is a Nuſance müictable. 
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OE Sti Stie for Swine; ſet up in ſuch incohvenient Parts of a Town, that they 
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Buildings for making Acid Ari of 8 Sulphur,” 9 9 * was im- 
Bur. Sn | with noiſame and offenſive Stinks i in a Pariſh, near the King's 
333» Cat of Highway, and near' ſeveral Dwelling-Hopſes, - to the Nes N 4 of 
the late Doc- all Perſons erf and Palngs . declared a. Nuſance f. 181 21 


tor Hard's 


Erections at T. vic len bam ing under old e not continued, to 'the rede. of Tide 
a public Nuſance, Stat. 6860 . 1. e. ar . 18. I : 
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Nuſantes. 
And therefore an Indictment for Surcharging ſuch a Common, or Inclo- Hawk. P. C. 
ſing ſuch a Piece of Ground, or Diſturbing ſuch a Water-courſe, or doing 99. and fe- 
2 AR, not apparently of a public Nature, to the Nuſance of the = 2 
abirants of ſuch a Town, or of J. S. and his Tenants, is not good. cited. 
So an Indictment in a Court - Leet for keeping a Glaſs-houſe ad maximum Vent. 26 


eumentum was quaſhed, becauſe it was not a Nuſance, unleſs it had been 2 Keb. 50. 
ad commu une ncumentum. JCͥͤ ( ll 
So an Indictment for ſtopping a Water: courſe was quaſhed, being only Mod: 10 
e 

But it hath been held, that an Indictment, for not repairing a Bridge, 2 Leon. 183, 
Per quod ligei Domini Regis iranfire non paſſunt, (5c, ad nocumentum eorandem, * 1185 
is ſufficient; for by the King's Liege People ſhall be underſtood all his Vent. 20. 
Alſo an 1 t for doing a Thing which plainly appears immediately 2 Rol. Abr. 
to tend to the Prejudice of Religion, or of the King; as for breaking the 23, 84. 
Walls of a Church, or imbezilling the King's Treaſure, 1 
out exprelly laying it as. a common Grievancde. m_ 
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3 We ee ene Nuſance; an a new Gate, or even 4 100, for 
new 


ouſe erected in a Highway, Ce. for if one, whoſe Eſtate is or may ich are 
be prejudiced by a private Nuſance actually erected, as a Houſe hanging cited 2 Rol- 


over his Ground, or ſtopping his Lights, Cc. may juſtify che Entring into Abr. 148. 
another's Ground, ad g 0 | and ale Nuſat 5 whe- op wang - 
ther it were erected before or lince be. came to the, Eſtate z ſurely — 0 
but follow a fortiori, that any one may Jawfully deſtroy a common Nu- 5 So. 101. 
ſance; and as the Law is now holden, it ſeems, that in a Plea, juſtifying 9. Co. 54- 


4 1 1 | ys a 22 Salk. 8. 
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amage as need be. 
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5155 | 8 200, ſaid to have been adjudged. 


12 


Voll III. — 7 | lh 


—— — —— — 


1 
en —— ˙¹·m- pp 
— 


* ——— —ä— 
- 2 — — e ]⏑— ——— —˙¹—¹Üʃ Ä ꝛ˙ 
_ — 9 


r 


22 — 


— —— 


—— — — — — —— — — — — 


— 


Bowling- 


5 — CIS a * r 
— — Mt * 2 MS" 2 — — 
2 p — pndpoe $2 — : —— — — - 
— = — . — © r — — —— "oben — 
64 , „ ane ar 4G erin »#4. b ap LIE * 3 ng 7 . — 3 3s r 

e 97 — - n — gripe 5 ——— — : — - 

nant Hy 9940 2 („ 8 * — _ — 1 ” — — — + _ 

wm py a r - - — Has pnpaggo ag —On CO — — reemerernedtomeg — cole . 
- — — Me ents _— _—_ — — D | 
* « : 


. $ & -7> 7 
— A Or —_ 
— - * 6—— ny re er 
— — ññ ↄ ꝙ — ꝛVi— — 


ougbt be ends KA 
in fallidy gut CEE 


N 


(a) A weit to 
prohibit a 


Alley H 
near St. Dux- 
an*sChurch, 


ſald by Hal. 
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Page 690 (A) Of the Nature of the Security, called a 


* mY . , * 3 d " = . —* 8 2 * 
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BLIGA TION, ſays my Lord Coke, is a Word in its own Na- 
ture of a large Extent, but is uſually taken in the Common Law 
for a Bond, containing a Penalty with Condition for Payment of 
Money, or to do or ſuffer ſome Act or Thing, c! and a Bill, 
ſays he, is moſt commonly taken for a ſingle Bond without Condition. | 
This Security is alſo called a Specialty the Debt being therein pirticu- 

(% An Obli- Jarly ſpecified in (2) Writing, and the | Party's Seal. acknowledging the 
gation maybe Debt or Duty, and confirmiog the Contracts rendering it a Security of a 
made upon (5) higher Nature than'thoſe entered into without the Solemnity of a Seal; 
Parchment or and therefore Bonds or Specialties ſhall be e) preferred to ſimple Contracts, 

oy a gy in a Courſe of Adminiſtration ; and from its being a higher Security, it is 


ment or Pa. held, that for a Breach or Non - performance an Action of Debt (d) only 


3 
Co. Lit. 172. 
a. 


per, or in a will lie. N „ . 5 5 

Piece of „ 400 Ln 0 $4 39 d d. IH O01 t, 
Parchment or Paper ſewed in a Book, and either Way, it is good; but if it be made on a Talley, Piece of 
Wood, or any other Thing but Paper or Parchment, (although it be ſealed and delivered, ) it is void, Bro. 
Oblig. 30, 6 Becauſe theſe ate leaſt ſubjeft'to Alteration or Corruption, ' Co, Lit. 229. a. May be 
in a Letter, or other Writing, ſo it be ſealed. Comb. 87. 3 Mod. 154, 9 Mod. 242. 10 Mod. 47. 
Comyns 139. pl. 93. 2 Stra. 1346.—Pat gte, That by the late Statutes it muſt be on ſtamped Paper or 
Parchment. 7) Therefore ifa Man acteprs an Obligation for a Debt due by ſimple Contract, this extin- 
guiſhes the ſimple Conttact Debt. Rol. Abr. 604. 2 Leon. 110,—So if a Man accepts a Bond for a Le- 
gacy, he cannot after ſue for hiu{egacy.in the Spiritual Court; for by the Deed the Legacy is extinct, 
and it is become a mere Duty at Common Law. Yelv, 38,——Alſo from its being of a higher Nature 
than a ſimple Contract, the Defendant cannot plead Nil debet, but muſt plead Sv ad dium, or Nox eft 
faddum; for the Seal of the Party Ser IF mult be diffolved co:Ligamine: guo' Ligatur. 2 Inſt. 65 l. 
Hard. 218. (e) For this vide Head of Executors and Adminifiratorss (4d) And therefore it is held, 
that if the Obligor in a Bond, without any new Conſideration, as Forbearance, Wc. promiſes to pay 
the Money, an {/inmy/fr will not lie, but the Obligee mult ſtill purſue his Remedy by AQion of Debt. 
Rol. Abr. 8, Hut. 34. Cro. Eliz. 240. ON | | Y% 


Cro. Eli. A Bond or Obligation is a Debt or Duty which adheres to the Obligor or 
773. Debtor, let it be contracted where it will, and let the Debtor fly to what 
Selk. 141. Place he pleaſes; and being chargeable every where, it need not be dated 
Poor 348. from any particular Place; and therefore uſually begins with Noverint uni- 
214. Raym. Vf 3 but yet the Plaine io DN laration muſt lay a Place where it was 
1046. made, that it may icceive Trial, if it be denied. ee 
See 2 Id. Os . . eee 
aym. 1212, 1414. 10 Mod, 3255. 0 11 Mod. 5 f. f 1. Stra- 614, 646. 2 Stra. 775. 2 Ld. Raym. 
18 Barna, E. 1.8. i 1 , mn e 0 ves, _ 


Qs f wt 


8 228 A Bond is (e) a Choſe in Aion, which cannot be aſſigned over, ſo as to 
(e) That * enable the Aſſignee to ſue in his F) own Name; yet he has by the Aſſign- 
ing given to ment ſuch a Title to dhe P aper and Wax, that he may keep or | cance] it. 
A a inen IIe 0 Ren RN 


Feme Sole, . | 


no otherwiſe intitled to it than as Adminiſtrator to ys Wife, Noy 149. Seyle 205. for this wide Tit. Baron 
and Feme, (f) And by the modern Practice, h "way Toe for it in the 


2 Vern. 595. | | | 
e and the Aſſignee alone becomes incitled to the Money; ſo that if the Ob- 


2 Conſidera- ligor, after Notice of the Aſſignment, pays the Money to the Obligee, he 

tion paid. will be compelled to pay it over again 

3 Chan. Rep. a 1 k 0 g ; l , 4 KK * 3 * 4 pans . m 80 „ / 44 . vi a 0 ; 

90. (g) 2 Vern, 540. But Payment to the Obligee, without Notice of the Aignment, is good | 
, | 2 0 | ; 2 


- 


- 


he 


much if he does not pe 


cover the Aſſets of his Teſtator. 


Obligations, 


The Aſſignee molt take it, ſubje& to the ſame Equity chat it was in the 2 Vern. 4:8; 
Hands of the Obligee ; as if, on a Marriage- Treaty, the intepded Huſband 692, 764. 
* enters into a Martiage Brokage Bond, which is afterwards aſſigned to * Page 691 
Creditors, yet it ſtifl remains liable ro the ſame Equity, and is not to be 15 
carried into Execution againſt the Oblig er. 
Bonds are to be conſidered xs Securities for the Performance of Contracts, vel 
and are uſually entered into with (2) Penalties, which are to be conſidered as ; fad. 281. 
Y Compenſations for the Breach of the Contract; as that a Mm ſhall pay Sand. 66. 
200 l. if he omits to pay 100 l. within ſuch a Time, that he ſhall pay fo (e) That the 
form ſuch and ſuch Covenants; db or omit ſuch and Reſervation. 
ſuch Acts; and in thoſe he may cedere fuo Jure, provided the Thing be not E C , mg 
I a £31 888 yo os n is 
unlawful in itſelf, or injurious to the Public, Cc. AAäAallowed by 
5 5 Len EL ß 3 7% 2 Ws Sos te 
Intereſt, for the Non- payment of the Prineipal'at the End of the Year, is not aſurious within the Statute, 
becauſe it is in the Power of the Borrower to avoid the Payment of the Maney fo reſetved, by paying 
the Principal at the Day appointed. 5 Co, 69. Cro. Jac. 309. (5) A Contract or Covenant to give 
Bond for the Payment of a certain Sum of Money, without ſhewing of what Sum the Obligation ſhall be, 
is good, and ſhall be intended of double the Sum. 5 Co, 77. b. 78 a. Lev. 88.—80 where there. was 
an Agreement to enter into Certain Covenants, and to enter into a Bond for the Performance of the Co- 
venants ; and upon an Action, Breach was laid that he did not enter into Bond, c. and a Verdid for the 
Plaintiff; and in Arreſt of Judgment it was moved, that this Part of the Agreement was uncertain and 
void, becauſe it was not expreſſed of what Sum the Bond ſhould be, and here was no Certainty to guide 


it, as in the above Caſe; but per Windham Juſtice, the Sum in the Bond muſt be to the Val 8 
Agreement; & per Cur. you mould have entered into Bond, though the Sam | Tren 


* » 
— 


were never fo ſmall 
| why did you not tender ſuch a one? Sid. 270. Keb. 770. | Le trot ſmall, and 


If a Man enters into a Bond of ſuch a Sus. on Condition to be yoid 0 Cro. Car. 40. 


Payment of a leſſer Sum; or if a Man bind himſelf in the Penalty of 100 J. Vent. 74 


that he will pay 50 l. by ſuch a Day, after the Day of Payment is paſt, the 3 Lev. 368. 
Penalty or Sum of 100 l. is the legal Debt; and for ſo much it hath been © Eil. Oe. 


(e) reſolved, that an Executor of an Obligor of ſuch forfeited Bond, may A be ki 


3 England ver; 
2 Stra. 1028. 2 Barnard. K. B. 183, Caſ. Temp. King C. and Lord Raym. and Harde. C. J. 169. 
Andr. 11bT7f'. | | e e 5 


ot. 


1 But it may be ſhewn: in Pleading, that only ſo much is due for Principal-and Intereſt, which the 
Obligee is ready to receive; and that the Bond is kept on foot by Fraud, &c, _ 7 


And as the Penalty, by the Bond's being forfeited, becomes the legal Show. Par. 
Debt; ſo there was no Remedy againſt ſuch Penalty, but by Application to 5 15. 
a Court of Equity, which relieves in thoſe Caſes, on Payment of Principal, 5 r. Ed · 91 
Intereſt and Coſts; alſo though at Law there can be no Remedy beyond the Salk. 1 54. 
Penalty, becauſe in that the Obligee ſeems to have taken up his. Security; Vern. 342, 
t, as it is on the Foundation of doing equal Juſtice to both Parties that 35% _. 
Ei proceeds, it will, on any Application for a Favour from the Obligor, ern. 309. 
compel him to pay the Principal, Intereſt and Coſts, though exceeding che 
Penalty, : | 2 e ee 
bf And this Rule of compelling the Party to do Equity who ſeeks Equity, Abr. Eq. 92 
ſeems: to be the Reaſon why an Obligee ſhall have Intereſt after he has 288. 


entered up Judgment; for though in Strictneſs it may be accounted his own 


Fault why he did not take out Execution, and therefore not intitled to In- 
rereſt; yet, as by the Judgment he is intitled to the Penalty, it does not 
ſeem reaſonable that he ſhould be deprived of it, but upon paying him Prin- 
cipal and the Intereſt, which incurred as well before as after the entring up 
of the Judgment e | 

Alſo by the 4& 5 Ann. cap. 16. it is enated, © That where any 
„Action of Debt ſhall be brought on any ſingle Bill, or where an Action 
+ of Debt, or Scire facias, ſhall be brought upon any Judgment, if the 


" Defendant hath paid the Money due on ſuch Bill or Judgment, ſuch 


Vor. III. 9 L Payment 
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payment ſhall and may be pleaded. in Bar of ſuch Action or Suit; and 
& where an Action of Debt is brought upon any Bond, which hath a Con- 
% dition or Defeazance to make void the ſame, upon Pay ment of a leſſer 

. Sum at a Day ot Place certain; if the Obligor, his Heirs, Executors or 

d Adminiſtrators have, before the Action brought, paid to the Obli ee, his 

*« Executors or Adminiſtrators, the Principal and Intereſt due by the De- 

„ & feazance or Condition of ſuch Bond, Rough ſuch Payment was not 
* Page 692 te ſtrictly made according to the Condition or Defeazance; yet it ſhall and 
may be; pleaded in Bar of ſuch Action, and ſhall be as effectual a Ber 
thereof, as if the Money had been paid at the Day and Place according 

4 to the Condition or Defeazance, and had been ſo pleadet. 
And it is further enacted by the ſaid Statute, Se. 14. That if at any 

* Time pending an Action upon any ſuch Bond with a Penalty, the De- 

. * fendant ſhall. bring into Court, where the Action is (a) depending, all 


— 


4 


not move to © principal Money and Intereſt due on ſuch Bond, and- alfo all ſuch Coſts as 
ſtay Proceed- ©* have been expended in any Suit or Suits in Law or Equity upon ſuch 
ings upon a . Bond; the ſaid Money fo brought in, ſhall be deemed and taken to be 
Bond upon « jn full Satisfaction and Diſcharge of the ſaid Bond; and the Court ſhall 
Payment of : f 

Principal, In- and may give Judgment to diſcharge every ſuch Defendant of and from 
tereſt and the ſame accordingly T. ' VCC | 
Col, en 7 ee ))) TOO TT TN 5 
Bait be pot in; for till theh the Parties are not in Court. 6, Mod. 1. f Stealing a Bond made 
Felony, by 2 Geo. 2. C. 25. ſ. Zo | "7 g a 8 * , x 
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N (B) WUhat Wozds create ſuch a Security: _ 


Velv. 193. EREIN we muſt obſerve, that the Law does not ſeem to require any 


2 Rol. Abr. particular ſet Form of Words, as eſſentially neceſſary to create an 
248-7 Obligation, but that any Words, which declare the Intention of the Party, 
and denote his being bound, will be ſufficient ; becauſe ſuch Obligation is 

only in Nature of a Contract, or a Security for the Performance of a Con- 


85 tract, which ought to be conſtrued according to the Intention of the Parties. 


Dyer 22. 5. Therefore if a Man uſeth this Form of Words, viz, This Bill witneſſetb, 
bhbat I A. B. have borrowed 10 l. of C. D. or this Form, Memorandum quod 
talis debet to B. ten Pounds; or thus, Memorandum all Things reckoned and 
accounted between A. and B. A. cognovit ſe debere to B. ten Pounds; all theſe 
Forms are good, and ſhall as effectually bind the Party and his Executors, 
as if the moſt formal Words were made uſe of, provided the Writing be 
| | ſealed and delivered. S i oy tp ets | 
Leon. 25  Soa Writing in this Form, Memorandum I A. B. have agreed to pay J. S. 
1955 20 l. though this be in the preterperfect Tenſe, yet if it hath all other Ce- 
remonies eſſential, it ſhall amount to an Obligation. | 5 
Cro. Eliz. So in this Form, This Bill witneſſeth, that I R. S. have received of T. B. 
7294860 l. to the Uſe of R. and J. S. Children of, &c. equally to be divided between 
them ,, which Sum I confeſs to have received to the Uſes aforeſaid, and the ſame 
to repay at ſuch Time as ſhall be thought beſt for the Profits of the ſaid R. and 
J. S. and this was reſolved to be a good Obligation. 
Cro. Eliz. So a Writing in this Form, Memorandum that I Bind myſelf to J. M. to 
61 & wide pay bim as much Money as my Brother owes bim: and in the End of the Bill 
ro. Eliz., is wrote the Sum of 40 J. which is ſaid to be the Debt due from the Bro- 
758. ther; this is a good Obligation. We DL BEE a Rn ah an 
Cro. Eli. Memorandum, that I owe and promiſe to pay to A. 101. al any Time after 


$86. the Feaſt, &c. when thereto required, for the Payment whereof I bind myſelf to 


J. H. by theſe Preſents; this is a good Bill to A. by the firſt Words, and the | 
latter being Surpluſage are void, and to be rejectede. Ic 


for doing the Work in my Garden ; and upon Demurrer to the Declaration, it 


. Ls bath been beld if) Variety of Caſes, that a ſeeming Tatin Word, not 


5 Mod. 287. 2 Salk. 462. pl. 2. 


/ 
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It is held in Moor and Cro. Elia. that a Bill in this Form, Be it known, Moor 535. 


* 9 


1 3 


Nc. bat T owt to B. 14 l. to be paid at the Feaſts, &c. together with 6.1. which Parry ver. 


I ove bim upon Bills and 'Retkonings ſubſcribed with my Hand, amounts only to adj oof 


'a Bill for 147. but () Dyer holds it a good Obligation for the whole Debt And that the 
r $05J26 ANTS Tort or far, | 


Say. | ORE Words toge- 
| 8 | T1 bh . ; ther with 6 /. 
which I owe by Bills, Ec, are only an Explanation of the precedent Debt. Cro; Eliz, 537. S. C. adjudg- 
ed, and that that which comes after the Solvendum is void, as that which comes after an Habendum. 


. 2 8 
eee eee Gt bat ee eee gf 


la Debt for 20 J, the Plaintiff declared, that the Defendant concgſit ſe Page 693 
teneri per. Scriptum ſuum Obligatorium, Sc. and the Words of the Deed Vent. 238. 
were, 1 do acknowledge 10 Edward Watſon by me-twenty Pounds upon Demand, 4 8 8 
was adjudged a good Bond. | | 3 1 
Theſe Words, J am content to give to W. 10 l. at Mich. and 10 l. at our 3 N 119. 
Lady-day, amount to an Obligation, and an expreſs Engagement to | 46. CO 
pay. Sa 99755 d . | 2 41 4 SG | Je 8. F. 


* 


O nt 03 img bt | 
ptoperly expreſſing the Quantity of the Sum in which the Party intended to 297 fo this 
be bound, ſhould, notwithſtanding, be ſo conſtrued, as to anſwer the In- 133. a. 


tention of the Parties, rather than that the Obligation ſhould be void; as Yelv. 96,193; 


Spinquageſimi: Libris, for Duinquaginta Libris, has been held good; ſo 206. 
1 2 . „ #5 £5 + T 8 | | 1 L \ .. * . = a . Hob, 119. 
rigintale tor Triginta, Sexingenta for Sexaginta; and it is ſaid in general, C * 
that in moſt Caſes where the Gent or Gint, or the Sex or Sept are right, the 300, 3c. 22 
; . „ __ a 7 8 i ? - * ; > a 309. 355» 
Obligation has been held well. 3 1 t 1 603, 607. 
5 Mod: 154. 2 Jon. 58. Comb. 60, 86, 187, 477. Ld. Raym. 335: 


Brownl. 62, 2 Rol. Abr. 146. 


4 z #© 


A Bond in viginti nobilis has been held a good Bond for 6 J. 8 5. for Cro.Jac. 203. 


_ though nobilis be not a Latin Word, yet it being a Term ſignifying 65. and? Rol. Abr. 


\ IL n . 5. ; " 
x. day Peaperſy be witde ue of: 2 


Debt brought upon a Bond for 601. the Bond was in Italian, and the Sum Cro.Jac. 20. 


therein expreſſed was in theſe Words, viz, in Ceſſanti Libris, and adjudged rang 


to be good. : 


la Debt upon a Bill obligatory, demanding thirty-two Pounds four Cro.Jac. 697. 


1 7 Shillibgs and ſeven Pence; the Defendant demanded Oyer of the Bill, and Halbert ver. 


it was threty-two Ponds four Shillings and ſeven Pence, fo threty for thirt :/, 
and Ponds for Pounds; and on Demurrer for this Cauſe, it was adjudged 


for the Plaintiff. 


So a; Bill, in which the Party bound himſelf in the Sum of Sewtene 10Co, 133. 4. 
Pounds, has been held a good Obligation for 17 J. in order to anſwer the 8 —— 4 


0 


Intention of the Parties. _— 
| | 147. S8. P. 
. „ PO OE a ²˙ A. ECONO 31D : i ; : Th . cited. 


() Ok the Ceremonies. requiſite to a Bond 


o2 Obligation; and herein of Signing, 


| Sealing, Dake and Delivery 


F T is faid, that there are only three Things eſſentially neceſſary to the 2 Co. 5. a. 
making a good Obligation, viz. Writing in Paper or Parchment, Seal- 8 's 
1 oF | | ig *” 


» . 
- day. * rn an A. [ - _—_ COIs IST n wk. +1 * 880 
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| ing and Delivery; but it hath been (a) adjudged not to be neceſſary, that 
Ney 21, 85. the Obligor ſhould fign,or ſubſcribe his Name; and that therefore if in the 
Moor 28. Obligation the Obligor be; named Arlin, and he: ſigns his Name Erlwin, 
— that this Variation is not material, becauſe Subſcribingisno eſſential Part of 
725 pl. 2. the Deed, Sealing being ſufficient. „ | 
Ld. Raym. 335. 5 Mod. 281, Vit Tit. Miſubmer and Addition. 


W . £ 2 2 22 . o — — 


Dyer 19. 2. And though the Seal be neceſſary, and the uſual Way of declaring on à 
Cro. Eliz. Bond is, that the Defendant Per Scriptum ſuum Obligatoriam Sigillo ſuo, Sigil- 
571, 737- Jatum acknowledged, &c. yet if the Word Sigilla“ be wanting, it is cured 
5 Cog. © © by Verdict and pleading over ; for when be fath per en ſun Olk. 
Vent. 50, lor ium, Ac. all 'neceffary Circumſtances ſhall be intended; and if it were 
3 Lev. 348. not ſealed, it could not be his'Deed or Obligation, me 

Ld. Raym, Ee i | e 5 
330, 307, 1043. ae een e ELIF , IIBTY e 


* 1 7 = + 


—— 4 


$14; SOD re SIA CLIGLS D&; 00% IRUGIQS: LT EDN 
page 694 * AlfothoughSealing and Delivery be eſſential to an Obligation, yet there 
2 Co. 5. a. is no Occaſion in the Bond to mention that it was (d) ſealed and delivered; 
(5) So an becauſe, as my Lord Coke fays, theſe are Things which are done afterwards. 
Obligation ji 55811. 03/26. b9 0 ee 60d) ee e eee hong il 
3 Nh i want iz cujus Rii Teſlimonium. Moor 3. Leon. 25. 2 Co. $o@ A 
«0. rot An Obligation is good though it wants a Date, or hath a falſe or impoſſi 
ard, Caſe, ble Date; for the Date, as hath been obſerved, is not of the Subſtance of 
Noy 21, 85, the Deed ; but herein we muſt take Notice, that the Day of the Delivery 
86, of a Deed or Obligation is the Day of the Date, though there is no Day ſer 
e en forth; and if a Deed bear Date one Day, and be delivered at another, it 
role <A was really dated when delivered, though the Clauſe of (c) Geren Dat“ be 
264 otherwiſe. „„ od | 
Yelv. 193. 9 ; 3 
Salk. 76. pl. 18. 2 Ld. Raym. 1076. 2 Salk. 498. pl. 3. 6 Mod. 244. (e) A Difference has been 
taken between Gerexs Dat”, and Cujus Dat”, that the, firſt refers to the expreſs Date, but that Caja Dat 
is always intended of the real Date, which is the Delivery, 5 Mod. 285, Comb. 477. 2 Salk, 463. 
Ld. Raym. 335 5 3 | ES N 
Cro. Eliz., If a Man declare on a Bond, bearing Date ſuch a Day, but does not ſay 
773. when delivered, this is good; for every Deed is ſuppoſed to be delivered 
3 Lev. 348. and made on the Day it bears Date; and if the Plaintiff declare on a Date, 
Salk. 141. he cannot afterwards reply, that it was Primo deliberat' at another Day ; for 
pl. 7 this would be a Departure. FFF 
Brownl. 104. But if a Bond bear Date ſuch a Day, but was really delivered at a Day 
Lev. 196. after, the Obligee may deelare on a Bond of ſuch a Date, but Primo deli- 
berat' at a Day after; and if the Obligee declare on a Bond of ſuch a Date 
generally, the Obligor may plead it was Primo deliberar? on ſuch a Day 
after; but then he muſt traverſe that it was delivered on the Day of the 
Date, 2 e 
2 Co. 4, 6. If the Bond was delivered before the Date, on Iſſue, Non eſt factun, 
3 Keb. 332. joined on ſuch a Deed, the Jury are not eſtopped to find the Truth, viz. 
that it was delivered before the Date, and it is a good Deed from the De- 
, livery. . | | — . | 
Vent.g, 110. In Debt on an Obligation, the Defendant pleads that he delivered it as 
_ 274+ an Eſcrow, & hoc Paratus eſi verificare z this is ill, for he ought to ſhow to 
Pr, Raym. 7 05 he delivered it, and conclude int nient ſon fait; & de hoc ponit 
803. e, Co. e e 55 | 
Hob. 246, So pleading that he dehivered it to the Obligee as an Eſcrow, to be his 
Veat,g, Deed on certain Conditions, is ill; for by the Delivery of it to the Obligee, 
_- Ir bs become V y in oe <TD 
Co. Lit. 36. A Bond or Deed' may be delivered by Words, without any Act of Deli- 
_ Eliz. very; as where the Obligor ſays to the Obligee, go and take the ſaid Writ- 
35* ing, or take it as my Deed, &c. ſo an actual Tradition, without ſpeakin 
any Words, 1s ſufficient; otherwiſe, a Man that is mute could not deliver a 


1 | Deed; 


© 


= - vo.» - an. — , — 2 N iis 


Dbiig witches: 0 


4 24 ˙ 2 —— vie. de 64-7 
w_ - ca a. m— 


Deed, Je ws where on an Iſſue of non 7 fadtun, "il J ury found that the | | 
| Defendant figned and ſealed the Obligation, and laid it on a Table, and e Leon. 193. 


that the Plaintiff came and took it up, this was held not to be the Defend- * 


ant's Deed, wichout other 0) Circumſtances found by the Jury. Pg (3) On an 


I Iflue won of 
Fatum, the Evidence was, that the Obligation was writen in a Book, and that 10 the fame Leaf the Defen- 


dant put his Hand and Seal thereto; and this was held to be ſufficient Evidence for the Jury to find it his 


Deed, fog they WE r done, it was held 18 without e Cro. * G13. Fox 
ver. Wrig ; „ 


* 


If an Obligation be delivered to cs to ihe Ur of the Obligee, aud 5 Co. 119. b. 
the ſame is tendered, and he N the Delivery has loſt its Force. | | 


* 8 


(P) Df the perten! to "the Onigatin: : And * Page 65 
erein, 


27 


| Who i may bind dete or be 8 PEA 


LL Pati who are enabled to cops, and 1 8 Law apples 5 Co „119. 

to have ſufficient Freedom and Underſtanding for that Purpoſe, may 4 Co. 124. 
bind themſelves in Bonds and Obligations. Rol. Abr. 
But if a Perſon is illegally reſtrained of his Liberty, by being confined in 3 

a common Gaol or elſewhere, and during ſuch Reſtraint, enters into a Co. Lit 253. 


Bond to the Perſon who cauſes the Reſtraint, the ſame may de avoided for ; Inſt. 482. 


Vide Tit. Da- 
Dureſs of Impriſonment. refe. - 
So in reſpect of that Power and Authority which 2 "Huſband has over 274% Tit. Ba. 


his Wife, the Bond of a Feme Covert is ipſo facto void, and ſhall neither ron and Feme. 

bind her nor her Huſband. _. | 
So though an Infant ſhall be liable for his Neceflaries, ſuch as Meat, Drink, Den. & $ 

Cloaths, Phyſick, Schooling, Sc. yet if he bind himſelf in an Obligation, 5 — 


with a ( c) ee for Payment of any on theſe, the Obligation 1 is void. Co. Lit. 172. 


| Cro. Jac. 494. 
560. sid. 112. (9 For "this Incapacity of z an Tafant aides from his being incapable of contractin 


for any Thing but for his Benefit; but it can never be for his Benefit to enter into a Penalty, Cro. Elie 
920. Vide Head of FREY and 4 


Allo chough a . Non compis wentis. ſhall not Ik IE to od his 1 Os I 7 
| Bond, by Reaſon of Inſanity and. Diſtraction, becauſe no Man can be al- © 


lowed to ſtultify himſelf, becauſe of the ill Conſequences that might attend Cale.” Fide 


Head of 7, 
counterfeit Madneſs; yet may a Privy 1 in. Blood, as the Heir and Privies _ ö 


in Repreſentation, as the Executor and Adminiſtrator, avoid ſuch Bonds; 

alſo 1 a Lunatick afcer Office found enters into a Bond, it is merely void. 
But if an Infant, Feme Covert, Monk, Sc. who are diſabled by Law to Rol Rep. 41 

contract and to bind Frag in Bonds, enter together with a Stranger, 

who is under none of theſe Diſabilities, into an * it ſhall bind 

1 che Stranger, thought it wh 1510 as to. the 28 Sc. 


% 


2 «a *- 


for though in the . of the _ 
the . is id to de to the Vee of bs bis Maſter, 14 the Repayment is 


d the . becauſe 
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Obligations, 


Wi m | Who 6 diy take lch Seery, or be Obligees, . 


2 „ 9 


15 
| TR 119. 6,* Infants, Ideots, 2s alſo a Feme Covert may be Obliaves 4 and as to this 
Go, Lit. 3. 4. the Huſband is ſuppoſed to aſſent, being for his Advantage; but if he diſ- 
agrees, the mtg, N has loſt its Force; ſo that after the Obligor may plead 

non eſt fañtum; but if he neither agrees nor diſagrees, the Bond is good, 

for his Conduct ſhall be eſtcemed a tacit Conſent, ſince it is a Turn to his 
Advantage. 
But for this But 5; FR Covert can neither be Obligor nor Obligee to > her Huſband, | 
2 „ N nor vice verſe, being but one Perſon in Law; alſo by the better Opinion, a 
Ne (E.“ Bond entered into, to a Feme Sole, by the Perſon whom ſhe afterwards 


+ But Bonds marries, is, by the Marriage, at Law extinguiſhed F. 

for ſecuring 

to intended Wives, certain Proviſions, after the Deatliv of the intended- Huſbands, ders the Marriages 
have taken Effect, have been eſtabliſhed in a Court of Equity, after the Deaths of the Huſbands. 


* Page 696 * An Alien may be an Obligee for fince he is allowed to trade and traf- 
Co. Lit. 128. fick with us, it is but reaſonable to give him all that Security which is ne- 
b. Mer tg ceſſary in his Contracts, and which will the better enable him to carry on his 
Cro, Eliz. Commerce and Dealings amongſt WW. 

„ 68 | n 070775 J 
Cro: FE 9. Sill, 46. pl. i. | Id; . 282, via. E of a. 


SH hats 


Rais 55 46. b. tel in Succeſſ „ unleſs it be At. (e) Cuſtom ; but a 9 awe Agare- 
Rot. Ab. gare may take any-Chattel, as Bonds, Leaſes, &c. in its Political Capacity, 
516. which ſhall go in Succeſſion, becauſe i it is always in being. 

(e) As the 


Chamberlain of London, whoſe Succeſſor, by Cuſtom, may Gy.” nr of a Bond or Recognizance 
n to his Predeteſer for N of ee * Co . n 9 5 2 682. 


* 


8 - 


3: Who thall be ſaid the Obligee ; and therein of making ſeveral. 
| Obligees. 0 ap | 


; t 


2 Rol. Abr. If A. by his Bill obligatory, acknowledges himſelf 1 to be indebted to B. 
148. Frank- in the Sum of 161, to be paid at a Day to come, and binds himſelf and his 
in. v. Turner. Heirs in the ſame Bill in 20 J. but does not mention to whom he is bound, 


1 yer is the Obligation good, and he ſhall be intended to be bound to B. to 
| „whom he acknowledged before tlie 10 l. to be due. | 
Dyer 167. . Ik A. enters into an Obligation to F. which he delivers to C. to the Uſe of 


Ar B. though this immediately,” upon 'the Execution and B be to C. be- 


ExEnt.-145, comes the Deed of A. yet, if after it is preſented to B. he (as he may) 
Rol. Abr. diſagrees! to it in pais, by ſuch Refuſal the Obligation (4) loſes its Force. 
148. and. N | 
Salk. 301. S. C. cited. (d) 1 3 Co. Be PA 3 Bord Coke cites this Caſe, he ſays, that peradven- 
ture in an Action brought on the Bond, 4. cannot 1 ben e,, faclum, becauſe that it was once bis Deed. 

E 


—Buc in 5 Co. 119 b. he ſays, that in ſuch Caſ he ON r may plead. gen ef fadum, in regard the 
LEN by the Refuſal of the Obliges, loſes its Fo 0h J 1 ps 123 7 een 


Schl dat! | | 
— "Though theſe may be feverd) Ohle pet a Perſon cannot be be (e) bound 
5 5 4 * 8 ſeveral Perſons ſeverally ; and therefore an Obligation of 200 l. to two, 


Hob. 172. Solven@ the one Hundred Pounds to the one, and the other to the other, is 
2Brownl.207. a void Solvend, © © 


Telv. 177. le) But a Man may covenant with two dene. for that ſounds one] in Damages, Marchto3. 
c 2 1 — | Cn Bond 
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A Bond was worded in the Words following, Be it known that 1 A. do Cro.Jac. 25 1. 
acknowledge myſelf to owe and be indebted to B. and C. in the Sum of g11. Lr ver. 
128. 8 d. for which Payment io be made I bind myſelf to B. in 1001. and 1 885 
whether B. alone ſhould bring the Action for the 1007. or both ſhould join 
in an Action for the 91 J. 12 5. 8 d. dubitatur & adjur natur. f 

If an Obligation be made to three to pay Money to one of them, they Yelv. 177. 
muſt all join in Suit, for they are but as one Obligee; and if he to whom | 
the Money is to be paid dies, the others muſt ſue, although they have no 
Intereſt in the Sum contained in the Condition. . N | 

So if an Obligation be made to three, and two bring their Action, they Sid. 238, 420. 
ought to ſhew the third is dead. at Sk | 

If A. bind himſelf in a Sum to B. Solvendum to C. who is a Stranger, a sid. 295. 
Payment to C. is a Payment to B. and in an Action upon it the Count muſt 2 Keb. 8 1. 
be upon a Bond Solvend to B. EE | | : 3 
. ® In Debt the Declaration was, that the Defendant became bound in a # Page 6 
Bond of —for the Payment of to him, his Attorney or Aſſigns, 6 M3 -97 5 
and on Oyer of the Bond it appeared, that the Solvendum was to the Plain- Robert ver. 
tiff's Attorney of Aſſigns, without Mention of himſelf ; and on Demurrer Harnage. 
for this Variance it was held good; and that the Declaration muſt not be 4. Raym. 
according to the Letter of the Obligation, but according to the Operation 12 65 
of the Law thereupon. 1 0 X00 „* | pl. 5. . 

So if 4. make a Bond to B. Solvendum to ſuch Perſon as he ſhall appoint; 6 Mod. 228. 
if B. does appoint one, Payment to him is a Payment to B. and if B. ap- 
point none, it ſhall be paid to B. himſelf. | _ 


$6 ba 


Vent. 34. 


4. Where there are ſevetal Co-obligots or Suteties; and herein, 
where they ſhall be ſaid to be jointly and ſeverally bound, and of a 
the Obligee's Remedy againſt all or any of them, | 


It is clearly agreed, that two or more may bind themſelves jointly in an 8 
Obligation, or they may bind themſelves Jointly and ſeverally; in which 12 . 
| laſt Caſe the Obligee may ſue them all jointly, or he may ſue any one of 3 
them, at his Election; but if they are jointly, and not ſeverally bound, the 5 Co. 19. 
Obligee mult ſue them jointly ; alſo, in ſuch Caſe, if one of. them dies, (a) Daliſ. 85. 
his Executor is totally diſcharged, and the Survivor and Survivors only 185. 
chargeable. - | . 
Lutw: 696. () H two are bound jointly, and one dies, the Survivor only is liable in Equity; but it is 
otherwiſe if they, were bound jointly and ſeverally. 2 Vera. 99. | IP 
If three enter into an Obligation, and bind themſelves in the Words fol- Dyer 19. b. 05 
lowing, Obligamus nos & utrumque noſtrum per ſe pro toto & in ſolido, theſe Pl. 114. 
make the Obligation joint and ſeveral, _ e 10 WRIT 1 195 
So where two bound themſelves, or am of them, their Heirs, Executors, Cro. Iac. 322. 
or either, of their Heirs, &c. and the Obligation was ſealed and delivered by Hartin/ex ver. 
both of them Jointly; this was held to be a joint and ſeveral, and not a and 
joint Bond only; and that the Word vel ſhould be underſtood the ſame as 
et; And that therefore the joint Delivery and Acceptance could not make 
that joint only, which by the Words was joint or ſeveral, at the Election 
Fo or e 
If two jointly and ſeverally bind themſelves in an Obligation, which 3 * 6. 31. 
they ſevera y deliver at different Times and Places, yet is the Obligation : ol. Abr. 
joint or ſeyeral, at the Election of the Oblige. C 


| "If three are bound in a Bond by thele Words, Obligamus nos & quemlibet Moor 260, 

roftrum conjundlim; this is a joint Obligation, and one of them alone can: Pl. 407. 

ot be fued ; for the Word Conjundim makes the Obligation joi hich. . 206, 

not Gs oy 42 ;I9T wh, 414 wes Lie "me 111 my Eon Joon, W 8 Wigmore ver. 
ed ee de 3: A 
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' Cro. Eliz, likewiſe muſt be taken out againſt both, an 


* 2 5 2 Fo 2 4 hs thats. as tit Batt 
. 1 a 
* - * 
* 2 
© 
. * . 


the Word Quemlibet cannot make ſeveral ; being inſerted; for no other Pur: 
poſe, but to expreſs more ſtrongly that they ſhould be all bound, not that 


2 — * 


* 


they were to be ſeverally bound. | G F 
2 Rol. Abr. If by Indenture between three on the one Patt, and two of the other, 
149. adjudg- the two covenant jointly and ſeverally to perform a certain Act, and the 
ed by three three likewiſe covenant jointly and ſeverally with the ſaid two, that, after 
ge the Performance of the ſaid Act, they would pay the ſaid two a certain 
held it co be Sum of Money, Ec. and then follow theſe Words, viz. Pro vera & real 


joint and ſe- performatione omnium arliculorum & -agreamentorum prædittorum allernatin 


| veral; and of una partium prædictorum obligavit ſe bæredes, executores,, adminiſiratores & 


_ pr pang aſſignatos ſuos, in & ſubter penalitatem ſeraginta librarum ferlingerum; an 
ive of che Action of Debt for the 601. on this laſt Clauſe, cannot be brought againſt 
Judges and One of the three only, being only joint, and not joint and ſeveral, like the 
Serjeants, at precedent Covenant. LESS: ee eee, | 
the Table in 2 


Serjeants Ina in Fleet Street, on its being propoſed to them. 8 I By 


+ " 
. OO 4 * 1 
- Aa . 


Page 698 Although two or more may bind theraſc]ves jointly, or jointly and oY 


is ol verally, in which Caſe the Obligee may ſue them all Jointly or ſeverally, at 
Yelv. = his Election; yet, if three or more bind themſelves jointly and ſeverally, . 
Sid. 238, the Obligee cannot ſue two of them (a) only jointly. „ 
(a) Unleſs it | | Red A eo ee Bee ed Lia 
* to the Court that the other Perſons are dead. Hard. 198. Ero. Eliz. 494. Sand. 291. Sid. 
238, 420. Allen 21, 41. Lutw. 696, Cro. Jac. 152. Keb. 840, 96. 


ad 


Co. Lit. 283. Alſo, if two be bound in a Bond jointly, and one is ſued alone, though 


a. 5 Co. 119. he may plead this Matter in Abatement of the Writ, yet. he cannot plead. 


* 


Caſe. 


WWhelpdale's Non eft faflum ; for it is his Deed, though not his ſole Deed. . 
Dock. Pl. 198, Cro. Jac. 152. Vent. 34. Poph. 161. 9 co. 110. * 5 841951 25 "+ arty” 


Vent. 76, And therefore in Debt againſt one, on an Obligation wherein two are 
| py NG 8 jointly bound, after Imparlance and Oyer, the Defendant cannot plead that 


the other ſcaled and delivered; for as that muſt come on the Defendant's 
| Side, and it is too late to plead it after [mparlance, it ſhall be taken, that 


the other did not ſeal, Sc. nor will the, Oyer help it, for it does not ap- 
| K . | Si. al . f ' 4 RnB) 
(3) And there- Pear by it, without ſpecial Averment ; but of (5) Records Oyer is ſufficient, 


fore in a Scire Without Averment. : 


facias bro ught 


againſt three Bailees or Sureties, upon a Recognizance acknowledged by them and the Principal jointly and. 


ſeverally; on Demurrer the Writ abated, becauſe, this being founded upon a Record, the Plainti if ought 
to ſet forth the Cauſe of the Variance from the Record; as that one was dead; But if an Afton 56 | 


Srought upon Bond in the like Caſe, there the Defendants ought to ſhew that it was made by them and 
Others in full Life not named in the Writ ; becauſe the Court ſhall not -intend; that the Bond was 


ſealed and delivered by all that are named in it; and therefore the Defendants cannot demur, upon it, 
though it be entered in hec Verba. Allen 21. Blackwell ver. Aſton. ac cabs 


' i * g : * 1 j 4 


Saund. 291. So in Debt againſt one, on a Bond wherein two are jointly bound, after 
Sid. 420. Oyer the Defendant demurred, and the Plaintiff had Judgment; for tho“ 
Cabot ver another be named in the Bond, yet it does not appear, without Averment, 
„. that be ſcaled, and then the Bond is ſingle; but it ought to have been 
pleaded in Abatement, HS 
9 Co. 119. a. Allo, if two or more be jointly bound, though regularly one of them 
in Vhelpdalt's alone caunot be ſued, yet if Proceſs be taken out againſt all, and one of 
Caſe. them only appears, but the other ſtand, our to an Outlawry, be who ap- 
| peared ſhall be charged with the whole Debttt. 
Hob. yu) If two are jointly bound, and there is Judgment againſt both, Execution- 
| muſt be of the ſame Nature : 
648. Alo, if two are jointly and ſeverally bound, and there is Judgment in 2 
ar a joint Aclion againſt both, the Execution mult be joint againſt both, and ok 
* | t 
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the ſame Nature 3 fo that you cannot take out a Capias againſt one, and Rol. Abr. 
an Elegit, Sc. againſt the other; for though the Plaintiff might have ſued 888-9. | 
them ſeverally, yet by ſuing them jointly he has made his Election, and the = 

Execution muſt enſue the Nature of the Judgment, and though they be ſe- = | 
© veral Perſons, yer they make but one Debtor, when J. S. ſues chem joint- 

„ if the Obligee ſues them ſeverally, he may ſever them in their 
Kinds of Execution; for though the Obligation be but one, yet the Origi- 

nals, Suits, Pleadings, Judgments and Executions, are as different as if 

they were upon ſeveral Obligations e EE TORS 

Bat if there be a joint Judgment againſt two, and one dies, a Scirt fa- Raym. 26. 

 c1as lies againſt the other alone, reciting the Death; and he cannot plead, Lev. 30. 

that the Heir of him that is dead has Aſſets by Deſcent, and demand Tudg- Keb. 92, 123, 

ment, if he ought to be charged alone; for at (a) Common Law, the Ne 

Charge upon a Judgment being (3) perſonal ſurvived; and the Statute, of (4080 adjudg- 

Weſtm. 2. 13 Ed. 1. flat. 1. cap. 45. that gives the Elegit, does not take ed 1 E. z. 

away the Remedy of the“ Plaintiff at the Common Law, and therefore the 23: Pl. 41. 

Party may take out his Execution which Way he pleaſes ; for the Words Page 699 

of the Statute are, Sit in electione; but if he ſhould, after the Allowance 

of this Writ and Revival of the Judgment, take our an Elegit to charge the 


Land, the Party may have Remedy by (c) Suggeſtion, or elſe by Audi:a 7 
Auerela. 8 e VVV 


(5)- For the Difference between a real and perſonal Execution, and that a perſonal Execution Nl et 
3 _ n whe + 2 14. Yelv. 202. Raym. 153. 2 Keb. 3, 331. 4 Mod. 315. 3 Keb. 
295. Salk, 319. pl. 3. Ld. Raym. 44. Comb, 441. 5 Mod, 338. Carth. b. . 
| ( For this vide F. N. B. 166. 44 E. 3. 10. | bs 25 * nh Li ſ 1 0 494+ 8 * 
I two are bound in an Obligation jointly and ſeverally, and Judgment 
eit eich deter er N ae iy Rad £18 Po IE BMI Hob. 2. 
given againſt each in two ſeveral Actions, one in Bance,-the other in Banco Cro. Jac. 338 

Regis, and after one is taken in Execution in Banco Regis, and after an Exe- 2 Bulſt. — a 
cution is taken in Banto againſt the other by Elegit, and Lands and Goods Se. 
(a) delivered in Execution thereupon ; he, that is in Execution by his Body Godb. 257. 
in Banco Regis, ſhall be delivered upon an Audita Querela, becauſe the Ex Rol. Rep. 8, 


> F | Eli 10 18 8 ti f. ci wow | 1 5 95 8. C. ad: 15 
cution upon an Elegit is a Satisfaction. bk RR my ge 
ly awd Lidgeat. , ( But if, after Executioa by Zlegit, the Judgment in Banco is _ 


| | reverſed, perh 
. other. ſhall not have an Audita Querela; per Croke contra Deddridge. 2 Bulſt. 100.—And iS el 


ſays, that if upon an Audita Querela the other be once diſcharged, although afterwards the Jad | 
Banco be — yet he ſhall not be taken in Execution again. Rol. — 10. 2 Bulſt. 5 gment in 


If A. and B. are bound in an Obligation jointly and ſeverally, and Judg- 5 Co. 86. 
ment given againſt each upon ſeveral Actions brought, and both taken in Cro. Eliz. 
Execution, and after A. eſcapes; yet B. ſhall not be delivered upon an Au- 473, 47% _ 
dita Querela; for though the Obligee may have an Action againſt the She- > LUO 
riff for the Eſcape, yet, till he is actually ſatisfied, the other ſhall not have via: Tit. E. 
an Audita Querela, nor the Obligee be compelled, whether he will or no, to st. 
take his Remedy againſt the Sheriff, who may die or be inſolvent. _ 
If ſeveral Obligors are bound jointly and ſeverally, and the Obligee make 


one of them his Executor, it is (e) a Releaſe of the Debt, and the Execu- 22 r 36, 5 
cutor cannot ſue the other Obligor. r. 8 4 ; "BR 


(e) But though it be a Releaſe in Law, in regard it is the proper Act of the Obligee, 70 18 Debe by 
this is not abſolutely diſcharged, but it remains Aſſets in his Hands, to pay both Debts and Legacief. 
Oro. Car. 373. Yelv. 160, & wide Tit. Evidence, Letter (G”. mY 


A. and B. were Jointly bound to J. S. who made the Wife of A. Execu- Hanond er 
trix, and died ; A. and his Wife brought Debt againſt B. who pleaded this L' ver. Ben. 
Matter in Abatement: It was argued by Serjeant Turner, for the Defend. %, Paſch. 
ant, that by making the Wife of one of the Obligors Executrix, the other 
Obligor is diſcharged. Hob. 10. Fryer _ Gildrige. 21 E. 4. 81. 3. Bro. 

| | 9 ws 


Car. 2, 


26 
Rot. 512, 
Vorl. HI. 
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8 1 ugs ue At Cid 
Exec, ich, And and hyſ 5 4 be. ſo, if they v were bound j | join 4k ang: leve- 
r Nel low. 38. 4. Platt's Caſe.,, Keila. 63. 8 Edw. 4, 3. Bro. Des. 136. 
* 0 Realon f 18, becauſe Debt, o or Pealogs Thing, .onge ſuſpended, i | i8.gope 
for, ever; and hy re, thi Pl ling, ener i pas Ob ligor 85 is giſcharged, for he 
and his Wife cannot ſue himſelf; and 17 It „hall take Advan- 
tage. Dyer, 140, &, Lit. 264. b. e e in Law, of which his 
Companion ſhall take ap e be Tine ſtanding t be Opinion 21H. 3. 37 
ut if it was but ſuſpe nded for the Time. of the Füß mer, vet it is. 79 
the Defendant, having pleaded in, Hbutement. 11H, 1.4. C. 1. Rol. Abr. 
Tit. u 949. e's 75 pl, 1174, 1 Cre. 4 veft abb 
273. Telx. 160 Flu ver. ey. f. Co. 436. Per, Cur : The Plea being plead- 
ed in Abatement, it is r. the Ye e for curing, the,Cavertyre and 
; xecu torſhip t 3 Ft Suſpenhon of t he Debt; but ic WAF.agr eed, that 
this Debt due b y The aron Wa ae in his, Hands, and liable + Ere- 
ditors, though it ſhould Ech 100 an Extioguiſhmegt; for as. North ſuid, 
| this ! is a Repay bus 1 Tue Will z L 6 Nature of a Le- 
2 bach which ſhall not be pre erred'to a Debt; but it was dou if,ic 
had b gen plea ded. . ar, if 1 12 ſhould, be. for the Defendant 3 — Ka 
Ellis and Windham thought not but that, after the Death of the 1 
it might be ſued for; for the Suſpenſion is but during the Covertufe, and 
* Page 2:08 * the Baron is Executor on y in Right of his Wife; but of this Atkins doubt- 
ed. but in the prineipal Caſe there was idgment for the Defendant, 
8 Co. 136. 2. If a Feme Sole Obligee take one of the Obligops' to IU, "this is 
March 128. ſuid to be a Releaſe in Law of the Debt, being her own At. : 
Hob. 10. If one Obligor makes the Executor of the Oblizee his Executor, 220 
leaves Aſſets, the Debt is deemed. ſatisfied. ; for he 2 d oWer, by Way of 
Retainer; to ſatisfy | the Debt z and neither he nor the imines de bo 
We nis non, Sc. of the Obligee can ever ſue, the ſurviving Ob y PIETY 
2 Lev.73- But if two are band jointly and ſevera ly to 4. and the ecutor of one 
1 them makes the Obligee his Executor, yet the Obligee may ſue the other 


| | Obligor. 3 
Co. Lit. 232. If two are jointly and ſeverally bound, i in an Obligation, and the Obligee 
2. releaſes to one of them, both are dilcharged. 


2 Lev. 220. Three were bound jointly and ſeverally in an Obligation, and a Action 
Seaton ver. was brought againſt one of them, who pleads, that the Seal of one of 19 


Han. others was torn off, and the Obligation 6 celled, and therefdre void à 
5 all. Upon Demurrer it was adjudged, that the Obligation, by the 2 
ce ing off the Seal of one of the Obligors, became void Againſt all, ad 
ni hg 5 ſtanding the Obligors were (a) ſeverally bound. | 

s) Whank” ii © 

a0 . covenant ſtharatin, and the Seal of one of thein being torn TY * was held, "= A 
ſhould avoid the Covenant, as 40.-him whoſe Seal. was torn off only, but not as to the others. + Co. 23. 


Matt he vaſon's Caſe. „e 126. S. C. cited, and a eee there taken haben a * and a Co- 
venant. n et | 


, * ttt 


2d ads 
March. 125. wy 80 8 8 were N a Bid Jöinth) and She and bi Seals 
Bayly ver. of two were 3 by the Rats; and; the Court One Wag the Bond was 
Garford. . void againſt all, | 40 chr 50; ih le 
2 Show. 2 | T6: 260 a 
8. C. cited, 10 adjudged to have been void. 6 N 6 4 OP NL 


1 
70. 1 Aut * * 


Owens, But hers two 3 Bound! my Ker, . it was ; 6568 & 
ww ſpecial Verdict, that after Iſſue joi gd before .the 4 Prius, the, Seal 
Dyer 59. pl. e one. of the Gbdiigets Was Kept 5555 Bond, f Was d, chat MA} * 
12, 1 70 C. ing after Iſſue Joined, the Bon 4s 860 8600 5 

and 8 | 

where the Jury were direQed to try, whether it was his in Bond ut th Time ol thy Plc baia. 
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It 4. 3 8 in a * 5 1 a of Money, and B. be bound with ow 5 04: 
m, ſe or the Bond happe he loſt; uity will Seel ver. 
Wa v 105 , 1105 Gel l gainſt the (4) Surety a8 9 againſt the Fen, de- £24 Coftleron, 


a the Bond was, once a Tiegel Charge againſt both, . i the Move? 


was lent prin« 


5 ere 5 1 rah $ Credit, N Ca. 77. & * 2 Chan. Ca. 22. Vern, 1 ay 


i Equity, a ont: Creditor mal bie che Benefit of all Counter. Bonds Abr. Eq. 93. 
collateral Securities given | \ the 4 7 16 8 to the Surety; as if H. owes wer 
Movey, a and he and C, WA for it, and A. gives C. a Mortgage 6 or TI, 

Rap, 10 1 9 799 pity bur m 5 Ns he Benefit « of. it. to recover his Debt. 

Sit Sure | ] he Raya: with lawful Intereſt, ſhall * wake. 
$ be 178 9e 7. 5 on of Log or any corrupt Agreement between the 3 | 

ligors, to which the Ob bligee was no Way "by So 3 as where A. being in- Cro. ne 32, 

del 275 1 9 B. 2894. tees to giye Him 30 / for che Forbearance of that 33 


1 Far, agg | gives, him a Bond of 60 J. for Payment of the Velv. 47. 
351 a for the Payment of the 100 J. enters into a ond of 2901. toge- 


ther. 's with B. for e S * a true Debt hy! wot. due from B. to C. 


eee 307.2 5. Of thei bench ibn each other. a ; 5 | *Þ age 70 


4 * 
5 ed 4 


like one * the RE pays s all the Bond, yet the Obligee i. is not com- 


pellable hy Law to aſſign the Bond to him, but the Surety? $ Remedy muſt | 
MEN in 9 eee * 8 (3) Or per- 
281118 | | haps he may have Remedy by Writ De re, ndl. Lev. 72. 


| 2 on this dies that there is a Remedy in Eatiey, it Hath: been 
adjydged, that if A. cogerher with B. is bound to C. for the proper Debt vf Sid. 8g. 
B. Ec. and A. pays the Money, and B. dies, and makes D. his Executor, Lev. 71. 

and D. in Conſideration that 5 will forbear to ſue him till ſuch a Time, Seve ang . 


aſſumes and promiſes to repay him „ this Conſideration i 1s good, though D. Rol. 
was liable in ny only F. 5 gh D. Rol. Rep. 


27. S. P. 7 
Croke. 
+4 7 not. P. Hiable at La as Executor, for Money you 5 Plaintiff, for by Uſe of Teſtator t<- 
Ten! t ſee 7 Re on or ſaying he was not. 


oy 100 it is bel clearly, i in * tha one 3 may com 1 another Chan. Ca. 
iN TE towards bo ment bu a Den for 12 * . Jointly Chan. Nep. 
Sl. "® 34, 120, ws 
** AV | | | 
S Therefore i it hath been held, that if the Obligee ſue in Ce thi 2 Your, 348 
Executor of one ON gor to diſcover Aſſets, he muſt make all the Obli ar 
Parties, that the e may be equal; but it is made a Quzre, whether he 
wa hot ſue the Pihepl, and leave out them which are bound only as 
etles. Is 1% . 
ut it is held, that if a e be had at Law againſt one Obligor, 2 Vent. 348, 
| jou may ſue the Executor of him alone, to diſcover Aſſets, becauſe the 
ond is drowned in the. Aſſets. | | 
3.41. the Erincipal in a Bond, e arrested, gives Bail, and Judgment i is OE, 608, 
had àagainſt the Bail, and the Sureties are afterwards ſued on the original Pap ver. 
Bond, and are obliged to pay the Money ; the Sureties ſhall have the Judg- Nane. 
ment againſt the Bail aſſigned to them, in order to reimburſe them what 
they had paid, with Intereſt and Cofts; and the Sureties in the original 


Bond are not to be ne for the Bail ſtands in the Place ot the | 
Principal. 


18100 


7 3 


«© + & — 


E) Df 


n 


\ g 2 12 
„ ie e e w ke . i 


, p 


0 Ot "phe" Condition ind Conſideration. of 
0 pan the Dbligatton : And herein, 


1. of poſiible and impoſible Conditions. 


- — <q. © 
: 2 # Ht] ”'% 58 0 


ONT Ds, as hath keen obſetved, are either fingle, as. «for 4 bah 

B of a certain Sum of Money, or with 4 Condition annexed, that under : 

a certain Penalty, mentioned in the Bond, the Obligor ſhall perform ſuch 

and ſoch Acts, pay double the Sum, i 'be neglects to pay the principal 

Co. Lit. 206. Sum by ſuch a Day, Sc. and herein we muſt take Notice, as to ſuch Con- 
Savil gs, ditions being poffible or impoſſible, that if the Condition of a Bond be im- 
2 Leon. 189. poſſible at the Time of the making thereof; as for the Obligor to ga to 


Rol. Abr. 420. Rome the next Day, the Bond is lingle, being the ſame as if there were no 
Condition at all. 


— * — ang = — — — 
—— re =o — 4 - — - 
— N— 
— —— —⏑—¹A — — 
— — ä Cn = — mngpe 0 K . 2 — = 
— ——— - 
—— — - —— — 


U 
N 
I 
7 k 
1 


—— ee 


— 
— 


— f — — 
—— 2 


2 ͤ— ——̃ ——————ꝛ«—«—ĩʒ?ÿ W 2227 — 
= = — — 


PER FP 


4 — 
8 8 „ oem 3 


— — Ea 
- KY AE r 
— 


— 
* ner ” 
— ages te” a 


33 
n 
— — 


— 2 
. ILL” 2 FLEA; PIT 
—_ - 4 
- „ — - - — - —_— 


I os REES — I x a Va 
2 — 


| page 702 So if the Condition be, quod debet plaere cras, this is a good Condkion; 
N Rol. Abr. for though the Obligor is not certain thereof, yet if he will take this upon 
i 420. eee and run the Hazard, he may at his Peril, 3 for this is not 3 
; : of itſe | 


Rol.Abr.420. So, for the ſame Reaſon, if the Condition be, that the Pope n be at 
. Meſtminſtor To- morrow, this is a good Coddition; ENT 

Rot. Abr. So if the Condition of an Obligation be, that the Obligor ſhall affigh to 
419. the Obligee a Commiſſion of Bankruptcy ; this is an impoſſible Condition, 
TID and therefore void, and the Obligation ſingle, for it is impoſſible to aſſign 
| | we Commiſſion, | 
Savil 96. So if the Condition of an Obligation be to ſuſtain and maintain a Houſe | 
T's 50 4. in ſufficient Repairs, and ſo to leave it at the End of the Term; if at the 
319 £175” Time of the Entry into th Bond, the Timber was ſo rotten that it was im- 


- rd 189 .poſſidle to ſuſtain and maintain it in Repairs, yet the pon, ener is s good; i 
8. C. adjudg- 
ed, N tied by his o own Act; but che — never binds Men to Impoſibilities, 
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Co. Lit. 206. But if the Condition of a Bond i is poſſible at the Time of makings.” but 

hay before it can be performed becames impoſſible by the Act of God, of the 
L.au, or of the Obligee, the Obligation is ſaved. 

Salk. 170. But it hath been adjudged, that if the Condition of an Obligation be, 

r. 2. that the Obligor ſhall Walke the Obligee a Leaſe for Life by ſuch a Day, or 

| pay him 100 J. and the Obligee die before the Day, that his Executor ſhall 


(a) 5 ; Co. 21, have the 1001. and the Ground of (a) ee 5 Aren was er by. Ti Ker 
Where it is C. * $0 be univerſal, | | 
| held, that if | OY | 
the Condition of an Obbzation conſiſts of t two Parts in the Dijungive, both poſſible . at the Time: of the 
making, and one of them becomes impoſſible by the Act of God; the Obligor is not bound to perform 
the other; the Condition being inſerted for the Benefit of the Obligor, and he having it in his Election 


to perform which he pleaſes; Q wide Rag. 37 5 where likewiſe this e 1 donn; in Ger. ori 
Caſe ſeems to be a little ſhaken. 


. Abr. Ed. 18. S0 whos the Condition of a Bond was to ſettle: certain Landy'i in | ak Aa 
2 ver. Manor by ſuch a Day, and the Obligor died before the Day, though che 
lard, Bond was ſaved at ere hr tap Rm an 1 'Encoutha in W 
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| 2 OL $74 25 | 5 n 3 
SP 2. . Of repugnant Conditions, dig it Tet; bart 28h; 
| FS „ 43 975 Hagel 
2 Saund. 78. 11 the Condition of an Obligation be made in his pay vx. 'The 
rw + cu Condition of 1 285 is ſuch, that if the . Hall appear coram 
9 * 0 Dom- 


| Dbligazons, 


Dom! Race apud — Juch a Day, ad 1 reſpaiidend”, rz lber Keb. 6g. 
the Gondition af this Obligation: fball;he vill, ar elſe the: fame" ſhall be in full 1 
Force and Virtue; this is a good Condition ; for th Senſe is perfect without 1 77 4 


aur 7, 
theſe laſt Words, and they” hall, be  teghitnd for _ preps min e 1 
nancy. 28 2% 


4 * f 7166 108 "ow 


If the Seine of un Obligatien be, * is: the -Obliger thovid dit Jon. 180. 
without Iſſue, that then if he, by his laſt Will or otherwiſe in his Lifel Palm. 55 2. 
time, ſhall lawfully aſſigu and convey certain Lands to the Obliget and his Eten ver. 

Heirs, that then the Obligation ſhall be void, c. this Conditibn is not 3 4 
repugnant, but ſhall be conſtrued: according to the Intention: of. _ Furie exo rd 
to be collected out of the Words of:the: Condition. 

If an Obligation is conditipned for the Payment of 71. by 2 $. per Week, | g 
till 5 J. is paid 4 and that if he fails of Payment of the 2 5. at any of che „ 

Days on which it ought to be paid, that che Obligation ſhall be void, r 
elſe remain in Force; this Condition ſhall be taken diſtributively, reddende, 1: 
 finoula fin fingulis, viz, "that if he pays the 7. the Obligation ſhall be void, 
bur that if he fails in Payment of the 25: at any of the Days, it ſhall be in p 
full Force; for the Obligation ſhall not be taken to be of no Effect, if by «Page 703 
| ® any Means it may be made good; and accatdingly adjudged upen Demur- 77;,, jk 
rer to the Defendant's Plea, that he did not pay 25. at one of the Days. _ Altep.. 


Ruy m. 66. 8 
8. C. adjudged; ; W the Condition is ſenſeleſs, abs therefote 10 Obligation is flagle/' | Sid. 10F, 


S. C. adjudged ; and that the W was ſing le, and the Condition n 111 void, Keb. 3 56, 
415, 45%. I. of a? "pe +, 
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So in Debt on à Bond for MY Data gig FRY. of the Gol : Selk. 7h 
tion, which was, Whereas the Defendant is truly indebted. co the Plaintiff Fl. 7 
in 507. now the Condition is ſuch, that if the Defendant do not pay the Ware 1, regen 
faid 501, on or upon, &c. then the Obligation to be void, &c. and pleads, 
that he did not pay the ſaid 507. The Plaintiff demurred; and had Judg- 
ment; for when the Condition recires a Debt; and after 1 52 L 


not to rr it, it is in that (4) rep unt Vord; - ; ' (4) That it b 


| te 
Miſtakes in Conditions of Bonds, 2 Show, gre} * 155 l, Wg 
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3. | Oblewfol and oolawful Conditions. %1 x yea Wi 


e e eee ee b 
| perform a Covenant not to play at Cards, Dice, not to be Surety, &:. but bis, 0 go 


tion 20. 


a Condition againſt Law, or ſuch as oblig geb Perſon to the Performance of a Co. Lit. 206. 


Thing which is Malm in fe, or obliges him to omit — n ket what is beit 18g. | 
his Dory; or encourages fn in the Commiſion of an evil A 1 is void: Þ us. | 
Alſo it is (c) ſaid, that, by the Law of Nature, all uſeleſs Aker ements att Hb embers 
void, as not to waſh one's Hands, &c. being for no Body's Advantage. euer there can 


a Way 
found ont to perform the Condition, withoar 220 255. 15 R 7. god. Perk, 
778. Hob. 12. Det Eliz. 705. (% Puffende Fur. N at. ib, 5. c. 2. 3 


A ITY with Condition 10 rob or kil-F; 6; is. void z bats Feoffivient On- Oo. Bit. 206. 


like Condition is good, and veſts the Eſtate abſolutely in the Feoffee; arid Nen: Abr. 

the Reaſon of 1 is, leſt the Party ſhould have any Temptation 9 

to do the Act, the Law ſecures to him the Poſſeſſion of the Land, without 
performing the Condition, and in the other: frees hirn from the Penalty 3 

the Bond; ſo that the Law has the ſame Ea in View in making the Feoffs R 


_ gu and the Se b vin the-Provention of ne Fat 4 (4, ſo 1 is : 
74 03 20 al 


b | o be an 
* Offence punittable i the Party who takes ſuch Bond. 2 Vent. 109. 
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05. 
Debjen ver. 


that a Man 


rer, after two Arguments by the whole Court of 


488 2 hands — T3 at. & 8 3 9 * * 
1 
- ö 


Cro. Eliz. ff the Condition of an Obligation be, that the Obligor ſhall be always 
ready to give Evidence and to teſtify the Truth, in any of the King's Courts, 
ce, ad. in all Things which ſnall be demanded of him, and that he ſhall not hurt, 
judged. endanger or moleſt the Obligee in his Lands or Goods, relatione ulictjus rei; 
' © this is a good Condition, and not againſt Law; for as to the firſt Part; if he 
had not been obliged therero; he had been compellable by Law; and by the 

laſt Part it ſhall be intended, that he ſhall not hurt tortiouſſy, but not to 

reſtrain him from purſuing the Obligee for Felony, or other juſt Cauſe. 


2 
— 


| Vent, 19. But if A. is impriſoned for Felony, and B. bound by 'Recognizance to 


Maſon ver. proſecute him; if B. after gives Bond to C. conditioned, that B. will not 


Watkins give Evidence againſt A. the Condition is againſt Law, and the Bond void. 
18 Ed. 4. 28. 


So a Condition to do a Thing that will be Maintenance is void; 
Rol. Abr. re, i” lave haccaleſs from ſuch'an Appeal of Robbery as B. hath againſt 
Carter 229. Allen 60. 8. Pot ::: lf 1 STOR A rote MENS 
Rot. Rev. - If the Condition of an Obligation be, not to ſell the Apparel of the 
3 4 I Wife, this is good; though it was objected it was againſt Law; (a) bedauſe 
55 A Bond againſt the Liberty of the Huſband, ©” e eee 
ſhall not plough his Land, or that a Man er go out of his Houſe, are ſaid to be void 3 becauſe a 


Man muſt ſerve the King, and do his Duty with his Liberty and Labour. 7 E. 3.64. March 191. 


* Page 704 80 if a Man gives Bond to a Stranger, conditioned for the ( ) Payment 


Rol. Rep. of 20/. yearly to his Wife, this is good. 


Co. Lit. 206. (5) But a Condition to enfeoff che Wife is void, becauſe againſt © Mit m Tow. 


Co. Lit, 206. 


Rol. Abr. If a Parſon on his being preſented to a Living, gives Bond conditioned 
8 7. to reſign; ſuch Condition may be lawful, and not againſt 31 Ekz. cap. 6. of 
e Simony; as if the (c) Condition be to reſtrain. the Incumbent from Non- 


— reſidence, a vicious Life, or that he ſhall reſign when the Patron's Son, 


Lit. Rep. 135. Kinſman or Friend, become qualified to take the Living. 


Hutt. 111. | | 

Jon. 220. 2 Keb. 445. Sid. 389. Raym. 175 Comp. Incumb. 40, 41. (e) So a Bond conditioned 
for the Payment of Money to the Son of the laſt. Incumbent, ſo long as he ſhould continue a Student in 
Cambridge unpreferred, &c, is good. Noy 142.——80 where a Patron took a Bond from his Preſentee 
to pay 5. yearly to the Wife and Children of the laſt Incumbent ; Earl of Sees Caſe, cited by Fofter 
Judge. Noy 142.-———Bpt per Comp. Incumh. 39, theſe charitable Reſolutions, if any ſuch there 
were, do not ſeem to be LW .  .....; „„ RE OT OTTER 


2 1] IEEE, 
x 4% ” «a % * # 7 
wy 41 a 7 * 


| A itz 1 IF CCC = OR; . 
Comp. In- But if the Condition be for a Leaſe of the Glebe or Tithes, or a Sum of 
cumb. 39. - Money; this is clearly Simony within the Statute, and therefore the Condi- 
Comb. 394, tion void, being againſt Laco Ho» 7 
Condition muſt be averred to have been entered into for a Simoniacal Purpoſe, vide Cro. Jac. 274. Hutt. 
110. Moor 64.—— And where NN Averment may be, that the Obligation was made for a Matter 
againſt Law. Leon. 73, 203. Godb 29 Mbor ys tr. ee 


\ TE; Bow 


—— 


t See the Caſe of Collins v. Blantern, 2 Wilſ. 341 — Condition of Bond to indemnify againſl a Note. 
lea, the Note given as a Conſideration to n à Proſecution for Perjury, adjudged on Demur- 


. LA 1 
3 4 FITS 


Alſo it hath been ruled ig Equity, that where à Bond of Reſignation is 


2 Chan. Ca. general, a8 dp reſign upon Requeſt, ſome ſpecial Reaſon muſt be ſnewn to 


399+ ... require a Reſigaation; for though ſuch Bond may, in Strictneſs of Law; 
Vern. 131, fedute a Heligaanan' 110 | & may, i of Law 
411. 490 5 be goo d, yer if chey are made an ill Uſe of, as to extort Money from | 
nd e DelieD bet, een e | 
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ns 


the 


— ——ä— — — #4 8 _” 2 
— 


Obligations 
* 1 : 


the Incumbent, Sc. Equity will grant a (a) perpetual Injunction againſt 
them. 4 4 g "1 | \ x * "I 6 , * 1 k d 3 4 : 1 , ? . N * 4 * . F4 Preced. Chan, 
2 | yy : 8 8 Ta anda OS 
(a) ary the Ordinary may refuſe to accept df a Reſignation made by the Reſtraint of ſuch Bonds, Comp. 
i ncum 31. 0 : 741 od 5 I 1245 4 "I. © 1 301 141 EY ; if * 


4 3 „ 


- If the Sheriff of a County make B. his Under- Sheriff, and takes 4 Bond Rol. Abr. 
or Covenant from him, that he will not ſerve Executions above 200. with- 4. 
out his ſpecial Warrant; this is a void Covenant, becauſe it is againſt: Law Hobs 18. 


« | * 5 , e M i 

and Juſtice ; in as much as, when he is made Under- Sheriff, he Is liable by Godb. 2 w 
the Law to execute all Proceſs, as well as the Sheriff is. Brownl. 6g, 
> 4\FA1 $4 # & Lp 2 f 92910 ? : 


eos „„ 4 2 e 1 Nennen 03-2: 210 1 Oy 41 2 Brownl, 
But if an Under-Sheriff covenants with the High-Sheriff, to diſcharge 22. 
and ſave him harmleſs from all-Eſcapes of Priſoners arreſted by the Under- 2 12713. 
Sheriff, or any by him appointed; this is a good Covenant 3 for ſince the Godb om 8. 
High-Sheriff transfers his Authority, it is but reaſonable he ſhould take Se- Brownl. 65. 
curity for the faithful Execution of it; and there is nothing intended againſt * 
Law, but rather to prevent than connive at Eſcapes. 3 
If 4. being a Cuſtom-tiouſe Officer by Patent, makes B. his Deputy, Cr Elis. 
and covenants inter alia to ſurrender the old Patent, and procure a new one ry „ 
to B. and himſelf before a Day, and that if B. dies before A. that 14; ſhall ver: CGI. 
pay 3000. to the Executors of B. and gives Bond for” the Performance 2 And. 553. 
thereof; admitting theſe Covenants void (5) per 5 Ed. 6. cup. 16. the — C. adjadg- 
whole Bond is void, though ſome of the Covenants are not void or illegal. the Gels. . 
entire Act and Deed of the Party, 3 Co. 8 2. S. C. cited, (5) 80 where a Sheriff takes a Bond for 2 
Point againſt 23 H. 6. c. 9. and alſo for « juſt Debt; the Whole Bond is void, according to the Letter of 
the Statute; for a Statute is a ſtriet Lay but the Common Law divides according to common Reaſon, 
and having made that void which is againſt Law, lets the reſt Stand, Hob, 14. Moor 8 56. pl. 1175, 
Godb. 213. 10 Co. 100. Lateh 143. Mod. 35. 2 Brown, 282,, Vent. 237. Carter 230. 
As to Bonds entered into in Reſtraint of Trade, it ſeems to have been * Page 705 
always Kae bark been frequently adjudged, that a Bond, rcftrain- C.. liz.” © 
ing Trade iff general; as that à Per 1 ſhall not folfow ſuch a Trade in any * 
Part of the Kingdom, is yoig3 the Reaſons wheteof are, that ſuc Bond - * 14.51. 
tends to a Monopoly, and is againſt the Public Good; deprives the Party 1 75 hae 
of his Means of Livelihood; enables Maſters to lay Hardſhips upon their 2 Leon, 210. 
Servants, Apprenties, Gel tends to Oppreffion ;”and' is attended with im- 3 Leon. 217. 
mediate and apparent Damage to the one Side, only to free the other from & — 191. 
the Fear of a diſtant Damage that may or may not happen: But it ſeems to And these 
be now agreed, that a Condition reſtraining Trade in a particular Place, if faidby 4nder- 
done faitly, and upon a good and lawful Conſideration, and with no ill In-, that he 
tention, is good. Alſo it ſeems to be now ſettled; that there is no (c) Dif- Een ne nl 
ference between a Bond and a Promiſe in theſe” Caſes, viz. That a Bond that he x32] | 
ſhould be void, and a Promiſe good; but that the true Diſtinction in theſe not go to 
Contracts, whether by Bond, Covenant or Promiſe, is berween thoſe entered Church, _ 
into upon a juſt, fair and reaſonable Conſideration, and thoſe entered into 3 Th 241. 
upon no Conſideration, or a vitious one; that the former will be good, the (c) The Dif- 


| '- ference for- 
5 R meily held 

ou. BOB DRUID 6 #863 ore. at AOL WO... Sac ores was, that in 
Covenant or Promiſe, all being to be recovered in Damages; the Jury may aſſeſs them in regard to the 
Conſideration ; but otherwiſe of a Bond, becauſe then the whole Sum muit be recovered, be the Damages 
or Conſideration, neyer fo ſmall, 3 Lev, 242. | 


latter void. 


y 0 


. ginn 197524 Fh r ono ono ö 

And therefore where A. and B̃. living in the ſame; Town, and being both Cro.Jac. 596. 
Mercers, A. deſited B. to buy his old Goods, which B. did, at ſuch a Price, e 
upon Condition, that he would not follow bis Trade within the ſaid Town ; , Rol. Rep. 
and this was held a lawful Contract; 1½, Becauſe it was a voluntary Re- 201, Jolle 
ſtraint, and the Rule is volenti non fit injuria. 2dly, That it was made ver. Bride. 
* wh | | | 8 upon 
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Sunne. 
upon: a valuable Confideratio, the Uſ of his Trade being ehinipentate 1 
the Price given him for his old Goods. 3dly, That the Agreement was 
neither. Malum in ſe, nor Malum probibitum. athly, That. a Map may bind 
\ \ himſelf n not to live in ſuch a Place, and by Conſequence not to trade there. 
84550 That theſe Kind of Bonds are very frequent in London. 

c. no where the Cqnditlen of a Bond was, that whereas A. bad takenithe 

and Eg. 25, Shap of-B. who was a Baker, for the [Fermi of ſo many Years, 20d had 

$5, 1505 He. given, B. ſo much Money for it, the Condition of the Obligation was:ſuch, 

2 thaß if, during the Tera aforeſaid, B. ſhould not exerciſe the Trade of a 


(e) S0 of a Baker within the (4), Pariſh where the Shop was, that then the Bond ſhould 
Street, _ be void, otherwiſe to en in full Fates and this was held a good 
Comb. 122. Bond. e In 


Show, 2. If Ne a Rood is, wa the Qblige tall nar 4 cook any Shreps- 


| Hol: 674 "6 Trottets of any Perſon of vhom the Obligee had or ſhould buy, nor above 


pl, 1. ſuch a Quantity 3; chit. 2 e e in traint of Texte, and ee to 
Thompſon ver. A Mopppolys p. 35 51 0 001571 [ 7 1716 
Haren fo 107 £[; ro 31:3 | 


A Bond conditioned. 39 fave the Plaintiff hanmile appt all EC es, 
3 Tily. which he had, ſuffered, as; Warden of the. Filer. Priſon, was held al eas 
' Salk: 653. herein the Court took che Diverſity, that 2 Bond to ſave; harmleſs — | 
5b fature.+ Eſcapes would be pid, otherwiſe of a.Bond-co-ſave harmleſs again} 
8, but pox % paſt Eſcapes ; and that thaugh it were-galawful to ſuffer them, yer one 
5 "May nota. ; contract to e One Ty a Heaalty already Aneutred againſt 
l be . LAW, 
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bers. l Of the weeach and Performance of te 
Condition oł an Obligation : And: rein, | 


42 21 4 IC 


Ce, DE es 1. What nli'e' a Beach or affcient Pao. 


a 


: 2 vino ah: 
Bro. a Nibe Performance of the 3 of an. Qbligativs, the 83 
f * the Parties is chieſſy to he regasded s and therefore a Performance in (+) 


Ko 46. Subſtance is ſufficient, though it differ id Words or ſome immaterial Ciro 
6. cumſtance; as if one be hound. to deliver da Teſtament of the Teſtator, if 


9 r- he plrad chat he had ey Literat Tgtamentarias, it is ſufficient, - 
oun 


Obligation to wats the 'Oblig ee e che third Part 10 bis 7 3. oikitg Nin and two oben, 5. ſeems 
a good N » Show: 6g. pl. 54. 1 5 2 | 


een 1 10 
; H. z 1 


Ked. 7 39- If the Condition of an Obligation be to o procure a lanfol Pied this 
muſt be by a Releaſe, or ſome Diſcharge that 1 in nen and not by 150 
quittance, which is but Exid enge. 


| Bok, 304 It che Condition of an Obligation be, abate ſhall ner beaiding and aldi 


Rol. Abr. ing to E. in any Action to be proſecutet agxinſt L. the Obligee, and after 

429. the Obligor joins in a Writ of Error with E, and another againſt L. upon a 

I uadgment in Freſpaſs ayinſt them three, Which is apparently erroneous ; « 

this is not any Breach of the Condition; for this is not properly an Action, 

h but a Suit to diſcharge himſelf of : a om J A in Nene they oughe 
Wl: all to join. | 0 
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Obligations. 
If the Condition of an Obligation be, that the Party ſhall not continue ng Jad. zig 
ſuch an Action, and he by his (5) Attorney, but without his Privity, con- 3 


Sy 


; R A 2 Rol. Rep. 
tinues; this is ſaid to be no Breach of the Condition. 63. by N 

| | | | | | Judges a- 
gainſt one, who ſaid, that the Act of the Attorney was his own Act f. (5) So if a Man lecſe Land; 


upon Condition that the Leſſee ſhall not do Waſte, and after a Stranger does Waſte; yet this is not any 


Forfeiture, becauſe a Condition ſhall be taken ſtrictly. Rol. Abr. 428. Leon. 64. 4 Leon. 39. 


— 


t Which ſeems reaſonable, becauſe the Attorney, not havin 
nal Authority, which ſhould have been countermanded. 


g received Notice, ated under his origi · 
If the Party, who is bound to perform the Condition, diſables himſelf, Co. Lit. 221. 
this is a Breach; as where the Condition is, that the Feoffee ſhall reinfeoff 222. t 
or make a Gift in Tail, Sc. to the Feoffor, and the Feoffee, before he per- Poph. 110. 
forms it, makes a Feoffment or Gift in Tail, or Leale for Life or Years Co. 25. a. 
in præſenti or futuro to another Perſon, or (e) marry or grant a (d) Rent- er e 
Charge, or be bound in a Statute or Recognizance, or become profeſſed in My 1 ey 
all theſe Caſes the Condition is broken; for the Feoffee has either diſabled (e) A Feme 
himſelf ro make any Eſtate, or to make it in the ſame Plight or Freedom in ſole enters 
which he received it, and being once diſabled he is ever diſabled, though his n _ 
Wife ſhould die, or the Rent, Cc. ſhould be diſcharged, or he ſhould be asg, 


ai that ſhe would 
deraigned, Sc. before the Time of the Reconveyance. from Time to 


| | | Time, and at 
all Times upon Requeſt, do all ſuck Acts for the aſſuring of Lands, &c. at the Charge of the Obligee, 


and after marries ; and whether this was a Breach, Hard. 463. dubitatur ; it was. ſaid, that by the Mar- 
riage her Huſband had a Poſſibility of being Tenant by the Curteſy, and that now an Aſſurance could not 


be made without Fine, and ſo the Obligee muſt be at greater Charge than intended ||. (d) Though 


the Grantee brings a Writ of Annuity, by which the Land is diſcharged ab initio. Co. Lit. 222. a. 


1 
2 


— 


I But if the Huſband will not join in che Aſfarance, he and his Wife may be ſued on the Bond: and 
if the Huſband will join, he ought to bear the extra Expence. . 


If A. is bound to B. in an (e) Obligation, conditioned that A. ſhall de- Cro. Eliz. 5. 
liver to B. before ſuch a Day, an Obligation, in which B. is bound to A. Moor 70g. 
if A. ſues B. upon the Obligation, and recovers, and after before the Day N 177. 
delivers it to B. this is no Performance of the Condition; for, notwithſtand- / Lik? Point 
ing the Delivery of the Obligation, he may take Benefit of the Judgment, 


in Caſe of a 
and ſo the Intent of the Condition is not performed. Covenant. 


Sid. 48. : 


Raym. 25. Keb. 103.80 in Caſe of a Promiſe. Rol. Abr. 448. 


* If A. being a common Brewer, covenants that B. ſhall have ſeven Parts * Page 507 
of all his Grains made in his Brewhouſe for ſeven Years, and after 4. puts Raym. 464. 
in great Quantities of Hops into his Malt, of which the Grains were made, 2,39": 191. 


by Means whereof the Grains were ſpoiled ; this is a Breach, becauſe in all ORE ors 


<p « He g Goodland. 
Contracts the Intention of the Parties is to be conſidered ; and here it was 


the Intention of the Parties, that B. ſhould have the Grains pure, and in ſuch - 
a Manner as to be uſeful to his Cattle. | 


So if a Perſon covenant to deliver fo many Yards of Cloth, and he cut it Rayw. 464 
in Pieces, and then deliver it, this is a Breach ; for the Law regards the | 


(Y real and faithful Performance of Contracts, and diſcountenances all ſuch 
Acts as are done in fraudem Legis +. | | (f) Therefote 
135 | If if the Condi- 


: 5 eee no | e tion of a Bond 
be to pay 501. though it is not ſaid of Money, yet it muſt be ſo intended, and the Obligee cannot tender 


fifty Pounds Weight of Stone. Sid. 151. ſaid by Twwi/Yer, that he remembered it to have been fo ad- 
judged. But if a Man covenants that his Son, then infra Annos nubiles, ſhall marry the Daughter of 


B. before ſuch a Day, and he marries her accordingly, but at the Age of Conſent diſagrees to the Mar- 


riage, yet is the Covenant performed; for it was a Marriage, though ſubje& to be defeated by Diſagree- 


ment, and no other could be had within the Time. Owen. 25. adjudged, 
Vor. III. 9 P 
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+ So where a Fenant 
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Obligattons. 


— 4 


Cro. Eliz. - Ik one be obliged to aſſure 20 Actts of Land, the Acres ſhall be ac- 
475» 665. counted according to the Eſtimation of the County where the Land lies, 
Pork. 4 and not according to the Meaſure limited by the Statute. | 9 5 
1 b. If one is bound to make to another a ſure; ſufficient and lawful Eſtate in 
5 Co. 23. ® certain Lands, by the Advice of J. S. if he makes an Eſtate to him actord- 
ing to the Advice of F. S. though it be inſufficient, and not a lawful Eſtate, 
yet is he excuſed from the Obligation, | | | 
2 Rol. Rep. If by the Condition of an Obligation, the Obligor is to deliver aReleaſe 
23. to the Obligee, it is not enough to ſay, that it was writ, and wax affixed to 
it, and that he was ready to ſeal and deliver it, and that the Obligee refuſed 
to accept, Sc. but he ought to have done all that was in his Power, and 
ought to have put his Seal to it. Rot | | 
Cro. Elizz ff A. and B. are bound in 607, to C. and 4. binds himſelf in another 
|=. 1 Obligation to B. upon Condition to acquit, diſcharge and ſave harmleſs the 


Bol. Abr. faid B. from the ſaid Obligation, and after C. ſues B. upon the Obligation? | 


432. Bor- of 60 l. and hath Judgment againſt him upon nibil dicit, and after before 
wright ver. Execution ſued, A. delivers to B. the 651, for which, &c. yet his Obliga- 
mark tion is forfeited for he hath not acquitted B. as he ought, for he is damni- 
350. Cro. fied by the Suit and (5) Judgment, by which his Lands, Goods and Body 
Car. 350. Are ſubjected to an Execution. ILY | 

like Point, | | 1 | 
(5) So in Caſe 4. aſſumes to ſave B. harmleſs from a Recognzance entered into by B. for the Appearance 
of A. if A. doth not appear, this is a Breach; for the Recognizance being forfeited, though not ſued, 

he is ſubjected to be ſued thereupon, Yelv, 287. & wide Brownl. 24. | | 


OED 24. So if the Condition of an Obligation be, that whereas the Obligee be- 
roughron came bound for the Obligor in 2001. for the Payment of 1007. to J. 8. ir 
_— therefore the Obligor ſhall ſaveand keep harmleſs the Obligee from all Suits 
Is. Grants, Demands, touching and concerning the ſaid Bond of 200 J. then 
3 Bulf. 233. this Obligation to be void; arid at the Day of Payment of the 10017. the 
Vent. 26. Obligee comes to the Place where the 100. is to be paid, and perceiving 
8. P. no Body there preſent to pay the 1001. for the Obligor, he to ſave the Pe- 
| nalty pays it; the Counterbond is forfeited z for the Payment of the 100 J. 

is a Damage and Harm, and if he had not paid it, greater Harm would have 

Y enſued, and it is not neceſſary the Obliget ſhould be ſued. = 88 
3 Keb. 336. In Debt upon an Obligation, conditiofied to ſave the Plaintiff harmleſs 
Vent. 251. from an Obligation, in which he was Surety for the Payment of ſuch a 
— ans Sum ſuch a Day ; the Defendant pleads Non damnificaths ; Plaintiff replies, 
that the Defendant had not paid the Sum at the Day of Payment; De- 
fendant rejoins, that he had tendered the Money at the Day, which was re- 
| _ fuſed ; abſque hoc, that the Plaintiff is onerabilis to the ſaid Obligation, and 
page 708 * on Demutrer it was adjudged for the Plaintiff, though it was objected, 
ftthat the bare Forfeiture of the Obligation, and the Fear of an Arreſt, was no 


Damnification, unleſs Proceſs were Ted our. 


2. Where there are disjunctive Conditions, how to be petformed. 


2 Rol. Abr. Where the Condition iz in the Codjundtive, regularly both Parts muſt be 
440 performed; yet, to ſupply the Intention of the Parties, it is held, that if a 


- a v7 . 


% 8 * « % BED. # * 1 - „ „ 44 
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covenanted to leave, at the End of the Term, ſo many Acres of Hop-land, and having, during the 
Term, planted ſeveral Acres with Hops, and the Hop-land, in the Whole, amounting to many more 
Acres than contained in the Covenant, and having, towards the End of the Term, quarrelled with the 
Landlotd, the Leſſee, from Motives of Revenge, grubbed the Hop- land in Patches, and left in Patches 
to the Amount of the Number of Acres (| peel the Covenant, yet this was elearly held a Breach, for 
it was contrary to the true Meaning of the Covenant, the original Intention of the Parties, and in fras- 


den ligii. | | 5 
3 Condition 


* 


. at a 8 


15 ' 
8 * 2 — 2 — — = — 


Condition in the Conjunctive be not poſſible to be performed, it ſhall be Owen 52. 
taken in the Disjunctive; as if the Condition be, that he and his Executors Eeon. 74. 

ſhall do ſuch a Thing, this is in the Disjunctive, becauſe he cannot have an „ 
Executor in his Life- time; ſo if the Condition be, that he and his Aſſigns 

| 2 ſel] certain Goods, this is in the Disjunctive, becauſe both cannot 

0 it. | 8 

If the Condition of an Obligation be, that if the Obligor, within ſix Mod. 265. 
Months after the Death of B. ſhall aſſure a Rent of 20 J. yeatly to C. as the 2 Mod. 200: 
Counſel of C. ſhall adviſe, at the Coſts. and Charges of C. if C. require the 2 1 
ſame; or if the Obligor ſhall not grant the Rent, if then he ſhall pay to C. ar 
300 l. the Obligation ſhall be void, and B. dies, and C. renders no Grant 
of the Rent within the Time, the Obligee is. not bound to pay the 300 J. 
by three Judges againſt one, who ſaid the Condition is not disjunctive, till 
Requeſt to ſeal a Deed of Annuity, and that therefore the Obligor ought to 
pay the 3oo /. 1 | ** =_ 3 | 

If the Condition of an Obligation be to pay 30 J. or 20 Kine, within a Leon. 69. 
Month after the Death of K. at the Election of the Obligee, he muſt at his Moor 241. pl. 
Peril make his Election within the Time limited, for the. Obligor is not 377+ 
bound to tender both ; bur in ſuch Caſe, or where the Condition is to pay 
ſuch a Day 10/7. in Gold or Silver at the Election of the Obligee, if he does 
not make his Election before the Day, yer the Duty remains payable, being 
Parcel of the Penalty. | . 

If the Condition of an Obligation be, that the Obligor ſhall work out 407. 2 Mod. 304. 
at the uſual Prices in Packing, when the Obligee ſhall have Occaſion for Fight ver. 
himſelf or Friends to employ him therein, or otherwiſe ſhall pay 461. if 5 adjudg- 
the Obligee hath no Occaſion to make - uſe of him in Packing, he mult pay 7 | 
the 40 l. V 

If an Obligation be conditioned to pay B. or his Heirs annually 12 J. Cro. Jac. 594. 
at Midſunnmer and Chriſtmas, or to pay him or his Heirs at any of the ſaid 
Feaſts 1507. the Obligor hath Rlection to pay the 12 J. or the 130 l. though 
he may at any Time determine the Payment of the 12 J. by Payment of 
the 150 l. | | | 5 e | | 

If A. covenants with B. that A. or his Son C. or either of them, ſhall 281d. 107. Sit 
work with B. at the grinding and poliſhing of Glaſs, B. paying to each of 7 4 
them ſo much, Cc. and B. requeſts C. to work with him, Fc. if he doth adjud a" | 
not, the Covenant is broken; for B. had the Election to require both, or * 
any ohe of them, to work with him. | 2 

If an Obligation be conditioned to pay Money if a Ship puts to Sea, Lev. 54. 
or the Goods or the Obligor return ſafe, and the Obligor dies before his Sayer ver. 
Return; yet the Money is payable, forall thoſe Things being contingent and 53484 * 
uncertain which of them will happen, the Law ſupplies the Words which Judge 
Hall firſt happen, and forecloſes the Election of the Obligor z and is not like 
the Cate, where a Man is bound to pay Money at Lady-day or Michaetmas, 
and he dies after Lady-day arid before Michazlmas. 

So where the Condition of a Bond was, that the Obligor ſhould bring Vent. 58. 
the Son and Daughter of F. S. at their full Age, to give ſuch Releaſes Bil ver. 
as a third Perſon ſhould require; the Defendant pleads, that the Son is 8 | 
alive and under Age; and on Demurter to this Plea it was held, that he Page 709 
Forer of the Bond was not ſuſpended till they are both of Age; becauſe it 
is to be taken not conj unctively, but reſpectively and diſtributively; for the 
Obligor undertakes, that the Daughter ſhall releaſe at her full Age as well 
as the Son, and if ſhe does not, the Condition is broken. | 
So if one enters into an Obligation or Contract to pay Money, Sc. on Vid Tit. F. 
two ſeveral Contingencies, the Obligee may have an Action of Debt on the ion. 
happening of either of them; for hate beek in, that he ſhall pay at the 


o 
"I *** 


one or the other, mult be taken to have bęen inſerted for the Benefit of the 
Obligee, and the rathet, becauſe every Contract is to be conſtrued moſt 
ſtrongly gainſt the Obligor. 3. By 
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5 Obligations. 


[ HP. 0 


\ 3. By and to whom to be performed. 
9 E. 4. 13. 8 Though regulatly the Condition muſt be performed by, and to thoſe only 
Perk. ſ. 785. who are ſpecified in the Contract; yet if there be no Specification, or it be 
| doubtful who was meant, the Law will conſtrue it according to the Inten- 
(a) Lev. 93. tion of the Parties; as (a) if the Condition of an Obligation be, that the 


 Olsver. Obligor ſhall make all the Linen the Obligee ſhall wear during his Life, the 


Thornhill, ad- Obligee muſt deliver to the Obligor the Cloth of which it is to be made; 

Judged. | for all Contracts are to be interpreted according to the Intent and the Sub- 
ject Matter; and this ſeems the moſt genuine Interpretation in the preſent 
Caſe; eſpecially, as it did not appear that the Obligor was a Sempſtreſs, or 
ſuch Perſon that uſed to make Linen, and find the Materials. 

Lev. 93 So if a Taylor is bound, or, promiſes to make a Suit of Cloaths, the 

per Car”, Obligee ought to deliver him the Cloth; becauſe this is uſual, and not for 

| him to find it. 5 -, 

Lev. 93- But if a Shoemaker is bound to make a Pair of Shoes, he is alſo bound 

per Cur. to find the Leather, becauſe that is uſual. 

2 H. 6. 3. h. If the Condition of an Obligation be to pay a leſs Sum, if my (3) Ser- 

Rol. Abr. vant by my Command tenders it to the Obligee, this is ſufficient. | 


60 80 if a Stranger tenders for, and by the Aﬀent of an Infant above fourteen, Moor 222. pl. 137. fer Car. 


42 E.3.13.b. So if the Condition of an Obligation be to pay 10 J. &c. it is a good 

Rol. Abr. Performance if he pays it to his Attorney, or the Perſon whom he has de- 

Os puted to receive all Money due to him. | 
So if a Bond, conditioned for the Delivery of 40 Pair of Shoes at Holbourn 


2 Mod. 309. Bridge, within a Month to J. S. a common Carrier, for the Uſe of the 


10 Mod. 110, Obligee, and J. S. did not come to London within the Month, but the 


| hn 4 Obligor delivered them to his Porter; and it was adjudged a good Per- 


pl. 7. formance; for that the Delivery to the Man was a Delivery to the Maſter, 
12 Mod. 488, within the Intent of the Condition. 
64. | SY | k 

Ld. Raym. 792. Stra. 480, 505, 653. 


Moor 68. el. If the Condition of an Obligation is to pay 20 J to the Obligee and 
i P* others, the Pariſhioners of D. (c) it may be paid to any two of — 
(e) Where wh; ho | 2 


the Condition is to pay Money to Baron and Feme, it may be pleaded to have been paid to the Baron only. 
Goulſ. 73. vide Sid. 41. | | | 


Hetl. 115. If the Condition of an Obligation be to pay 10 J. per Ann. after the 
Lit. Rep. 156. Death of the Obligee, to the Executors of the Obligee, for the Uſe of his 
Children, and he dies without making any Executors, the Money ſhall be 
paid to his Adminiſtrators. | | | a | 
46.0 Abr. But if a Man be bound in 20 J. upon Condition to pay 10 l. to ſuch 
1. 


Lit. Rep Perſon as the Obligee ſhall name by his laſt Will, and after the Ob- 


"Hob. 9. 73, ligee names no Perſon by his Will, the Obligor is not bound to pay 


- 


Page 710 it to his Executors, becauſe the Condition hath Reference to his Nomi- 


Moor 855. & 


fer Coke, there is a Diverſity, where the Condition is to pay 101. to the Aflignee of the Obligee, and 


where to the Obligee or his Aſſigns; for in the laſt Caſe it veſts as a Duty in the Obligee, and ſhall go 
to his Executors. ed hs wn ad ne e | . 


Rol. Abr, But if the Condition be to leaſe certain Lands for three Lives to the Ob- 
42 5 = ligee or his Aſſigns, and after the Obligee demands a Leaſe to be made to 


373. three Strangers for their Lives, he ought to make it them accordingly, or 


otherwiſe 


otberwiſe the Condition is broken; for here; by the Word Aſigns, is in- 3 Bulſ. 168. 


Time to aſſure the Land fer the Maintenance of a School, and the Party did not do it in 
judged a Dreaeh. Co. 25. b. 9 5 | 


n rere 


1 " 


— 


e 


tended Aſſigns by Nomination; for he cannot have other Alligns, in as Bridg. 39. 
much as the Eſtate is not aſſignable before he hath it. 


4. At what Time to be performed. 


If the Condition of an Obligation be to do a local Act to the Obligee, Co. Lit. 268; 


to which the (a) Concurrence of the Obligor and Obligee is neceflary ; as . 


to make a Feoffment, and no Time is limited, the Obligor hath Time me 2 
during his Life to perform it, if not (5) haſtened by Requelt. | thooeh oh 


| Condition 

is legal, yet, if it may be performed for the Benefit of the Obligee in his Abſence, as the Acknowtedg- 
ment of Satisfaction on Record, c. it ought to be done in convenient Time. Co. Lit. 208. 6 Co. 30; 
b. Hard 10. (6) But when by the Condition the Obligor, Feoffor, Feoffee or Stranger, are to do a 
ſole Act or Labour, which in no Manner concerns the Obligee, Feoffor, 5c. nor their Benefit; as to 
go to Rome, Se. they (hall have Time during Life, and cannot be haſtened by Requeſt, Co. Lit. 208, 
209. b. 6 Co. 31. Leon. 12g. | | 


But when the AR, by the Condition of an Obligation to be done to the 6 Co. 31. 
(e) Obligee, is of its own Nature tranſitory, as Payment of Money, Deli- Co. Lit. 208. 
very of Charters, and the like, and no Time limited, it ought to be per- l. Abr. 


armed in ( ; ; 6. f. 
farmed in (d) convenient Time. | $36. Trend 


(e) So if to be performed to a Stranger. Rol. Abr. 437. () Where the Condition was, 3 
eight Years; ad- 


upon pleading ſoit ad Diem, fuch Payment may be given in Evidence. Cro,Car. 484. 


10. Jac. 435. 


| But after a Breach the Defendant cannax plead his being ready to pay ; 2 Saund. 86, 


as where in Debt on a Bond, conditioned to fave a Pariſh harmleſs con - Sd. 444- 
cerning a Baſtard Child, which the Obligor was forced to Father, he pleads _— - 
non domnificat' ;, they reply that the Child was ready to ſtarve, and that 619. Rithart 
therefare they put it qut to nurſe, which coſt them 47. Defendant rejoins, ver. Hedges. 
that he was ready ta repay the Money, and fave the Pariſh harmleſs ; upan 
this they demurred, and had Judgment, becauſe the Rejoinder is a Depar- 
ture; for the ee d have taken Iſſue upon the Child's being 
ready ta ſtarve; far if the Plaintiffs were once at Expenee about the Child; 
and were actually damnified, the Defendant's. being ready to pay the Mo- 
ney, will not ſave the Condition of the Bond. | | | 

* If che Condition of an Obligation be to do a Thing within a certain # p 
Time, the Obligar may perform it on any Part of the laſt Nay, before Sun- 
ſer, of the Time appointed. | 


age 7r1 
8H. 4. 14, 

| : 1 Blut for his 
wide. Gra. Rlia. 14. Moor 1224 pl, 266. Rol. Abr. 442. 


If the Candition of an Obligstian be to. deliver 10 the Obligee 20 Leon, 10. 
Quarters of Corn, the. "th of February. next following the Date, and the *Judged. 


Year. 


7177 ry 7 If 


next February hath but 28 Days, he is not hound to deliver it till a Leap- 
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ney is not paid according to the Covenant and Promiſe, ſo often is there a Breach of t 


Obligations. 


63 


Cro. Jac. 646. If an Obligation bear Date the iſt of May, and the Condition is to pay 


A 2 2 but a Sum of Money the 15th Day of May next enſuing, this ſhall have Rela- 
a Writ © 


Error being tion to the Day, and not to the Month, ſo as to be payable the 13th Day 


brought, * of May following, and not to 15th of May next come Twelve-· month, being 
Parties com> (a) a Fortnight after the Date. | 
pounded. ' | \ | 


(a) But where being payable the next Day, the Court held, that it ſhould have Relation to the Month. 
Cro. Jac. 677. ; | „5 | 


Rol. Abr. So where an Obligation was made the 17th Day of November, and the 
He Price Condition was to pay 51. the 2 1ſt of November following, and 51. the 2oth 
» LOR, 


2 Rol. Abr. Of December next after, it was held, that the firſt 5 J. ought to be paid the 
251. S. C. 21ſt Day of November next enſuing, and that it referred to the Day, and 
not to the Montt. LION 

Hill. 5 Geo. But it hath been lately adjudged, that a Bond dated 12 May, with Con- 

2. in B. R. dition to pay a certain Sum on the 12th of May next following, ſhould have 

Kettle ver. Relation to the Month, and not to the Day; for it is ſaid, the Month fol- 

na lowing as well as the Day following, which the preſent Month cannot be, 
and therefore the Money not payable before the 13th of May come Twelve- 
month; for theſe Contracts are to be conſtrued ſecundum ſubjectam Mate- 
riam, and the Meaning of the Parties. | 

Co. Li If a Man enters into a/Bill obligatory, for the Payment of ſeveral Sums 

ok Taj? fon af Debt will not lie till the laſt 
292. b of Money at (6) ſeveral Days, an Action of will not lie till the laſt 
3 Co. 22. a. Day is paſt. | Th 2, | ; 9 5 


128. b. 


Cro. Jac, 500. Cro. Car. 241. (3) If to pay 20 l. in Manner following, wiz. 10 l. at one Day, and 
101. at another Day, Debt lies not till after the laſt Day, becauſe one entire Duty; but if a Man binds 
himſelf to pay J. S. 10/. at one Day, and 10 J. at another Day, after the firſt Day Debt lies for 101. be- 
cauſe it is in itſelf a ſeveral Duty. Owen 42.—— 80 if 4. makes a Bill to B. for the Payment of 20 J. 
wiz. 10 J. &c. and hereby covenants and grants with B. that if he makes Default in either of the ſaid 
Payments, that he will then pay what of the Whole ſhall be unpaid ; after Default at the firſt Day, Debt 
lies for the Whole, Leon. 208. adjudged, | "ha 4 6 . 


81 So upon Contract, Debt lies not till all the Days of Payment are paſt 3 
3 Co. ig for where there is but (c) one Contract there can be but one Debt, and con- 


2 


4 Co. 94. ſequently but one Action of Debt for the Recovery of it. ; 


| * TY 
c 


) But if a Recognizance be to pay Money at five ſeveral Days, after the firſt Day of Payment Execution 
lies for the Sum that then ought to be paid; for it is in the Nature of ſeveral Judgments. Co. Lit 292. 
b. And the Law is the ſame of ſuch a Covenant or Promiſe to pay Money, Cc. for as often as the Mo- 


G . he Covenant or Pro- 
miſe, and conſequently ſo often an Action lies, Co. Lit. 292. b. 1 | en 


12 


Hob. 178. Tf a Bill of Debt be brought againſt an Attorney upon three ſeveral 
* Abr. Obligations, and upon Demand of Oyer it appears by the Condition of one 
2 286. Of the Obligations, that the Day of Payment thereof is not yet come; after 
8. C. cited. a Verdict for the Plaintiff, upon Conditions performed, pleaded, and Coſts 
and Damages given, though the Plaintiff cannot have Fodgineir for this 
Obligation, of which the Day of Payment is not'yet come; yet upon 

his Releaſe of Coſts and Damages, he-ſhall have Judgment for the other 

| Obligations. . VVV 

Mich. 7 Seo. If by Bond, Money be payable by Inſtalments, and in ſuch Manner, 
2. Webbv, that the Non- payment of a particular Sum, at a particular Day, makes 
Divile. 4 Forfeiture of the whole Bond; and accordingly, for the Non- payment of 


* Page 712 ſuch Sum, there is a Verdict for the Plaintiff, finding it the Deed of the 


Party; though in Strictneſs the whole Bond is forfeited; yet upon the De- 
fendant's bringing into Court all that the Maſter ſhall hold to be due, and 
letting the Verdict ſtand as a Security for future Payment, the Court will by 
Rule ſtay all further Proceedings om the ſaid Bond rt. 
Vid Statute 8 & 9 W. 3. e. 11. f. 8, poft 717. n. 
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A Obligations. 


5. At what Place to be performed, - 


If by the Condition of the Obligation Money be to be paid to the C. EH. , 
Obligee at or before the 29th of September, at ſuch a Place, it cannot Moor 122. 
be tendered at the Place before the laſt Day, unleſs the Obligee is there | 


Hawley ver. 
ready to receive it; but if the Obligor meet the Obligee at a Place be- Sinp/on, ad- 


fore the Day, he may there- tender it, and the Obligee ought to re- . 
ceive it. Salk. 140. 
If an Obligation be conditioned to be at A. at a certain Day, there to Moor 546. 
chuſe two Arbitrators, to be joined to two others to be choſen by the Ob- AMarſh ver. 
ligee, to arbitrate all Matters between them, he ought to be there in ſuch a Eu. 
Time, that the Arbitrators may be choſen and all ended that Day; and Oro. Eliz. 
therefore his Pleading, that he was there the laſt Inſtant to make his Choice, 549. 8. C. ad- 


l udged, that 
18 not ſufficient. : | the Pies wes 


; k 2 naught; be- 
caufe he ſhewed not what Hour of the Day he came, or how long he continued there, nor tha 8 


| | t his Arbitra- 
tors were preſent there alſo. | | ed | 


If the Condition of an Obligation be to pay a ſmall Sum, and no Place 21Ed. 4. 6. b. 
is limited, he ought to ſeek the Obligee wherever he may be found; but Co. Lit. 210. 


if the Condition be to deliver twenty Quarters of Wheat, or twenty Load . 1 


of Timber, Cc. to the Obligee, the Obligor is not bound to carry the © 


- fam e about and ſeek the Obligee; but the Obligor, before the Day, muſt 


go to the Obligee, and know where he will appoint to receive it, and there 
it muſt be delivered. | 3 5 535 12 

If a Place be limited and agreed on by the Parties where the Condition Rol. Abr. 
is to be performed, the Party, who is to perform it, is not obliged to ſeek 445. 
the Party to whom, Sc. elſewhere; nor is he, to whom it is to be per- 


formed, (a) obliged to accept of the Performance elſewhere. (a) But he 
1 1 we) ma t it 
It another Place, and it is good. Moor y accept i 


If the Condition of an Obligation be to pay 101. at D. ſuch a Day, or 21 E. 4. 52. 


10 l. atS, ſuch a Day, if he tenders it at D. the firſt Day, the Condition Bro. Condition 
is ſaved. 5 | wh wg 174. 


If the Condition of a Bond be to make a Feoffment, it is ſufficient to Co. Lit. 210. 
tender it upon the Land, becauſe the Eſtate muſt paſs by Livery, . b. Ales 24, 
1 | 25. Style 61. 
If the Condition of an Obligation be, to appear coram Juſtitiariis apud Rol. Abr. 
Weſtmonaſterium, he ought to appear in C. B. and not in B. R. for this is 545. Mu/- 
not the Stile of the King's Bench. l e r 
| | 1 . obinſon. 
If a Man is bound to pay 20 J. at any Time during his Life, at a Place Co Lit. 211, 
certain, the Obligor cannot tender the Money at the Place when he will, 1 Dyer 354. 
for then the Obligee ſhould be bound to perpetual Attendance; and there- Heh 170 
fore the Obligor, in reſpect of the Uncertainty of the Time, muſt give 8 Bs. he. d. 
the Obligee Notice, that on ſuch a Day, at the Place limited, he will pay 8 214. 


the Money; and then the Obligee muſt attend there to receive it. 


pl. 
* By the Condition of an Obligation, a Maſter is bound to make his Ap- Id. Raym. 28. 


prentice free, on Requeſt, at the End of ſeven. Years ; and in Debt on this Page 713 


Obligation the Maſter pleads, that ad\finem of the ſaid ſeven Years, or after, * b 
till the Time of Action brought, he was not requeſted; and it was held, Hugh ver. 
that in this Caſe the Requeſt was material, being Part of the Condition; Deaniagton. 
and Holt held, that the Requeſt here ought to have been on the moſt con- 2 Salk. 585. 
, ' . 2 8. C. adj udg- 
| | 275 | vement ed per totam 


* 


367. pl. 502. | 
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venient Time of the laſt Day of the ſeventh Year, and that it wouid come 
Curiam, on a too late the next Day 5 but Powell ipclined, that a Requeſt in a Day or 
Writ of Error two after the ſeven Years would do well. TP 
ofa judgment | | h 
in the E Court for the Plaintiff, and the Judgment there reverſed. 2 Ld. Raym. 1094. 3 Salk. 
309. 1. ; N [ | 1 | ok 10 | 


»% . 


— 


6. What the Obligee muſt do in qrder to intitle him to take Ad- 
vantage of the Breach z and herein of Notice, Requeſt, '&c. 


\ 


Brownl. 13. Herein we muſt take Notice of a Diverſity in the Books between a 
Had 4% Bond for doing a collateral AR and 2 Bond which creates a Duty of itſelf; 
6 Mod. 5 that in the firſt Caſe, Notice gr Requeſt muſt be averred, though nat in the 
: laſt: Alfa, whenever the Condition is to do a Thing when thereunto re- 
quired, or if thereuntg reguized, there the Requeſt is Part of the Condition, 
and to be averred. 4 : | ; | 55 
Iro. Noticei 3. As if the Condition of an Obligation be, to account before ſuch Audi- 
Cro. Jac. 3gt- tors as the Obligee will aſſign; the Obligee, upon his aſſigning Auditors, 
8 Co. 92. b. ought to give Notice to the Obligor ; ſo where a Man is obliged to account 
when he ſhall be thereunto required; there myſt be a reaſanable Time and 
Place appointed upon the Requeſt. . . 
8 E. 4. 15. So if one be bound by Obligation to enfeoff fuch Perſons as the Obligeę 
15 ſhall name; the Obligee is bound to nate the Perſons, and give Notice 
thereof to the Obligor. . : 3 | 
Vent. 35,78. In Debt upon a Bond conditioned to fave harmleſs from twelve Bonds 


* 


Sid. 442. entered into to the King's Majeſty for Cuſtoms; and ſo Debt againſt a 


2 Keb. 529. Under-Sheriff, upon a Bond conditioned to ſave harmleſs the High Sheriff, 
— ver. A ſmall Breach alledged ; reſolved, that it was not requili that the 
| Defendant ſhould have Notice of the Damage, for he mutt ſave harmleſs at 

his Peril. „ | ee | 
Rol. Abr. If the Condition of an Obligation be, to pay a Sum at a certain Day, the 
458. Obligor muſt tender it without any Demand; fo if a Perſon be bound to be 


attendant on another at all Times when he comes to his Manor of D. he is 

bound to take Notice when he comes to his Manor of D. at his Peril. 
5 Alfo, where the Obligor of Covenantor has diſabled himſelf ta perform 
13 45, the Akt, though before Notice and Requeſt were neceſſary, yet hereby are 
pl 619, they diſpenſed with, and che Obligation forfened. El 


ro. Eliz. r | 
450, 479- Poph. 109. Hutt. 48. Winch 29, 30. A 


Fg As if A. leaſes to B. for twenty-one Years, and covenants, at any Time 
375 A 927 during the Life of B. upon Surrender of the old Leaſe, to make a new Leaſe, 
Maine ver. for the Reſidue of the Term; and after A. teaſes to a Stranger; though B. 
Scott, by the Words of the Indenture, ought to do the firſt Act, yer, becaule 4. 
Ero. Eliz. hath difabled himſelf to make a new Leaſe, B. ſhall not be obliged to ſur- 
55 0b. 109. bender his old Leaf, without Poſſibility of a new Leafe ; but may bring 
Move g g. Covenant, wihour making ar Rufer. e 
Nel, that Covenant lay, without making oy Regaeſt, un by the Covenant the new Lale was 18 
be made upon Requeſt. 1 „ | . To VVV 4125 . 


- 


5 Co. 21. per So if A. covenants to eafcoff AS pag. Requeſt, and after enfeoffs an- 
. other, J. S. may have Covenant, without making any Requeſt. 
* Page 714, If the Condition of an Wy a be (a) 0 Erg af ine to the Obligee, 

*8©7"* he is not bound to leyy it, if the bliges does not ſue a Writ of Covenant 


Rol, Abr. againft him. | | | lf 
r ä 8 E Ys 
SP. cu (a ) So if the Condition be, that a Stranger ſhall levy a Fine to the Obligee, Hutt. 48. 


inch 30.80 if the Condition be to acknowledge a Judgment to F. S. he muſt ſue out an Original. 


Winch 30. Hutt. 48. 


— rn — * 


—— — 2 —. — 


Sn — 


If che Condition of an Obligation be, to pay all ſuch Coſts as ſhall be Vent. 71. 


(5) So if the : 
Condition be ; 
to inrol a | 


g N 194 „ F e Or, IAQ: adjuddg- 
aſſigns over his Reverſion, and the Affignee, at the End of the Term, re- 4. 18 | 


dE ORF 05 vr a, Tees Wars 5 3 
If che Condition of an Obligation be, that if the Obligor, with two others, Rol. Abr. 
make, and upon Requeſt ſeal to the Obligee an Obligation of 40 l. then, Sc. 465. Stoot's 

it is ſufficient for the Obligee to make Requeſt only, without tendering any Cat g 


iger ; OO th 97 0 PIs» 3: it 10. Jac, 65 2. 
Waiting s Mag, for he Mannes do it ar ue Kerr , like Point ad- 
7. How the Breach muſt be aſſigned and ſet forth, and the Manner 


of pleading Performance, and in Bar, | 


receive ] rial, in caſe it be denied 3 Alſo it is uſual to By th 
was ſealed and delivered ; but this has been held not to be of Ne 
to be cured by pleading Prefs ths Halling it e obligatorium im- 336, 763. 


plying ſo much z but ſt bath been held, nor to be ſufficient for the Plaintiff * og Raym. 
to declare quod redaat ei ſo much, without adding guas & debet & injaſe 
detint T. e no & e + A Profert 


Said Plaintiff now brings into Court bere the ſaid Bond, &c. 


8 In an, Action of Debt for Part of a Debt upon Contract or Obligation, (c) Cro. ac. 
the Plaintiff muſt acknowledge Satisfaction of the Reſidue; for there myſt 499- 


IJ 


be no Variance from the Specialty; but (d) in Debt upon two Bonds, the D | 
Plaintiff in his Declaration may acknowledge the Payment of 10 J. in Part f 


» 2 Vern. 12 


without ſhewing upon which Bond it was paid; for it is immaterial, and C4) 3 Bulk; 


SS > % 


can no way prejudice the Defendant, alſo the Money might have been paid 244. 
ol. 


generally, without any Application to either Bond, Rep. 


413. 
la Debt on a Bond with Condition, the Plaintiff may declare generally x of et 88, 
and it is on the Defendant's Part ro ſhew the Condition, which goes by Way 1 
of Defeaſance ; and if he demand Qyer and demur, the Plaintiff ſhall have the Bond a- 


| Judgment. lone, without 
by 5 taking Notice of the Condition. 


0 Error upon a Judgment in Debt, upon an Obligation of 6001. the Error Oro, Jae. 315, 

aſſigned was, that there was not a ſufficient Breach alledged; for the Condi- 2 hay 

tion being that he ſhould enjoy ſuch Lands en EviRion, the Breach W. 
9 — | — 


Vol. III. 1 | Was 


WY i 


Obligations. 


a. 


* — — 
A 1111 
—— 


* Page 715 * was aſſigned in the Recovery by Verdict in Ejectment, upon a Leaſe made 
by one E. and does not ſhew what Title E. had to make the Leaſe, but 
Mod. 298. avers, that E. had a good Title; and it might have been, that he had Title 
S. C. cited, from the Plaintiff himſelf after the Obligation made; and therefore he 
and allowed gught to have ſhewed a good and Eigne Title before the Leaſe made; G 
to be Law; 8 e hy" 263 | Pp. 
and ſo ia der Cur. The Replication is ill; for it ought to (a) comprehend a full and 
3 Mod. 135. manifeſt Breach, otherwiſe it is not good. 55 : 
Vent. 84. * | 9 5 | 
2 Lov. = but 3 Lev. 325. Mod. 66, ſeems contra; and there ſaid by Jones, that, ſince this Cafe, the 
Statutes 21 Jac. 1. c. 13. and 16 & 17 Car. 2. c. 8. have greatly ſtrengthened Verdids. (a] That in 
Debt upon a Bond to perform Covenants, the Replication muſt ſhew a certain Breach; but in Covenant, 
it is ſafficient to aſſign a general Breach. Salk. 139+ pl. 5. Ld. Raym. 478. 


Salk. 140, pl. If the Condition of an Obligation be to deliver, before the 5th of Jan. 
& * twenty Quarters of Corn out of a Ship into a Barge, to be brought by the 
6. Phaintiff to receive the ſaid Corn; and he aſſigns for Breach, that he did not 
12 Mod. 421. deliver it 5 Jan. it is good; for when one is obliged to deliver, and the other 
| to accept, it ſhall be preſumed, that the Plaintiff was there before the Time, 
| ready to accept the Corn with his Barge. © 55 
Sid. 307. if the Breach be aſſigned after the Action brought, it is ill; as if in Bebt 
Champion ver. on an Obligation for Non- performance of Covenants, the Plaintiff replies, 
4 73 Re. and aſſigns a Breach in Non- payment of Rent the 20th of June 17 Car. 2. 
porter ſays and the Bill was filed Trin. 17 Car. 2. which Term ended the 14th of June; 
that if the this was held ill. | | 
Obligation be | | | 3 
for Payment of Money, and the Money becomes payable pending the Action, this makes the Action 
od; * where the Condition is for Performance of Covenants; wide Cro. Elia. 325. 4 Leon. 98. 
eb. 106. | . 8 | 


4 


Sid. 30, It is ſaid, that in an Obligation for Performance of Covenants, the 
va pg Breach ought to be more preciſe and particular than in Actions of Cove- 
3 Bliz. nant; but that yer if what is material, and the Subſtance, is alledged, it is 
13422 ſufficient; as where the Condition of an Obligation was, that the Defendant, | 
| a Bailiff, ſhould not let at large any Priſoner arreſted, without Licence of 
the Plaintiff an Under-Gaoler ; and the Breach aſſigned was, that the De- 
fendant had let at large fuch a one, whom he had arreſted at Weſtminſter, 
without Licence, &c. this was held ſufficient, though the particular Time 
and Place were not ſer forth, the Eſcape being the material Part of the Co- 

venant or Condition. = | | | 


Ctro. jac. 264, If the Replication be repugnant to the Declaration, it makes the Decla- 


Sand. 116, ration ill, becauſe the ſubſequent Pleading falſifies the Declaration; as if 


226, a Man declares on a Bond made 1 Martii, if the Plaintiff replies, that the 
Bond was delivered 30 Martii, this falliftes the Declaration; becauſe it could 
not be made the firit ; ſo if the Rejoinder falſifies the Bar, the Bar is 
| vitious. 22 mY | 
2 Vent. 156. In Debt on a Bond, with Condition for Performance of ſeveral Things, 
the Defendant pleads quad conditio ejuſdem fdfi nunquam infracta fuit per ſe 
ipſum, Ic. and held an ill Plea; becauſe, for ſaving the Bond it is neceſſary 
or the Defendant to ſhew how he hath performed the Condition ; and this 
Sort of Pleading was never admitted. ES . 
Lev. 302. So if he had pleaded performavit omnia , it had been ill; for the Particu- 
lars being expreſſed in the Condition, he ought to plead to each particularly; 
but if the Condition were for Performance of Covenants in an Indenture, 


+ Wherever Performance generally were a good Plea 4. | | Debt 
Defendant | | 

pleads Performance, Plaintiff muſt aſſign an abſolute Breach ; but this is not neceſſary, if he pleads a 
collateral Matter as a Releaſe. Tryon v. Carter. M. 8 Geo. cited and agreed to, Fletcher v. 2 
P. 33 Geo. 2. 2 Bur. 944. t Defendant cannot plead Conditions performed, to a Bond for Per- 
formance of Covenants, without Qyer of the Deed, which contains the Covenants. R. 1 Sid. 50, 97, 
423. 1 Vent. 37. R. Al. 72,—Auq he muſt make a Prgfert in Gur of the Deed, otherwiſe it rag fur 


\ 


* 
* . AS ES r Soon Soaibe ie . ne ene 


Obligations. 


Debt on a Bond conditioned to deliver Goods on ſuch a Day; the De- Lev. 145. 
fendant pleads, that he delivered them according to the Form of the Con- arg Lutw. 
dition ; the Plaintiff demurred, becauſe he ought to have pleaded expreſly, * = 
according to the Words of the Condition, that he delivered them on the 
Day ; and the Courtinclined to that Opinion. (a) So in Debt on a Bond (4) , Ley, 
conditioned to pay a Sum of Money at D. ſuch a Day, the Defendant 245. 
pleads Payment at the Day ſecundum effectum conditionis ; the Plaintiff de- 
murred ſpecially, becauſe he does not ſay where he paid it; and it was | 
held to be Form at leaſt; the Plaintiff having demurred ſpecially had Page 716 
Judgment; (5) and generally, where Performance is pleaded, it ought to 9 2 Salk. 
be pleaded in the Words of the Condition. | 267 pl. 26. 


2 Ld. Raym. 1138. Salk. 209. pl. 8. 6 Mod. 157, 197. 


la Debt on an Obligation for Payment of Money, &c. the Defendant 3 Lev. 104. 
pleads, that at the Time and Place paratus fuit to pay the Money, but that 

no Body was there to receive it; and held ill, on a general Demurrer, for 

want of an obtalit ſolvere z for the Tender only is traverſable, not the 

| Paratus. | | 

In Debt on an Obligation by a Maſter of a Ship againſt a Merchant, for Vent. 196. 
performing of Agreements in a Charter-party ; the Declaration was, & ad Cro. Eliz. 
performationem conventionum ex parte ditti mercatoris obligaſſet ſe dicto ma- = ax 
giſtro, Cc. Adjudged inſufficient, for want of the Word Ip/e, or Ipſe pre- is > 40% 
dict mercator obligaſſet, &c. | Tit. Amend. 
ment and Teoffails. 


In Debt on a Bond with Condition, the Defendant pleads a collateral Lev. 55, 84. 


Plea, which is inſufficient ; the Plaintiff demurs, and had Judgment with- 3 Lev. 17, 24+ 


out aſſigning a Breach ; for the Defendant by pleading a defe&ive Plea, by 
which he would excuſe his Non-performance of the Condition, ſaves the 
Plaintiff the Trouble of aſſigning a Breach, and gives him Advantage of 
putting himſelf on the Judgment of the Court, whether the Plea be good 
or not; but if the Plaintiff had admitted the Plea, and made a Replication 
which ſhewed no Cauſe of Action, it had been otherwiſe ; but if the Repli- 
cation were idle, and theDefendant demurred, yet the Plaintiff ſhould have 
Judgment, without aſſigning a Breach. | | 

And in all Caſes of Debt on an Obligation with Condition, (that of a $alk. 138. pl. 
Bond to perform an Award only excepted) if the Defendant pleads a ſpecial 2. vide Tit. 
Matter, that admits and excuſes a Non- performance, the Plaintiff need only Arbitrament. 
anſwer, and falſify the ſpecial Matter alledged ; for he that excuſes a Non- 

erformance admits it, and the Plaintiff need not ſhew that which the De- 

e hath ſuppoſed and admitted. f 

But if the Defendant pleads a Performance of the Condition, though it be galk. 138. 
not well pleaded, the Plainriff in his Replication muſt ſhew a Breach ; for pl. 2. 
then he has no Cauſe of Action, unleſs he ſhew it; and this Difference will | 
give the true Reaſon, and reconcile the Caſes in the (c) Margin. (Ar. 55,84, 


| 8 | 26. 
Saund. 102, 159, 317. 3 Lev. 17, 24. Vent. 114. Cro. Eliz. 320, Yelv. 78. 


In Debt on an Obligation to pay for what Goods an Apprentice ſhall Lev. 194. 


: _ waſte ; the Plaintiff in Pleading need not ſhew what the Goods were, for he 


is to recover the Penalty of the Bond; otherwiſe in Covenant. 
Pleading the Breach of a Condition of a Bond, eo quod it was not paid, Saund. 116. 
Sc. is a good Affirmation; as in Avowry, & guia the Rent was Arrear, is 2 Vent. 278. 


good ; Lev. 194. 


** — . 
— 


bad on a ſpecial Demurrer. R. 1 Saund. 9.——Ifthe Condition of the Bond be to do ſeveral Thin 
the Defendant cannot plead Performance generally, tho' all are in the Affirmative, but ſhall anſwer ſpe- 
cially to every Particular. R. 1 Lev. 303. R. Kel. 95. b. R. 1 Sid. 215. Vids alſo, Mo. 594. 
2 Mod. 305. a 5 : | 
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ood ; ſo in all Aſunipfits on collateral Promiſes, to pay on Requeſt, licet 
| fach a Day and Place he requeſted, is an Affirmation, and traverſable. 
2 Lev. 12,75. Pleading a Bend by a Tefatum exifit is not good, though it be with a 
Saund. 275. e , SR r | 
3 Lev. o. Debt on an Obligation conditioned to perform Articles; the Defendant 
demands Oyer, and then pleads the Articles and Performance; the Plaintiff 
prays they may be entered in hæc verba, and then demurs ; becauſe the De- 
fendant in pleading the Articles omitted Part; and the Plaintiff had Judg- 
ment; for perhaps he might have aſſigned the Breach in thoſe omitted, af 
which Advantage he is by this Means deprived. _ ned 


Salk. 172, In Debt on a Bond, with Condition to exhibit an Inventory to the 
pl. 4. FEcclefiaftical Court before fuch a Day, it is not enough for the Defend- 


ant to plead, that there was no Court held, but he, mult plead alſo that 
he was there ready; for he muſt ſhew that he has done all that could be 
on his Side toward a Performance. So if the Condition were to levy a 
Fine in OZ. Hill. by which the Obligee is to ſue, out the Writ of Cove- 
| nant it is not enough for the Defendant to plead, that no Writ of Co- 
Page 717 * yenant was ſued our, but he muſt plead that he was there ready at the 
Day, and no Writ of Covenant was ſued out; ſo if the Condition were to 
pay Money to F. 8. at a certain Time and Place, it is not enough for the 
Defendant to ſay that the Ohligee came not, without ſaying that he was 
, ore et ge ⁊ ee ne ies 
Salk. 180. In Debt on a Bond, the Defendant may have ſeveral Pleas in Bar; as if 
pl. 9 the Plaintiff ſue as Executor, the Defendant may plead the Releaſe of the 
N s. Teſtator for Part, and for the Reſidue the Releaſe of the Plaintiff; ſo he 
24. 11 Mod. may plead Payment as to Part, and as to the Reſt an Acquittance. 
34. pl. 5+ © 8 1 895 5 YEE 
Noy 56. In Debt on an Obligation, if Not guilty be pleaded, and there be a 
Cro. Eliz. Verdict for the Plaintiff, it is aided by the 16% 1 7 Car. 2. cap. 8. becauſe 
* being an ill Plea, and a falſe one, the Plaintiff ought to have his Judgment, 
2 Jon. 184. both for the Badneſs of the Plea, and for its Falſhood; but though the 
Verdict had been for the Defendant, yet the Plaintiff ſhould have Judg- 
ment, becauſe the Declaration is not anſwered by the Plea.  ' 


Cro. jac. 583. In Debt on a Bond conditioned for the Payment of 1057. the Defendant 


Cro. Car. 593. pleads Payment of 100 l. ſecundum formam & effeftium Conditionis; the 
| Plaintiff replies, non ſolvit predif? 105 l. this is an immaterial Iſſue not 
aided by the Statute; for the Plaintiff has not traverſed the fame Payment 
that is in the Defendant's Plea. | 0 > „„ 
Cro. Jac. 549. In Debt on an Obligation, the Defendant pleads Payment of 501. 14 
Sand. 282, Funii 11 Fac. according to the Condition; the Plaintiff replies, quod non 
. ſalvit gol. prediff® 14 Aug anno 11 ſupradie?', quas ad eundem diem ſolviſſe 
debuiſſet, && hoc, c. the Verdict found, quod non ſolvit predif?® 14 Junii, 
prout the Defendant had alledged. The Objection here was, that no Iſſue 
was joined; becauſe they do not meet in the Time the Money was paid, 
but the Word Auguſt being plainly Surpluſage; for when he ſaid quod non 
ſolvit -predif? 14 die, it is a ſufficient Traverſe, without the Word Auguſt; 
and Auguſt is plainly repugnant to the Word predi? for prædiłt refers to 
Fune; and ſuch Surpluſage, being a Repugnancy to what was before mate- 
mlb wa mmol EEE ET GD IT. | Ros 
Cre. Jac. 264. If one declare on a Bond made 1 Martii, if the Plaintiff replies, that 
Sand. 116, the Bond was delivered 30 Martii, this falfifies the Declaration, becauſe it 
_ | could not be made the firſt, and is therefore vicious. 3 
H 4. 222. Ia Debt on an (a) Obligation the Defendant cannot plead Nibil debet, 
Hb. 25* but muſt deny the Deed by pleading Non et faFum; for the Seal of the 
But if the Party continuing, it muſt be diſſotved es Ligamine quo Ligatur. | | 


(4) But if th 
Debt be due 


by ämple Contrzd, then he way plead Nil debit ; ſor it does not appear thatthere is any Debt continu- 
ing. 2 Inſt. 651, Hob. 218. | e 
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II che Condition of an Obligation be, that the Defendant ſhall diſcharge Car. 35g. 


or acquit, or free the Plaintiff of or from ſuch a Bond, or Rent or Action, 
or from any other particular Thing aſcertained in the Condition, there the 
Negative Plea, Non dammficatus, is TE goods becauſe the Defendant hath 
undertaken to do an Act in Diſcharge of the Plaintiff, but where the Con- 

_ dition is only to free, or to diſcharge or indemnify the Plaintiff from an 
Damage, or Coſt or Trouble which ſhall-or may happen by Reaſon-of fach 
Bond, Rent or Action, or other particular Thing therein mentioned; in 
ſuch Caſe the Negative Plea is ſufficient, becauſe it doth not appear that any 


Damage hath happened to the Plaintiff, and if no Damages have hap- 


_ pened, then it is impoſlible that the Defendant ſhould ſhew in the Affirma- 
tive the Manner how he had freed or diſcharged the Plaintiff; therefore it 
— on * Part of the Plaintiff, by way of Reply to ſhew wherein he was dam- 
nified F. FV 


Non - performance of Covenants, Plaintiff may aſſign as many Wed as he thinks fir, 


+ In Actions 
on Bonds for 


8&9W.3. 


c. 11. ſ. 8,——Jury may aſſeſs Damages. —Defendant paying Damages Execution ſhall be layed, but 
8 R to remain to anſwer any further Breach, and Plaintiff may have a Scire facias againſt Defend- 


t. Bid. 
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Offices. 718. 


(aA) Ot the Nature of an Office, and the ſeveral Kinds of 


h) Offices, by what Authozity created. 719. 


* Page 718 


* 


(o) Who hath a Right of granting oz afligning an Omce; 


and herein of one Dfice's being incident to another. 720, 


) Ofthe Gzant of Dilices by Eccleſiaſtical Perſons, 721. 


(E) Of the Ceremony requiſite to a compleat Creation oz 

Gzant, and of the Daths required by Statute. 726. 

(F) Of the Offence of Buying and Selling an Dffice, and 
what Offices are pꝛohibited to be thus diſpoſed of. 727. 


(G) What Remedies a Perſon having a Right to an Dffice 
muſt purſue, to be let into the Enjoyment of it, and how | 


- a Diſturbance is puniſhable. 731. 


(H) Of the Nature of Offices as to their Duration and Con · 
tinuante; and herein of their being grantable in Fee, fox 


like, Pears, at Will and Reverſion. 72. 
() Offices by whom to be executed, and who are incapable 
thereof. 735. | 
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Offices and Officers. 8 


00 2 Ok the Gaines of executing them; and em of Df- 
' fices that are incompatible, and where an Tfiice may 72 
eteruted by two o: moze Perſons. 736. 

(L) Ot the Execution of an Office by Deputy; and dercn of 
Supetioꝛs being anſwerable koꝛ their Deputies. 7 

(M) Ot the Fozkettutes ot an Office. 74. 

(N) Mhere fo2 Cozruption and opp2eſlive Proceedings: Ot 
ficers are puniſhable ; and heteln of ee and Panel | 
tion. 743. 8 EY 


* 
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— 


a Of the Meer of an „ Office,” and d the . 
veral Kinds of Offices, 


8 T is ſaid, that the Word Officium oriaciplly implies a Duty, and i in 


(a) Signifies a the next Place the (a) Charge of ſuch Duty; and that it is a Rule, 
Place of 4 that where one Man hath to do with another's Aﬀairs againſt his Will, 
ee Hoe and without his Leave, that this i IS an Office, and he who it 1s 1n it is 


Statute 3 Jac. an Officer, 
1. c. 5. enacts, 
that no e * ſhall exerciſe — Office: or 3 5 as. 431. 


. Page 7 9 Ther i 5 a asi bee an Officeandan Ent yment, every Of- 

2 Sid. 142. fice being an Employment ; z but there are Employments which do not 
come under the Denomination of Offices; ſuch as an Agreement to make 
Hay, plough Land, herd a Flock, &c. which differ widely from that of 


| Steward of a Manor, &c.. 
2 laſt. ze, By the antient Common Law, Officers bu ght to be hbneſt Men, legal 
456. and ſage, & qui melius ſciat & poſſit officio ae intendere; and this, ſays my 


Lord Coke, was the Policy-of prudent- nn. that Officers did ever give 
Grace to the Place, and not 2 Place on this grace the Officer. 
Carth. 479. Officers are amen into Civil and Lilitary, according to the Nature 
RE of their ſeveral Truſts. 
Carth. 479. Offices are diſtinguiſhed into thoſe which are of a public, and: thoſe 
which are of à private Nature; and herein it is faid, that every Man is a 
Public Officer, who hath any Duty concerning the Public; a ad he is not 
the leſs a Public Officer, where his Authority is confined to narrow Limits; 
becauſe it is the Duty of his Office, and the Nature of that Duty, which 
makes him a Public Officer, and not the Extent of his Authority. 
Sid. 94, 152. It hath been held, that the Commiſſioners for purging Corporations could 
Ler. 75. not take Notice of or remove an Attorney of a Court, it pok * a Pub- 
* . ' lic Office 1 in 1 which the Government was concerned, 
urſt's Caſe, | 
xy 5108 . 1 bath 3 Joakted N the Cenſor of the Callegs of EP fciens, 
Carth. 478. be ſuch an Officer as is compellable to take the Oaths preſcribed. by the Sta- 
The King vor. tute 23 Car. 4. cap. 2. (vob 726.) it being urged, that the Over-ſight 
Dr. Burnell. and Inſpe&ion. of Medicines was of & private Nature; and that no Offices 
| were within the latent 57 that Statute, hut ſuch as related to the Revenue, 
or to the Conſervation of the Peace; and that particular Powers created for 
r Purpoſes were not within that"Statute. 
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Office and Offictrs: 

e AR OR mn | — — — ECOECACI I IF ON WERE) 
, Allo Offices are diſtinguiſhed into antient Offices, and thoſe which are of 9 Co. 9. 
(4) new Creation ; and herein it is obſervable, that conſtant Uſage hath'not-Cro. Eliz. 
only ſanctified the firſt Eſtabliſhment. of ſuch; antient Officts-as have exiſted 633 65 
Time out of Mind, but alſo hath preſcribed and ſettled the Manner in 1＋ ol. Abr. 
which they have and are to eontiaue to exiſt, in what Manner to be exet- Cro.Car.t1 0 
ciſed, how to be diſpoſed of, Sc. ; e 


2 Co. 15. 


at is eonſtit 3 Show. 436. 
() No Officer, that is conſtituted by A@ of Parliament, hath more Authority thas the Act that create 
him, or ſome ſubſequent AQ of Parliament, doth give him; for he cannot preſeribe as an Officer at 
Common Law may do. 4Jaſt. 6 ꝶ7. nen 


and Jon, 169. 
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ſufficient Capacity, and by the Perſons themſelves to whom they are granted; 
ſage and Cuſtom muſt govern. 


_ OS " * * — 


. a Kn * he 
— — » D 1 7 ”— ö " 


- (B) Dffices by what Authoztty created. 


HE King is the vbjverſal Officer and 740% of Juſtice within this 12 ©vi 118. 
Realm, from whiom all others are {aid to be (5) derived; but yet he Nel. Rep. 

cannot create any new Office inconſiſtent with our Conſtitution, or preju- (9g. 4 

dicial to the Subject. e e Te 


ſaid to be in 


7 
1 


ex6eute, Co. Lit. 3 
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- ® There are three Things, ſays my Lord Coke, which have fair Pretences, Page 520 


yet are miſchievous; 1/, New Courts; 2d, New Offices; 34, New Cor- 2 Inſt. 540. 
porations for Trade; and as to new Offices, either in Courts or out bf them,  - | 
theſe, he ſays, cannot be erected without Act of Parliament; for that un- 
der the Preterice of the cùmmen Good, they are exerciſed to the intoletable 
Grievance of the Subject. )) &f. ae iy Og an fuDs. C 1 

An Office granted by Letters Patent for the ſole Making of all Bills, Jon. 231. 
Informations and Letters miſſive in the Council of Zort, was held unfea- Mage vel. 
ſonable and void. , | | OO np „ | ales. 

One Chute petitioned the King to erect a new Office for regiſtering all Co. 118. 
Strangers within the Realm, except Merchant Strangers, and to grant the and ſeveral 
faid Office'to che Petitioner with or (e) without a Fee; and it was reſolved Cafes there 
by all the Judges ar Serjeaprs- Inn, that the Exection of ſuch new Offices, RY * this 
for che Benefit of à privute Man, was gzinft all Law of what Nature (7; jam 
foever. 2110 een een 487 eee nne I wah N EEG? been held 

US. 91003 JA094k TS C10) Ti. es £4 £13 DJ'E en LOND WITT ei oleart „ that 
in the Conſtitution of a new Ofiee or Officer, it is not neceſſary that ah annual or. caſual Fee ſhould at 
firſt be annexed tofuch Office, Moor 80g. oo oY 
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© King E. 4. by bis Ertrere Parent-beatirlg Dart 10 Os. Amo 16. of hip 4 Taf. 200. 
Reign reeiting, that whetras there was n Office of the Chancellor of the Pb. 5 Jac. 


* N 


Garter, that there ſhould be ſuch an Office of the Chancellor of the Gar ter, 4 } Biſhop of 


and that none ſhould have it but the Biſhop of Saliſbury for the Time being, 5 25 


we will and ordain, that Richard Beauchamp, now Biſhop of Saliſbury, ſhall Moor 808. 
have it for his Life, and after his Deceaſe, that his Succefſors ſhall have it 8. C. 
| for ever; and amongſt divers other Points it was reſolved unanimouſly, 


3 not 


7 preju Och. 478. 
| | 0) Omices ar 
the King, Where the King may grant or nominate to the Office, but hath net the Office in him t 
ng, here the Ling may grave nominate t the Offs, buy bath as the Offs in bm to uſo 
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ERE it will be ptopet to take Norice how far Rope, an 
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e it WIN IKE ce. \lhops, and other Co. Lit. 44. 4. 
. Eccleſiaſtical Perſons, may grant Offices to bind their Succeſſgry, and Co. 58, 61. 
far not: wherein. the Rule is, that ſuch Offices as are antient, and of Piep of Sa. 


wich the antient Fee for exerciſing thereof; and as theſe Offices are not = ar. 49» 


% 


within 32 H. 8. cap. 28. to be granted by the Biſhops or other Eccleſiaſtical 

. Perſons. ſolely ; ſo neither are they conſtrued to We within the Reftrajac 

_ of r EA, cap. 19. & 13 Elz. cap, 10. and therefore remain perfectly at 
the Common Law, and by Conſequence, to bind the Succeſſors, mult be 
confirmed in the ſame Manner as all other Grants, or Alienations of Eccle- 
fiaftical Perſons at Common Law, muſt hape been; and theſe Grants ap- 
pear generally to have been made for the Life of the Grantees; for it were 
too ſevere and rigid a Conſtruction. to confine them to be made determin- 
able on the Death, Tranſlation, or other Promotion of the Biſhop, Dean, 
Se. Ro made them; and would diſcourage Men of Ability and apacity 
to undertake the Exerciſe thereof; and to g ant ſuch Offices for twenty-one 3 = 
Years, or any other Term of Years, would introduce many Inconvenis TE” 5 
eneies, by lerting in Executors, Strangers, and other unqualified Perſons | 2 
to the Exercife Aer ind eee thy Grace of ſuch Offices for Tears. OS. EE | 
- feems'agaioft the Policy of the Common Law and the Benefit of the Suc- 1 3 1 
eeffors, which thoſe Statutes intended to provide for, and by Conſequence W 
But if ſuch Offices have been anciently granted to obe for Life, this 10 Co. 61. e - 


induces no Neceſſity of their being granted 30 two for their Lives; and Cro. Car, 49. | 
therefore ſuch Grant to two for their Lives, will not bind their Succeſſor, Ong) ++ 


though one of the Grantees ſhould die in the Life of the Grantor, ſo as 
there were but one Life in being againſt the Succeflor ; becauſe by ſuch. 
Grant to two the Grant was faulty in its Foundation, and therefore ſhall 
not be helped by any Accident after: So if the Office hath been antiently 
granted to one with an antient Fee, and after a Grant is made to another in 
Reverſion, after the Death of the firſt Grantee ; this ſhall not bind the Suc- | DE 
ceſſor, for there can be no Neceſlity urged to juſtify this; beſides that, the | i 
Grantee. in Reverſion, by, Sickneſs or other Accident,may become incapable 

to exerciſe ſuch Office before it comes into Poſſeſſion, and if the Biſhop; * Page 722 
or other Spiritual Perſon, might grant ſuch Offices ces to two, or grant hem 
in Reverſiog, they might abuſe that Power, and grant them to twenty, or 
for twedty Lives in Reverſion ane after another, which as they cannot be 
Juſtified from any Neceſũty, ſo. they would be jaconvenienc, by tying up tbe 
Succeſſor's Hands from. chooſing ſuch Officers as. be thought neceſfary and 

proper for the Diſcharge of ſuch Officesz and therefore no Confirmation x, 
will make good ſuch: Grants againſt; the Succefior. | r. 
Di ö 

Courts, to which a. Fee of 10 , per Aunum appertained, and alio the 536. 
Office of Under:Steward, of the kae Cours, to which, a, Fee of 4. per Sand . 
Annum appertained, granted the Office of Under- Steward to three for their 10 Co. 61. 
Lives, whereof one was within Age, and the other two being dead, the Cro. Car. 50. 
Infant grants over the Office to the Defendant, and then the Riſhop grants Ley 7. 
both theſe Offices to the Plaintiff withythe Fees 3 and dy the Books, both 1 Aang 
theſe Grants ſeem. to de void z the firlt, becauſe it was granted to three, r. 
where the Cuſtom warranted a Grant thereof only to one; and alſo, becauſe. 
the. ſurviving Grantee was an Infant, and fo not capable of a Judicial Office, - 
es the Steward of a Court is: The 24, becauſe both were granted to one 
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NMarch 38. fective, becauſe it might be ſo granted after t 


| their having been antiently ſo granted. 
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Perſon, where they had uſually been granted to two ſeverally, with diſtinct 
Fees, and erde the Grant of both to one Perſon neither neceſſary nor- 
convenient, and by Conſequence not binding againſt the Succeſſor; alſo 
ſuch Grant of either the ſaid Offices in Reverſion would not bind the Suc- - 
FCceſſde, for the Reaſons before preſs fp . RE no 
xo Co. 64. b But although the Biſhoprick, Deanery, Cc. were founded but of late 
Cro. Car 48. Times, yet the Grant of ſuch Offices as are neceſſary, and cannot be 
77%. Bibep ©Xerciſed by the Biſhop, Dean, Ec. in Perſon, may be granted, together 
of Ely's Cafe, WIth'a reaſonable Fee for the Exerciſe thereof; (the Reaſonableneſs whereof 


Ley 78, 30. the Court where the Cauſe depends is to be Judge), for theſe cannot be ſald 


to tend to the Impoveriſhment of the Succeſſor, but rather for his Benefit, 
dy providing Officers fit and qualified to take Care of the Revenues; and 
therefore ſuch Grants are not within the Reſtraint of 1 Eliz. cap. 19. 13 

Eli. cap. ro. but not being warranted by 32 H. 8, cap. 28. they muſt be 
confirmed by all Perſons intereſted therein; becauſe they remain at Com- 

| mon Law, untouched by any of the Statutᷣees. 
1 Ia an Action upon the Caſe, for diſturbing him in his Office of Regiſter + 
3 Keb. 472, to the Biſhop of Briffel, which was a new Biſhoprick taken out of the 
506. Ridley Biſhoprick of Sarum, and founded in the Time of H. 8. and which had 
ver. Pawnal. been granted ſeparalibus temporibus after the Foundation to one, and his 
+ Iris ſaidthe Aſſignis for three Lives, &c. theſe Differences were taken and agreed. to by 
Office of Re- the Court. 1, That the Biſhop of a new Biſhoprick may grant Offices of 


do may be Necediry for Life. 24%, If an Office hath been uſually granted by che 


granted in Biſhop of a new Biſhoprick, for three Lives, with the Conſent or Confirm 


Reverſin, ation of the Dean and Chapter, (a) d 1 Eliz. cap. 19. it may be now] 
7 But 2 ** granted accordingly. 34h, Be the Biſhoprick new or old, if it was not ſo. 
54: 264. granted, but granted always before 1 Eliz, cap. 19. for one or two Lives, 


Cro.Car.259, It cannot be granted by the Biſhop after 1 Eliz. cap. 19. for three Lives. 


279. Jon. 41h y, If it was granted before 1 Eliz. cap. 19. for three. Lives, and after 


$0343 ** tte Statute but for one Life, yet this ſhall. not abridge the Power of the 
(a) * Cat. Biſhop, but he may grant it for three Lives, Fc. And in the principal 
258, 279, Caſe, the Verdict, finding that it had been granted ſeparalibus temporibus 
Jon. 311. after the Foundation to one and his Aſſigns fb three Lives, was held de- 


\ e Foundation, and yet. be 
accord, that | 


Tt Grant after 1 Eliz. cap. 19. and therefore a Venire facias de novo, was awarded to 


before 1 Eliz. ſupply that Defect. ; ſis FAD a We; 15 

>» a Badge of f 8 | RA FFF 
Bridg. 30,32. The Biſkop of Chicheſter was ſeiſed in Fee of a Park in Right of his 
Cro. Car. 47- Biſhoprick, and had the Office of Park-keeper, which he by Deed 44 Eliz. 
* Page 723 grants to the Defendant for his Life, & ullerius conceſſit pro executione officit 
222 prædid five Marks, with a Clauſe of Diſtreſs, una cum a Livery, or 13 5. 4d. 
Chic Lifter ver. er Annum, nec non paſturam pro duobus equis in the ſaid Park yearly, una 
Freedland. cum the Windfall, with Claufe of Diſtreſs for the ſaid Rent, or Annuity of 
Cro. Car. 16. five Marks, and Livery, or 13s. 44. and this Grant was confirmed by the 
ou _ Dean and Chapter; and for Non-payment of the five Marks the Defendant 
„ „ diſtrains, and avers the Office and Fee of five Marks to be antiently granted, 
but makes no Averment for the R:fidue, © The Plaintiff, in Bar of the 


Avery, pleads the Statute 1 Eliz. cap. 19. and fays, that the Paſturage 

Vos never granted before, and derives a Title to himſelf under the preſent 
Biſhop, Succeſſor to the Grantor; and in this Caſe it feems to be agreed by 

all, that if the new additional Fees had been in another Clauſc, diſtinct 

from the Grant of the Office and five Marks; or had been granted for 
another Conſideration; or if the Biſhop had granted the Office and five 

Marks for bim and his Succeſſors, and had granted the Paſturage, and other 
additional Fees, during his own Life only; that in theſe Caſes the Grant 

had been good, for the antient Office and Fee, to bind the Succeſſor, but 

S129; Fe 3 | F n 1 not 
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Statute; and upon a ſpecial Verdict finding this Matter, the Court gave 
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not for the additional Fees z or if the Grant of the Office had been with a 
Fre of 51.” where the antient Fee was but five Marks; there the Grant 
being intire would have been void in toto againſt the Succeſſor; but we- | 
ther theſe Grants were diſtinct or intire ſeems the only Diſpute in the Caſe; 75 | 1 
wherein the Court was divided; two Judges holding that they were ſeveral e 
and diſtinct, and two, that they were intire and depending on each other, | 
and therefore void in the Whole againſt. the Succeſſor; but a Variation 
in the Days of Payment of the antient Fee, as if it were formerly pay- 1 RES . 
| 2 at one Day, and is now reſet ved payable at two, will not vitiate tle nn 
In Replevin, Defendant avows upon a Grant to him by the Dean and Brownl. 182. 
Chapter of, &c. of the Office of Caterſhip of the Church for Life, with Hampbry ver. 
an Annuity of 6 J. per Annum, for the exerciſing thereof, and a Clauſe of Faru. | 
Diſtreſs; and avows for the Annuity, and avers, that it was an antient 
Office pertaining to the Dean and Chapter, Fc. but does not aver that the 
Annuity was an antient Annuity z the Defendant pleads 13 Eliz. cap. 10. 
Sc. and ſhews the Death of the Dean Grantor, and the Election of another, 


4. > 5 . 


Sc. and upon Demurter adjudged, that the Grant was vd. 14 

The Biſhop of Landaff in 1672, granted the Office of Chancellor of his 4 Mod. 16. | 

\ Dioceſe to A. and B. and the Survivor of them for Life, and this was con- 17, 18. Jane | | 
fitmed by the Dean and Chapter; and now A being dead it became a 80 gar? | 5 

Queſtion, whether this Grant to two were good againſt the Succeſſor. And 1 Mod. 1 

the Court held, that if it had been antiently ſo granted, it would bind the 2 Salk. 465. 

Succeſſor; and to prove it antiently ſo granted, four Grants were produced, Pl. 1. | 

three of which were made in the Time of one Biſhop, aud the laſt in rhe Carch. 213. 

| Year 1620. from which Time to this preſent Grant in 1672. no ſuch Grant 

to two had been made, and the firſt of theſe Grants was about 50 Years 

after 1 Eliz. cap. 19. yet the Court held this ſufficient Evidence to prove this 

Office antiently grantable to two before the Statute 1 Ex, cap. 19. (as the 

Preſcription muſt be to warrant it;) and one SDS Caſe was mentioned of | 

the Office of Regiſter of Briſtol, wherein my Lord Hale was of Opinion, that oh 

if. ir could be ſhewn, that ſuch Grants were made ſome Time after the firſt © 

Eliz. cap. 19. it would be an Evidence that ſuch were alſo made before the 
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Judgment accordiagly, that the Grant was ſufficiently warranted by antient 

Uſage, and had no great regard to the Objection of its being a judicial 

Office, which cannot by Law be granted to two, being ſupported by ſuch 

Uſage, and no Diminution of the Succeſſor's Revenue, which thoſe Statutes 

wels made do Net r 77 ? ER ICSD LO T1 

Some hold, that when ſuch antient Office and antient Fee are granted“ Page 724 
together, with ſome new additional Fees, yet if the Diſtreſs and Avowry _ 
be only for the antient Fee, that the Avowant need only make Averment, 10 Go. 58, 9. 
for that Fee for which he diſtrains, that it was antient ; and the Plaintiff, But Esære; 
if the other Fees were new, ought to ſhew it in Avoidance of the Grant; egy 
for the Avowry, being only for the antient Fee, needs meddle with no 3. » that the 


; no Avowant 
more, that being only in'Queſtion B 
/ Sony MU OE ²˙ —à——. . ] Ü., l.... 2:7 Wrment for . 
all, becauſe he is in the Nature of u Plaigtiff, and is to make a Title. Vid, Cro. Car. 48-9, 50. Ley 
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In an Ad ion upon the Caſe, for diſturbing him in the Exerciſe of the Cro. Car. 258. 
Office of Commiſlary of the Biſhop of Lincoln, and of Official to the Arch- Jon, 263. 
deacon of Leiceſier upon Not guilty pleaded, it was found that theſe were 4 2 
antient Offices of Judicature, always granted to one Perſon for Life, the ru. 
one by the Biſhop, and the other by the Archdeacon, till 1609, when they 
were granted by the Biſhop and Archdeacon ſeverally to A. and B. for their 
two Lives: and after 1614. were likewiſe granted to B. and C. with Con- 
fir mation of the Biſhop's Grant, by the Dean and Chapter, and of the | 

ns Arch- 


/ 


_ = ö * m 
ö r : WK Cy 
? * 5 . 1 N 
5 — " % 5 , 
p \ 8 
1 > 
%. C N 
1 { 7 * , 
— . 
* 
Wo ; 
* 
v. 
1 
* 
1 EK. 5 2 423 * m 
4 PTY 2 * A . FF 1 3 1 228 
— — A 2 * 3 br J OCs. Or Mp A, W 
WN W 8 KK. DEF F 4 7 * 1 * 1 ? 4 S | þ ; 2 
0 h . 0 
tes | and Officers | | | 
o g g . ; * ; 
; 7 : R _ . . - 4 
Les Las. 2 ry TY 9 2 , . T * „ N wa + 2 * a 


Archdeacon's Grant by the Biſhop, Dean and Chapter; and that after the 
Death of that Biſhop and Archdeacon, their Succeſſors feverally. granted 
both the ſaid Offices to the Plaintiff; who being diſturbed: by C. brought - 
£ this Action and had Judgment; for all the Court held theſe Offices Parcel 
2 0 the Pollenons of the Biſhoprick and Archdeaconty, and exprefiy within 
* the Word: Hereditaments in the 1 Eliz. cap. 19. & 13 El. rag. 10. and 
therefore being uſually granted in Poſſeſſion, the Grant thereof in Reverſion 
is without Watrant, and no Neceſſity: can be urged for fo doing ; and the 
| | Acceptance by B. of the ſecond Grant, where C. was joined, was no Sur-. 
| | e bene gf the firſt, and by Conſequence: the reſpective Sucteffors were not 
1 | bdounc by theſe Grants, but might lawfully, 28 they ttave dane, grant | 
3 700 thefe Offices to the Plainatiff for his Life; and therefore he had 
| udgment. 0; Tin ee I 


| ; Cro. Cor. 79, But where the Office of Regifter of a Biſhop hath: been uſually granted as 
| Jes zio. Well in Reverſion as in Foſſeſſon, there a Grant. to one of ſucheOffice fer 
| 2 Roi. Abr. Life, where by the Death or Surrender of the prefent Officer it ſhall become 
| 153. Young void, is good, and ſhall. bind the Suceeſſor, and is not within the Reſtraint. 
| ver. Sowel.. of either of the ſaid Statutes z becauſe, being uſually ſo granted, it might 
| —_ 77 | proceed at fiiſt from a Reaſon of Convenience and Neceſſity, that the Office 
| 31 By: might always be kept full, and a Perſon always ready to execute it, for the 
SeeLd.Raym. Benefit of the King's Subjects 3 for though there is no Revetſion of an 
| 49, 51, 853. Office, unleſs it be an Office of Inheritance, yet it may well be granted in 
5 Reverſion, Habend after the Death of the preſent Officer; which is no 
| more than a Proviſion of & Ferſon to ſupply it, when it becomes void; and - 
| if ſuch Proviſion has been uſually made, the Cuſtom and Uſage gives Sanc- 
| tion to it; but then ſuch Grant muſt be confirmed, as is faid before ; and 
F- | therefore where ſome Books hold fuch Grant of Offices in Reverſion not 
| PII good, it muſt. be taken with this Diyerſity, that they have not uſually. been 
| ſo granted, but only in Poſfeſſion, and then to grant them in Reverſion is 
not warranted by the Cuſtom, nor ſhall bind the Succeſſor. 
Cro. Car. But in the laſt Caſe, where the Office of Regiſter; was granted by the 
279» 555» Biſhop, to an Infant, then about eleven Years of Age, Habend' after the 
fo” 310. Death or Surrender of the prefent Officer, exercend per ſe vel ſuſſic“ 
2 Rol. Abr. Deput* ſuum cum vadiis, &c. and when the Tenant for Life died, the 
123. Grantee in Reverſion was then thirty Years of Age; all the Court held 
his Iafancy, at the Time of the Grant, no Cauſe to avoid it; becauſe, at 
the Time it fell into Poſſeſſion, he was of fufficient age to execute it; and 
though it had fallen vacant during his Minority, yet as this Caſe is, the 
Grant would. have been good, becauſe it is to be exerciſed per ſe vel per 
3 ſuſſic Deputat', c. and. therefore though he were not capable of exerciſing 
* Page 725 * it himſelf, (as Writing and a little Latin would ſufficiently qualify him for; 
| itt being only to write. and-regiter Acts done in Court,) yet he might have 
put in 8 ſufficient Deputy; and therefore they denied the Opinion Co, Lit. 
3. b. that the Grant of the Office of Steward of the Court of a- Manor, 
either in Poſſeſſion or Reverſion, to an Infant was void, as incapable, and 


wanting Knowledge to exerciſe it, unleſs it were to he underſtood that there 
woas no Clauſe of exerciſing it per ſo vel ſuffie* Deputar, and that the Infant 
himſelf was of ſuch tender Age, that by no Intendment he was capable of 
(a) Yide Cro, exerciſing it himſelf ; but they held, that (a) if there were ſuch. Clauſe, 
Jac. 18- then it would be good, and he might appoint a ſufficient Deputy ; and if 
Hob: 148. be did not, it would be a Forfeiture of his Office, notwithſtanding his la- 
3 Co. ay fancy; and of the Sufficiency of the Deputy the Lord of the Manor, or 
Iudge of the Court, were to be. Judges; end if the Deputy ſhould milde- 
mean; himſelf, or prove unſkilful in his Office, it would be a Forfeiture at 
the Infants Peril; and this ſeems to be the Diverficy taken in the Books. 
| Befides, if the Caſe in Co, Lit. be meant of the Office of Steward of a Court- 
Leet, it may be good Law, becauſe that is a Judicial Office, which _ 
TE | | aps 
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Juſtices on View of a Forcible Entry Proce Proce 


2 Inſt, 665. 
6 Mod. 8 6. 
(4) But a 
ſentment is 
the ſame 
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2. Of giving Bail. 776. + RH DA 
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"bo Where the Proceedings dn the: Revert ate fn the fame 
Plight as if no Outlawry had been. 777. 
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and herein itis laid'dow rjeant, utlaw 
Co, . fo 128, at this Day lies in aff A Med and in Gf oe 1 1 el 9 5 
b andb im all Maden ef Trefpeſ b Eg end en WW RUINS oF Rel. 
71 1. cous, and, as ſome ſay, in all Indictments of Conſpiracy or Deceiti br other 
| 8 Hawk, Crimes of a higher Nature than Treſpaſs vi & armis; but it lies not in an 
P. E. 302, 303, Action, gor, as {ome ſays on an ladifiguention.a. Ts Rad, Log 
and ſeveral given by ſuch Statute cher expre 55 in, 
5 12 pliedly, as in Cate made Treafon or ay b by Statute, or 710 ere a , 
00 Does not Ziven by an Action in which ſuch Proceſs lay before, 1 in t e Cale of « a 
lie on an In- ( 2 Forcible Entry. 
dictment on 
the Statutes a 


Fogeſtalling. 8 2 . Hin. P. C: 1% 43 OU Chdeisbb 
1 55 * 2 Outlawry lies +, Keb. 196 e. 15 71 


1 in Ae 'Cophas pro fine lies, und Pod that, e Oe wry, if 
the Aſſiſe be found with Force; bat being a mixed bg Aion, as ficke of 
the Reale, it is out of the Statute! of Addirioony 1H. Foleeps's\ Which ex- 
tends only to Perſonal Actions, Appeals and (d) Daene, 1 ny 
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So Proceſs-of Outlawry lies in Replevin, and is given by the Statute 25 6 Mod. 84. 


where a Writ or Proceſs is founded on a former, it muſt purſue the for- 
mer, and cannot vary from it. | 8 | | Mt New 
By the Common Law, in all Actions of Treſpaſs Quare vi & armis, and . . . 6b. 
in which there is a Fine to the King, a Capias was the Proceſs; and herein 2} H. & 1 


H. 6. 13. 
Froceſs of Outlawry lay by the Common Law. 5 Rad. lt. 
| 293- 10 Co. 72. 2 Rol. Abr. 805. 


- But in Account, Debt, (a) Detinue, Annuity, Covenant, and ſuch Ac- Co. Lit. 128. 
tions as are grounded upon Negligence or Laches merely, no Capias lay at b. 3 Co. 12. 
Common Law, but only Summons and Diſtreſs infinite, and therefore the: Bulſt. 63. 


Capias and Outlawry in theſe Actions were introdued by divers Acts of Gel, 145 5 
| Parliament, | " 5 Sale | 261. 


in a Writ of Account. 8 . No 
And by the 19 H. 7, cap. g. reciting, * That for as much as before this 


turned by the 


c e | Yelv. 158. 
— 3 Keb. we ng peed — 5 (a) n "Ow of Outlawry lies in a Writ of 
By the Statute of Marlebridge, 52 H. 3. cap. 23. the Writ of Monſtravit 2 Inſt, 145, 

de compoto was giyen, where before the Proceſs in Account was Summons, * 1 
Attachment and Diſtreſs infinite; and by MWeſm. 2. 13 Ed. 1. flats 1. cap. * 259 


11. Proceſs of Outlawry is given in Account. 
By the 25 E. 3. cap. 17. it is accorded, that ſuch Proceſs ſhall be made 3 Co. 12. 
in a Writ of Debt and Detinue of Chattels, and taking of Beaſts, by Writ 2 Rol. Rep. 


of Copias, and by Proceſs of Exigent, by the Sheriff's Return, as is uſed 2 I. = 


* 
« Time there hath been great Delays in Actions of the Caſe that have been Page 749 
e ſued as well before the King in his Bench, as in the Court of his Common 
Bench, by Reaſon of which Delays many Perſons have been put from 
« their Remedy; it is therefore — enacted and eſtabliſned, that 
4 like Proceſs be had hereafter in Actions upon the Caſe as well ſued and 
< hanging, as to be ſued in any of the ſaid Courts, as in Actions of Treſ- 


if ws hath been agjudged, that Proceſs of Outlawry lies in no Caſe but Leon. 329. — 
where a Capias lies; and that therefore where the Proceeding is by Bill 2 Rol. Abr. | 5 
and not by Original, as there can be no Capias, ſo there can be no Proceſs 728, 

of Outlawry, as in a Bill of Privilege by or againſt an Attorney. 


Sid. 159. C 
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(B) By what Jurisdiction ſuch Pzoceſſes are 


T is clear, that the Courts at Veſminſter may iffue Proceſs of Outlawry, 2 Hal. Hiſt. 
and that the Court of King's Bench, either upon an Indictment origi- P. C. 198. 
nally taken there or removed thither by Certiorari, may iſſue Proceſs of 
Capias and — into any County of England, upon a Non eſt inventus 
the Sheriff of rhe County where he is indicted, and a Teſtatun 
that he is in ſome other County. „ WE 


Vor. III. — 
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2 Hal. Hit. Alſo Juſtices of Oyer and Terminer may iſſue a Capias or Exigent, and 
f. C. , fo proceed to the Outlawry of any Perſon indicted before them, directed to 
199 1 the Sheriff of the ſame County where they held their Seſſton at Common 
Law; and by the Statute of 5 E. 3. cap. 11. they may iſſue Proceſs of 
Ca pias and Exigent to all the Counties of England, againſt Perſons indicted 
er outlawed ef Felony before hen te 75 on OH SHOBYAR 
2 Hal..Hiſt, But Juftices of Gaol-Delivery F regularly cannot iſſue a Capias or Exi- 


P. C. 199 gent; becauſe their Commiſſion is to deliver the Gaol de priſonibus in eg 
+ But now ; = "FI | „ 16 th ö 
they have * exiſientibus, ſo that thoſe whom they have to do with are always intended 
Commiſſrons in Cuſtody already. eee 4 of WS ENTS e fonds 2. . 

cken (27 2h $8H007% 662. 6 & 3 6 24 $6552 Ut 2 7; 
Terminer, and other Commiſſions, Sc. giving them full Power in all Caſes, /  . 41 


2 Hal. Hitt. Juſtices of the Peace may make out Proceſs of Outlawry upon (a) In- 
dictments taken before themſelves, or upon Indictments taken before the 


N 8 
(a) pI of Sheriff, and returned to the Juſtices of the Peace, by the Statute of 1 E. 4. 


tices of N cap. 1. but the Power of the Sheriff, to make any Proceſs upon Indictments 
Prius, Juſtices taken before him, is taken away by that Statate. Cabo) 
of Oyer and. . 3 LS e 7 
Terminer and Juſtices of Goal- Delivery, and alſo Juſtices of the Peace in their Seflions may proceed to 
Outlawry in Caſes of Inditments found before them, and that by the Common Law; and in Caſes of 
Popular Actions may proceed to Outlawry by the Statute of 21 Jac. 1. c. 4. 2 Hal. Hiſt, P. C. 52.— 
But they cannot iſſue a Capias utlagatum, but muſt return the Record of the Outlawry into the King's 
Bench, and there Proceſs of Capias utlagatum, ſhall iſſue, Palt. 406. 2 Hal. Hiſt. P. C. 82. 2 


„ Hat ig, It is made a Quere by Hals, whether a Coroner can by Law make 
P. C. 199. Out Proceſs. of Outlawry againft a Man indicted by Inquiſition before 
Eger Haw- him. 3 3 | 5 1 4 Vi ir | 
„„S CCCVVVVV MAT ARDS 1} e 
roner may award Procefs until the Exigent, on a Bill of Appeal before him ; and that by the better Opi- 
nion, ſuch Proceſs ſhall be awarded by him only, and not by him and the Sheriff jointly, and that he 
may proceed thereon to Outlawry ; but that ſince Magna Charta, c. 17. by which it is enacted, That xs 
Sheriff, Conftable, Coroner, or other Bailiff of the King, ſpall hold Pleas of the Crown, he cannot pro- 
ceed to the Trial of the Appellee, 2 Hawk. P. C. 51. and ſeveral Authorities there cited. . : 


Page 750 lt hath been held, that though the Proceſs in Inferior Courts be a Cas 
Yelv, 158. pias, that yet they cannot proceed to outlaw the Perſon, - = 
Cro. Jac.222, 181] (. 148875 . 11 Og ering A IS ere T 1 ö 
261. Raym. 128. Sid. 248, 259. Keb. 890. 908. 


2 Hal. Hiſt, The Proceſs to the Outlawry, viz. the Capias and Exigent, muſt be in 
. the King's Name, and under the Judicial Seal of the King appointed to 
theCapias was that Court that iſſues the Proceſs, and with the (5) Tſte of the Chief Juſtice 
ene Edmundo or Chief Judge of that Court or Seſſions. n cn ee YE. ee e 
Anderſon, VVV „ V8 $4 a i e een Be 
| NE T. and for this Error the Outlawry was reverſed ; for the 7z/e is the Warrant of the Writ, a it 
is of all judicial Writs, Cro. Eliz. 592. Gronby ver. 1/cham. 8 
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(o) Againſt whom Pzoceſs- of Outlawzy may 
ay be awarded : And herein, 
1 Whether it may be awarded againſt a Peer - 
2 Iaſt. 49. IF a Nobleman, or Peer of the Realm, be indicted and cannot be found, 
1 zl 1 Proceſs of Outlawry ſhall be awarded againſt him, and he ſhall be out- 
+ Hawk, 0. lawed per judicium Coronatorum. = | 
"P.,Orqage=—porrn 1 | | — But 
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. But in Civil Actions between Party and Party, regularly a Capias or Exi- 2 Hal. Hitt, 
1 lies not againſt a Lord of Parliament of Kugland, whether Secular or P. C. 199. 
) Eccleſiaſtical; yet in Caſe of an Indittment for Treaſon or Felony, yea ap Eliz. 
or but for a Treſpaſs vi armis, as an Aſſault or Riot, Proceſs of Out- play 503. : 

lawry (hall iflue againſt a Peer of the Realm, for the Suit is for the King, 5 Co. 54. 
and the Offence is a Contempt againſt him; and therefore, if a Reſcue: be Rol Abr.220; 
returned againſt a Peet, or if a Peer be conyiR of a Diſſeiſin with Force, or % hat an 
denies his Deed, and it be found againſt him, a Capias pro fine and Exi- prior why he 
gent ſhall iſſue, for the King is to have a Fine ; and the ſame Reaſon holds not to be out- 
upon an Indictment of Treſpaſs, or Riot, and much more in the Caſe of 12ved. 3 E. 3. 
Felony. Ry RD 5 6 8 5 ol. Abr. 
i . Fo 


2 · Whether Proceſs of Outlawry may be awarded againſt an Infan t. 


An Infant above the Age of fourteen may be outlawed, and the Out- U. 4 0 
lawry is not erroneous; but an Infant under the Age gf fourteen cannot be , 3 
"obtlawed, for if he be it is erroneouus. Fi. Title 


e j 9 v5 GS be 
DIAG 2 Rol. Abr. 805. Dyer 104. 2 Hal. Hiſt P. C. 207, 208, 
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But the Outlawry of ſuch Infant is not void, it being of Record, but it Der 239. a. 
is voidable only by Writ of Error. ö 05 2 Abr. 
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3. Of awarding Proceſs of Outlawry againſt a Feme Sole or Covert, 
21 eng DAD -20:2P228 and the roceedings thereon, fy 8 1 
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A Woman is faid to be waived and not outlawed ; and the Reaſon, ſays Co. Lit. 122. 
my Lord: Coke, why the Outlawry of a Woman is legally called Waiviaria b. 

mulieris is, becauſe Women are not ſworn in Leets or Torns, as Men are, Lit. ſ. 186. 
who are above the Age of twelve; and therefore, ſays he, Men are called _ 

* ailagati, i. e. Extra legem pofiti, but Women are Waiviate, i. e. Derelictæ, « p | 
left out or not regarded, becauſe they are not ſworn to the Lax. age 75 
Therefore, where a Capias and Exigent were awarded againſt three Men 
and two Women, and the Return was Utlagati exiſtunt, where, as to the Cre Jac. 358. 


5 vi . Midaleron 
Women, it ought. to have been Waiviatæ eriſtunt, this was held to be 0,6 
%%%CC AVA ᷣ pP ] Vw ̃ ˙ om eoteate Kol. Rep. 


I in an Action againſt Huſband and Wife the Huſband is outlawed, and For this, wide 
Wife waived, and ſhe is taken upon the Capias utlagat', though ſhe is to be ax 271. b. 
diſcharged of = Impriſonment, (becauſe the Plaintiff cannot proceed Ce. . 
againſt her alone) yet ſhe ſtill remains waived, and when her Huſband is 350. 
taken he muſt bring her in. 8 uo N Hat. 86. 
In an Action for a Debt due by a Wife before Marriage, the Huſband Sid. 21. 
' was returned outlawed and the Wife waived, but before the Return of the Cro. Car. 58, 
Exigent an Artbrney procured for the Wife a Superſedeas, ſurmiſing, that 3, N 
the Wife had appeared by him as her Attorney; and on Motion that this 14, V 


is vr aj : t. 86. 
Appearance of the Wife ſhould be received, all the Court conceived, that S. CO. 


if upon the Exigent the Sheriff had returned Reddidit ſe, or upon Pluries 
Capras MS RIG Cepi Corpus for the Wife, then her Appearance ſhould 
be entered, but not by Attorney, as it is here; and the Exigent ſhould 
only iſſue againſt the Huſband, & idem dies ſhould be given to the Wife; 
but when the Huſband upon the Exigent is returned outlawed, then it ſnall . 
be entered Aer ſans jour for the Wife, for the Proceſs is determined; and ES 


| if 6 he will | "wy bis Pardon, he aan not have y 3 Sons 

0 in a Scire Facias, unleſs he appeat for himſelf and his Wife z bur if for che 

*  Houſband, the Sheriff ball return Cepi Corpus upon a Pluries Capias, and a 

Nen of inden for the Wife, yet an Exigent ſhall iflve againſt both, be. 

\ cauſe it muſt be pteſumed the Huſband might brimg in his Wife; but if 
© upon the Exigent the Sheriff returned Reddidir ſe for the —_—_ and for 

the Wife, and ſhe is waived; the Huſband (hall go Fre Se; but in this 

| Caſe, becauſe the Exigent was returned againſt bath to be outlawed, the 
: 0 SLOE gh Super ſedeas ſuppoſing the edt of the Wife is merely 995 and void ; 


5 — it Was ene und the Exigent appointed to be filed 81 
both. 


4. of edel Proceſs bf Obtidirty n! feveral Pefeidanc, and 


_ the Für eee „ e . 
On. 0 , If two are Wed in a joint Action, and neither of wem vin appear, Pre: 
5 Beverly, ceſs of Outlaury muſt be taken out n both. 


| If an Exigiat be ended let two, and the Return is primo exatgi fas 
2 Rol. Abr. & 
802. Taver. runt & non cumparuerunt, without 1 err ie | is 
ard Caſe, erronedus. . 
2 Hal. Hiſt. | 
P. C. 204. S. C. cited, and S. P. ſaid to have wu often 3 ,—Cro, Jac. mY 8. P. ated and 
ſaid to be manifeſt Error, 3 Mod. $9, 90. 8. F. eb Rol. * 496, . 300. 8. F. 1 tt 
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= If t two in a Writ. of: Ane are Aude to account, and one is 

| - oy FFAs 127. after (a) outlawed in 105 * ad 1 r pu, 2 thall account 
"By +4 alone. 1 8 

Brownl. 25. 


S. P. ſaid. "(@) rere. —— . 
- n Sid. 99s Keb. 11 1. | is) 
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* Page 732 4 wren tivo are edel e to account, 2 one is outlawed and accou 
4'B. E. 3. 13. d. if he diſcharges himſelf upon the Account, this ſhall be a Diſcharge to t 
Rol. , 78 other, when he ſues a Scire facias upon a Charter of Pardon; and if he 5 
406 charged by the Account, this: hall. be a Charge upon the other, becauſe 
2 Leon. 76. they were SET to- account Jointly, 
Dyer 239. pl. If in Debt due upon an Obligation egainft B. and C. Sons an Heirs of the 
203. Obligor, and 3 D. the Da 75 and Heir of 2 who was another of 
Hawtry ver. the Sons and Heirs of the Obliger 3 in Gavelkind, Proceſs is continued till 
gg the Uncles are outlawed and the Niece waived, and after the Uncles are 
45. pl. 20x. pardoned, and bring a Sire facies againſt the 7 who thereupon de- 
Moor 74. pl. clares againſt them mul cum the Niece 2 the Uncles plead, their Niece 
203. and is but of the Age of ſeven, unde non intendunt quod duranie minari atate. 
32 they ought to anſwer, Ec. pet the Parolſhall 5 z for the Niece is 
N out of Court, and guoad her the Orig inal is determined, and at her full Age 
| no Re-ſummons could be ſued againſt her, . but che Jncles only, becauſe 
— ſhe never appeared in Court. 
Sid. 173. An Action of T pals was brought againſt | two, one was ws ec oh — 
Keb. 642- ter the Entry of the Writ. it was entered, & Jing es quoad predif? J. S. 
Adds yer: (one & the Defendants) Unagaf eſt, . then ts againſt one of them; 
a And on Motion in Wel Ae the ( 9 the Declaration 


naught, 


hes. N * 5 of Flooding. jo uch Cites, Abe Entry & the | 


84 rage, & qued pradi7.rJu S. mulaget) inf in: Proc J, and „„ 
11 Ct rds ate Menctial, becauſe _ he fight be dae in 
* and riot hog this, ee 


5 ; 7 N * (LE 
. euer Tg ; ' by I | 
W . » 

— — — — at oo 


: £ 8 4 
— K N eine n . eee * 


= of ears 8850 of Ne a geiaſt Principal and bee 
e * 5 2 251 1 30 (Q $1 


3 | * uſe ein the t 5 
wt of DA 1 e 5 e e by NE nd 6 | 
2 ce or, e 40 dense yn derer ade abc «2455 
them, no more than agaioſt their , Ptincipals, Pals which he appealed of tobe 
** Deed, but their Exigent ſhall 1 5 until ſuch as be appealed e of e ee 
. Daed br uttnibecd of Ourlawty, her wie?“? ee eee ban 
aide the followihg Katte cular; $0 5 * hk 


ofa .lt ods 12 * 


cermialy as — * the::Reaſon 0 d Statue d pen dad 8 . . 
ommeg Law, Cor the ferdibg:wherecf this Statute was made, did dt . 
maler agy Diſtinctiom in this:Reſpedt betwetn Appeats and Tadiftmens.” SE 
445. That it! ſeeens to be agtetd, that where-ever ſome of tue Defchd. 2 Nat. | 
Ants are exptdly changed as Pricitipaley and oem 28 Avcelaries, before r. g. 1 
52 Amped of dh Exigent, we, Quthawry. deen of thoſe charged is f. ©. 266 no 
cc 


eſſaries cannot but be reverſible, becauſe it uppeats Hpon the Re- 
. cord chat he Emgenc iſfbaed' vontrary to the Dir Ko of the 8 i} 3 87 
hut if ſexetal be outlawed on a Writ: of Appeal, which chargech them 
all alke huet m Diſtintkion, wert can be he- Advantage taken of 


* 1 4 
* . 


.* che Appellant's not having purſut@the' Statutt; "inos'it ren not bot 0 * Page 758 9 


that he might have.charged them all a Prineipals. 
34ly, That it is ſtrongly holden; hut if an Appellant uke out the Ea. Hawk, P e. 
gent at che ſame. Time againſt all che Deſendamts, he muſt, when they ap- 306. & i 
| Pears, count aghinſt tham all as © Prirvjpalsy and ſhall be" Tontluded from u 
| rene dA chem as Avceſſaries, becauſe he has taken out ſuch Procefs | 
as i erfonrcells where all deere 2 als ʒ but he makes a Doubt, whether 
this be. aw at this Day Ice ors, ede Law feetns © 10 to br 
olden, are ſalved by 9 | 
Abe That it ſecms tfir better as ne 
than one Principal, che Exigent r iſſue till all of chem ate arruigned; 306. hes 
and herein it is lid by Fine, that if A. and B. be indifted as Principals in 2 Hl. Hits 
Felony, and C. 26 Roceſſary w chem borh, the 2 inſt the Accel. c. 
ſary (hall ſtay All both de attaiated by Ourlawry or Ir that it is ſaid, 
if one be acqunted, the Abceſſary is (diſcharged, becauſe indicted as Acceſs 
ſary te GOL therefore ſhall nut be put to anſwer till both be attaint; 
but hereof he d Din, becuaſe; rhough N be. Aeceſſury to both. 
be might have bern iadikted as A cteſſury to one, becauſe the 83 are 
ia Law ſeverul t but H hs be dived” W ee e Ni | muſt be 


— * 


* ſo. 


Nox. 11. . 8 1 | In 


% C2 
"ww 
— ©. ety — 


8 8 7 2 g "HRT * 
. 2 IT N LY 


" AP —[—ä—ä OTA 


Hal. kik. , In. Tredſod all abe ip, aud Werse 8 7 One 5 
7 C. 238. ep 28gainct him chat redei rest atchẽ ſamie Fine 28 ag inſt hi (char d id the 


+: Fact. fi LJ 20 36 gin 211 mths nnn 11 32 975 Been me 
td by 367 bn on 4Y 


* wn 
CE TI ONT Y "IO. 2 See 2 [© OB 


wv 


\ | * — a 1 
7 N 5 44 508 lagi IT 1 4 TY kan W 10 290010 Zuik 5 Ve R O N 
” F " 


hat R oor and Diſabilities an 
* dae fubjeites the ; irty to: And, herein, 


243 W N kt 12 | 
We * _ A "n > 73 
20 2. 10 Bt; K 5519 Lebanon to lasge 16 guts en 


5 ki, Where k off tho {ame ] Effet wich a Sentence r fine 


„A nocu SI zuo d 2000 3803 bontvorg ei 21 go pine 1 Heile 
u, ne In be oubved of Tres or Felony, though there be 10 * 


. C. 399. „ ludginent (u) but Uiiiparns eg per rdriun r Ser is of itſelf 
(a) If the * 1 « datt che Pag to ſuch an Award thereupon, to be 


Outl 

— y de wade by: the Court here he- i brought, as [9 > ſuitable to t the Offekce for 
Sheriff's Re- e een rp wanne üer nac e 5 
turn of the 2 Th 1 S& £6 $34. 4. » ts 981 * 41 hy Ain 11 480 S217 Higgs 
Exigent, or 51 the — 5 122 of a aa! to- dem directed, to keniſy — the Party: were 


outlawed or not, the Party is as much tainted, and I forfeit.and 27. much, as if Sentence bas | 
been given #75) Ht Mm aþon Verdic of nfeffion, 2 VP. © vide Hal Hiſt, P. 


205 · 6.— That thoſe Malefactors who wilfully fly from Juſtice, Add a 4 Tame to their former Oe, 
and therefore ought to have to Beneſt of the Law. 35 mw. * r 188, 385. 379. 9. Sg 
* | wy. r . Sn B. ebe 1 11 \ A WE E 5 | 


"© 4 32» 


| ow 1 Nene 310 wy 
z Hawk. 5 Bot if fuch Ourlemry appear ta the Court t Je be —— wheres: any 
P. C. 4. - ONE-28 Amicus curie may inform them, the Barty ſhall have Counſel aſſigned 
bim co take Advantage of the Erros; but ik he will: neither bring a Wit of 
7 Error not plead in convenient Time, and the Outlawry be voidable on! 
75 _ and not void, the proper Execution ſhall: be awarded againſt him, but 1 
Sentence pronounced ; becauſe the Ourlawry is a Judgment, and: no Man 
„ ſhall have two Judgments for one Offence. 
2 Hal Hit. And herein it i og by Hale, that though the Court ne 1 to prefix | 
r. C. 46. 205 Party a Pay to putchaſe a Writ of Error, and in the mean Time to 
ite Execution z yet that muſt be on his alledging Error in Fact, or Error 
3 bh upon the:Outlawjy.z for if the Court be ſatisfied that it is merely a 
__ 754 Pretence, they may chuſe whether theyrwill allow him a wy to! ſue foreh 
2 Writ,of Error, but may award Execution preſently. 
+Hewk. 3; 5 But though an Outlawry be an [Attainder, and equal to 4 Cdnvidion or 
P. C. 344 Sentence by Verdict or Confeſſion, yer it does not fubjeR the Party to any 
Ha Hil- ſeverer Puniſhment than the Crime does for which the Outlawry was pro- 
ph I LY nounced-z; and therefore, if it be in ſuch à Crime for which Clergy is allow- 
p. C. 350. | ble, the. Patty outlawed ſhall be allowed his Clergy i in the mec ee as 
15 1 who is convicted by Verdict or Confeſſion. 
> Salk, wy One was outlawed upon an Information for ſeducing a young Genilelnn 
Fl. 1. to marry a young Woman of à lewd Character, and dae 5000 l. And it 
n yer. was moved in Behalf. of the Defendant; that he could not be fined upon the 
M a Cap ; becauſe;ip Miſdemeaporsthe-Qutlayry does not enure as a Con- 
viction tor the Offence, as it does in Caſes of Treaſon and Felony, but as a 
Convyicl ion for the Contempt in nat anſwering, which Contempt is puniſhed 
by, the F orfeiture of, his Goods, and Chattels ; and if he might be bed now, 
he muſt he fined again vpon the principal Judgment; and the firſt was held 
- be irregular, 2 Outlawry in theſe” Caſes is not a Conviction, 
bears by, Hels. 1 quis 22 & fuga AR 2 
+ oc ae 7. 4 afto grincipali. 


$ 7 g 5 - © p 

4 a 5 f ' 

** 14 1 
14 f 21 4 ö 9 2. Of 
. 4 i 
„ Ja 4 - 


; 
— un. TOR n mm * 
1 p 
' 


— ae 


— e We Mee 27 — 2 — — — 


— — — — 68 2 


1 10 ; 2b. I N 73,7 # 12700 N 4 * * FR vr 1 * Fj uy 4 401 1428 


n f 0 E 1 
4. Or. the Fottithts . to Laos, hath mn reap 25 herein of the dr ve (e) 
Difference 9 Me Outlawries in Criminal and Civil Caſes; and e 
of the King's and d, 8 W at vrhoſe Suit the Outlawry was 


bad: And berein 713 hl A 407190 7 STI! 3 Jon 97} 1g ven. - 8 — 

NE rp SHA b DL D631 IOUGEI 10 nig yea "K's I 16475 

1 . Deu. due keene 6 0 imma! 3 V 5 1. J * 

vel ven e C4] 101 2 . 28 at pal 0 
; at f ad} 11% TY . . 48 D 111 40 FUG 7 907 11 Bess ed 64 1 5 : 


_ Herein we muſt ike, that an Ouawry of Treaſon or Felony . 9 K. by 


20, 
Conviction and Attainder of the N herewith the Party is char "Ip for Abr. 
| and ſuch Dutlawry MAE th eB 9 cauſes an abſolute d ee: nN s 
the Party's Eſtate both Real —— — , viz. in Caſe of Outlawry of unf. Pro: 
Treaſon his Lands are forfeited to the King of whomſoever they are held; * Lit. 128, 
and in Caſe of Quelawry of: Felony, to dhe Lord by Eſchaat of whom the ey 2 Ha Hitt: 
ate immediately: holden. ed of yell & e 000 yaq ea till P. C. 205. 
Allo in Civil Caſes, the Retiring from the Triquities: of JikRois BUId'"{& plow. 2 
8 in the Eye of;the:Law, that it is puniſhed with the 'Lofs of the 5 Co. 110. 
Off 8505 's Goods and Chattela, and che Iſſues and Profitsagf his Real Eſtate Show. Par. 
but by Outlawries ih, Civil Caſes the King has no Eſtate, But oily « 4 = 73: & 
nancy of che Profits z r can he manure or ſow the Ground; An bio tn: tha 7 17 Donn, 
tereſt continues no longer: than- the Party. hack an Este rand deter 
with the Party's Death; and being originally introduced to com pel th D D 
fendant to come in the ſooner and 3 Plaiätiff Denning. may u | 
ealily be ſuperſeded or jreverſeg,” and theveby the Kite 8. Ferbadey dk ck 
| Profits diſcharged, than an Outlawry in a Capital Caſe" 73 65 53; 0 
Alſo if a. Perſon make Default tili thd Alvard of u Ex — — hen up Stun. 
an Appeal or Indictment of a Capital Offence; he forfei his/Goods;! unde 473488307 £ 


| he was pardoned before the ele der was nr pt 10 19 7 75 Rol. Abr. b 
feited 6 Iain 


1.08 


AA oft 
28 


s.- ny WR 


the 'Lawiis the ſame, ad to" ſuch 4 Pef t 2 N (5) 


214 % bs & ic. rm) Eli > 
Larceny, and that Where- eber "Goods 1 they "are ae of pay 472, 011 


by an Acquittal at the Trial, but oa a 2 of the 1089 of the Exigent 8 Co. 110. 
they are ſaved, whether ſuch Keug ener e e eee Cee 1 
5 3 as for the Im 846 


1 Lat * — * 


e of 


Txigeſit was 4 awarde or for a Def 700 ES 


TT k iar 


105 ons 


har, Whit "Things ar ee * ts Di 9 . £ a eh 

Ge in a Capitgl Cafe being, as hath been fa hn 7 oP 1 4 gol gh. 5 
Cole ö it is Elear, that all Lands of Inbefitance, as; Fil her <& the. Real Title, : 
and Perſonal Eſtate whereof" the Party outlawed i is ſeiſed © f po * in N Fehr. wor 
own Right, 1 —.— abſ; ber Lis * I OR 1 

Alſo the King hath by the Co 1 Q Ns his 80" vp £ 
Subjects to anſwer all 9 of Law and W 95 8 5 M } 
on Proceſs in a Civil Action, is fuch a Contempt, a the 6 Eat guilty, aſl 85 . | 
Put out of the Law, forfeits his Goods atid Chattels, his ales for : 2 


Sars, Man A3 


and his Truſt in ſuch Leaſes, and the Profits of his Lands of Frceh old. 

But Outlawry in Treſpaſs, or any Civil Action, works no Corruption of Bro. Title 
Blood z and therefore. if the Huſband. be outlawed in any ſuch on, che Oath 82. 
Wife ſhalt botwithſtanding have Dowerz..and the Ide th mall inherit; fox it . 388. 
is a Forfeiture of the Iſſues and Profit ty the Lands only during the Life Ga 3 by 2 | 

of the Patty outlawed and ſo lon E Outlawry remaias unreverſed | 
als. it ſeems, that 1 1 15 Wife herſe If be a or ne in why fuch | 
AQ N. Jet er Doyßr i Is not fortenced, | Is ro 10 oth 


. 
COT IES 1 


0 5 


* . 
| MC 2 r A 3.4 AY 
. 
* "mp" 7 
wW. ” 


\ FIX ; 
2 — nr — " ORE. JU * FIST 0. "Oe". — e 


» * 
4 We * 


—— — bo rt en. rr 


Hei. 166. Tr is ſaid to have been = by the SR I has 8 of 
Nent reſerved upon an Eſtate for Life are not arp Peg us be- 
(«) Fer this edaſt they urs Resl,- and 0 {#) Rewe fot | x her- 
wide Title Wit if upd l Leaſe for Tes. 85 . e leck 
15 Also i is Meld: that thete are debt Tüings Heß the Party cchnwell may 
Cro. Elz. have, and are not forfeited to the King; and that therefore am Executor or 
vet. Hut. 53. Adminiſtrator cannot plead in 11 8 of Aſſets, that his — 85 In- 
vide 4 0. * Se Was n igt have Debts ti dur 0 act; 
93s * 0 Goods A 1 ITY hg Outlawry, for which he may have 


* 3 Treſpaſs, and recover the Value of the Goods, which ſhall be Aﬀers in his 


Cro. Eliz, Tiands, - 51 10 gos 1 wi 6137; ag 8 81 T4 Ado Nut n Sv nir H 


. A 
hst Hebtok ey Pay! Debts ib the mcg Ir stöt öfA Pepton Gütlawed Þ Ke 3 
A ſhall vera good B, tnoagh u {tail 1. cecba table td We fort a 
Rite 5% "Io Fei to oF mt e. elsa Pelz leu Ao 2263117 8 363 


Car: 


Sx 1 4 13% HOH t gar 902: Derta tester E bits aid not] 
: eſtator had mortghgeti his Luaad upon Oundktidn that 1 be 
ee pay not at ſuch a Bay to him, his Erecusdte 6r iin Helis, 100k 
1 cher then it ſhall br lawful for hinror his Heiri to tecenter, (aid Kees! thut 
ee - : before.che Da 8 Teſtator is qutla wied, und makes bis Executerb Adee 
W wed? ank at The Day the: e e $y "this is 
2. 8 YR 115 rs, and not Redl 40 the Ringe edt wal ul yo neg 
1 85 FLOW If Fenapt for. Tt 0 Voars-be:ouphawed, the: Tenn is forſeited i the 
is ene he may ſeize it, amd ute ür avis Pleaſany,”! ON On io 
f 4 bein on BSO ni vilzaigho g 1 bas : Mehl] en J on 01:w 
2 Rol. Abr. «1c bring polited of Leaſe for Youryrants i over to h in Trait 
r K big e an odilevrd in a perfonal NG lun, mis Truſt hell 
forfeited to t 


8 N S 1 TILL 3 gan nn Kon eine! £ 


\ 9 bouche Landy a wfterwards'is Sithaed! he 
+ Coin. DI SHO Terr © 8 "Thy een 10 Ln 4 8 
806.0 i107 


cite in, TR i; ti 4 — 5 45 Nl KR * of! 3 — 268 211 

1 If a Mao d and the us s the. Leflhr is a ; 

. e e eee tf eee | SO 
61:9 l inp! 


011 00 ? 7992 1X ad lo ! 18 701 30 1511 N & WO e e . 85 5 . 8 bs 
Ay e 1 Hthe Cotiuk&”bf x'Staht Sta Cohan 1 e 
Bd 1" this Statute: nd Ws AN is Sulz eg 9 5 Klon de the Debt 1 
= fu. bib forth dae King) alk th King iſeharge the Ct ber oüt 
4% et 1 5 4 1 = 7 "MI 
* Page 80 i there are 30 0 | take the Body of 
15 7 Conuzotiti'EXetutidn, 255 one of the Seer is outlawed in a perſonal 
7 87 888 17077 It is ſaid. to be. a Forf os 55 of the D RN ſt bot.. 


11 155 Ade, My a Font Fj ing (hall | N elent to o his - 
70h, G. © Gene e 


3 05 if 


Un UP 1 


9H 6. e olf, Tensat. at 
: Role bre Big fool ng 85 


c pr an ee in them... 
80 if a deck dee mn 755 Aan a 1 appens wo bete 3 


| 2 Bol, A Abr. () d i= ng 5 EY ij in Force, al Ga ance is forfeited: 
we the Kin e e in a, of, 
If after 1 | a e Capi aſe, an e 
Aber To Ereſpaſ er Ke dy S 
h ur- 1905 se G10 ee 10 44 
chaſeth any more Grote; Deja eee, s jj 1115 ; 8 te L664 
a(tT of Ir . ane ON 2K JJ OOO "RY en WSN 3443 
Beverley ver. If a) Th t by 4. he i outlived, and) odgment 


See is given for le + Hitpedir; add therehp 


the Incumbent reigns, 


a 9 and takes u new Prefentarion: —_— the O. Qacen by Virrue of the Ourl awry, 
Moor 269. zud accordin de is inſtituted And indutted, 225 N A. rever ſeth 


Savil gg. the Outlamy/undibtings a S atfas to have Sexton of the Judgment, 
Gouldl. 6 * _ Preſentation was veſted inthe Queen,” aud exeduted before th 


Owen 3. 8 | : | Oudawry 


** 


— = = : 


Re in — — ht Ju | b i149 
2 covery Ruan commit m Pond 1 
ci cite ſhall. be tembyed ved . RO wells 1 


52 A i ee u Fr Gr 778. 


Things Perſonal, ſettled by Wa of fTruſt on the Offender; ue moch b. 
forfeited as if he had the legal Intdreſ mT Ho 214. 


aà Bond be taken in another's, 


ane, in I 
wards outlawed,” 'this 10 forfeited The hae) Mabe 4 25-if taken i in his (a) And ſhall 
own Nang.” | be executed 


* mx race nene! 41 Mt rnit t Mr n un 
ach bye. 46 0 * mne Betkequie Chub, u. is ane a n.5 C. "I 
bil 10 #6 T ech v nern I S l let a titel N wwnt 

Ss the Traftiof u Tem . 7 
Wide dad Chilaren, Ge. in linie lin Uice Mater a6 bo forfeited, if fraude- Lane $4,115 
lentiy made with an Intent x0 avoid u ſubſtequent 'Forfeioure-; ; vo t it cut de —— 
forfeited ſo far voly as is reſerved for the Bedefir uf the Plry biste, if 2 Keb, $64» 
made Bona fide, whether before vr after) Marriage for good 'Condideration; 523, 6 
without Fraud, which ig — — — IE. 
the Caſe, and ſhall er 9. by the Court, where c nn exprofly Hire! 106. 


ſon. who is after 


found. 7 Po” Aich. zan 
e e il. A. . We OY me Us. Wil ad. r 
10 Fer n e odd n ode” et e ee e | 
. an Indifiment of Heculanen the Party, — e993, ute 


= Sea, — a a Deed of Gift of all his Goods and Chattels upon Raney, 70 
feigned Conſideration, and then he went out of the Realm, and was after- . 
wards outlawed on the amp Iudlictment; and it wis adjedged, wat the F; wh 
Derd of Gifti was void to defent the Queewofithe Fotfenue of the Goode, " wide 0 
_a6d this by the Starute of 13 Tür- 2p. g. and that the wavintivied 295. 1 
w His Leaſes and Goods by the Furſchtu u on! ag GL NH 

The Forfeiture, as hath 09 ſaid, muſt be of Goods which the Party ius 11 H. 6. 17s 


in his () own Right, and not che Rightofancthee ;| at therefore an ae. J., lz. 
cutor or Adminiſtratorigutlawed:fi 


$315. 1 5 
— ä ——— ul e Lo, 0% 6 Ob V1 o hahe 8 
0.46 Lew 2047 301 Rm "TT ; 
Peep; yer 299+. worn, u 


hy ; 
% te nr an oe — — 1195 


. 5 ad 19. 4 


if an Executor u Account again EY ire ME mn. 6.8.b, 
1 5 after: IN ow d, yet he ſh 4 it this Debt; for it 2 Rol. wr 
dontinues the Di only put ere by he 
Justen. 9 a | doe - 
Duties 5 ypon Si ging 8 IBS to the King by © Page 
the Ok Tov of 5 She. gh the btor might baue waged, W 885 
oh. foe, Pur 14 brought the Faber : bed a Slad:'s . 


ere by.th e Outlawry. 


bs detd e 0 the Cattle aß e Stranger 
Conchant vn Tand pen oe th Sale NY be ta 


3 Levari facies as Iſſues a ae ee c chat ot * 
mere might be t ai t all, $M Perſon outla\ may, take in 952 0 
\Mens.\ pen 9% d eat the O ch. e. % 


wel. 10 f2\'8; G. Prien bel. "oy "(tha 15 Thacitis ey W's aver th at the Ear byes wal and 


# 44 


Coltbant. :: a. 442. 182 a0 ian oIt: 1 ur 
Nr : 313) 4 781 4 2 Dy 4 7 1 . n Nit G * Jo th 1 01 if ; zr e % 
So if the 'Perfon nt ſhould as e aſe} Renner 
of lis Land, che Cattle of the Feeffte m den fat the ioes of dose ,; te 
Lande, forthe Lahd ig () Debwr to'the Kg. = Ap - 


Tal fer 


eee tee whither 255 — bebe, & Gab. du. 


© 
* 
* 


vor were in Poſſeſſion of them; * as if Cro. Jae. 512, | 


e Bane Ge. Blix, «+ | 


14 7 +4 $73 4 iid * e * 
2 . e e e e e e ee enn 
(Al : . i a " | : 


{ 11 


FK 85 


Wm 


. mM e Commoner ein- 
not be ken as Iſſues; but if they ſhould be talen. he muſt plead his Title 
7 in the ap unkels yp a. of nz is fund by end 6 on 


ee asl oft ao Dit i cen 
innen 1 4 213% 1 15 # #3 Ref age 21 Er ene 
* 2 5 
— 2546 "+ 5 30 5 
„ 3. e ee ade”; 
dan! 4 ) $3 £44k i 44. 7% — 5 14047 k 7 of th FLOLE-4 
% 


* 


Co. Lie 13, If a Man be outlawed upon an Indictment of Felony a "Treafon, 
14. and pending the Proceſs he alien the Land, yet the King or Lord ſhall 
have the Land which he held at the Time of the Treaſon or Felony 
committed; for the Inditment contains the Tear and Day when it was 

42 unto which the Attaindet by Outlatery relates: But if à Man ſue 

an Appeal by Writ of Felony. ot Murder, and pending it the Party aliens, 

and then is outlawed before Appearance, the Lord's Eſcheat is loſt, becauſt 

ir kelates only to the Time of the Outlaury pronounced ; in as much as 
(3) But if the. Writ of Appeal in general, eee no = wanne, wa the 


the Deſend - Offence committed. 4 G. nen 1 $i, 
ant had 3p; 


"I 


Plaintiff had pon his: Writ, and the Defendant had 8 and attain 


ed by dd or Confe lion, or i he A NT had been by Bill, and thereupon the Party had been out- 


—.4 thoagh, before Appearance, the Eſcheat had related to the Time of the Fact committed to avoid 
meſne Incumbrances; for jn the Deeleration in t and ia the/Bill in dhe ether, che Year and 
Day ofthe Felony ls forth, Lal. En. By Goth ts tin W to hol Shen ir Stor: 
e A495." 10 1%, 1a av" 9150 g N 44, Ann NRO \ gh. 4 
Co. Lit, 288, .\ Ag.to Goods: and Chandeuthe. very: Isg [of the Writ of En 
| Cale of ;Treaſonor Felony gives te K King or the Lord * 
8 . 13. to whom that Liberty is granted, the eiture of all the Goods: of the 
— o 7 in nns rom — — Cf ws the ee Exi- 
* z 2 090; inen „tal A999) 0127) 26 0130167331 
Suuaf. PS. . 26 the Auntd of: the-Zugenti gives the Forfeicure] ſo if that be 
184. well awarded, the Forfelture ſhall chutinue. chuugh the Outlawry be re- 


%.- E + l 


44 
. 


4 105 1 7. verſed for Error in Law or in Fact, fubſequeates the Award of the 


7. 
Co. 1116 Exigent; for the King's Title being by the Exigent, and that being of 
. — muſt be awarded by Natter of -a5 high * 1 therefore 79 is 
neceſſary for a Party — in Treaſon to bring his Writ of Error ſpe- 

: We, tam in adjudicatione brevis de Exigi ſacias quam in ar ations Nieht, 
- parie: Allo aWrit of Error hes to feverſe the \ Very Award of Exige N 
And though nd Etror ſubſequeut to che Award b the Fa e will Wot, i} 
yet if there be Error in the Exigent! or in the Appeal or Indietment e 

which 1 it iſſues, both Outlawry and 75 ſhall be reverſed, © 

0 ben as the en of the Exigent gives the Forfefture of che Gdads, fo 

, fs of the Lands of the Fatty 72 
buy Judge 'of Ovktlaw by che Coroners, without th. the 
, hor gives an Eſcheat, but it 


” en dhe Writ of  Exig? fades, and the | 
5 vin agg. and thereu n atlapats 
825 "or jul 101 1057 Mts 


W 158 of 232 to e or Oe Sberif aud Corbners, to certify the 


Quklawr. into the King's Bench; but this is only either to ground a Chaner 
- 7 49:25 "of Fare MT on it, or to W the r S 


_ exallus;; fall as to the Effect 1 it has ochorwite, my Lord Chief J uſtice Hale 


5 255 
Dyer 312. 2. 


N 4 1 e 3445! aq "171 v1: Dl 
are So not difable the Party. to being an Addion, becauſe in wh 


s Ba Ha: Bi. 1 lation to Pry od 5 5 and As nothing. til returned by the Shetiff. 
C. 206. | 
Hal. Hul. 44h, That dyr barel Ee Return of an Outlawry'upon 


2 
T. C. 206. A Certiorari, - wichour the Writ 


nt indorſed and returned together 
25 with 


1 — 
4 4 
© 4 5. 


. 4 C F g 
: & 8 4 : ks ; 
— — — 9 — 
A — jp. 0 
3 oy py 3 *. rl 5 mona * ag . ? Y ' 


+ , with che Certjcrori, it ſeems. ng Eſchear lic 
"a Duere.” 3 en = eaters 

. But i the Writ of Griprars be 
and the Writ of Exigent be 


| King no Title to Land or Goods ; for the Writ-of Etigi facjas is the Wir. b. C. +07 


loſt; for that 2 a Jury, upon the General lſſue, may in 
2 Record though not ſhe vn in Evidence hut here the Writ was never in 
Truth indorſed nor returned. ban an e wv 8 $9839 91: £9 WR 

-. 1 54bly, But if che ;Wric: of Certiorari were direfted tothe Coroners alone, 2 Hal. Hit. 
though it may be a Ground to cauſe the Sheriff to mend his Return, und F. C. 207. 
make it according to the Truth: rt the Certificate of the-Coroners wil! 

Wirit of Exigent extant, and the Return upon it amended by the Sheriff; 

for without the Exigi facias, and the Return of the Outlawry upon it; there 


made 


or 


— «x» 


(4) Privilege ta the 
u ehe acc eus his * Page 759 
Interelt in the Land it- C. * 


*, * "Y pa . Talk ts 
E Pn 4 1 13 1 
e. ES a bo if Bs. 5 


1 


the Finelevied, dhe King mag well, detsin egit che Cosbsge i bite if the 10; 8,9. "9" 
Fine was levied before the Seiſure, the Conuzee may well take. | | 
From cheſa Caſes che Law ſeemt to belhowfertied; as laid don in SK. „ „„ 
vizo That by a bare: Outlaw ryi the Puty immediately fortfeits his perſonaf Selk. 395. 


— 


Goods, and they are veſted in the Ring, but that he does! hot forfeit che 85 * 
Profits of his Lands, nor Chattels Real, till Inquiſition taken z and that tht n Per- 
. FRE a \ 4 208 ef DIRT nen B04 $614 FL Sf $6.48 7 55 therefore ſon dutlawed 


my 
* 


pre mh ua 


7 * 


for the King, which be maay'lawfolly 6, yor the Allones unit pad elf he — 


* his Tixle preeofent,.. Sh, Gn: Bus 2 630168; no ga A zh 10 . 1 457 eg 
\ * 5:8. SY il! e 4444 bre K. $414 #6 mou (NO Ne | 
a * en Nel 24 11 eie A . 
: 954 grey s, Eng 6 noble + th Out 2. 
nada for the fame. WR ob ) % 1543 el IV1 3-07 2 * ar mug 
W N el win barn eo" " m— WY trot bonne vatorawyr art ores ; 


Hard. 22 Whey the Dudlawty is returned on the Haig facies by the Sheri, and 
Carth. 441.  ,ocorded in Court, Execution may be taleen out out againſt: the Party odr - 
lawed, either general, to arreſt the Body, of ſpecial," to arreſt the Body 
and extend the Goods and Land, ac alſo Debes and(Cho/ey'i# Aim be- 
longing tothe Party outlawed, and when ſuch e ie returned by 
the Sheriff, a Tranſcript of the Outury and Inquiſltion is tranſmitted 
into the Exchequer s ant thetcupan, i any Debt be returned due from 
any one to the Oatlawed, on Application to the Huchegser à Scire facias 
iſſues to ſuch Perſon, to hew:Cauſe why che King (ould not have ſuch 
Sum fo found due on the Inquiſtiam to the Outlawed und the Reaſon of 
returning che / Tranſeript of the Record into the Exchequer is, ad nſterior 
Execution predifto Domino Reg per eand' Cur de Scacc uperinde Lend ; for 
3 the Inquiſiion has returned the Ourlawed to — 4 
or Lands, the Property of thoſe Goods belong to- the King, Hite 
utlawed being out of the King's Protection cannot — any Thing, 
1 ̃ Land aro —-—- ths Hands; 
but the Lands themſelves are not forfeited, ualeſt it be in Ode Cases; ; 
but in other Caſes the Profits-are ſeiſed whilſt the Party continues vur- 
lawed ; and therefore the: Tranſcript of this Record is ſent into the Exche. 
2 Court of ordinary Revenue may have it in Ho bit the 
(af That the 8 e Seen en len Petit 0 0 ſued 
Kiag is to fe- Out the free 71 rtl trod o- gart? 
ee eee dEterantnnes 4 
at Whole out Kan OL . b $ 
19. & n, Show. 2 good Caſe on this ertun. 12 = | 


E. 19 1 5 The Ki 5 E N 7 rgeony t 3 13 NA: w PLS 1485 {x 
$7 725 8 0 (b) hough che Lo Hoy Lord 


he Fa Manor, or tber private, Perſon, may, claim 
m, y 


y but muſt be by. way of Grant; 
7% for every Prſeripin — be ä— z and the Goods of Felons = 


. Fugitives be forfeited. withous Matter of Bevan, which preſuppoſes. 
— the Memory o f that Continuance. a 18. Ga oa TTY e UI ee, eg 
* 03-6 2 71 a . ia. 
deus Ki os Biſhop of Durbun, be th «Gram of nw fin Daren, dont dre 
6 e. 485 2 Ro OE, nos nn Woll SEL tag —_ 
TON 708 Ar n GN $41 8 1 | 


el mY There i is a Difference ſaid to be between an —.— on 5 » be 
and 'after r; that a8 . hath no Intereſt; but har 

Gro. Bliz, ., the whole Benefit of the Forſeirare accrues to Saree M 999 4 r cen any 3 
„ 411g ct 1 ASE ies ana en dn [bt sf. 

1 er ere. 1 
5 1 „ Am 5. 9 vit! 0156 3 ed eee e 9619 

ves upon 2 Judgment: in an Action of 
the She 5 returns Now: 2 — a Capi uta. 
e e hes, Gow binde taken and imptiſoned, vnd after he e | 


Y 7 40 


3 be 245 11 4 # 7 74¹ 468 


t 
F 
5 gt 
8 
* 
"I. \ 


| . ne 
- 1578 . 7 1 en 
2 ws Ar. 570 (Wo) Bab Fa 


2 the 

, Liighton Y # yer, I. f Mut nagt nt! erer IF a * o. hs brit rats TE 22 the Vear 

a 4 7 — - mitti | 9 2 85 ; 
woe not be in WOE IRR we liel Ke vr the Pl 10 9 1 1 


tb Eſcape ; for he ougüt udt tc be diltharged; till be fobad Suretieb © 
54 1 ns wb 8. CE Do aa ae ra eo 
DI 0 e x 4 28 30080 24 


ing. . 
et 566. hotly S. C. Rol. 
Pot He ants Chg 


1 1020267 30t: 8 40 Deo vrt ao: :Jiypol 4 

05 Ax a rat, 157 e Ar dawryupon-meſge: Progeſs, 65 wn. ntl of — 9 

TT — 
. ie | thereby e mT ee 1642 "i ad wg . 


ttm} that - 3 1 fich e 6 Dig; 47 150 1 4 pn g Judged, | 
0 a0 ain} ei 46 bj thy 03; cli ee TH 3 8. |; aged, & vi le ie, 111. 


"Tf nig ine 8 7 ves 4 adg! d 360 8. P. 
Ae br , 


Ir bü | adjourned, 
i FS on, IN 
Pact t c (es Dan 5 with. 


oe our Pra N e Fc els, 2 ; OE 
; N Mare tor. 7 5 A. kiel bk Fo utt: 1 8 ic ch = "bel Ke 
— the Charge 6f aintiff imported an ion | 05 ; BY 1 
| ' 318. (e) Walf. ver. Davidſon adjudged. 1 © hs 135 _ iu 11 FEE th et 


5 db. S.C. ned; } MITE 
| Redl Dun where, e che Ty 23 * 1a . 5 N 


; 7 i 4. hath, Judges 10 Deb _— 60 A nüc) . he Yelv. IH Jen- | 
ul out a ſpecial Capias utlagatum againſt him, and J. 8. Hoes pp 2 ver. 


43 | | Hatle ey ad- 
| the laid, 6 75 ou 1 5 br the Ae 1 55 f Ms Ot, 
55 of Dory 0d "Out. the ba hath the Carriage of | it; 9 arty 1 i 


in Execution at his Suit, and the King i is to ſatisfy him out of the Good 

the. Frntant wed 3.Alktwugh it was 

Ry 2 2 being wy enen 
| tothe King. 

But abi eee aha on Kon G geist 

then Sheriſ for negleRipp! ro extend or whe 


80 1 20 
dy-that the Senfiderdtien wee -2 21 ind 
& the che dlbole Benet derbed 


a us o 


A +1 eg , 
an 


Perſon-Sut}awadiuppo am. ae 1 Lost; ver. Fe 
andataugb- it was wrged;! ee Atendin ings Lo _ erf 


—— —— hare Phd Pr" N 11 20 
Court ——— was ſo remote, as not to 1 — Gh c0 ft — 47 1 (a) 


Hody, 0c hu — 0 IL gs: 190 SPL 5 PAD 
1 1 
| org 0 8 f . 7 i Bega . 
0 a Or 1 5 
e 855 i 
ands are f. 55 


p 
| ports Wer ide hs Bid Ns en al. 
una. at 106 ua Mot fach FAT Arbe v4 A WA 200 


. * 0297 Ut I 
Vol. III. ne as. 10 F 


+191 +4 


* ] ro 
/ "i . | 


A 


es 
5 
, E 
8 
4 N 
oy 


445. pb uot 


ay bend, 
r dra a lay eee eee 


63. all Caſes, but it cauonot be pleaded in Bar, uuleſa the 


— e 
ver. was ſeiſed in Fe 
3 


1 1 


5 oy Ern ſuch beds replay 15 —— — en | 


* 2 upon an Extent upon a e —.— or in Dower fo 


jons were hable to be quaſhed; 125 
Vould annul all ſuch Proceetlingsn. 2 would be che ben ; "and f 


Inquiſitions have not'uled to be foe aſhed for want of ſuch preciſe Certain! 


Hard. 22.74 A Bill was Exhibited" by che & General againſt a Perſoh ace e, 
Proteftor ver. to diſcover his Real: and Pee e and What det and fraudulent 
Lord nu. Gifts and Conveyances he had müde, becdtfe by the Ouclawry His Goods 


and the Profits of his Land, 2 z to which the Defendant de- 


Gunny is in 
eee 
ae 


4 . 


fr ory ma 1 5 2 "Bal. of l e C 

out Execution. 1. 8 n 46. ks up 

Rs pig) in 1505 of Gute 558 15555 wad OL 
_ er an Informat 1 C ver 

wal, Rep, Na ter « of 4 Perl 60 of Irs Ce ſong bis 


tlawed... 2 N Os 222 ys 5 Y) of "+ . 
ny d p 192 95 333 vn this 42 175. my ssl . 
10 n d. N ] 


* 2 «$4 Aer KK * ns TOY Wh I . 9195 * e * 


Nel FR 2 3. Ofche Pany's base 1 bring ay Aab. 1 . . 
. OY dee ent fa} eee ee en ee b: 8 0 281/01 
Rs A rere neh unos ally Adel RL 


oteftion, and ſhall have he Privilege or 
8 | w of which tie is a Viclutor, and to which he 18. 
6 be ar Ub 7 3 06 RPM of eee * . 
A, i 7285 1020 c * Ait e 2 05. 51 Ja Fa HE 2018-3 16 3 we 3 er III 
ing to his From on og Sick 60. Utlegatue/ he hires; — 155. 4 60 NN. 
* : 25 Als ee. . AFG raped ag _ 
an 203-03 
2$Buig4J2; þ \ This Dilahilitymap be cakenohdvantage et by pleading de dane is Be 
2 NN Pl. 4, or Abatengenty,,yizhothis Rivorſity, that ĩt may be plesded in Abatemient in 
Ground or (i Cauſe of 
feited; av) in Felony, where it may be pleaded in Bar to 


5 Co. 109. 
7 Co. 29. 


Co. Lit. 2 3 congerning Lands and Tenements, as well av:Goods and Chattels, 
- (5) If theDe- ect 
"NY power ror gt 


_Cefſavit he o dawed ar AQ 
the ——— kl "Th 


— | 1 che I 
| 3 Action be 


| regal) * * 


eee eee en lt 35 ae Sb auto 
ology 107 K * NE FT 11959; (1259 ber 2 the A Aion, ba DA 
„ AT; W as 
e 7 


eig * 2 ace 


1 15 


® Page 1 A\ here 
* as veſted in Ne as 
2 i in "Ge ro'th 1. 27 5 N . Dad ages,” Whereby, "x 
of. * tain, hal . 2 deteh eee er | har be wit Yor 05 2 
1 9: Te hath lo Ya beat, that Outlaity way be pleades in M ie K 
EY leaded in Abatement z. FR wing l forfeited, "nnd the” e 
du no Right to recover, 


The — be — of a the Exigent ebe te- Aud. 8 Ee | 
turned; for the. Inquiring after him in the County is in neee 85 8 e 
appear and therefore if he does appear at the Return of the Exigen at, the BY W. EN. | 

Lay is [atixfied, and the Oudlawry'muſt nor be recorded ugxinſt him, © if ts 1 8 


12 7 this ity is only. pleadable £ the. Plaintiff ſues i in his own 5 5 i 
- Rights, for . e. en Auer droie as Exetutbr, Adminiſtrator an 0 Cw hy „„ os q 

ayor. vith his C monalty⸗ Outlawry Mall hot Oilabl able him, be 0 the DoR. PL; 39%. | 

erſon whom he repreſents has che "Privilege of the Law, and O feat: 


Mg obey Obje&tion” 10 hls R ation, it is 10 Otheckion but 50 ſhould 


24 WS 05 36 be 
Bar it bach been held, Mats o iter mation ag ith a Juſtice f Peace, | 
145 n to grant his Warragt 6 ſuppreſs a Convengicle, Qurlay! | | ; 
mer is a 152 Ples, though objected that he ſues in Righ the the | : "0 
King or as to # Moiety he N to his own Vs hich been 60 744.5 I | 4 
| eaſon of tis Diſabiſity . 5 „ $79e.....: 


"Os . 14457 yell 409. 12M 
| rs 1 7, 466, 413; 653/545. 14. Rajiv. 305, 591, Gog. Comps 


© 
er eee RI: ne 


6 2 Ld; Raym. og. Vern 8% 1 Ve 98 N86 ph Ne res Grad. 
y Do Tn. 2 cn. 37, 1 2 318. 3 68. rec. an. 
13. Gilb. Eq-Rep, 184+ | Baroys aa8, age, 2 Stra. 824. E K. "a 1 901. Fitz 5 

| 7 8 11 Ca, bg: 4 Hob. err MS Wer fate, * the A Action jo 21 one & 


on 2 282 alan A 1 N * WE 0 f 259254 N nota. 1205 A Find = f 
re a Relitot Ja Nis Iofoteiation ſets Erb, falle be oat the Defend- Preced. Cha-. 
its were Part-Owatrs of ſeveral Cos erf in Derbybire, that ehe King ( 49 yr 
ns a Duty: of Let and Cope out Gf all the Ltad-Mines there ; that by the ® the Dachy, ut 
ſtom, if one Owner were at the Expence for the Improving and Work- the Relation 
| ga a Mine, all the den ge ought to contribute ati bear theif Part gf the of Mr. 4 
 Chatge; chat che Nelatot had een ut great Charges in making Sought and 8% er. 
other Things 5 We s and Improving the lines, without Which they 2 ba af, 
could not © be wrpr and fo the! * would boſe. his Puty; and chat the in the Ducky 


Fg Ae 15 55 + Ping) the Sepy e of eee T To eh e 2, ; 
r. Attorney 88 intiff, yet the Relator 27 11. 
oy cf war the * Benefir or Lof of the Suit, and is himſelf Party te dr; which em? 2 
for it would abate'by his Death; e. ind the Kitig*s Name id 6cily: Me Ana. for 
uſe of by the Form of the Court, in ind he is not direttiy concerned atall; and 5 | 
ry lick by Cray, and ige irn not for the King's Duty, bur 

"If there be two enants in oy! F Years; 100 6 of e , 
Prev is outlawed,” yet the 0 595 feng forth Wis Matter, inay have 3 ty 4 
Action of Debt for a Moiety: | 
If the Party ooo bring a Walt of Error bal the Outlairy, the Co, Lit. 10. 
| 2 in Abet de or ar y Stranger” 8, hall not diſable eg For if/he Raym. 46. 

awed at 55 Men Suits, and one mould, be a Bar t6. another; he | 

eould neverrey ſe any of of them ind if it be for Error in the Tame Outhwry, | | 
the Outlawiy itſelf is'no ObjeRtion, for that would' be Exreptio vjuſdew rei | 
Here's Tae 2 e, nor is another Outlawry pleadable_ in Bat to ſuch | 


Iv 4, tn 7 7 n 


98 


rit of chen two ro ous Outlawries \ would be lrreverſible | | 
ich would 9 er io rei, St. So if there de un Attaint | | 
bong onaV en grounded on on that Verdiet mall not be 2b. hs "ark DO if 
pl d in Bar, 1 AER at as 5 . N 
As this is 'adilatory' Plea, when Ir is pleaded'i in Aude Carta where 1o * OR 
Pee ified,” the Defendant muſt bring it itr imtedistely; * 285 10 | 

N . xe Court ſhould, fr Time, and it ſhould. not be & By, nm 
he in, Delay of] uſtice would be from che Court; and fince IF 1 i 


— 


(4478 ag: 3s inthe fi Court, rr "ot. br 
plea ed ſub . - 3 12 > n on 213; 1 310 20 | | 
pede fegilly, FIRE ce Fang may res bur Eee ry 


217. 


chm de * l Ou ty id abi MO goth eh liche 
Def, Wa, e abs? he Dorn Leif ol pat” ph by Cori 
| 396 and. {ke z but this ben being ver Fo, aye, ici o R. he to be | 

from, 1 480 


to plead. the Capias Uilagatum. 5 the Cou 15 

| iſſues; for the! bay ok the Execoion a e 1 nts A 100 Sener 

. cberefatt ſuch K's $f at there i8 f 

15 Tales which 0 Fro e Fire of a My 5 | 
e BNV den 7 e = and e e ro. rhe 
W Gove tq be 2 Pig 5 dre on, ſbewus Tuc 1 75 = 
„ 1 05 the Plaintiff will pl 0 ee the Court A 1 the D 15 : 
„N a Day to bring 1 it 30g . . 1 Watts +> 


Pitz. A Outlatry in a County, Patatine ea in an the Courts at 

57s 8 4 71 18 5 for: 38 his Law ee of . a 

| ney of exient 9.91 . 
354. 


W Xe 
Co Lit. 128. A for the N 


| . ' Diſacyaptage 
TrCargb \ Palamng! J Ferdl 
a ee the Foo 


* Ws Red AST 
Dig. RE 397 Wan = 
Co. plieg Nat tiel record, an 
Fleur z, | the Regorda,and, in the 


18 0 cards yer this 885 
2 Ld. . dale he Mall have Liars to plead 


e 


1 


2 Wen Reſpandeys. 5 bs | 
 Ral. Rep ime o b Hay ADA 
23 nk; | not having. Es 1.2 oved 
Browyul. 83. 


| is Liheram 
= » Sethat Outlawry-d t abate. e WII. 
Ce.Lit, 128. gen tha die $.3.Plaigi 1755 TOCEEE Ns 
Dea. P 1 Women 4; 
aa: and Gal FI Beebe ad tC . * Nn 
0 £ '- dudita: Here 0009 ng: ON, INE. , 15 | ry. atg * 
2 the-Defendant.pleaded Huan In che e J. 84 
- ver. Hugh Demurrer it was inſiſte that utlawry coul, ro Need in thi; 
Myr the Sys being gnl;by, way: of. Bi pal ny Th 
\ burzit;was, he 9 — an outlaw e 
unlelo it be toureverie: iy, own, C 12 976 
Abart de 4 s 04 obe 


— 
k -- 


anden all one; toi. g 

_ quiſiggn,, Aan n beg * chevy 
Coo. jac. 616. Nut where Err or Fu ey 
 Bythal ver. ment, and ant gh 


Harris, ad- Plajaviffy —— Plan yay held. 


dged by 
55 "gt Tades Commiſſion which went in (6) 


—  were-Qhliged to join ; 15, w 
(FF Bart 5 wad wg ng UL 


IT ; 


4 | 1 | dita 


. ee. Fa 


e ö N 1 ; 
PL YP92, opta | 


ele Bs Plainti a 1 be barred, an id brit nt 1 03 11. W 8 
er becauſe they ars do tetover. T6: 28. (Babe wel l Cid. voy cet | 
Sele n 1 ale ns IST SOT LID Ni g — 2 wy 4d elan brat 11 gal N wo e 


PX - * 1 
PR "Ih 


SI Gor "x 


. ry Querela, which are only by way of Diſcharge, if this ſhould be Page 764 
1 a 3 N 5 Tha 
A Perſon igontlavel/in Doh and taken upon a Capias and committed Sid:43. 7. 
to the Fleet, the Keeper of the Fleet lets him eſcape voluntarily, and after - In ver. 2 
wards the Executor of the Plaintiff in Debt takes him in Execution again PO 
upon a new Writ, and upon this ſecont Taking he brings an Audita Quefeln; 

to which Oudlawry in the Plaintiff in the Audits Nuerela was pleaded; upon 


2 


Which Plea he demurted; and it was reſolved, that Ourlawry was a good 

Ptta ti did Cute in Bifabnfty of the Plaimiff, because thar this" Wrir e 
direQly to reverſe the ene Wric of Error is) but is founded up- | 
on a Wrong, viz; upon the Eſcape, and not upon the Record only. ß. 
Ia Debt upon 2, Judgment brought in Trinity Term, the Defendant im- Salk, e 
parled till Michaolmes Term, and then pleaded in Bar, that the Plaintiff die .. 
lunæ prov” poſt teſt” Sant? Martini was outlawed z to which the Plaintiff de- ; Mod. 11. 
murred. It was urged, that the Outlawry was meſne between the Action S. C. 
brought” uhd che Pra pleaded,” and: that all Matters in Diſcharge of the | 
Action, which happen after the Action brought, ought to be pleaded Puis 
darrein continuance; but the Court compared this to the common Caſe of a 
Judgment confeſſed by an Executor after an Action brought; which is 

never pleaded after Huis darrien continuance, but as this Caſe is; and in theſe 
Caſes che Time of che Outlawry, and the Time of the Judgment, and when 
it was, appear in chemſel ves. | 
Ia pleading Outlawry, it hath been adjudged, that the Defendant muſt 3 Lev. 29. 
conclude his Plea with a Prout paths per rœbfdum, and not bot paratus oft 


15 the Defendant after Smparlance pleads Outlawry in Bar, and the Co. Oer. 566. 
Plaintiff. replies Nul tiel record, and che Defendant hath a Day to bring in Dawa ver. 
the Record, and fails therein, Judgment ſhall be given abſolutely againſt ... 
e . nn of yen ann aw plot 

If ten Outlawries on meſne Proceſs be pleaded in Diſability of the Plain- Carth. 8, 9. 
tüff, this. is naught for Duplicity ; for though there be -a Difference a to a Nr ak 
pleading;double between, 'Pleas in Bar and Abatement; there is likewiſe a Show. a 
Difference between a 'Plea of ian Outlawry m(Difability and other Pleas in S8. C. 
Abateinent:; and the Court held this Plea ill for Duplicity, becauſe: the. 
Plaintiff is diſabled as well by one Outlawry as by all the other nine, to 
which-{everal Anſwers ate require. | 

Outlawry may be pleaded to à Bill in Equity, as well as to an Action at That this Ples 
Commom Law and in this Cuſe the Defendant need not ſet down the Plea; muſt be on 
as he muſt other Pleas and Demurrers, in eight Days, or they muſt ſtand _ : 
over-tuled z but the Plaintiff muſt ſer it down, if there be any Inſufficiency * n. 71) 
in Point of Form in pleading ; for being /ub pode en. it appears, upon | 
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muy be ſhewed at the Hearing as a peremptory Matter againft the Plaintiff's 
Demand, if it be perſonal; becauſe it ſhews the Right of the Thing in 
Demand to be in the Ring f a Plea of Outlawry ſtand allowed, whereby 
the Suit is put ue die, and after the Outlawry is reverſed, the Plaintiff muſt 
bring his Bill of Revivor; becauſe that Suit being abated, the Defendant 
has no Day in Court, and therefore muſt be brought into Court by a new 
Proceſs. WE | | 

But if the Bill be for Relief againſt an Action at Law, and an Outlawry be 
pleaded by the Defendant in the ſame Action, it will not be allowed; (a) (4 That to a: 
becauſe the Outlawry is Part of the Grievance, and it is exceptio ejuſdem rei void Pleas of 
cujus petitur diſſolutio; alſo, as at Law, an Outlawry in an Executor, Admi- Outlawry,the 
niſtrator or Guardian, is no good Plea, becauſe they do not claim in theit own e preg, 
Right; and the real Actor being the Teſtator or Infant, the Outlawry in any hase Outlaw, 


have Outlaw 


third Perſon is no Exception againſt him why he ſhould not ſhare in judicio. ries againſt 
e a | him Defend- 
ants. 2 Vern, 199. per Hutchins Lord Commiſſioner. 
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his Outlawry he is out of the Law, and his Accuſation Gal not be Bn fk 
Credit as to put any Perſon on his Trial. tir 

If a Man pledge Goods and then is outlawed, * ande 8 1 
biene then the abſolute Property of them is in the King; but if the Qut- 
lawry be reverſed, then the outlaweq; Perſon is re- inſtated in his Property 
as if there had been no Outlawry, and therefore may redeem them. 

Perſons outlawed in Debt, Treſpaſs, or other Civil Action, may be Heirs. 

If a Huſband be outlawed. in Treſpaſs, or any Civil Action, the Wife 
ſhall have Dower, for this works no Corruption of Blood, or Forfeitute of 
Lands; ſo likewiſe. it ſeems if the Wife . N or waived i in roma e | 
tions, yet her (4) Dower is mer forfeited.  _ 
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there was a Pardon of all: Goods and Chattels forfeited 3 and it was adjudg- 


ed, that a Perſon outlawed. was capable of receiving a Leaſe, and that by 
the Pardon, the Term which was forfeited revived, and was reſtored. again. 
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one ho is outlawed by Common Law for Feloby, as to one who is con- 
victed by Verdict or Confeſſion; alſo a Statute taking away the Benefit of 


Clergy, from thoſe whoi ſhall be found guilty, doth not thereby take it 
from Perſons who are outlawed; on, doth the Statute of 2 


5 H. 8. cap. 

guilty wire 
By the Statute of Wm. 1. 3 Ed. 1. cap. 15. it is onadied; tharifal Per: 

ſon be attaint by Outlawry of any Felony, he is not bailable but it is held, 


1. ect. 3. which takes away Clergy from thoſe who are found 
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IME Forfeitures and Penalties in an Outlawry being ſo ſevere, great; H. 6.9. 
”" „Car h h beer ak n and*Cauric ; "Pc 8 2 „0. 9. 1 
Lite nath deen taken and Caution uſed, that no Perſon ſhould be Rol. Abr. 
outlawed: without ſufficient Notice, and great Contumaty to the Proceſs of 79. Finch 
the Court; and therefore the La requires, that in all Civil Cauſes and in L 35» 
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every Indiftment -or'Appeal for any Crime under the Degree of Capital * * 
there ſhould be three Capias's to the Sheriff of the County where 2 * _ ol. - "wh 
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tion or Proſecution is commenced, before the Exigent is awarded; and if Co. Lit. 259. 
any ſuch Proceſs is omitted, the Outlawry is erroneous... . : 28 
But (5) after Judgment upon a:Capias ad ſatisfaciendum, an Exigent may 4 E. 


be awarded, without an Alias and Pluries, and thereupon the Defendant be pl. 28. al | 


outlawed z becauſe he having been already in Court before Judgment, and Finch 476. 
832 of the Debt, ought to pay the Debt on the firſt ſuing (). S0 after 
out of the Capias; otherwiſe ĩt is a Contumac in not performing the Judg- Ina ure: 
ment of the Court, for which Diſobedience he is put out of the King's not be a 

| tions to the 


| | Proclama- 
er he reſided. Cro. Jac. 577,—If one is outlawed in Middleſex a Che, uthagat may be ſued 
it againſt him in by other County without a Ten. Vent. 33. 2 Hal. Hiſt. 198. 
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At 3s ſaid to be agreed, that one Capias before the Award of the Exigent 2 Hawk. | 

_ hath alway been ſufficient in an Indiment or Appeal ef Death, or 15 b. C. 303. 
Preaſon but chat it ſeems doubtfyl whether two Copias's were not requir- 

ed by the Common Law in; al Iadictments and Appeals of any other Fe-. 
lony; however, ſays Hawkins, it is (c) certain, that they are required in (c) But wide 
all Iodictments of any other Felony by 25 E. 3. 14. by which it is enact- 3 Hitt. 
ed, © That if after any Man be indicted of Felony before the Juſtices in ** © 2945? 


ad * 


* their Seſſiohs, to hear and determine, it ſhall be commanded to the She- 
kiff to attach his Body by Writor Precept, which is called a Capiat; and 
if the · Sheriff return that the Body is not found, another ſhall be inconti- 
e nently made, returgable at three Weeks after, wherein it ſhall be com- 
N d, that the Sheriff ſhall. cauſe to be ſeiſed his Chattels, and ſafely to 
1 keep them till the Day of the Writ or Precept returned; and if the She- 
_ &. riff return, that the Body is not found, and the Indictee cometh not, the 
« Exigent ſhall be awarded, and the Chattels ſhall be forfeit, as the Law 
"6 of the Crown ordaineth ; but if he come and yield himſelf, or be taken 
« by the Sheriff or by other Miniſter, before the Return of the ſecond Ca- 
e pias, then the Goods and Chattels ſhall be ſaved.” 
It is ſaid tachave been the general Opinion, that this Statute extends to 2 Hawk: 
Appeals, as well as to Indictments, though it mention only the latter; but P. C. 393: 
that it extends not to any Indictment or Appeal of Death, though it ſpeak 
of Felony in general. | 15 8 . 
It is left a Quære, if three 8 be ſtill neceſſary in an Appeal of Rape, 2 Hawk. 
f . eee Law, notwithſtanding it be made Felony by P. C. 30g. 
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: | Lutw. 333. Writ; yet in pleading an Outlawry the Party need not alledge that it iſ- 
ſued in Term-time; for that it mall be 6 intended, untels the toitdary 
app pears. Ia 


FE hs Proceſs be agilt the Fee, und the Words are; £ Quai recaperatii 
[4 X50 verſus Eum, inftead o Eam 3 this LN fo: an Error for which the. Our | 
| Outlawry lawry may be reverſed. 855 Mow f fo 1 
a was rev 1 
Writ of Error, bor khat the Raigentit was: bee in ene 1 not in Words Keb. 
$5 whors the Year of the * pron in Figures, and not in W re [oat 334.——So0 FX. it 1127 
infinuatone for ex infinuatione, fo r want of i i, the Outl: wry was he 13 tobe ecronous, Oro. 72 Th.” 4: 
Style 334. It the Writ be Praci 91 1 0 + idee of Pracipinuus voi; this is er- | 
roneous; for withour a ( eee the Sheriff the Writ as not good, and 


here thete is none; the * 5 ford Near being fonteleſy is'of no greater 


Force en if omitted. ARS be e ee eee 
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Cro. Eliz. So where in Error to reverſe an Outlawry in Treſpaſs, in the Org the 
15 240. Plaintiff was named Barnes, and in the Exigent Berges; this was eld Er- 
| 2 Ver. ror; ſo where in the Original it was Blaba ſua, and the Exigent was Blada; 

. . this was held a plain Variance, and the Outlawry was reverſed. 

Cro.Jac. 576 So where in the Original the Party was named Agnes Gargrave of Kingfly 

in Com Ebor', and in the Exigent ſhe is named Nuper de Kingſly ; this was. 

held Error. | * 4. Where, 
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ola) . To 0 whom fuch Proceſs i 10 fo Me and be diretted, . 


The Exigent GP feveral Proceſſes in order to an Outlawty, are to JE F'Y | 
rected to the Sheriff of the proper County; and ſuch Care hath been taken 


that there t Se no 1 in the 25 — thar i in Civil Caſes there are 
thee ſeveral 


malces out the e Alias and Paris, 3 and the third, the ae 
who makes gut the E 
cited before the Party can i de led 6c be oade weg therefore if the Sheriff 2 Hawk. 
returns a Cepi, if he have not the Body at the Day, the Court will not P. C. 303. 
1 * an Exigentba't he Suggeſtion of an r unleſs the Sheriff will. 
irn one. 1 

F the Exigent be REA to the ene of the City of Lincoln ad "WM Cro.Jac. 4 
Diregtiom is Nel Fe pr eius ita quod Habeas Corpus ejus, where (as Ja 57 
it was objected) it ought to have been'Copiatis'& babeatis 3 yet this is no 

r, for they ate Both but one Officer to the Court, and though in the 
End "be the Writ it was Ita 20 habeatis ibi boc breve ; this was likewiſe | 
held to be g609, and no Way repugnant; being good both Ways, 
But if, in' the Birecrion of Procefs of Outlaw ry to the Sheriffs of Lade, Hetley 93. 
it be Precipimus ih inſtead of vob; this is ſuch an Error for which the Lit. Rep. 150. 
Ourlawty will be reverſed, becauſe that the Court vin er officio take Notice . 
cthak there ate Woe ore in cer? Ia $577 1.3. 94 
"Judgment of Outla\ en by the Coroner at _ fifth County- Dyer 233. 
"op the Party's ot perle ro the Exigent, (which is a Writ, pl. 24. 
e ing the Sheriff to cauſe the Defendant to be demanded from Bro. Coron. 
Count: ON to County-Court until he be outlawed, &c.) and ſuch Judg- 10 ; Ind. 212. 
meiſt is entered thus, Ide, fc. per Judrien C0 Domini Regis TT 
9 prediff 0 5. eſt. „ 
Judg ment? ear not 8 the Recurn of the Eaigent to r been Co. Lit. 288. 
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f dew born Girthirets « Cena, Calling di <a Exigent may # Hal. Hitt. 
be by one of them; and likewiſe one alone! may give the Judgment of Out- P· C. 294 
lawey; but it ſeems, the Return muſt be by two in Miniſterial Acts; 
the Name of the Coroner muſt be ſubſeribed to the Judgment of Outlawry 
at xhe Nui exht7u5 pom an Outlawry of Felony; and it muſt be ſub- 
ſcyibed alſo by the Name of their Office; 4. B. C. D. Coronatares, unleſs 
im Enden where the Mayor is Coroner; the Sheriff 's Name and Office 
muſt abo de ſubſcribed;co the Return of the Exigenty. e. g. A. 5. . 
Vietcong. $ ) N Gain YO 11 | 

H after the Quinto exactus the Corbubra refuls to give J on of Out- Noy 113. 
Jawry,; the Couſt will giant an Attachment againſt them; and it is ſaid, that An Attach- | 
the Cor6hers'of Stafford for ſuch un Offence were fined 10 J. but after the e g 
Judgtnent of the Qutlawry- pronounced, they may (a) Bey: 285 en, 7 : 


: Coroners of 
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L. III. 10 H the 


* 6a *® the - of 1 Perſons outlawed, attaidited, or . ad u 
105 7 7 Letter from the Juſtices'a aforeſaid,” Certificates Mall: be made ds e * 
ſons outlawed, attaint, or cohvict, ta the Juſtices of Gol-Delivery. 
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1 exactus, and Proclamations on an Outiawry, 547 
Fix. N The Exigent muſt be ſued to the County where the Party y really reſides | 
26. for there all Actions were originally laid y and becauſe that 0 Outlawries were 
Dyer 295. at firſt only for Treaſon, Felony, or very enormous w Treſpaſſes, the Proceſs 
| Vas to be executed at the Torn, which is the Sheriff 3 S Court; and 
this held not only befort the Sheriff but before the Cotoners, who were 
ancient Conſetvators of the Peace, being the beſt Men. in each County, 
preſide with the Sheriff in his, and who pronounced the Outlawry in 
the County · Coutt on the Party's being Quinto exettus, and therefore an- 
ciently there was no Occation for any Proceſs to any other County than chat 
in which the Patty actually reſided; but this Matter being ſince altered, 
and the Learning thereof depending on ſeveral Acts of. Wee it i 
be neceſſary to take Notice — Los themſelv ink 7 
And. firſt, it is enacted by the 6 H. 6. cap, 1. 1 fore a | 
«.pents | be awarded againſt e in the King 7 pkk of. 
« Treaſon or. elony, Writs of 5 8 as well to the 
« Sheriff or Sheriffs of the e wherein t be indicted. as to the 
1 Sheriff or Sheriffs of the County whereof. 5 125 named in the In- 
« dictments; the ſame; Copias having the Space of fix Weeks at the. 
« leaſt, or longer Time, by. the Diſc etion of the r if the Tos | 
uire it, before the Return of the ſame; which ſo returned; the 
D « Fl tices ſhall proceed in the Mopar 48 as og had. boy before the Sta- 
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« agaipſt ſuch Perions, before the Return " 5 aid Wie the ſame Exi- 
& gent ſo awarded, with the Outlawry thereof progopneed, thall be od : 
« and holden 4 none. Red by 8 E g. + 
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A we Felony and Treſpaſs, before the ices of the Peace, or before any 
other having Power to take ſuch Indictments or Appeals, or other Com- 
* miſſioners or Juſtices in any County, Franchiſe or Liberty of England, be- 
4 fore any m awarded, preſently after the firſt Writ of Capias re 
4 turhed another Writ of Capras ſhall be awarded, directed to the Sheriff | 
«: of the County whereof he whos indicted is or was ſuppoſed to be con- 
e verfatit, by the ſatne Indictment, returnable before the ſane Juſtices, - 
«--hefore whom he is indicted or appealed; at à certain Day, containing 
«© rhe Space of three Months from tlie Date of the ſaid laſt Writ, where 
«the Counties be hoſden from Month to Month, and where the Counties 
be holden from ſix Weeks to ſix Weeks, the Space of four Months, 
* until the Day of the Return of the ſaid Writ, by which Writ of ſecond 
WT 25 Capias the Sheriff ſhall be commanded to take him ahich is fo indifted = 
of appealed, by his Body, if he can be found within his Bailiwick; and 
: e jf he Cannot Be found within his Bailiwick, to make Proclamation in 
WI two Counties before the Return of the fame Writ; chat he which is fo 
* indicted or appealed ſhall before the ſaid Juſtices, Ce. at the 
66 Pay contained in the ſaid rit, to anſwer, &c. after which Writ ſo 
| 9 ſerded and returted, if he which is fo indicted or . N come not 
ns Pug 770 *. at the Day of ſuch Writ returned, the Exigent ſhall be awarded; 
» and that every Exigent and Quilawry otherwiſe eee or ene 
2. thall by holden fas none * void. | 
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. and o Poptſh Recuſants, 


Sas de nh ey 


« vy't their e to take: the ſame : that n every Perſon. fa offend-.. 


CO Maa a aA Gas 3 


« ©/ing ſhall forfeit his ſaid Armour, Ec. and alſo. be impriſoned for three * Pacha 17% | | 


Months without Bail, by Warrant from any Juſtice of Peace. of ek. 
County; and-it is further enacted, that notwithſtanding the taking a 
«ſuch Armour, e. yet ſuch Recuſant ſhall be charged with the a 
« raining of the ſame, and withithe u oa” on A EP &c. 1 ip ſueh Sort 
F : '2 ad nity % 
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"ho From _ within ten Miles f London, 


2\ en 


By . 3 Jac. 1. cap. 5. fe. LR nated} „ That no Popiſh Re: 


«* cuſant, Sc. ſhall remain within the Compaſs of ten Miles of London, 
under Pain of 100 J. except ſuch Perſons as atithe: Time of the ſaid Act 
«- did uſe ſome Trade, Myſtery or manual Occupation in Landon, Sc. and 

« * ſuch. as FRE haye their valy ei eee Ge. „„ 


ot the Fetchue they are ble to: 1 "And Ran: 


ni mr fra, Peru of Soinure or Dower, 8 


By the 3 Fac. 1. cap. 5; ſe. 10. it id; enated, © That every ied 
40 e Wa a Pop Fi Recuſant convict, (her Hoſband' not bee 


convicted of Popiſh Recuflnsp, ) who ſhall not conform herſelf and re- 
„ main conformed, but ſhall forbear to repair to ſome Church or uſual 
« Place of Common Prayer, and there to hear Divine Service and Ser- 
4 mon, if any then de, and receive the Sacrament of the Lord's Supper, 
4 according. the Laws of this Realm, within one Year next before 

& the Death u her ſaid Huſband, hall forfeit to the King the Profits of 
« rwo Parts of her Jointure ure and Dower of' "any rer 
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5 - By the 3 Fac. 1. rap. * ſe. I, 2, 35 it is enacted, That if any Po- 


« piſh Recuſant convict who hath co enen himſelf to the Church, &c, 
« ſhall not receive the Sacrament in 

„one Year after his Conformity, he ſhall forfeit 20k =O for the 5 738 
8 Tear 3 and for every”. Year after bot. or.” XN RGWOE ft; ff 


3. That i. 100 1. ie an v unlewfal, Met, 


B/ 1 3 Far. 1. Saas 5. ſes. an ile is ea” « That every. (INN 
« Recuſant convict, | who ſhall be married to a Woman who is no Inhe- 
„ ritrix; AA chan e e A to kong Church wk e ba er 
ce 100. * * n - 5.4 1.412 71 


5 6 ” 7 


1 
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+ That of 1001. fir an oni; 7 laut Baptiſm. 


By the 3 Fac. 1. cap. g. ſt. 14. it is enacted. Thar every Popiſh Re- 
* cufant ſhall, within one Month after the Birth of his Child, cauſe the 
* ſame to be baptized by a lawful Miniſter according to the Laws of this 
„ Realm, in the open Church of the ſame Pariſh where the Child 
: Vor. III. 10 M © ſhall 


is own Pariſh. Church, ci within 


— 


. bo . : 
4 . 1 the. And . 


age 785 


« ſhall be born, or in ſome other Church near adjoining, or Chapel where 
« Baptiſm is uſually adminiſtered ; or if by Infirmity of the Child it cannot 
« he brought to ſuch Place, then the ſame ſhall within the Time aforefaid 
<« be baptized by the lawful Miniſter of any of the ſaid Patiſhes or Places 
« aforeſaid ; upon Pain that the Father of ſuch Child, if he be living, by 
4 the Space of one Month next after the Birth of ſuch Child, or if he be 
« dead within the ſaid Month, then the Mother of ſuch Child ſhall for 


* 


« every ſuch Offence forfeit 100 J. c. 


* . 


F. That 20 l. for an unlawful Burial. . 
hn ee g. fe, 15. it is enacted, « That if any Po iſh | 
« 3 2 nicate, ſhall be buried in any other Place 
e than in the Church or Church-yard, or not according to the Laws of 
« this Realm, the Executors, &c. of ſuch Recuſant knowing the ſame, or 


« the Patty that cauſeth him to be ſo buried, ſhall forfeit 20 J. Cc. 


4. Of che Inconveniences they are ſubject to: And herein, 


1. That their Houſes may oe ſearche d for Reliques, whet ber they be 


or Women, 


To this Purpoſe it is enacted by the the 3 Jac. 1. cap. 5. /e#. 26. © That 


« any two Juſtices of Peace, and all Mayors, Bailiffs and Chief Officers of 


« Cities and Towns Corporate in their reſpective Juriſdictions, may ſearch 
the Houſe and Lodgings of every Popiſh Recuſant convict for Popiſh 


Books and Reliques, and that if any Altar, Pix, Beads, Pictures, or 


where it ſhall be found, and then reſtored to the Owner. 


Reo If they * Wamen » and married, | that they may be committed. J i 


<« ſuch like Popiſh Relique, or any Popiſh Book be found in the Cuſtod 
« of ſuch Perſon, as in xn Opinion of the ſaid Juſtices, &c. ſhall be — 
ac meet for him or her to have or uſe, it ſhall be defaced and burnt, if it be 
meet to be burat; and if it be a Crucifix, or other Relique of any Price, 
« the ſame ſhall be defaced at the General Quarter- Seſſions in the County 


Fg 


To this Purpoſe it is enacted by the 7 Jac. 1. cap. 6. /e#. 28. © That if 
„ any married Woman, being a Popiſh Recuſant convict, ſhall not within 
4 three Months after her Conviction conform herſelf, and repair to Church 
« and receive the Sacrament, &c. ſhe may be committed to Priſon by one 


of the Privy Council, or by the Biſhop, if ſhe be a Baroneſs ; or if 


« under that Degree, by Juſtices of Peace, whereof. one to be of the 
«< Iyorum, there to remain till ſhe perform, &c. unleſs che Huſband will 


„ pay to the King ten Pounds a Month for her Offence, or elſe the third 


« Part of all his Lands, c. at the Choice of the Huſband, c.. 
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* (B) Df the Offence of not making a Declara- v 785 
tion againſt Popery, and the Neſtraints it 
ſubjects them to : And herein, 4 | 


1, From ſitting in Parliament. | 
Y the 30 Car. 2. fat, 2. cap. 1. it is enacted, That'no Peer ſhall 
| vote or make his Proxy in the Houſe of Peers, or fit there during 
any Debate; and that no Member of the Houſe of Commons ſhall vote 
< or fit there during any Debate after the Speaker is choſen, until ſuch 
Peer or Member ſhall take the Oaths of Allegiance and Supremacy, and 
„% make a Declaration of his Belief that there is no Tranſubſtantiation in 
© the Sacrament of the Lord's Supper, and that the Invocation or Adora- 
t tion of the Virgin Mary, or any other Saint, and the Sacrifice of the 
% Maſs, as they are now uſed in the Church of Rome, are ſuperſtitious and 
< jdolatrous, (Fc, on Pain that every ſuch Offender ſhall be adjudged a 
0 Popiſh Recuſant convict, and diſabled to hold or execute any Os, Sc. 
“ or from thenceforth to ſit or vote in either Houſe of Parliament, to ſue 
„in Law or Equity, or to be Guardian, Executor or Adminiſtrator, or 
te capable of any Legacy of Deed of Gift, and ſhall forfeit for every Of- 
dig fence 500 J. | | E N. bk FOE de dts. wh Ls ; 72 


2. Holding a Place at Court. 


By the 30 Car. 2. ſtat. 2. ſe, 9, 12, 13. it is enacted. That every 
« Perſon who ſhall be a ſworn Servant to the King ſhall take the ſaid Oaths, 
ec and ſubſcribe the ſaid Declaration in Chancery the next Term-after he 
* ſhall be ſo ſworn a Servant, &c. and that if any ſuch Perſon neglecting 

<« ſo to do ſhall adviſedly come into or remain in the Preſence of the King 
or Queen, or ſhall come into the Court or Houſe where they are, or any 

of them reſide, he ſhall ſuffer all the Penalties expreſſed in the foregoing 
Section; unleſs ſuch Perſon coming into the King's Preſence, Fc. ſhall 
<«. firſt have Licence ſo to do by Warrant under the Hands and Seals of fix 
« Privy Counſellors, by Order of the Privy Council, upon ſome urgent 
* Occaſion therein to be expreſſed ; which Licence wall not exceed ten 
« Days, and ſhall be firſt filed, Oc. in the Petty-Bag Office for any Body 


<«< to view without Fre, c. and no Perſon to be licenſed for above thirty 
. * Days in one Tear.” | | | 


3. From living within ten Miles of London. £ 


By the 1 W. M. cap. 9. ir is enafted, © That every Juſtice of Peace 
in London and Weſtminſter, and within ten Miles thereof, ſhall cauſe to 
< be arreſted and brought before him all reputed Papiſts, (except Foreign- 

« ers, being Merchants or menial Servants to ſome Ambaſſador or Public 
Agent, and except all ſuch as uſed ſome Trade, Myſtery, or ſome 

Manual Occupation at the Time of the ſaid Act, in London, &c. and 
“ alſo except all ſuch Perfons as had their Dwelling in Landon, &c. within 

* fix Months before the thirteenth of February 1688. and no Dwelling 
« elſewhere, and certified their Names to the Seſſions before the firſt of 
% Auguſt 1689.) and that every ſuch Juſtice ſhall tender the faid Declaxa- 

tion to every ſuch Perſon ; and that every ſuch Perſon refuſing the ſame, 
* and afterwards remaining in London, Sc. or within ten Miles thereof, on 


4 | 7M being 
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«® being certified to the King's Bench or Quarter- Seſſions at the next Term 
4c or Seſſions as having refuſed to make the ſaid Declaration, and neglecting 
4e to make the ſame in ſuch Court, ſhall ſuffer as a Popiſh Recuſant con- 
« yich Or.” * OE We SN e 


4. From keeping Arms. 

By the 1 V. & M. cap. 15. it is enacted, That any two Juſtices of 
& Peace may and ought to tender the ſaid Declaration to any Perſon whom 
« they ſhall know or ſuſpect, or have Information of as being a Papiſt, or 
* ſuſpected to be ſuch; and that no ſuch Perſon ſo required, and not 
* making and ſubſcribing the ſaid Declaration, or not appearing before the 
&« ſaid Juſtices upon Notice to him given or left at his uſual Abode, by one 
* authoriſed-by Warrant under the Hands and Seals of the ſaid Juſtices, 
e ſhall keep any Arms or Ammunition. or Horſe above the Value of ;1: in 
„ his own Poſſeſſion, or in the Poſſeſſion of any other Perſon to his Uſe, 
« (other than ſuch neceſſary Weapons as ſhall be allowed him by the 
* Quarter-Seſſions for the Defence of his Houſe or Perſon,) and that any 
&* two Juſtices of Peace, by Warrant under their Hands and Seals, may 


* authoriſe any Perſons inthe Day:time, with the Aſſiſtance of the Con- 


e ſtable or his Deputy, or Tithingman, to ſearch for all ſuch Arms, Gc. 
* and Horſes, and ſeize them to the King's Uſe, and that the ſaid Juſtices 
&« ſhall deliver the ſaid Arms and Ammunition at the next Quarter. Seſſions 
in open Court, and that whoever ſhall conceal, Sc. or ſhall be aidin 


to the Concealing any ſuch Arms or Horſes, ſhall be committed. to the 


% common Gaol by Warrant under the Hands and Seals of any two Juſtices 
« of Peace, and alſo forfeit treble the Value; and that thoſe who diſcover 
% any ſuch Arms or Ammunition, ſo as the ſame may be ſeized, ſhall 
„have the full Value thereof, to be awarded to them by the Seſſions, &c.. 
« and that ſuch Refuſers of the ſaid Declaration, Sc. ſhall be diſcharged 
« whenever they make the ſame.” “ foot 1 


of 


E 


_— 


(C) Ok the Offence in Pzomoting oꝛ Pꝛofeſſing 
the Poptſh Beligton: And herein, 


1. Of the Offence of ſaying or hearing Maſs or other Popiſh Service. 


J the 23 Eliz. cap. 1. ſeF. 4. it is enacted, That every Perſon who 
B e ſhall ſay or ſing Maſs, being thereof lawfully convict, ſhall forfeit 
two hundred Marks, and be committed to. Priſon in the next Gao], there 
eto remain by the Space of one Year, and from thenceforth till he have 


2 Show, 216, * paid the ſaid Sum of two hundred Marks 3 and that ever y P er ſon who 


pl. 220 | 


„ ſhall willingly hear Maſs ſhall forfeic the Sum of one hundred Marks, 
and ſuffer a Year's Impriſonm ent. 
Alſo it is 23 he 11 & 12 V. 3. cap. 4. That every Perſon 


t 
« who ſhall apptehend any Popiſh Biſhop, Prieſt or Jeſuit, and proſecute 


* him to Conviction for faying Maſs, or exerciſing any other Parc of the 


Function of a Popiſh Biſhop or Prieſt, ſhall receive 100 J. of the Sheriff; 
and that evety ſuch Popiſh Biſhop, 6c. (except, being a Foreigner, he 
ebe entered in the Secretary's Office, and officiate only in the Houſe. of 
< Foreign Miniſter,) ſhall be adjudged to perpetual Impriſonment. , - 


£ 


5 3 
Te „ 149) 
* 
2. Ok 
ö 2. Ok | 
= 


5 jt _— . 
; 
n y WT 1 
* Nee ” n * , 4 . 4-44 of 4rd e 
* 
- 8 N 
- | { * * a : "x 4 | Ka * 
h L. , ; 
res 
* ah av * — — 4 OR #4 44 * —— r vw —ꝛ 8 


7 


1 


—_——— 


— 


2. Of giving or receiving Popiſ Education, Page 588 
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Tee tlie Purpoſe there are ſevera)'Staturts, and firſt by the 1 Jar. 1. 
cap. 4. ſet, 6, 7. it is enacted, That if any Perſon or Perſons under 


the King's Obedience ſhall go or ſend, or cauſe to be ſent any Child, 


or any other Perfon under their or any of theit Government, beyond the 
« Seas out of 0 r N w the 1. to Tr into, or reſide 
&© in, or repair to any C e, Cc. of any Popiſh Order, Profeſſion or 
4 Eldfing, ah be mlt acded, pe rſwaded A in the Popiſh Re- 
e ligiom or in any Sort to profeſs the ſame; every ſuch Perſon ſo ſending 
« ſuch Child, Sc. ſhall forfeit 100 J. and every ſuch Perſon ſo paſſing or 
< being ſent, &c. ſhall in reſpect of him or herſelf only, and not in reſpect 
f any of his Heirs or Poſterity, be diſabled to inherit, purchaſe, take, 
* have or enjoy any Profits, Hereditaments, Chattels, Debts, Legacies, 
« or Sums of Money, Sr. whatſoever; and that all Eſtates, Ternis and 


<« other Intereſts whatſoever to be made, ſuffered or done, to the Uſe or 


gehcof of any ſach Perſon, or upon any Truſt or Confidence mediate! 
« or immediately to or for the Benefit or Relief of any ſuch Perſon, ſhal 
e Wees 
And it is farther enacted by 3 Fac. 1. cap. 5. ſelt. 16. That if the 
Children of any Subject within the Realm, (the faid Children not being 
Soldiers, Mariners, Merchants or their Apprentices, or Factors, ) ſhall be 


Keb. 263. 


< ſent or go beyond Sea to prevent their good Education in England, or for 


« any other Cauſe, without the Licence of the King or fix of his Privy 
Council, (whereof the Principal Secretary to be one, ) under their Hands 
& and Seals; that then every ſuch Child ſhall take no Benefit by any Gift, 
4 Conpeyunce, Pn, ou, or otherwiſe, of or to any Hereditament 
« of Chartd), ti foch 


ind being of the Age of eighteen Years, or above, 


4 take the Oath of Obedience before ſome Juſtice of Peace of the 


County, Liberty, Limit, where the Patent of ſuch Child did and ſhall 
« inhabit; and that in the mean Time the next of Kin to ſuch Child, who 
« fuif be no Popim Recuſant, ſhall have the faid Heredicaments,.&. 
« fo "given, Ec. untit ſuck Child ſhall! conform, &c. and take the ſai 
4 Ou and receive'the Sacrament; aud after ſuch Conformity, &c. 


« who hath received the:Prufits of che ſaid Hereditameats, ſhall accounc 
for the ſatme, and in reaſonable Time make Payment thereof, and 


<" reſtore the Value of the ſaid Goods, Cc. and that whoever, ſhall ſend 
& fich Chil over Seas, half forfeit ro. which by 11 & 12 V. 3. cop. 
« fett. 6. ſhall be to the ſole Uſe and Benefit of the Perſon who ſh Ut 
« cover the Offene. | ONE Hh | 
Alſo it is enacted by 3 Car. 1. cap. 2. © That if any Perſon under the 
« Obedience of the King ſhall go, or ſhall convey or ſend, or cauſe to 
_ «© he ſent or conveyed, any Perſon out of the King's Dominions into any 
Parts beyond the Seas, out'of the King's Obedience, to the Intent to 
ec enter into or: be refident, or trained up in any Priory, Abbey, Nun- 
« nety, Popiſh Univerſity, College or School, or Houſe of Jeſuits, Prieſts, 


ot in a private Fopiſh Family, and ſhall be there by any Popiſh Perſon 


& infttutted, perſwaded or ſtrengthened in the Popiſh Religion, in any 


2 Sort to ptofefs the ſame; or ſhall corivey.or ſend, or cauſe to be conveyed 


* or feht, any Thing towards the Maintenance of any Perſon fo going or 
«< ſent; and trained and inſtructed as is aforeſaid, or under the Colour of 
«4 any Chatity towards the Relief of x Gjget Sc. or religious Houſe 
«' whatſoever; every Perfon ſo ſeriding, Cc. any ſuch Perſon or Thin 
« and every Perſon paſſing or ſent, being thereof convicted, Sc. ſh: 
« be difabled to proſecute any Suit in Law or Equity, or to be Executor 
« or Adminiſtratôr to any Perſon, or capable of any Legacy or Deegrof | 
Vol. III. e 10 | = ift, 
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* Page 789 „Gift, or to backs any Office within the Realm; and ſhall forfeit all his 
Goods and Chartels, and ſhall forfeit: all his Hereditaments, Offices and 


n Me 
A 


Eſtates of Freehold, during his Life. : 


Hob. 73, 74 , Ia che Conſtruction of the 3. Bac. ut rap. 5. it hath been holden, that if 

Ley 59. Trad. E. T, being the King's Ward ot Lands holden af, the & ng by Koights dee: 
wey's Caſe, vice in Chief, die the King's Ward, and, it; is found that 4, & A are. 

4 Siſters and Heirs, both of full Age, and that A. in the Life-time.of her 

\, Brother departed this Realm contrary to this Statute, and. is a Nun profeſſed; 
the King may retaio A.'s FA in his own Hands till ſhe, according to the 

55 12. 1 Elig. cap. 1. take the Oath of Supremacy required on ſuing out Lavery; 

+ Vide 5 Eliz. 2 | > % [36 Iy: 31H 13 34.34. | os ull 11, B 2 1 

C. 1. f. 19. for the Words of the Statute 3.7ac. 1. cap. ater ia | take no Benefit by Ve- 

& 27 Eliz. ſcent, &c, not that the, Party, ſhould not, take by Deſcent; and theręfofe the 

c. 12. Eſtate does not veſt abfolutęly in, B. the Siſter and next Heir, but ler Right 

is to the Rents and Profits during the Non: conformity of her, Sifter, for 

which in Caſe of Common Fa e enter; but in this Caſe the Ki = 

is intereſted, and is not obliged to give Livery to the, Heir. till ſuch Time | 

as the Oath of Supremacy be take 4 4 he] ngro 

Hob. 74. per So if ſuch an Heir, being beyond Sea, ſhould bargain and ſell his Lands 

Hobart. to a Stranger, the Bargain in ſuch Caſe will prevent the next of Kin, and the 

Bargainee may take the Lands out of the Hands of the next of Kin, in caſe 

he had entered; for the Eſtate never veſted abſolutely in ſuch next of, Kin; 

but in ſuch Caſe the King may refuſe to give Livery ſued out oeh Bar- 

gain in the Name of the Heir, except the Heir. himſelf appears and | takes 

| the Oath of Supremacy mas proper Perſon. | 

Hill. 12 Ann, C. Lord Gerard in the, Year 0 ferlel | 


ol Kt big Nee 4} 8 
Gerard in the, Year 16604 ſettled the Eſtate in Queſtion to the 
in C. B. and Uſe of himſelf and the Heirs Male of his Body, Remainder, ro: the 'Heirs 
affirmed in Male of the Body of Thomas rſh Lord Gerard Remainder to his own right 
Mt Charles L. zerard, upon the Dea e Lord, Gerard (only 
Thornby ver. Son of the ſaid C.) without Iſſge Male, entered, claiming che Eſtate as 
| Fleetwword, Heir Male of the Body of Thomas firſt Lord Ger ard, by Virtue of the ſaid 
alias the Limitation in the Settlement; and by Virtue of this Title en} yed. that 
Ducheſs of Eſtate above twenty-two Years, and during the Time of his Enjoyment 
Haniltn* "ſuffered ſeveral Recoveries, and ſettled the Eſtate upon his Marriage in 
Stra. 318, 1689. and died without Iſſue in the Year. 1707,, leaving. Philip, his only 
Comyns 207. Brother then ſurviving, who was Heir Male of the Boqy of Thomas fir 
i 51 Lord Nie; 3 N the 7290 of ec N 2 55 the * e 
1, 113. 4% claimed the Eſtate as right Heir of C. Lord Gerard, notwithſtandi 
* 3 "the Eftate-tail limited to the Ti Male of the Body 'of Ne 4 
Gerard ſubſiſted in Philip, alledging, that Lord Charles and his Brother 
Pbilip, being ſent abroad and edücated in a Popiſh Seminary, were: made 
ſo utterly incapable of taking any Eſtate, that ſhe had the Right of Entry 
in her. It was, inſiſted for; her, that the 1 Jac. I., cap. 4. ect. 6. had ſo 
far diſabled Lord Charles to take the Eſtate by Deſcent, that the. Recovery 
ſuffered by him was void, and that the ſame Diſability being ſtill upon 
"Philip, and there being no Perſon. 16 Being who could take the Eſtate · tail, 
the Ducheſs as Heir at Law myſt be intitled to take at ke Wor as if the 


ord Gerard, upon the Death of 


Eſtate were actually ſpent. But-it was reſolved; that the Words of the 
Ac being, that the Offender ſhall, be diſabled as in reſpect of himſelf only, 
and not in reſpect of avy of his Heirs or Poſterity, to inherit, purchaſe, 
Se. this qualifies and reſtrains the Diſability i ſo that the Act does not ex- 

tend beyond the Perſon offending, por beyond the Time of his Non, con- 
formity; 16 that che Act hath. preſerved. in the Offender an Ability to 
inherit, Sc. for the Benefit of Poſtericy ; and this Act haying made no Ap- 
plication of the Profits during the Diſability, and chis being à Penalty in- 
Ricked for a Public Offence, the King is , intitled to the Penalty; and. 1 
create in the Offender a'tatal Difability would be very. inconvenient;; for in 
the Caſe of an Inheritance, it would be difficult to know, when or in what 
Manner che Heir ſhould take; it could not be in the Life of the Anceſtor, 
Hi | thay | for 
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fot no Man can be Heir of a,* Perſon living ; and if thete be a. Son under ® Page 29 


no Diſability who cannot take, it would be been Conſtruction to 
carry the Eſtate over his Head for the Benefit pf a Remainder - Man, Who. 
was not intended to take as long as there was any Iſſue of a prior Tenant. 
in Tail; and an Heit can intitle himſelf, only through bis Anceſtors, and 
| ſuch as are inheritable; that this is not like the Caſe of a Monk, for in 
Times of Popery he was civilly dead: the 3 Fac. 1. cap. g. gives the Per- 
nancy of the Profits in Caſes of Diſabilities to the next of Kin, that is not 
a, Popiſn Recuſant; and R. Ow. was the next Proteſtant of Kin; the 3 Car. 
1. cap. 2+ does not , repeal the 1 Fac. 1. cap. 4. but was made to explain, 
amend and inforce it; the 1 Jac. 1. cap. 4. was ſilent how the Penalties of 
that Act were to ariſe; the 3 Car. 1. cap. 2. has provided, that it ſhall be 
upon Conviction, and expreſly makes a Forfeiture for Life, and a Reſtitu- 
tion in Caſe of Conformity, in which the former Act was ſilent; ſo that if 
the former Act were to be put in Execution, under the Explanation of 
3 Car. 1. cap. 2. there being no Conviction in the Caſe, the Ducheſs could 
have no Title, but the Land on Conviction would be forfeited for Life, 
e . 501 ts 1; Lion ws. 2 
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By the 3 Fac. 1. cap. 5. ef. 2 f. it is enacted, * That no Perſoh ſhall 
ce bring from beyond the Seas, nor ſhall print, buy or ſell any Popiſh Pri- 
«- mers, Ladies Pſaltets, Manuals, Rofaries, Popiſh« Catechiſms, Miſſals, 
e Breviaries, Portals, Legends and Lives of Saints, containing ſuperſfitious 
« Matrer, printed or written in any Language whatſoever, nor any other 
« ſuperſtitious Books printed or written in the Engliſb Tongue, on Pain of 
« forfeiting forty Shillings for every Book, Sc. and the Books td de butnt.- 8 
eee 73H 135546 r 34 5 TX 2 66} 2 2 Der r 3 non 
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By 11 U 12 V. g. cap. 4+; ſecf. g. it is enacted, That if any Pa- 
«-piſt, or Perſon making Profeſſion of the Popiſn Religion, ſhall be con- 
« vict of keeping School, or taking upon themſelves the Education or 
«, Government, or Boarding ef Youth; in any Place within the Realm or 
<- the Dominions thereunto belonging, they ſhall be adjudged to perpetual 
« Impriſonment.”* _ | nofrobdnod foo 0) boy bt ans 
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By the 11 & 12 W. g. cap. 4. it is enacted, * That if any Popiſh Pa- 
< rent, in order to compel a Proteſtant Child to a Change of Religion, ſhall 
<« refuſe to allow ſuch Child a ſufficient Maintenance, ſuitable to the Degree 
e and Ability of ſuch Parent, and to the Age and Education of ſuch Child, 
« the Lord Chancellor upon Complaint, may make ſuch Order therein as 


e ſhall be agreeable to the. Intent of the ſaid Act. T. 


9 


* 
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Dei nein JJC ã ĩ v 11 
6. Of the Diſability of thoſe profeſſing the Popiſh Religion to pre- 


ſent to a Church. 


U 1 14 5 
% 4 14 
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| cap. 5. ſels. 1 8. 19, 20, 21. Popiſh Recuſants convict 
are diſabled to preſent to a Church; and by the 1 J. CG. M. cap. 26. * 
this Diſability is extended to Perſons refuſing to make the Declaration 5 


By the 3 Jae. 1. cap. 
K Title 
2 theſe Statutes, 2 Lutw, 1101. & vide 3 Lev. 332, Latw. 1117 
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2 
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Papias aud Poyiſh Recuſants. 8 


* Pace 701 "yu Popery, mentioned in 30 Car. 2. fat: 2. and by the ſaid Stature 
ra 79 1. & M. . ſeB. 4. it nated, «© That if is Thos Mortga- 
| « ger or Grantee of any Avoidance, whereof the Truſt ſhall be for any: 
e Popiſh Reoufant convict, rel K without giving Notice in Writing 
of the Avoidance to the Univerſity, &c. within three Months after the 
« Ayoidance, he forfeits 800 10. 5 
And by the 12 An. cap. 14. this Diſability is extended to all Perſons 
making Profeſſion of the Popifh' Religion, to which Purpoſe it is enaQted, 
% That every Papiſt or Perſon making Profeſſion of che Popiſh Religion, 
* c. and every Mortgagee, Truftee or Perſon any Ways intrufted hy or 
« for fuch Papiſt, &c. with or without Writing, ſhall be diſabled to preſent 
< to any Benefice, School or Hofpital, c. or to grant any Avoidance'of- 
« any Benefice, Prebend or Ecclefiaſtical Living, and that in all fuch Cafes 
« the Univerſities ſhall preſent. Eng M0 Hd nt Boys 
Alſo by Force of the faid Statute, The Ordinary may tender the 
© Declaration agaipſt Tranſubftantiation to any reputed Papiſt making a 
% Preſentation, and upon a Refufal to take the fame the Preſentation ſhall 
« be void; alſo the Ordinary may examine every Preſentee upon Oath, 
*<.whether the Perſon who preſented him be the true Patron, or only a 
« Truſtee; and the Court, wherein à Qyars impadit ſhall be brought, 
4c may in like Manner examine the Parties, anda Bill may be brought in any 
% Court of Equity to diſcoyer ſuch ſecret Tralts, &c. and the Anſwer, of 
« ſuch Perſons, upon any ſuch Examination or Bill, ſhall be good Evidence 
" — 44 ſuch Patron, in reſpect of ſuch a Preſentation, bur not as to any 


ce othe! P urpoſe. | | | 4 | | 7 
Hawk: la the Conſtruction of the 3 Jac. 1, cap. & 6 following Points, which 
p. e. 32. axe faid to be likewiſe applicable to the 1 V. & M. cap. 26. and 12 Ann, 

cap, H4e bave been holden. | | 3 
to Co. 57. b. 


at where a Preſentment is pro bac vice veſted in the Univerſity, by | 
reaſon of the Patron's being a Popiſh Recuſant at the Time when the Churc 
became _ it ſhall not be deveſted again by his Conforming himſelf to 
the Church. 25 3 | - . 
Eawley 230. That ſuch a Patron is only difabled to preſent, and that he continues Pa- 
tron as to all other Furpoſes, and therefore that he- ſhall confirm the Leaſes 
2 deen, by bel ee e broke 
on. 19, 20. 5 a Perſon, by being diſabled to grant an Avoidance, is no W 
1 85 hindred from granting A Ae l in For, 0s for Life or Tots 
Bana fide and for good Conſideration. EN e 
Hob. 126. That if an Advowſon or Avoidance belonging to ſuch a Perſon come into 
Winch 7, 11. the King's Hands, by Regkan of an Qutlawry or Conviction of Recuſancy, 


Moor 372. gc. the King, and not the 
Jon, 20, | 


niverſity, ſhall preſent. 
On the Statute 12 Ann. cap. 14. it was reſolved by my Lord Chancellor 
| Talbot, in the Caſe. of Mr. Breit, who was preſented by the Univerſity of 
eg to. a. Living belonging to Mr. Fitzberbert of Swinertom in Safer 
Ber that a Bill founded on this Statute cannot be for Relief, bur only for 
4 CoVCry. - 1 Tg ES 
Di 421 Geo, 2. cap. We reciting the Fac: 19 7 and 1 V. s M. 
cap. 26. and that whereas for che better Diſcovery, of all ſecret Trufts and 
fraudulent Conveyances made by Papiſts, or Perſons making Profeſſion of 
the Popiſh Religion, of their Advowſons and Right of Preſentation, No- 
wination and Donation, to any Benefices or Eccleſiaſtical Livings, ſeverab 


f 


* 3&4 


Provifions were made by the Act 12 A4np. cap. 14. which have been fraudu- 
lently evaded by Perſons obtaining from ſuch Papiſts, without a full and 
valuable Conſiderstign, Grants of ſuch Advowſans, and Right of Preſenta- 
tign, N. Kiln e ypon_Confidenee only that ſue Gtantees 
will ue the Regpel of ſuch Dapifh, preſent to ſuck Benefices or Eccleſia 
ſtical Livings Clerks nominated by ſuch Papiſts, who have been preſented 
accordingly, contrary to the true Intent and Meaning of the ſaid Act, and Lol 
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— T : Hurt of the Proteſta t lovers of {chi Kin N z it R * Page 79 7 1 
enadted,.* That. To. Grant 7 be mad RN after the 5 Day To? 
« of N | 9 1738. 0 934. Advowſon or 1 X Profentation, 9 þ 


«64 « Neminatio, or Donation of ot to any Benefice, Prebend or e li- 
Living, School, ofpical 12 Donative, 55 every. Gtant of an 2. 3 
Ayoidance thereof, by an \Papiſt,, F 125 making Profeilion of the 1 
iſh Relig Hg or any lortg Tryſtee,.or, Perſon any 1925 I I 
d indireQly, 5 jatel Vor immediately, by or for any, 
uch F Papi 185 blen rofeſſion of the Popiſh a e Whether 
5 Truſt declared i in e or wy ſhall be null and void; unleſs ; 
B Giant ſhall he made. bong fide, and for a ll and valuable Confi-, 


„ WS{S.*5 


135 e the. hel . as 5740 within ths x true 11 
4. Wed.» Meaning of the ſaid Act; and that all ſuch. Grantees, or "Perſons. 
14 claiming under ſuch Grants, and their Preſentees,. ſhall be compelled to 
« make ſuch Diſcovery. relating to ſuch Grants and Preſentations made 
75 thereupon, and by ſuch M ethods. as in and by the ſaid Act 12 un. cap. 
„ 14. ate dire wah in 45 Cal e of Truſtees of Papiſts, or Perſons profeſſing 
the Pop ich Re ligion, 84 that every Deviſe to be made from and after, 
* the laid fixch of May by any Papiſt, or Perſon rofeſſing the Popilh Re · 
Agio, of an ſuch Advowſon or Right of Preſe entation, Collation, f o- 
4 mination or Donation, or any ſuch Avoidance, with Intent to ſecure re the 
# Benefit ee to Be Heirs, or Family of ſuch Papiſt or Perſon pro- 


. > 
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„Feligg the 1 65 Religion, ſhall be null and void, and chat all fuch 
un Deyilces, anc their Preſeotees ſhall in like Manner, and by ſuch Me- ra ou N 
| "be.con Pelleg to diſcover whether, to the beſt of their Knowledge a 
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The Statutes relating to Eſtates conveyed by: or to Papiſts, andthe Dif: 
abilcies deer anstand do dee Purchaſe, Sc. are the 11 & 14 . 3. 
D Geo. 24) capiaget 0 10 
By the 11 & 12 W. 3. cdp. 4. it is enacted, . That from and. after the 11 & 12 W. 
<; zgth. Day of September, Which «ſhall be in the Year of our Lord 1700. 3· 0 4 
if any Perſonceducated in the Popiſn Religion, or profeſſing the ſame, 
et ſhall — within ſix Months after Fe or ſhe-ſhall-attain the Be of eig * 
en teen Years, rake the Oaths of Allegiance and Supremacy, and alſo dab. 

* ſeribe the Declaration ſet down and expreſſed in an Act of Parlia- 
ment made: 30 * r 8 wa r the mow effetual pre- 

* erving tbe on a ment, from fits 
- 99 os Parliament, to be by him or her 23 8 or A 
= L bebe in the Caurts of Chancery: or King's Bench, or Quarter-Seſſions 
«of the * where ſuch Perſon ſhalt reſide; every ſüch Perſon ſhall 
win re him or herſelf only, and not to or in re on any 
of his or 4 * Heirs or Poſterity, be diſabled or made incapable to in- 

herit or take by: Deſcent, 'Deviſe. or Limitation in Poſſeſſion, Reverſion 

dor Remainderf, any- Lands, Tenements or Heteditaments within the 
| - Kingdom of England, Dominion of males, or Town of Berwick upon 

i, weed; and that during the Life of ſuch Perſon, or until he or ſhe do 
_ #:ake;/the, ſail Okths,” and make, repeat and fubſcribe the faid Decla- 
<+. cation in Manner as aforeſaid, the next of his or her Kindred, which 
Hall be a Proteſtant, ſhall: hate and enjoy the ſaid Lands, Tenements 
*. and Hereditaments, virhour rn accountable foes Da Profits by him 
Vor. III. > 38 LESS ro © "1505 s ne or 
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there, He; Hawes. 
ho Lands Tenetherts or. Hefe. 2 
« ditamherits; by the f 25 ſo having or t 2208 8 the ae or any mY 
« by his or het Lice" or Aoth Jah? difab 1 hid 9 752 

« cütots and Aditiiniltrardfs, ſhall ant hh eee Darnoges't 

« ſame againſt. the Perſon” commitel *fuch Waſte; his or” bar Xe 

« or n by Action of Debt in any of dis Miſe . e by! 

** Record at e Wa and that from find after' the [oth Day © 


0: 1700, every 'Pa 5 Or perſon making 'Profefſoti Bf che Po pil Nen 


« ſhall be dilabled 155 is hereby made capable 10 pat qrchafe, ' either . 

00 F 18 own.Name, or in the N Lane of uny other Pe f Fetſöng to Tis, 
her Uſe, ar in Truſt for hitn'6r 99 an) NMandts, ods, 'Profits dut 

4 of Land „ Tenements, Ren; Terms: or Hetecitstrents, wh the Kiva 


% dom of En land, Dornihidh bf als ind Town of 'Berwick upon Twe 


«ang that Aland fingulatEftitee:*Terims;anft any other Intereſts or Pip. 
« firs whatfoever out of Lands, fron ard*afttt the'faid roth Day df ; 

«rg be Eiben fuffered or Von, to or fat the Uſe ot Behovf of any lech Pere ̃ 
« ſon or Perſons, ot pon any Truſt or Confidence meqiatey or immedi- 


* be utterly void and of node ct, to al Intents, Coaſttuetions and 
Ny Purpoſes wbatſoe ber. 55 
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1 ther Preventing 15 Growth of P updh atidehs r 7 5 made in 1 
ſui 


uits 87 | 
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piſh Religion; of ineYridg the Difabllittes add 1 ez 1 the ſai 1 For Acts 
mentioned, it is enacted, , That no Sale for a full and valuable Conſide- 
„ration of any _ s, Meſſuages, Lands, Tenements or Hereditaments, 
« or of any Intereſt tf Neben abs eff Pefſou dr Perſons; being reputed Own- 
« er or Owners, or in the Poſſeſfion or Receipt of the Rents or Profits there- 
tt, of heretofore made, cor hereafter to be made; th ur for:ahy; ProceſftaneiBir. 
« chaſer.and Purchaſers, ahd merely and onlj:for the Benefirof Proceſtuticlg 


« ſhall be avoided or impeached for or hy Reaſon or upon Fretencę of 


615 2 of the Diſabilities or Inrapneities in the ſaicd Ads or anf of chain Wee 5 
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ing or jęjning in ſuch Sale, of 55 guy: other Perfort-or Perſons; flor | 


55 Sof Aeril, which ſhould be in the Leut 1700, every 


«of thr wham the Title to dock, Magere, i of ſhall be deri vtuſi of 
t ſuppoſed . to be derived, unleſs befùre ſuch Sale the Perſon inticied:.co 


e take 1 Advantage of ſuch Diſabihty ar Aicapacity ſhath- have'-reoovetet! 


«, 8 Magors, Meſſuaged, Bande Tenementy and Flerediramomay: by 


« Regſon of ſuch Diſability ot Lncapacity,; ad: have entered ſuch ain iti 


open Court at the General. Selam of the Peace: ur > County my: Giry, 
& Ridibg or Diviſion,/whereih ſuch Manors,/MefſuagesoDands, Tenement 
ot Hereditaments lie or ariſe, ani dna de, ahd with due Diligence) pur: 
ſued his Remedy in a proper Courſerof Juſtice for the 5 — cheteof 
44 Provided ne vertheleſa, that whereas it was amongſt idthet Things? 
« Added, by the ſald 11 C12 V. 3. cam 4: thut from eee Du 
or Pocſc 
4 making Profeſſion of the Popiſh Rehgion, found be diſabled, andi Ag 
«+ theteby made incapabi td purchaſe; either in his br her own Naw dt 


in the Name of any other Perſon or Perſons to his Her Uſe, or in Feuſt 


& for him or ber, any Manors, Lands, Profits-odt of Izandiy Femementt; 
e Rents, "Terms or Hereditaments, within the Kingdota of Engidnily'Dg- 
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. bur he ſame ſhall be and, remain 


And itis furcher enafted by the Authority af Nel. « That ny a 
« after the 29th of September 1717, no-Manner of Lands, Tenemep Jes, 


9 ene or, any. Intexeſt theręig, or R N. dene 
pals, alter or change from a. Fa apiſt,. * Pert n rrofeſſing: the 
Religion, by any, Deed or, Will, except K 

64 7 the Date, and ſuch. Will within, fix Months after. the Pes 

„ Teſtator, be inrolled in oy, of the ing? 4 Courts of: Regorc at 
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Hoſband died in the Life - time of Mrs. Paine, without leaving Iſſue, having 
firlt deviſed all his Lands to his Wife and her Heirs. In 1730, Mrs, 
Paine the Wife deviſed all her Real Eſtate to the Defendant, ſubject to a 
few Leg cies mentioned in her Will, bur lived and died a Papiſt; but that 
being difficult to prove at Law, the Plaintiff Mr. Smitb who had married 
Eliz, Paine, Heir at Law to Mr. Paine, he and his Wife filed their Bill 
againſt the Defendant to ſer aſide the Marriage · Settlement and Will of Mr. 
Paine the Huſband, under which Mrs. Paine claimed; and in particular 
prayed, that the Deſendant might diſcaver whether Mrs. Paine the Wife, 
under whoſe Will he claimed, was a Papiſt or not. To which the Defendant 
pleaded the Statute of 11 & 12 . g. cap. 4. Upon arguing this Plea it was 
inſiſted upon for the Defendant, that it was a ſtanding Rule in this Court, 
that no Perſon was bound todiſcover what might ſubje& him to the Penalty 
of an Act of Parliament; that the Statute of 11 & 12 . 3. cap. 4. was a 
penal Law, and the Party, who would take Advantage of ſuch Law, would 
never be aſſiſted in a Court of Equity, which never aſſiſts a Forfeiture z he, 
who would claim any Thing forfeited, muſt make out the Forfeiture him- 
ſelf z for no Perſon ſhall be obliged to diſcover a Fact that would be a For- 
feiture of his own Eſtate. If a Copybolder commits: Waſte, it is a Forfeiture 
of his Eſtate to the Lord of the Manor; byt if the Lord of the Manor comes 
into this Court for a Diſcovery, whether the Copyholder has been guilty of 
Waſte or not, the Copy holder is not bound to anſwer; for no Law in the 
World obliges a Man to accuſe himſelf; if an Eſtate is given to a Woman 
Aurante viduitate, ſhe is not bound to diſcover whether ſhe is married or not; 
becauſe the Diſcovery of that Fact might be the Loſs of her Eſtate. That 
Diſabilities and Forfeitures were of the ſame Nature; that a total Incapacity 
or Diſability ro hold at all, (which is the Caſe of Papiſts) was certainly as 
much a Penalty, as a Forfeiture. of an Eſtate which the Party before was 
capable of holding; that as Mrs. Paint would not have been obliged in her 

| Life-time to diſcover whether ſhe was 2 Papiſt or not, the Defendant who 
claims under her ought not to be obliged to diſcover it. On the other Hand 
it was inſiſted by the Counſel for the Plaintiff, that it was not their Bufineſs 
to examine, whether the Acts of Parliament made againſt Papiſts were hard 

> Laws. or not, they were Laws, and that was ſafficient for their Purpoſe ; 
that this was not the Caſe of a Forfeiture, but it was t6 diſcover a Fact, 
which if true, the Eſtate was never in Mrs. Paine, becauſe the Act of Par- 
3 liament makes all Papiſts abſolutely incapable of being Purchaſers if ſhe 
was a Papiſt, the Eſtate never veſted in her; and as ſhe was not capable of 
© holding it, ſhe could not give. it away to the Defendant, therefore could 
. yever forfeit the Eſtate z for nd Perſon can be ſaid: to forfeit an Eſtate he 
never had, An Alien is incapable of holding Lands at Common Law, yet 
he is obliged to diſcover whether he is an Alien or not; and his Diſcovery 


of that Fact, whether he is ſo or not, can never be a Forfeiture of Eſte, 
becauſe he-never had a Right to it; ſo in Caſe of a Baſtard who is nullins 
files; and incapable of claiming Lands by Deſcent, dei ſhall diſcover whe- 
ther he is ſo or not, for the ſame, Reaſon; ſo a Perſon claiming under a 
Bankrupt, whoſe Goods are veſted in the Aſſignees of the Commiſſion of 
\ Bankruprey for the Benefit of Creditors, muſt diſcover "whether. the Per- 
ſon, under whom he claims, was a Bankrupt or not at 'the* Time of 
the Conveyance: That all theſe Caſes depend upon the ſame Rea- 
ſon, and were no Forfeitures, becauſe the Eſtates: were never in them 
ſo if Mrs. Paine was a Papiſt, ſhe was incapable of having the Eſtate her- 
2 {c}f, and could not give it away; ah@®thetefore the Defendant could never 
forfeit it, becauſe the Eſtate was never in him, But my Lord Hardwicte 
was of Opinion, that the Defendant was not obliged to diſcover whe- 
| ther Mrs. Paine was a Papiſt or npt; that there is no Rule better eſta- 
Vor, III. = $0 0 | bliſhed 
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what may ſubje& him to the Penalty of an Act of Parliament; no Perſon 
can doubt whether this Act is not a Penal Law, and whether the Clauſes re- 
lating to Papiſts are not Diſabilities or Incapacities, impoſed by way of 
Penalty upon all Perſons exerciſing that Religion. It is objected, that this 
is not the Caſe of a Forfeiture, becauſe the Eſtate was never veſted, and 
therefore can never be deveſted ; yet it all falls under the ſame Reaſon ; and 
an Incapacity or Diſability to hold at all by Act of Parliament, is certainly 
as much a Penalty as the Forfeiture of an Eſtate by a Perſon who had a 

Right to enjoy it before the Forfeiture. That if a Bill is brought againſt * 


the Perſon for a Diſcovery, whether he is a Papiſt or not, he is not bound 


to diſcover; and where is *the Difference between him and the Perſon 
claiming under him ? Here is a Diſability impoſed by Parliament, by way 
of Penalty, upon a particular Set of Men upon the Account of their Reli- 


gion, the Diſcovery of that Fact ſubjects them to a Penalty ; and this is 


not like the Caſe of an Alien or Baſtard, who are incapable by the general 
Laws of the Land to inherit; beſides, what ſways with me much, is the 
reat Inconvenience that would follow, ſhould this Plea be diſallowed ; we 
ould have nothing in this Court but Bills of Diſcovery, whether ſuch and 


ſuch Perſons were Papiſts or not, and no Body knows what Confuſion would 


follow; therefore the Plea muſt be allowed. | 
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(A) By whom to be granted. 82. 
(B) In 2 Caſes and fox what Offences it may be grant ⸗ 

(o) Where a Parvon\is grantable of common Right. 804, 


) Ot the Galivity of a Pardon; and herein by whar 


Wozs Treaſon, Murder, Felony, and other Offences 
map be pardoned; and herein of Pardons by Implication, 
and where the Ring chan be kald to be vecetved in bis 
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c) Whether-a Pardon may be conditſonal. 807. 


-2d (F) Who may take Advantage. of a Pardon, and to 
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(6) In what Manner a Parvon is to be taken Advantage 
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1. In what Manner à general Pardon by Parliament is to be 
taken Advantage of. 808. W Le rl $91 eee $3 

2, In what Manner a particular Pardon under the Great Seal 
: to be taken Advantage of, 8666. 
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0 wy whom to be granted. | ® Page802 


UB Power of ardoning Otences is inſeparably inclleti to the Show. 284: 
Crown; and this High Prerogative the King is intruſted with 

uvpon a ſpecial Confidence, that he will ſpare thoſe only whoſe _ 

| - Cafe, could it be foreſeen, the Lay itſelf may be preſumed will- 

ing to have excepted out of its general Rules, which the de Wiſdom of Man 

cannot poſſibly make ſo perfect as to ſuit every particular Caſe. 

Bux it ſeems, that anciently? che*Right of pardoning Offences wichia 1 1105 
certain Diſtrifts was claimed by the Lords of Marches and others, who had 3 Inſt. 233+ 
Jura Regalia by ancient Grants from the Crown, or by Preſcription. But 
now by the 27 H. 8. cap. 24. ſe. 1. it is enacted, That no Perſon or 
« Perfons, of what Eſtate or Degree ſoever they be, ſhall have Power to 

* pardon or remit any Treaſons or Felonies wharſbever, nor any Acceſſaries 
« to the fame, nor any Outlawries for ſuch Offences, whether committed 
« in Eegland or Wales, or the Marches of the fame, but that the Ki 
* ſhall have the whole and ſole Power and Authority thereof united ang 
Enit to the Imp Wurz of this Realm, as of mor 88 and Foy 
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0 In what Caſes and 4b what © ona it 
may, be granted. 1 


I. is laid down 40 end hay 'the king 0 — _ Offence Plow, 487, 
whatever, whether againſt the Common or Statute Law, ſo far as the Keilw. 134. 
Public is concerned in it, after it is over, and conſ tly may prevent a 2 9-3 30. 
popular Action on a Statute, by pardoning the Offence before the Suit is Vangb. 343. 
commenced; but it feems, that he cannot wholly pardon a Public Nuſance 

while it continues ſuch, becauſe ſuch Pardon * take away the only 
Means of compelling a Redreſs of it; yet it is ſaid, that ſuch a Pardon will 

fave che Party from any Fine to the Time of the Pardon 

Bot it ſcems agreed, that the King can by no previous Licence, Pardon Dav. 75. 
or Diſpenſation, make an Offence diſpuniſhable which is Malam is ſe; as E! 8 Og 

deing either againſt che Law of Nature, or fo fat againſt the Public Good '* . *9: 
as to be ind table at Common Law; and that a Grant of this Kind, tend- | 
ing to incourage the doing of Evil, which is the chief End of Govern- 
ment to prevent, B plainly nn Reaſon and hy anne Good, and | 
therefore void. 

And hence it bath been inſiſted, that the Kin 5 Grant to che Biſhop of en 1 5 
Saliſbury and his Sueceſſors, having the Cuſtody of a Priſon, that they ſhall P. C. 389: 
be quier from all Eſcapes, which hath been (a) adjudged to be | a good (% 3 H. 7: 
Gratlt, is not Law z as being but a ſingle Inſtance, and contrary to this 15 · Pl. 30. 
Rule ; becauſe a Grant of this Kind, tending to make a Gaoler leſs diligent 
in his Duty, by takin off the legal Puniſher of his Negligence, is wand es 
ogainkt the common: 

But whete a Thing in its own Nature dare, is made unlowfl by Patlia- Hawk. p. c 
nag as the EMEA Se. OST elde ren Mer- Ke 300 

chandiges Authorities 
there cited 
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chandizes in foreign Ships, Selling Wines beyond & certain Price, or with- 
out a Licence, Multiplying Gold, 6c. Coining Money of a baſe Allay, &c. 
it was formerly taken as a general Rule, that the King might diſpenſe with 
it, as to a particular Time or Place, or Perſon, fo far as the Public was 
Page $03 * concerned in it; unleſs ſuch Diſpenſation could not but be attended with an 
Ianconvenience, as the Introducing a Monopoly; or Fruſtrating the End for, 
Which the Law was made; as the Licenſing a particular Perſon to import 
foreign Cards or Wines, &c. in which Caſes it was commonly taken to be 
void, alſp, where a Statute gives a particular Intereſt or Right of Action to 
. Pane rieved, as the Statutes of Mortmain, thoſe againſt Maintenance. 
'orcible Entries, Carrying Diſtreſſes out of the Hundred, Eſcapes, &c. ic 
has been always agreed, that no Charter from the King can bar the Right of 
the Party grounded on ſuch Statute z alſo where a Statute is expreſs, that 
the King's Charter againſt the Purport of it, though with the Clauſe of Nox 
\, +» ob amte, ſhall be void; it ſeems to have been always generally agreed, that 
e regularly no ſuch Clauſe could diſpenſe with it. 3 
2 Hawk. Al ſo it ſeems to be agreed, that no Diſpenſation of any Statute, except 
P. C. 391. the Statutes of Mortmain, was of any Force, without a Clauſe of Non ob- 
pe neither is ſuch Clauſe of any Effect at this Day; for it is declared 
and enacted by 1 V. & M. ſeſſ. 2. cap. 2. that no Diſpenſation by Non ob- 
| Banie of or to any Statute, or to any Part thereof, be allowed; but that the 
ame ſhall be beld void, gxcept a Diſpenſation be allowed in ſuch Statute; 
bur it is provided, that no Charter, Grant or Pardon, granted before 23d 
of Ober 1699 ſhall be any Ways ipvalidated by that Act, but that the 
fame ſhall be and remain of the ſame Force, and no other, as if the ſaid 
Act had never been made. | „ 
Plow. 437: The King can by no Charter whatſoever bar any Right of Entry or Ac- 


* Abr. tion, or any legal Intereſt or Benefit before veſted in the Subject; and there- 
Lg fore it ſeems clear, that he cannot bar any Action on a Statute by the Party 
Cro. ,, —_S 9 4 $4." , 

109. gtieved, not even à pophlar Action commenced before his Pardon, nor a 
Keilw. 134. Recognizance for the Peace before it is forfeited. | = | 
2 Hawk. Neither can the King pardon'an Appeal, except only where it is carried 
P. C. 392. 


on at his Suit, after a Nonſuit; and therefore if a Perſon attainted, on an 
Appeal carried an at the Suit of the Party, get the King's Pardon, he muſt 
4 -- ſve a Scire facigs againſt the Appellant before the Pardon ſhall be allowed: 
2 Hawk, | And if the Appellant appear on the Scire facias, he may pray Execution 
P. C. 392. notwithſtanding the Pardon; but if the Sheriff return a Scire fect, or two 
MWißbils, and the Appellant appear not on Demand; or if he return the Ap- 
pellant dead, the Appellee ſhall he diſcharged ; but ſome. have holden, that 
in this laſt Caſe a Sire facias ſnall go againſt the Heirs of the Deceaſed. 
Hawk: But there is no Need of any Scira facias againſt, the Lord by Eſcheat, be- 
P. C. 302. cauſe the Pardon no Way tends to reverſe the Attainder whereon the Title of 
EHſcheat is fo unde. ) Un 
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Hawk, P. C. If, ſeveral Perſons be gutlawed on an Appeal, and one gets his Pardon 
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Bat for this, It hath been ſtrongly holden, that the King may pardon the Burning of 
vide a Hk. the Hand on a Conviction of Manflaughter, on an Appeal, as being no Part 
P. C. 393 af the Judgment at the Suit of the Party, but a, collateral and exemplary 
Poniſhment inflicted by Statute, and intended only by way of Satisfaction 
do the Public Juſtice, like the finding of Sureties by one convicted on the 
Cole. Statute againſt Treſpaſſers in r. i nne 
Lach o. A Pardon will-bos,only, Giſcharge any Suit in, the Spiritual Court ex 
| f any Suit in ſuch Court ad inſtantiam partis pro reformatione 


Cro. Eliz. officio, but alſo an 


+ 684.1 e mbrum, ot ſaluie anime, as for Defamation or laying violent Hands on a 
Hob a. _ Clerk, (c0q808 if abe Time, to which the Fardon has Relation, be 
W :-prior:10:the Award of the Colts to the Party, or as it is generally holden, 


F. C. 394. 
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Impriſodtnent was 2 Contem e is w holly pardoned. 
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ug 14g: in Approver convict all . Verdia, 


2 Hitwk. the King ex merito juflitie ought: to pardon him as to hie Life, and 
. give him bag Wages from the Time of 05 ene the e he the 
233. 0 8 25 N T0 a HOP 10 
TY By the 4 &-; W. & N. cap. 8. it is ensärch That if any: Perſon ſon or 
t« Perſons out of Priſon ſnall commit any Robbery; and 2 diſcover - 

IT 1 | + two of more ho then had or afterwards ſnall commit any Robbery; ſo 
2 2 two or more of them ſhall he convicted, any ſuch! Diſcoverer ſhall be 
jntitled to a Pardon for all Robberies nnn Daferd the Din wer. 
5 Which alſo ſhall bar an Appel. | i 
| And by the 6 V. & M. cap. 1 Irie 4 That if any Perſon 
e or Perſons out of Priſon ſhall. be 5 of clipping, coinimg, counter- 
e feiting, waſhing; filing or otherwiſe diminiſhing the Coin of this Realm, 
* and afterwards diſcover two or more whq then had or afterwards ſhall 
commit any of the ſaid Crimes, ſo as two or more of them: ſhall he con- 
. vicded, any ſuch Diſcoverer ſhall be intitled to nPamatrign al Tani 
committed before the Diſcovery . ö 
By the 10 C11 . 3. cap. 23. (which luda Gletwy Sent nne | 
' © ſhall in any Sho oP, Ware-houſe, Coach-houſe or Stable, privately ſteal any 
Goods, Sc. of the Value of 5's.” though ſuch Shop, Sc. be not broken 
o and though no Pexſon be therein, or ſhall aſſiſt, hire or command any 
wy = to commit ſuch Offence,) * If any Perſon or Perſons fall tominic 
any Burglary, Houſe- breaking or Felony, in” ſtealing of any Horſe or 
FHorſes, or any Monty „Wales or Goods from/whiom is by that 
«AR taken away; and Pein out of Priſon ſhall diſcover tw or more; 
„bo then had or after ſhall eommit any ſuch' Felony,” 2 ſhall be con- 
e victed therebf, or cauſe to be diſdovered and apprehended two or more, 
ho ſhall be convicted as aforeſaid, every ſock iſcoverer ſhall be intitled 
4 8 a Pardon for my Feloafes aforeſaid committed before ſuck Diſcoyety, 
« Fo. 1121 5 105 Ern deck cf 
And by the 5 i. yy 316 it is ended; : «That every Ferſon who ſhall 
« be guilty of Burglary, or f the felonious Breaking and Entering a Hoi 
ein the Day-time, and after ſhall diſcover two who ſhall have committed 
« ſuch Felony, fo as they be convict, &e. ſhalt have 49. l. and a Nader of 
1 ee Murder, Cc. e 1 % ee 
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Aad upon this Ground it ſeems+ agreed, that if a Man attainted of Fe- 2 Hank. p. C 


lonpiget a Pardon, which doth not mention the Attainder, tha Pardon 382-3. 
will be ineffectual 3 alſo it hath e Per: 

ſon convicted by Verdict of Felony. is void, unleſs it recite». the Indic ©. _ 
ment and Conviction ; alſo it hath been q ene 3 


Perſon barely indicted of Felony. be good, without. mentioning the I- 


Words five indi x five on... 1 * 913-310 655 23) vat on . LE CET, 

„le bach ben heiden, that, antieniy a Pardon of . all Felonies included 2 Hark. F.C. 
all reaſons: as well as Felonies 3 and it ſeems to be taken for granted in 383 100 8 
many Books, that ſuch a general Rardon is even at this Day p eadable Mal. Hit 
to any Felony; except Murders. Rape, and Piracy 3, and that the on 1 C. 4. 
Reaſon why it may not alſo be pleaded to Murder and Rape is, d F * my 
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and therefore if the King, reciting an Attainder of Robbery, pardon the 2 Hawk, 


ſequence of it beſides the Execution 16130 9x } 9112 we ++ 
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2 not be granted but wbere the Ning may da it by bis Oat thal is o n 38-6. and 
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is there any Precedent in the 9 of the Pardon of any other Homicide, motities there 
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or Madmen; and from hence Tome have diſputed the King's Power of par- 


& and if the Charter of the Death of a Man be alled 
Aſſault er Malice prepen 


5+ Qlain by Await, Affaulr or Malice Prepepl 


doning any other Homicide z but this is contrary not only to the general 
Teper of the Books, but alſo to the plain Purport of 13 Rich. 2. fat. 2. cap. 1. 
which reciting. that Treaſohs, Murders and Rape, had been frequently ——_ 0 
mitted, becauſe Pardons had been eaſily granted in ſuch Caſes, enacteth, 
That no Pardon. ſhall be allowed for 1 for the Death of a Man 
epenſed, Treaſon or Rape of a Wo. 

c. be, ewe the ſame Charter; 
nd | | i of a. aged before any Juſtices, 
iin hich it is; not ſpecified Nn the Party was murdeted or ſlain by Awair, 

„the ſame: Juſtices ſhall inquire. by a good © 


<< Man, unleſs the ſame. Murder, 
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Laqueſt of che Viſat where the 50 was lain, if he were mutdered of 


4 ſlain, by. Await, Cc. and if they hind that he was murdered or lain by 
« Await, &c. the Charter ſhall be ifallowed” 5 * dee N es 
Tr hath been formerly often adjudged, that Murder might be patdojied Sid. _y 
undef the general Deſcription of a feſonious Killing, wih a Clauſe; of Now Show. 283, 
obftante, but by 1 . & M. ſelſ. 2. cap. 2. it is declared, That no Diſpen- wane 24. 
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ſation by Non obſtante of er te am Statute ſball be allowed. _ 37. 
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of Murder bp be intended of ſucw Muvderoonly: #5 is"ſpevially: ED 
and doth not ambunit'to' Petit Tredſ6g2% fed „ eee 46 Ire 
Lev, 8, 120. Neither doth the Exception of Murder in a general Act of Pardon of 
Sid. 150. all Felonies extend to- a Felo de'ſe 3 For though! Lis Oſſenee de in 'Strineſ 
Keb. 66, 548. Murder, yet in common esch, according to: whieh Statotes àre Gori 
* Page 97 * 2 it is getierally: vnderſtood 28 4 diſtiaet Offeace; he Word 
| ger ſeeming prima facie to import the Murder of en¹˙½¾ꝗĩU, e bao Ve 
Plow. 4or. "i is ſaid, that à geheral Act of — all Felonivs,” Miſdemeariors 
Cole's Quit. and other Things done before Tuck aDayj>ipardons: a Homicide: from a 
Hal. A N | 
P. C. 426. Wound before the Day, whereof Wera dl not till aſter; becauſe the 
555 55 . Stroke being pardoned, the Effects of ie af coofequeneiy pardoned N 03 
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(A) Of the Right to fue in forma Pa aupe | 8 is, and 
the Panner of Admittant. 


* Y the 11 Hen. 5. cap. 12. it is enacted in the Words following; 
Le * Prayen. the Commons in this preſent Parliament aſſembled, 
: *. that where the King our Sovereign Lord, of his moſt gfacious 
Diſpaſition, willech and intendeth indifferent Juſtice to be had 
* and miniſtred according to his Common Laws to all his true Subjects, as 
woll to the Poor as Rich, which poor Subjects be not of Ability ne Power 
5 to ſue according to the Laws of this Land, for the Redrefs of Injuries 
* and Wrongs to them daily done, as well concerning their Perſons and 
« their Inheritance as other Cauſes ; for Remedy whereof, in the Behalf of 
the poor Perſons of this Land not able to ſue for their Remedy after the 
6. Courſe of the Common Law, be it ardained and enacted, that every 1 
4 poor Perſon ar Perſons, which have or hereafter ſhall have Cauſe of Ac... | 
<« tion or Actions againſt any Perſon or Perſons within this Realm, hall | 
+ have, by the Diſcretion of the Chancellor of this Realm for the Time 
5 being, Writ or Writs original and Writs of Sabpaxa, according to the 
Nature of their Cauſes, therefore nothing paying to your Highneſs for 
5 the Seals of the ſame, nor ta any Perſon for the Writing of the ſame 
« Writs to be hereafter ſued ; and that the ſaid Chancellor for the Time 
« being fhall aſſign ſuch of the Clerks, which ſhall do and uſe the Making 
« and Writing of the ſame Writs, to write the ſame ready to be ſealed; 
t. and alſo learned Counſel and Attornies for the fame, without atiy Re- 
« ward taking therefore; and after the ſaid Writ or Writs be returned, if 
« it be before the King in his Bench, the Juſtices there ſhall aſſign to the 
« ſame poor Perſon or Perſons Counſel learned, by their Difcretiens, which 
0 ſhall give their Counſel, nothing taking for the fame; and likewiſe the 
Juſtices ſhall appoint Attorney and Attornies for the ſame poor Perſon 
4 or Perſons, and all other Officers requiſite and neceſſary to be had for 
5 che Speed of the faid Suits to be had and made, which ſhall do their Du- 
u ries without any Reward for their Counſels, Help and Bufineſs in the 
„ ſame; and tſie fame Law and Order ſhall be obſerved and kept of all 
0 ſuch: Suits to he made afore the King's Juſtice of his Common Place and 
, Barons of his Exchequer, and all other Juſtices in the Court of Record 
„ where any ſuch Buitſhall .ve . 
I F Before a Perſon is admitted to ſue in forma Pauperis, he muſt have a Page $12 
Counſel's Hand te his Petition, certifying the Judge to whom the Peti- Lil. Reg. 633. 
tion is directed, that he conceives the Petitioner hath good Cauſe of Ac- | 
tion; he muſt alſo annex an Affidavit to his Petition, that he is not worth 
51. all his Debts paid, except wearing Apparel and his Right to the Mat- | 
ter in tio 121 (33 M5 43h 05-43 1 444 fl FEES 777 9 x Ir Th 
On al — 1 to diſpauper a perſon who was Plaintiff in an Action be- 2 Salk. 507. 
cauſe he had a Living of 40 J. per Annum ; Turton and Gould Juſtices were Pl. *: 
againſt it, becauſe he ſwore he was in Debt more than, it was worth; but 
Holt C. J. differed from them; for his being indebted, or his Eſtate be- 
ing mortgaged, is no Reaſon, it is enough that he hag a conſiderable Eſtate 
uin Poſſe Jon. 7 t! N ry Jy, 928 e on 2 5 ö ee T | 8 1 f . | OT | OS, 
A Perſon admitted to ſue in forma Pauperis can only fue in that Cauſe Lil. Reg. 639. * 
for which he is admitted; ſo that if any other Cayſe ariſes, he muſt ſue de a 
novo to be admitted, &. Ic toties quoties. 9 
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(B) Mhether a Defendant may be allowed to 
defend, as well as a Plaintiff to ſue, in for- 
| ma Pauperis, 5 . 
* . . | 12205 | 15 : N 
Ir ſeems that, after the Statutes which introduced Coſts, neither Plain- 
1 tiffs nor Defendants could ſue or defend in forma Pauperis; for chat 
would be a Means of depriving the other Party of the Coſts given him by 
Statute; and as the above-mentioned Statute 11 H. 7. cap. 1a. enables Per- 
ſons only to ſue as Paupers; and as the Statute 23 H. 8. cap. 15. hereaftet 
ſets forth, excepts only Plaintiffs who are Paupers from paying of Coſts, it 
| ſeems that a Defendant cannot be admitted in a Civil Action to defend as 
(a) Paſch g. a Pauper. But it hath been (a) adjudged, that a Perſon may be admitted to 
Geo. 2. The defend an Indictment in forma Pauperis for a Miſdemeanor, ſuch as a Conſpi- 
King ver. racy, keeping a diſorderly Houſe, &c. for in ſuch Proceedings there being 
of ang 041, 0 Coſts, the Judges have a diſcretionary Power of admitting or refuſing 
: them by the Common Law. *' 6 EC TEND 
Alſo by the 2 Geo. 2. cap. 28. f. 8. it is enacted, That in caſe any 
_ $ Perſon, arreſted and impriſoned by Virtue of any Writ of Capias or In- 
« formation relating to the Cuſtoms, ſhall make Affidavit before the 
« Judge or Judges of ſuch Court where ſuch Action or Information ſhall 
* be brought, or before any other Perſon commiſſioned by ſuch Court to 
e take, Aﬀidavits, that he is not worth, over and above his wearing Ap- 
« parol, the Sum of 5 J. (which Aſſidavit the ſaid Judge or Judges of ſuch 
Court, and ſuch Perſon ſo commiſſiond, is and are hereby authoriſed 
* and required to take) and ſuch Perſon ſhall thereupon petition ſuch Court 
eto be admitted to defend himſelf againſt ſuch Action or Information in 
* forma Pauperis, that then the Judges of ſuch Court ſhall according to 
« their Diſcretions admit ſuch Perſon to defend himſelf againſt ſuch Ac- 
« tion or Information in the ſame Manner, and with the ſame Privileges, 
„ as the Judges of ſuch Court are by Law directed and authoriſed to ad- 
4 mit poor Subjects to commence Actions for the Recovery of their Right; 
and for that End and Purpoſe it ſhall be lawful for the Judges of ſuch 
Courts to aſſign Counſel learned in the Law, and to appoint an Attor- 
4 ney and Clerk of ſuch Court to adviſe and carry on any legal Defence 
« that ſuch Perſon can make againſt ſuch Action or Information; which 
« ſaid Counſel, Attorney and Clerk ſo aſſigned and appointed, is and are 
hereby required to give his and their Advice and A ſſiſtance to ſuch Per- 
* ſon, and to do their Duties, without Fee or Reward; | 
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ee 40) In what Caſes to be ſo admitted. 
a , ought 20 be admitted to fue. in forms Pauperi is 
| per Wild, || an Action on the Caſe for Words. 5 Pg 


Mod. 268. © Alſo it js faid, That a Perſon who ſues in forma Pauperis ought nat 
per North, to have a new Trial granted him'; becauſe having had once the Benefit 
. . -. - %.ghe Kings Janes Je ought to Arquieies i r. -- 1 
gm I. EM a ͤ dat Wh irate! 5 
this is 2 diſcretionary in the Court, and more eſpecially if the Plaintiff will conſent to pay the Coſts ? 
eee cb n 2 
Mod. 268. And it is ſaid, that Paupers ought not to be admitted to remove 
8 Cauſes out of Inferior Courts but ought to ſatisfy themſelves with the 
5 Nod 84. Juriſdiction within which their Actions properly lie. hs 
's Netes C. P. 231. Stra. 420. Forteſc, 319. 2 Stra. 878, Barnard, K. B. 375. 2 Stra. 
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(D) In what Caſes 


to be diſpaupered and to 


N : 2 
. 


9 14 


Y the Orders of the Courts, if the Party admitted to ſue is forme 0,, 
Pauperis give any Fee or Reward 8 Counſel or + ed or 3 
make any Contract or Agreement with them, he ſhall from thenceforth ' 

be diſpaupered, and not be afterwards admitted again in that Suit to pro- 


ſecute in forma Pauperis. 


Aldo, if it ſhall be made appear to the Court, that any Perſon proſe- Oral. Cir. 9. 

cuting in forma Pauperis hath ſold or contracted for the Benefit of the | 

Suit, or any Part thereof, while the ſame depends, ſuch Cauſe ſhall be 

from thenceforth totally diſmiſſed the Court. ws 
— Tt is Taid, that if a Pauper giyes Notice of Trial, and does not proceed, 2 Salk. 506. 
%% Ü oo nr wont Bebe: 

In the Statute 23 H. 8. W: 15. there is a Proviſion, ©* That whoever 

* ſyes-in forma Pauperis ſhall (a) not pay Coſts, but ſhall ſuffer ſuch other (a) Though 
« Puniſhment as the Judge of the Court ſhall think ht. Lands de- 


TVT | | ſcend to him 
after Cauſe tried, yet ſhall not pay Coſts. Mod. Rep. is Law & Eg. 344. 


But notwithſtanding this Statute, if he be diſpaupered or nonſuited, 
the (5) uſual Practice is to tax the Coſts, and for Non- payment to order 2 Selk. 506. 


1 


* % 


5 ho 27 77 AZ3tyle 386. 

x en WAP FITS! Rn ND 3 (6) But tho” 
the uſual Courſe in ſuch Caſes is to tax the Coſts, and if not paid to whip the Plaintiff, yet upon Conſi- 
deration of the Circumſtances of the Caſe, it is in the Diſcretion of the Court to ſpare both. Sid. 261. 


And per Hole C. J. on Motion to whip a Pauper who had been nonſuited, there is no Officer fi 
Frl. nor did he ever know it done. 2 Salk. 506. pl. 1. a 5 * 


A brought a Bill is forma Pauperin, to which the Defendant put in a Abr. Eg. 123. 
' Plea and Demurrer, which were both over- ruled; and ir was inſiſted upon, 
that he ſhould have no Coſts, being at none; but my Lord Somers, after 


long Debate and Inquiry of all the antient Counſel and Clerks, who agreed 

that he ſhould have Coſts, ordered him his Coſts (c) like other Suitors ; for 

though he is at no Coſts, or but ſmall Coſts, yet the Counſel and Clerks do . 
not give their Labour to the Defendant, but to the Pauper.. pad C 
f. 8 | F bil. | Perjuty. 219. where | 


. N ET WOO OTST rt TE SILLS | 2 Pauper hav- 
ing a Decree to recover with Coſts, it was held on Motion per Curiam to be unreaſonable, that any one 
ſhould have more Coſts than he was out of Pocket; and thereupon ordered the Plaintiff and his Solicitor 
to make Oath before the Maſter, and what they ſwore they had paid, or were to pay, was to be allowed, 
but no farther t. EEE | | . 


Nin 


4 3 : — ry % 7 RY As 2 re FRET — 
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x Coſts cannot be given againſt a Pauper Leſſor of the Plaintiff, for not going on to Trial; if vexa- 
tions, he may be diſpaupered. Notes v. Watts. Fort. 319.——But if Cofts are taxed, he ſhall pay 
them before he try the Cauſe. 8. C. Stra. 420.—-Pauper ſhall not pay Coſts, tho' — 1 wg z if taken 
on Execution for Coſts, he ſhall be diſcharged on Motion. Solomon v. Apel. 11 Geo, Fort. 320 
i Pauper is nonſuited on a Slip of the Attorney, notwithſtanding which Defendant might have gone 
to the Merits, the Court will not Ray. Proceedings in another Action till he pays the Coſts of the former. 
Winer. v. Slew. M. 4 Geo. 2. Stra. 978.——If Pauper is nonſuited, brings a ſecond Adion, andy 
recovers, Coſts of the firſt ſhall not be deducted out of the Recovery in the ſecond. Butler v. Inneys. 
H. 4 Geo. 2. Stra. 891.——l[fPauper gives ſeveral Notices, and does noe go on to Trial, the Court 
will not reſtrain him from going on to Trial till he has paid Coſts of former Notices, but they will make 
an Order to diſpauper him f. Taylor v. Lowe. T. 7 Geo. 2. Stra. 983. Defendant on an Ia- 
dictment may be admitted in forma Panxperis, Rex v. Wright. P. 9 Geo. 2. Stra. 1041. Ca. B. R. 
"Temp. Hardw. 211, 253. Ia an Action he cannot. Barnes N Defendant in EjeQment obtains 
'Trial at Bar, on conſenting to pay Bar-cofts, and to receive Mi Prizs Colts, and then Leſſor is admitted 
is forme Pauperis, and has a Verdict agent him ; yet he ſhall not pay Coſts before he brings another 
Ejedtment. Brittain v. Greenville, M. 13 Geo, 24, Str. 1121.—Admiſſion in forma Pauperi: in 
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E RIU RV by the Commen Law is defined à wilful falſe Oath 
by one who, being lawfully required to depoſe the Truth in ap) 
Proceeding in a Court of Juſtice, ſwears abſolutely in a Matter of 
1 dome Conſeticnce te the int in Queftion, whether he be be- 
Rol. Abr. 41, Subornation of Ferjary by che Common Law is an Offence in procuring 
7. 1 a Man to take a falſe Oath amòtmeinig to Ferjury, who actually gk ſack 
elv. 72. Oath; but it ſeems clear, that if the Perfon, incited to take ſuch an Oath, 
os gh 158. do not actually take it, the Perſan by whom he was  incited is not guilty 
Mod. 122. of Subornation of Perjury 3 get it is certain, that'he is fable to be puniſh- 
Hawk. ed, not only by Fine, b alſo by infamous Corporal Puniſhment,” © © 
P. C. 177. e 851 1 ; 
| Firzgib, = See 8 Mod. 286. 12 Mod. 1 
1221, 1305. Stra. 70. Barnard, K. B. 11. 


Hawk. 
P. C. 172. 


x , 
T4533 & 


2 Gn * 
- Fitzgib. 262, 266. Ed. Raym. 887, 889, 1039, 


— 


cf IO x:54 


g 1 i 10-496} het Dei GrtoneTit vg 28 | 
For the better underſtanding the Nature of Perjury, we ſhall conſider, 


(A) What it is by the Common Law, and how reftrainey 
and puniched. 814. n Fe £21 400 l od 


„ * 


„ „ 


) vou reſtraſned and puniſhed by Statute. 3813. 


— * * 
95 1 \ oat F Sits: 
\ N 


(A) What it is by the Common Law, and 
| How reſtrained and puniſhed. 


| 5 Mod, 350. ½, IT is neceſſary, to conſtitute the Offence Perjury, that the falſe Oath 
I be taken wilfully, viz. with ſome Degree of Deliberation, and not 
merely owing to Surpriſe or Inadvertency, or a Miſtake of a true State of 
eee e eee 
Hawk. P. C. 24h, The Oath muſt be taken either in a Judicial Proceeding, ot in ſome 
dt Ares We other Public Proceeding of the like Nature, wherein the King's Honour 
veral Autho- 


* or Intereſt are concerned; as before Commiliogers appointed by the King 
ee Mara to inquire of the Forfeitures of his Tenants, or of defective Titles wanting 
| the Supply of the King's Patents; but it is not material whether the Court, 
in which a falſe Oath is taken, be a Court of Record or not, or Whether ir 
be a Court of Common Law or a Court of Equity, or Civil Law, — 5 
| : | 1 „ee 
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Chancery, is not binding on the Officers of B. R. ſo that on an Iſſue out of Chancery to be tried in 
B. R. the Party muſt be admitted again, 01% v. M Cary. T. 9 Geo, 2. C. B. R. Tap. Hardw. 
311.——The Court may admit Perſons to ſue in forma Pauperis at any Time. Langley v. Blackerby., H. 
12 Geo. 2 Andr. 306. A Perfon ednvicted of Ye ary, and auHawed for Forgery, may be. admitted 
to plead the King's Pardon in forma Payperis. Rex v. Morgan. M. 18 Geo. 2. Stra. 121 5. — Defendant 
on an Attachment for a Contempt, is not admitted to de end in forma Paugeris, Rex ver. Pearſon. 
33 & 34 Geo. 24 2 Bur, n are not admitted to ſue in forma Pauperis, unleſs. Conn 
cert'ſies, that there is ſome Foundatfon for fujhg ; nor Proſecutors to proſecute, unleſs ſome ſpecial 
Ground is laid for the Motion. Rex v. Clarlt. H. 2 Geo. 3. 3 Bur, 1308, 17 —okes 
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whether the Qath be taken in the Face df the Court, or aut of it before - 
Perſons authoriſed to examine a Matter depending in it; as before the She- 
riff on a Wr of Inquiry, Sc. ot whether it be taken in Relauon to the 
Merits of a Cauſe or in a collateral Matter z as where one, who: offers him- 


ee * R tt te te 


— 


8 28 3 


ſelf co, be Bail, far, another, ſwears that his Subſtance is greater than it is, 
c. but neither a falſe Outh. in a mere private Matter, as in making a Bar- 
gain, &c, nor che Breach of a promiſſory Oath, | whether publis or private, 


are puniſhable as Perjury. rr. 9/4 er 
34h, The Qath ought to be taken. before Perſons lawfully authoriſed Hawk. P. C. 

to admigiſter it; for it it be taken before Perſons acting merely in a pri- 173-4. 
vate Capacity, n before Perſons. pretending d a Legal Authority of ad- * Page 815 

miniſtrigg ſuch Oath, but bavigg in Truth no ſuch Authority, it is not pu- 

niſhable 46, Pewuryz yet a falſe Oath taken before Commiſſianers,: whoſe 

Cammiſſion at, the Time is ig Strictneſs determined by the Demiſe of the 

King, is Perjury, if taken before. ſuch Time as the Commiſſioners had No- 

rice of ſuch Demiſe ; for jr would be of the utmoſt ill Conſequence in ſuch 

Gaſe ra Hake their. Proceedings wholly void. 1 4 . | 
n The: Oarh ought 70 be faken by a, Perſon ſworn. to depoſe the Hauk. P. C. 
Tuch n and: Therefore a falſe Verdict comes not under the Notion of a Per- 174. 

jney, Derauſe the Jurors ſwear not to depoſe the Truth, but only to judge 

wuly of abe Depoſitions of others 3 but a Man may be as well perjured by 

an Dath in hig on Cauſe, as in an Anſwer in Chancery, or in an Anſwer to 
Ioigtrogatotigs concerning a Contempt, or in an Affidavit, &c. as by an 

Oath taken by him as Witneſs in another Cauſe, e. 
! bly I isnt material, Whether the Thing ſworn be in itſelf true or Hawk. P. C. 
falle, where the Perſon who ſ wears it in Truth knows nothing of it. 175. 
thy, Tbe Oath muſt be taken abſolutely and directly; and therefore if Hawk. P. C. 
a Man only! ſwears as be thinks, remembeis or believes, he cannot be guilty 175 · 

of Petjury- l. Rt n hr e N e 1 N 8 
h, The Thing ſworn ought to be ſome Way material; for if it be Hawk. P. C. 
wholly foreign from the Purpoſe, or altogether immaterial. and neither any 175. 

Way pertinent to the Matter in Queſtion, nor tending to aggravate or ex- 

tenuate the Damages, nor likely to [induce the Jury to give the readier 

Credit to the ſubſtantial Fart of the Evidence, it cannot amount to Perjury, 

becauſe it is wholly idle and inſignificant; as where a Witneſs introduces his 

Evidence, with an impertinent Preamble of a Story concerning previous 

Facts, no Way relating to what is material, and is guilty of a Fallity as to 

ſuch Facte: bur:irſcems; a reaſonabſe Opinion, that a Witneſs may be 

guiley of Perjury io 'Reſpeft to a falſe Oath concerning a mere Circum- 

ſtance, if ſuch Qath have a plain Tendency to corroborate the more mate- 

rial Part of the Evidence; as if ip Treſpaſs for ſpoiling the Plaintiff 's Cloſe 

with the Defendant's iSheep,, = Witneſs ſwears, that he ſaw ſuch a Number 

of the Defendant's Sheep in the Cloſe ; and being aſked how he kbew them 


d be the Defendant's; rats that he knew them by ſuch a Mark, which he 


koew tu be the Defendant's, where in Truth the Defendant never uſed any 
Fe,, . omg ot ge 

. bh, It does not ſeem material; whether the falſe Oath were credited or Hawk. P. C. 
not, or whether the Party, in whoſe Prejudice it was taken, were in the 177. 

Event any ways damaged by it; for che Proſecution is not grounded on 

the Damage to the Party, but on the Abuſe of Public Juſtice. 
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fee I been any Wiroeſs or Witneſſes by Letters, Re- 
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« 'wards, Pramiſes, ot by any other ſiniſter and unlawful Labour ot Means Pf 


oy 


Per jury. 


— {RJ ———_—. 
bt EA. bs. 


— ” 


« whatſoever, to commit any wilful and corrupt" Petjury in Any Matter or 
« Cauſe whatſoever depending in Suit or Vartance' by any Writ; Action, 
« Bill, Complaint or Information in any wiſe concerning any Lands, Te- 
© ge ments or Hereditaments, or Goods, Chattels, Debts or Damages in 
any of the King's Courts of Chancery, -Whiteball;- or ele where, within ) 
\ <4. any-of the King's Dominions of Eugland or Wales, or the Mirthes of 
| the ſame} where any Perſon or Perſons ſhall have" Auttvticy'b "Virtue? 
Page $16 © ® of the King's Commiſſion, Patent or Writ, to hold'Plea'of Hand, or to- 
examine, hear or determine any Title of Eands, or any Matter or Wit- 
e neſſes concerning the Title, Right or Intereſt of any Lands or Tene ments! 
or Hereditaments, or in any of the King's Courts ef Neebtd, or in Am 
«Lec, Vie w of Frank pledge or Law, Antiere Demeſne Cobrt, Hundreds! 
“ Court, Court-Baron, or in the Coutt or Courts of the Stanflafy in the 
“Counties of Devon or Cornwall; or ſhalt vhlawfully and cbrrupliy pre- 
eure or ſuborn any Witneſs or Witneſſts; who ſhall be ſw6rn*to*teRtify* 
eiu perpetuam rei memoriam, ſhall for fuer Offence, Being thereof 
« lawfully convicted or attainted, forfeit' the Sum of 40% Aodgif! an 
„ fſuch Offender; ſo being convicted or artainted, hall dor habe any Goods 
or Chattels, Lands or Tenements, to the Value of 407.” that chen every 
« ſuch Perſon ſhall ſuffer Impriſonment by the Space of one Half Tear, 
«« without Bail or Mainpriſe, and ſtand upon the Pillory, the Space of ne 
« whole Hour in ſome Market- Town fext adjoining to the Phice'wherd the 
<< Offence was committed, in open Market - there, or in the Market-Town 
« jtſelf where the Offence was committèl l. 0 46 LO 
And Set. gl. it is further enadted, That no Perſon, being ſo convicted 
dor attainted, ſhall from thencefòrth be received as a Witneſs in any Court 
of Record in any of the King's Döminiogs of England Wales, ot the 
| „ Marches of the ſame, till ſuch Judgment againſt him*ſhalll be reverſed: 
7 «* by Attaint, or otherwiſe, and that upon every ſuch Reverſal che Patty 
e gieved ſhall recover Damages againſt the Party who did procure che 
„ fſaid Judgment fo reverſed to be firſt given: gon t OG v7 
And Se. 6. it is farther enacted, That if any Perſon dr Perſons ſhall 
< either by the Subornation, unlawful Procurement, ſiniſter Perſwaſion, 
“ or Means of any other, or by their dwn'2AR; Conſent or Agreement, 
« wilfully and corruptly commit any Mauntr of wilful Perjury by his or 
<« their Depoſition in any of the Courts before mentioned, or being eas 
« mined in per petuam rei memoriums, chat chem every ſuch" Offender being 
«+ duly convicted or attainted ſhall forfeit 20. and have Impriſonment by 
« the Space of fix Months, without Bail or Mainpriſe;- and ithe Oath of 
«. ſuch Offender ſhall not from chenceforth be received in any Court of Re- 
« cord in England or Wales, until ſuch Judgment ſhall be'reverſed,'&e; 
on iich Reverſal the Party grieved ſhall recover Damages in the Man- 
„ner before- mentioned. 90 15 2201905877 fr Gade snes 27 5 
And Sei. yl it is farther enacted, . Thaur if ſuch Offender ſnlall not have 
% Goods or Chattels to the Value of 201; that then ſueh Ferſon ſhall be ſet 
« onthe Pillory in ſome Market- Place within the Shire, City or Borough 
where the Offence ſhall be committed by the Sheriff or his Miniſters, if 
. .. 4 jr ſhall fortune to be wichout any Ciry or To Corporate; and if it 
«+ happen to be within any ſuch City or Town Corporate, then by the 
« Head Officer of ſuch City, Sc. where he ſhall have both Ears nailed ““ 
| And Se. 8 & 9. it is farther enacted, That one Moiety of the ſaid 
% Forfeitures-ſhall be to the King, and the other Moiety to ſuch Perſon 
« as ſhall be grieved, hindered or moleſted by Reaſon of any of the Of- 
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«well the Fatge and Judges 0 every ſuch of the ad Cons wheie any 
++, ſuch Spit ſhall be, and whereupon. any. ſuch Pegury ſhall be.commitzed, 
JJV 
i ktteir Qderter Seſſions both within the Liberties and without, may in- 
quite ot, bear and determine all Offences againſt the faid Act. 5 
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But ſit is, provided Sed. 11.5 That ther ſaid Act ſhall no way extend to 
« ahy Spiritual or Eccleſiaſtical Court, bot that every ſuch Offender, s 
ball offend in Term as gforeſgid, ſhall be, puniſbed by ſuch uſual. and 


ordinary Laws as ate uſed in the ſaid Courts. 
Provided alſo. Sec. 13, that the ſaid... Statute ſhall not, geſtrain the page g 
105 1 * ] N ee | > * ws K 171527 * 7s -age 817 
+. Authority, of any Judge having 9 abſolute. Power, to puniſh Perjury () And there 
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© before the making theregf, but that every ſbch Judge may proceed in ihe Court, 

„the Puniſhment of all Qttences puniſhable before che mak g of the ſaid of King's 

« Statute, in ſuch wiſe as they might have done; and uſed. ro.do togll Pur. brains 

4 be 158 95 ſet pot on che Offender leſs Puniſhment than is con- upon an lo- 
. in the la! '\ * ho . ba by” { * 4 : R 54 2 
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of Perjury,or Subornation of Perjary at Common Law, may iotonl fet « diſcretionary Fine 01 the Offen- 
der, but aMo condemn. him tothe Pillory, without making any Inquiry concerning the Value of his 
J.anda ao lod. Dank Bi T.n780. 3! 000% Viet ThE . 
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In the Conſtruction of this Statute the following Opinions have been 
c 55 yin gd) 09. holed, he Brno am mi{ag Cl ty of 61% 
That every Indictment or Action on this Statute moſt exactly purſue 


the Words at it and therefore: if it alledge, that the Defendant depoſe Cro. Eliz. 


1 
f 


N * 
* " 


; © 7 "4 3J., : 7 3 2 I 7. 
ſuch a Matter falſo & deceptive, or falſs &-corrupte, or-falſs' E valuntarit, Hell. 12. 
| Without ſaying volantarie & corrupte, it is not good; though it conclude, that Savil 43. 
Ac Voluntarium & corruptum commiſit per jurium rantra formam Statuti, Sc. 2 Leon. 211. 
Alſo it is (5) ſaid to be neceſſary expre ſly to ſhew, chat the Defendant was 3 „ 
ſworn; and that it is not ſufficient to ſay, that tao per ſe ſacro Evangelis Holt « 92s 
depofiiite"" 95160 % Gun nabe 22519 To wk ay at #424 wh * e 5 . 1 3. n e | 
or SEAL EY PUT r . hyt Eo DE L XS e SHSSAMI £7 54 2-43 2d Na vith 
3 rye) 1 dg - Aer > 7 . ' tut! 8 $4 1 4 Aal EE, Skin. 403. Pl. 39. 0 cer Ei, 105. 
But there is no Need to ſhew, whether the Party took the falſe Oath 3 Bulle. 147. 
through the Subprnatign of another, or of his Nn Act, though the Words 


of che Statute are, -1f . Perſons .by Subornaſion, bc. or ibeir oum Ad, ce. 


Gall commit wil ful Feriumy fox there beivg 1 no Medium between the 
Branches of this Diſtinction, they ſeem to be put in ex abundanti, and to 

expreſs no more than he La, would have implied, and therefore operate 
nothiag b Dil em 401 enn 1 


11 73 2189 a 9. ©} * who, be ©? 9s Os | NOT RE ar 
r:hath been adjudged, that a Man cannot be guilty of Perjury within 5 Co. 99. 
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this St tute, in any Caſe wherein he may not poſſibly be guilty: of Suborna- Cro. Iac. 120. 


tion of Ferjury within, it; for it is reaſonable, to give the whole Statute the 3 73%: 46, 
ſame Conſtruction:; neither can it be well intended, that the Makers of the Velv. 120. 
Statute. meant to extend its (c) Purview farther, as to Perjury, which they Cro. Eliz. 
ſeem, to, eſteem the leſſer Crime, than to, Subornation, of Pesurx, which 148. f 
they ſeem to eſteem the greater; and therefore ſince the Clauſe concerning : Rol. Abr. 
Subornation of Perjury. mentioning only Natters depending by Writ, Bill, { see Ob- 
Plaigt or Information, concerning Hereditaments, Goods, Debts or Dama- ſerv. on Star. 
ges, Ec. extends not to Perjury on an Indictment or Criminal Information; 71. 
the Clauſe concerning Perjury, though penned in more general Words, has 
been, adzudged to come under the like Reſtriction: Allo fince the Clauſe 
concerning Subor nation of Perjury relates only to Perjury by Witneſſes, 
that concerning Perjury ſhall extend only to the Jike Perjury z and therefore 
not to Peqjury in an Anſwer in Chancery; or in Swear ing the Peace againſt 
a Manz ot in a Preſentment by a Homager in a Court-Baron; or in a 


» 


Wager of Law, or in Swearing before Commiſſioners of Inquiry of the 
King's Title to Lands; and, by the, Opinions of ſome, a falſe Affidavit 
againit a Man io.a Court of Juſtice is dot within the State; but if ſuch. 
Affidavit be by a third Perſpn, and relate to a Cauſe depending in Suit be- 
fore the Court, and either of the Parties in Variance-be grieved, hindered 
or moleſted, in Reſpect of ſuch Cauſe, by Reaſon, of the Perjury, it my 
"ſtrongly be argued that it is within the Puryiew of the Statute; allo it ms "Ong 
Dig DL el tid A . „ the | 


By 23 Geo, 


a. 4 ” [ 
363 


ige better Opigton, that 4 falle Oath before the Sheriff on a Writ of Inquiry | 
of Damages is within the Statute . 


Hawk. P. C. It hath been collected from the Clauſe" which gives an Action to the 


Wh _ Party grieved, that no falſe Oach is within the Statute, which doth not 
vis there give forme Petſon a julf Cauſe of Cömpfaint ; and therefore, hat if the 
de, - Thing ſwort'be true, choug ir" be ddt Known by him mar ſwedrs it co be 
M Page 318 * ſo, the Oatff is not Within the Sratate, becauſe ft gives rio Wt Den of 
Complaint to the other Party, Who would take idvant e of another's Wan 
of Evidence to prove the Truth; alſo from the ſame Ground no falſe Oath 
can be within the Statute, onfefs the Party againſt whom, it was ſworn Tuf- 
fered ſome Diſadvantage by it; and therefore in every. Proſecution on the 
f Vid below Statute, you mult ſet forth + the Record whereia you ſuppoſe the Perjury 
fi. 0 have been committed juſt prove at the Trial, chat there is ſuch a 


„and m | | 
Record, ares Pains: producing it, or-an-atteſted Copy; alſo in the 
Pleadings you muſt not only ſet forth the Point wherein the falſe Oath was 
taken, but muſt alſo ſhew how it conducted to the Proof or, Diſprodf of the 
Matter in Queſtion; and if an Action on the Statute be brought by more 
than one, you muſt ſhew how the Perjuty. was prejudicial to each of the 

- _ - Plaintiffs ; but it ſeems that a-Perjury;: which tends: only to aggravate or eu- 
teeuate che Damages, is as much within the Statute as a:Perqury;that goes 


* 


directly to the Point in Iſſue; and a Perjury, in a Cauſe wherein an erro- 

neous Judgment is given, is a good Ground of a Froſocution upon the Sta- 
ttznuten till che Judgment be reverſed fkk 
F . Jodls 168 mul 
in an Anſwer in Chancery, it ts riot neceſſary to prove the Identity of the Perſon who ſwore it, nor th 


any Perfoti ſwore it; it is ſufficient if his Hand-writing be proved, and that the Maſter proves that * 


1 


, ; 


— 


Firat was ſubſetibed by bim, (the Mallet) as being ſworn before him. Rex v. Morris, T. 1 Geo. 3. 


8 Bur. 1% 9... Le rs won Þ „ Pe 
2 Hal. Hiſt. If Perjuty be committed, that is within this Statute, but contludes not 
F. C. 19-2 contre formam Staluli; yet it is à good Indictment at Common Law, but 
FD net to bring him within the Corporal Puniſhment of the Statute. 

By the 2 Grd: 2. cap. 25: ſen. 2. the more effectually to deter Perſons 
from eommitting wilful and corrupt Perjury, ot Subornation of Perjury, it 

is enacted. Thar, beſides the Puniſhment already to be inflicted by Law 
„ fot ſo great Crimes, it ſhall and may be lawful for the Court or Judge 


3 4 | 
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. before whom any Perſon ſhalt de convicted of wilful and corrupt Perjury, 
2 or Sabotnation of Petjury, aceording to the Laus now in Being; to order 
4 ſuck Perſon te be ſent to ſome Houſe of Correction within the fame 
County, for 4 Time not exceeding ſeven. Years, there to be kept to hard 
| Labour during all the ſaid Time, or othet wife to be traniperted to ſome 
4 of his Majeſty's Plantations beyond the Seas, for a Term not exceeding 
8 e ſeven Years, as the Court [hall think moſt propet; and therefore Judg- 
4 ment ſhall be given, that the Perfon convicted ſhall be committed or 
ttanſported accordingly, over and beſide ſich Puniſpment as ſhall be ad- 
1 judged to be inflited on ſuch Petſon agreeable to the Laws now im being; 
4 9nd if Tranſportation be ditected, the ſatne ſhall be exeruted in ſuch 
«Manger às is or thall vA by Law for the eee of 

„ Frlohs; and if any Perſon (6 committed or tranſported ſhall voluritaril 
«.. eſcape or break Priſon; ot return from Tranſportation before the Expi- 
« ration of the Time fot which he thall be ordered to be 1 35 
« afgreſaid, ſueh Perſon being lawfully convicted ſhall ſuffer Death as a 
« Felon without Benefit of Clergy, and Thall be tried for fuch Felony in the 
„ Cvonty where he ic eſcaped, br where be hall be apprehended .. 


2. . 11. | 


In Information or Ipdia ment, it is ſuMicient to ſet forth he Sübſtanes of the Offence, and before what 


Court or Perſon, with Ayerm t of he , Authority ta admiaiſter the Oath, and Averment to falfify the 


Matter wherein Pexjury is | alligned, without ſetting forth the Proceedings or the Authority,—$o for 
Subornation.— Full of 'Aﬀrze may order k Ine 0 be proſecuted, ö aud dg Cue ; IP 85 
Proſecution ſhall be without Tax, Duty, or Fee, I | | | | 


E Ptrracy. 
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And it is farther enacted by the ſaid Statute, * That if any Perſon. * os 
2985 e hel indiqted for any ſuch Offedò dos or hürefter 
a the Seas ger: it any other;Place; above limited thdt cheůũ 8 
— he 3 1 —— and. tion hall: bb aſed{hadþ8odt e:. 
'#nd 17 and gs ud every ſued Peffon abd Perfons, fo being ide. 
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. Page 320 F rom the fame Ground allo it follows, That no Perſons ſhall in ON 
Toft. 112. of this Statute be conſtrued to be or puniſhed as Acceſſories to Piracy before 
awk. P. C. or after, as they might have been, if it had been made a Felony by the 

99+ Statute, whereby all thoſe would incidentally have been made Acceſſories 

595 in the like Caſes in which they would have been Acceſſories to a Felony at 

918 8 N Common Law; and fi mhoneg u 18s, ue, that Acceſlories to Piracy, bee 

\ ing neither expreſly dae ih Nane nor by Conſtruction included in 
ti, remain as they were Before, and weſt triable by the Civil Law, if their 
3 were committed % the Sea; but if on the Land, by no Law, un- 
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& 23 Car. 2. cap. 11. intituled, An AF to prevent the Delivering up of * Page 823 


Merchant Ships, and for the Increaſe of good and ſerviceable Seamen, but alſo 
ſhall be admitted into, and provided for in Greenwich Hoſpital, preferable 


to any other Seaman or Mariner, who is diſabled from Service or getting 


a Livelihood merely by his Age. 
And by Se. 6. it is further enafted, © That in caſe any Commander, 
Maſter or other Officer, or any Seaman or Mariner of any Merchant 


Ship or Veſſel, which carries Guns and Arms, .ſhall not, when they are 


attacked by any Pirate, or by any Ship or Veſſel on which any ſuch Pi- 


rate is on Board, fight and endeavour to defend themſelves and their 
ſaid Ship or Veſſel from being taken by the ſaid Pirate, or ſhall utter 
any Words to diſcourage the other Mariners from defending the Ship, 
and by Reaſon thereof the ſaid Ship or Veſſel ſhall fall into the Hands 


of ſuch Pirate, then, and in every ſuch Caſe, every ſuch Commander or 


Maſter, or other Officer, and every Seaman or Mariner, who ſhall not 
fight and endeavour to defend and fave the ſaid Ship or Veſſel, or who 
ſhall utter any ſuch Words as aforeſaid, ſhall loſe and forfeit all and 


every Part of the Wages due to him and them reſpectively to the Owner 


and Owners of the ſaid Ship or Veſſel, and-ſhall not be permitted to 
ſue for or recover the ſame, or any Part thereof, in any Court either of 


Law or Equity, and as a further Puniſhment ſhall ſuffer ſix Months Im- 


priſonment. | N 1 
And by Ses. 7. © For Prevention of Seamen or Mariners deſerting Mer- 


chant Ships or Veſſels abroad in the Plantations, or in any other Parts 
beyond the Seas, which is the chief Occaſion of their turning Pirates, and 


of great Detriment to Trade and Navigation, and is chiefly occaſioned 
by the Owner or Owners of Ships or Veſſels paying Wages to the Sea- 
men or Mariners when abroad, it is enacted, That no Maſter or Owner of 


any Merchant Ship or Veſſel ſhall pay or advance, or cauſe to be paid or 
advanced to any Seaman or Mariner, during the Time he ſhall be in 


Parts beyond the Seas, any Money or Effects upon Account of Wages, 


exceeding one Moiety of the Wages which ſhall be due at the Time of 
' ſuch Payment, until ſuch Ship or Veſſel ſhall return to Great Britain or 


Ireland, or the Plantations, or to ſome other of his Majeſty's Dominions 
whereto they belong, and from whence they were firſt fitted out; and if 
any ſuch Maſter or Owner of ſuch Merchant Ship or Veſſel ſhall pay or 
advance, or cauſe to be paid or advanced any Wages to any Seaman or 
Mariner above the ſaid Moiety, ſuch Maſter or Owner ſhall forfeit and 
pay double the Money he ſhall ſo pay or advance, to be recovered in 
the High Court of Admiralty by any Perſon who ſhall firſt diſcover and 
inform for the ſame.” | * | 
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